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•       *        ^ 

m  THE  *!':*-*» 


FOUaXH   AlSm  Vimr  years  of  the   reign   OF.n^CTO&IA, 


•    :•• 


The  judges  who  usually  sat  in  banc  during  this  term  were^ 

TiNDAL,   C.   J.  ErSKINE,  J. 

CoLTBfAN,   J.  MaULE,   J. 


AMOR  V.  CUTHBERT. 


Atsimpsit,  for  goods  sold  and  delivered,  money  lent,  money  paid,|Lnd  on  an  acconut 
stated.  Pleas :  first,  non  assumpsit;  secondly,  the  statute  of  limitations ;  thirdly,  pay- 
ment; fourthly,  a  set-off  of  BSL  1S«.  upon  a  judgment,  and  2(M)L  for  goods  sold  and 
delivered,  money  lent,  dec.  The  plaintiff  joined  issue  on  the  plea  of  non  assumpsit, 
and  traversed  the  other  pleas,  except  as  to  so  much  of  the  plea  of  set-off  as  related  to 
the  judgment ;  and  as  to  so  much  of  the  declaration  as  would  be  satisfied  by  the  setting 
off  of  the  jn^ment,  he  entered  a  nolU  prouquL  At  the  trial  the  plaintiff  proved  thai 
the  defendant  was,  at  the  commencement  of  the  action  indebted  to  him  in  28/.  16s. 
lld^  and  no  more,  for  goods  sold  and  delivered  and  money  lent,  accruing  within  six 
years.  The  defendant  gave  no  evidence  of  any  payment,  or  of  any  matter  of  set-off, 
beyond  that  which  was  admitted  on  the  record :  Htidf  that  the  defendant  was  entitled 
to  the  verdict  on  the  first  and  second  issues,  and  the  plaintiff,  to  the  verdict  on  the 
third  and  fourth  issues. 

Hild  also,  that  the  effect  of  a  noUe  protequi  entered  as  to  any  portion  of  a  plaintiff's  demand, 
before  trial,  is  to  withdraw  that  part  of  his  claim  from  the  consideration  of  the  jury ; 
but  that  such  entry  leaves  the  part  of  the  claim  so  withdrawn,  so  entirely  unaffected 
by  the  verdict  as  to  entitle  the  plaintiff  to  maintain  a  fresh  action  in  respect  of  iu 

Assumpsit,  for  100/.  for  goods  sold  and  delirered,  money  lent,  money 
paid,  and  on  an  account  stated. 

The  defendant  pleaded, — ^first,  non  assumpsit ;  secondly,  the  statute  of 
limttations;  thirdly,  payment;  and,  fourthly,  that  the  plaintifT  before,  &c., 
was,  and  still  is,  indebted  to  the  defendant  in  divers  sums  of  money,  to  wit, 
in  &81,  Ibs.j  upon  a  certain  judgment  which  the  defendant  on,  &c.,  before 
her  majesty's  justices  of  the  Bench  at  Westminster,  recovered  agamst  the 
plaintiff  in  a  certain  action  on  .promises,  whereby  it  was  considered  that  the 
«2i  defendant  should  recover  against  the  ^plaintiff  the  said  sum  of  58/.  15;. 

'*  for  his  damages,  which  he  had  sustained,  as  well  by  reason  of  the  not 
performing  of  certain  promises  before  then  made  by  the  plaintiff  to  the 
defendant,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf 
expended ;  whereof  the  plaintiff  was  convicted ;  as  by  the  record,  &c.  ^ 
which  judgment  still  remained  in  fiill  force  and  effect  not  reversed,  annulled, 
dischaiged,  satisfied,  or  made  void,  and  which  the  ddendant  was  ready  to 
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verify  by  the  said  record ;  and  in  200/.  for  goods  sdU,  ^30/.  for  money  lent, 
200/.  for  money  paid,  200/.  for  money  had  aoncl  received,  and  200/.  for 
money  found  due  upon  an  account  stated ;  and.tKkt:such  moneys  so  due  and 
owing  from  the  plaintiff  to  the  defendant  as  j^oSreSaid,  exceeded  the  damages 
sustained  by  the  plaintiff  by  reason  of  th^  fK^]«^rformance  by  the  defendant 
of  the  premises  in  the  declaration  m^qticift^,  and  out  of  which  moneys  so 
due  and  owing  from  the  plaintiff  to  thdjcftfendant  as  aforesaid,  he,  the  defend- 
ant, was  ready  and  willing,  and,l}fet^y  offered,  to  set  off  and  allow  to  the 
plaintiff  the  full  amount  of  his  ssd3»  'damages,  according  to  the  form  of  the 
slatute  in  such  case  made  ail<l  provided.     Verification. 

The  plaintiff  joined  i$spe  o^n^the  first,  second,  and  third  pleas;  and  to  the 
fourth  replied  fexcep|;>^<a*^o  much  of  it  as  related  to  the  judgment  in  that 
plea  mentioned,)  diat«(?ef  was  not  at  the  time  of  the  ^commencement  of  ro* 
the  suit,  nor  th^n  Vi^*indebted  to  the  defendant,  modo  eiformd.  As  ^ 
to  so  much  of  tb^.plea  of  set-off  as  related  to  the  judgment,  the  plaintiff  pro- 
ceeded as  fdllQws :  '^  And  inasmuch  as  he  cannot ^deny  that  he  was,  and  is, 
indebted  to  the  defendant  on  the  said  judgment  in  the  said  plea  in  that 
behalf  alleged,  he  freely  admits  the  same ;  and,  therefore,  the  plaintiff  will 
not  further  prosecute  his  suit  against  the  defendant  in  respect  of  so  many  of 
the  promises  in  the  declaration  mentioned  as  are  satisfied  by  the  said  judg- 
ment's being  so  set  off  by  the  defendant  as  aforesaid." 

At  the  trial  before  Maule,  J.,  at  the  sittings  at  Westminster  after  Trinitv 
term  last,  the  defendant  was  proved  to  be  indebted  to  the  plaintiff  in  28/. 
16^.  11(/.  for  goods  sold  and  delivered,  and  for  money  lent,  independently 
of  four  items  in  the  particulars  of  demand,  which  were  barred  by  the  statute 
of  limitations.  The  defendant  having  given  no  evidence  in  support  of  the 
third  and  fourth  pleas,  the  jury  said,  that  they  found  for  the  plaintiff  on  the 
first  issue,  damages  28/.  I65.  IIJ.,  and  also  for  the  plaintiff  on  each  of  the 
other  issues.  The  learned  judge,  however,  directed  the  verdict  to  be  entered 
for  the  defendant  on  all  of  the  issues,  upon  the  ground  that  the  set-off,  admit- 
ted by  the  replication  to  the  fourth  plea,  exceeded  the  amount  which  the 
jury  had  found  to  be  due  to  the  plaintiff  from  the  defendant, — leave  being 
reserved  to  the  plaintiff  to  move  to  enter  the  verdict  for  him,  or  to  enter  a 
special  statement  on  the  postea. 

CharmeUy  Serjt.,  in  Michaelmas  term  last,  moved  for  a  rule  to  show  cause, 
why  the  verdict,  entered  for  the  defendant,  should  not  be  set  aside,  and  a 
verdict  entered  on  all  the  issues  for  the  plaintiff;  or  why  the  plaintiff  should 
not  be  at  liberty  to  make  a  special  endorsement  *on  the  postea,  reducing  r^« 
the  sum  of  58/.  15^.,  the  amount  admitted  by  the  pleadings  to  be  due  to  '* 
the  defendant,  by  the  sum  of  28/.  16x.  lid,  found  by  the  jury  to  be  due  to 
the  plaintiff.  [Tindal,  C.  J.  It  is  not  usual  to  come  to  the  court  to  ask  for 
directions  as  to  the  manner  of  entering  the  postea.]  In  this  case  the  appli- 
cation to  the  court  is  necessary,  in  consequence  of  the  course  which  the 
cause  took  at  the  trial.  The  jury  returned  a  verdict  for  the  plaintiff;  and 
the  verdict  for  the  defendant,  which  now  appears  on  the  postea,  was  an 
alteration  made  by  order  of  the  learned  judge.    A  rule  nisi  being  granted, 

BompaSj  Sent.,  now  showed  cause.  The  defendant  is  clearly  entitled  to 
retain  the  verdict  entered  for  him  at  the  trial.  The  nolle  prosequi  is,  to  so 
many  of  the  promises  in  the  declaration  as  are  satisfied  by  the  judgment ; 
and  the  effect  of  it  is,  to  strike  out  such  promises,  to  the  amount  of  60/.  159. 
The  question  therefore  is,  whether  the  plaintiff  proved  any  contract  beyond 
that  sum.  Tindal,  C.  J.  Goodee  v.  CfoldsmUh.  2  M.  &  W.  202,  5  Dowl. 
P.  C.  5^,  closely  resembles  this  case.]    There,  to  a  declaration  in  assumpsit 
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for  moaey  had  and  received,  the  defendant  pl..eaded  as  to  all,  except  3/.  5^., 
non  assumpeit,  and  also  a  set-off;  and,  as  to  3/.  5^.,  payment  of  that  sum 
into  court  The  plaintiff,  by  his  replication,  admitted  the  set-off,  and  replied 
that  he  would  not  further  prosecute  his  suit  except  as  to  the  3/.  5^.,  which 
sum  he  took  out  of  court.'  It  was  held  that  the  defendant  was  entitled  to 
bis  costs  on  the  first  two  issues.  Parke,  B.,  there  says,  ^'  The  replication 
amounts,  in  eflect,  to  a  noUe  prosequi.  If  there  has  been  a  nolle  prosequi  to 
a  count,  or  part  of  a  count,  the  costs  follow,  by  the  statute  3  &  4  W.  4. 
c.  42,  s.  23.  The  plaintiff  has  abandoned  his  cause  of  action  on  the  general 
«g-|  issue  and  the  set-off.    He  will  be  ^entitled*  to  costs  as  to  that  part  of  the 

^  cause  of  action  in  respect  of  which  money  is  paid  into  court,  but  the 
defiendant  to  the  costs  on  the  other  issues."  2  Mees.  &  W.  204.  (a)  That 
case  shows  that  the  defendant  is  entitled  to  the  verdict  upon  the  first,  and 
also  on  the  third  issue  with  respect  to  the  set-off.  [Tindal,  C.  J.  Did 
you  give  any  evidence  in  support  of  the  plea  of  set-off?]  No  evidence  was 
gone  into  upon  that  point.  The  question  is  whether,  when  nothing  h 
pioved  by  the  plaintiff  to  be  due,  the  defendant  is  not  entitled  to  the  verdict 
on  that  plea.  It  would  have  been  absurd  (b)  for  the  defendant  to  prove 
any  thing  to  be  due  to  him  by  way  of  set-off,  when  the  plaintiff  had  close.  1  his 
case  without  showing  that  any  debt  was  due  to  him  from  the  defendant.  It 
is  submitted,  that  the  defendant  has  a  ri^ht  to  retain  the  verdict  on  all  the 
issues.  He  clearly  would  be  so  entitled,  if  the  amount  covered  by  the  nolle 
prosequi  is  to  be  considered  as  struck  out  of  the  declaration. 

ChoamMj  Serjt.,  in  support  of  his  rule.  It  does  not  follow,  that  because 
the  plaintiff  may  not  be  entitled  to  judgment,  he  has  not  a  right  to  have  the 
verdict  on  all  the  issues  entered  for  him ;  for  the  question,  whether  the 
plaintiff  or  the  defendant  is  entitied  to  judgment,  is  distinct  from  the  right  of 
each  party  to  have  particular  issues  found  for  him.  The  right  to  plead  a 
set-off  depends  upon  the  statutes  2  G.  2,  c.  22,  and  8  G.  2,  c.  24  ^  {c)  and 
the  defendant  is,  with  regard  to  such  set-off,  in  the  situation  of  a  plaintiff,  {d) 
»g^   *Here,  the  plaintiff  having  a  demand  only  for  28/.  16s.  11(/.,  and  the 

•■  defendant's  judgment  amounting  to  58/.  15s.,  it  may  be  conceded  that 
the  plaintiff  cannot  issue  execution  for  his  debt ;  but  he  is  entitled  to  deduct 
it  from  the  defendant's  judgment,  and  he  cannot  do  so  without  having  a 
verdict  entered  for  him  for  the  amount.  Supposing  there  was  no  nolU 
proseqid  (e)  on  the  record,  althou^  the  plaintiff  could  not  have  judgment, 
vet  the  verdict  on  that  issue  being  entered  for  him,  he  would  have  the 
benefit  of  the  deduction.  It  is  apprehended  that  there  is  no  difference  as 
regards  this  case  between  debt  and  assumpsit.  If  non  assumpsit  had  been 
the  only  plea  on  the  record,  the  jury  must  have  found  that  the  defendant  d'ul 
promise  to  the  amount  of  28/.  16s.  lid.  There  was  no  question  as  to  the 
(Jea  of  set-off  that  could  have  been  left  to  the  jury.  The  only  two  questions 
which  could  have  been  left  to  them  were,  whether  the  plaintiff  had  proved 
any  thing  to  be  due  to  him,  and,  if  so,  whether  it  had  been  paid.    It  would 

(a)  And  see  6  Dowl.  P.  C.  290. 

lb)  Except  with  reference  to  the  question  as  to  the  costs  of  the  issue. 

(c)  As  to  rceoMfwr,  or  deduction  by  way  of  set-off  at  common  law,  in  respect  of  a  cross 
demand  arising  oat  of  the  tome  transaction,  see  Mann.  Dig.  «63. 

{d)  Vide  RanmgUm  t.  Stevens,  3  Stnu  1371;  Bull.  N.  P.  180;  DoukLand  v.  Thompson, 
3  W.  Bla.  910. 

(f)  If  a  noUe  proeequi  had  not  been  entered,  and  the  plaintiff  had  replied  nul  titl  rtcwd, 
then,  upon  a  judgment  for  the  defendant,  quodperfecit  reeordwn,  the  plaintiff  would  have 
been  entitled  to  retain  his  verdict  on  the  general  issue,  though  he  would  not  have  been 
eatillied  to  judgment,  quod  rtet^erd. 
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have  been  different  if  the  defendant  hid  admitted  the  plaintiii''s  demana, 
and  relied  on  his  set-off.  All  that  the  plaintiff  has  done,  is  to  admit  the 
debt  due  from  him  on  the  judgment ;  for  the  nolk prosequi  is  mere  surplusage. 

Cur,  adv.  vulL 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  After  stating 
the  pleadings,  (a)  his  lordship  proceeded  as  follows : — 

The  cause  came  on  for  trial  before  my  brother  Maule,  when  the  plaintiff 
proved  that  the  defendant  was,  at  the  commencement  of  the  action,  indebted 
to  him,  for  goods  *sold  and  money  lent,  in  the  sum  of  28/.  16^.  lie/.,  rrr* 
but  failed  in  proving  any  further  sum  to  be  due  withiv  six  years ;  and  *- 
he  also  proved  that  no  part  of  this  sum  had  been  due  for  more  than  six 
years.  No  evidence  was  given  by  the  defendant  of  any  payment  by  him, 
oj;  of  any  set-off,  beyond  the  amount  admitted  on  the  record.  The  juiy 
found,  accordingly,  that  the  defendant  was  indebted  to  the  plaintiff  in  the 
said  sum  of  28i.  16^.  lid. ;  and  thereupon  the  learned  judge  directed  the 
verdict  on  all  the  issues  to  be  entered  for  the  defendant,  with  leave  for  the 
plaintiff  to  move  to  have  those  issues,  or  some  of  them,  entered  for  him ; 
which  he  has  done ;  and  the  question  for  the  court  to  determine  is,  whetlict 
the  plaintiff  is  entitled  to  have  the  postea  amended,  by  entering  the  verdict 
upon  any  of  the  issues  for  him,  the  plaintiff. 

Upon  the  argument,  it  was  admitted  that  the  plaintiff  would  not  be  entitled 
io  judgment  in  nis  favour,  even  if  all  the  issues  should  be  entered  for  him ;  (fr) 
but  it  was  contended,  that  as  he  had  proved  that  28/.  16s.  lid.  was  due 
to  him  at  the  commencement  of  the  suit,  the  issue  on  the  plea  of  non  assump- 
sit {c)  as  to  that  sum,  should  be  found  for  him ;  and  that  as  the  defendant 
failecl  to  prove  either  of  the  issues  raised  on  the  other  pleas,  the  verdict  on 
those  issues  should  also  be  for  the  plaintiff.  This  would  undoubtedly  have 
been  the  correct  mode  of  making  up  the  record,  if  it  had  not  been  for  the 
nolk  prosequi  with  which  the  replication  concludes ;  and  the  question  is, 
whether  that  part  of  the  replication  ought  to  be  confined  to  the  plea  of  set- 
off, or  whether,  on  the  contrary,  it  ought  to  be  applied,  and  held  to  extend, 
to  all  the  other  issues  joined  on  the  record. 

In  form,  the  nolle  prosequi  is  entered  upon  the  record  as  a  part  of  pg« 
the  replication  to  the  fourth  plea ;  and  if  that  circumstance  would  have  ^ 
the  effect  of  confining  its  operation  to  the  issue  tendered  on  that  plea,  it 
would  present  no  obstacle  to  the  plaintiff's  application,  to  have  the  verdict 
on  the  general  issue  entered  for  him  for  the  amount  found  by  the  jury  to 
have  been  due  to  him  at  the  commencement  of  the  suit ;  and  then  the 
defendant  would  have  been  entided  to  judgment  upon  the  whole  record,  by 
reason  of  the  debt  admitted  to  be  due  from  the  plaintiff  exceeding  in  amount 
the  claim  proved  to  be  due  to  him.  {d) 

But  the  effect  of  a  nolle  prosequi^  whether  it  extends  to  the  whole  or  to 
part  only  of  the  cause  of  action,  must  be  governed  by  the  express  terms  of 
the  entry — whether  by  such  terms  it  is  confined  to  any  particular  issue  raised 
by  the  pleas,  or  is  extended  to  the  whole  cause  of  action  as  stated  upon  the 
declaration ;  and,  therefore,  if  a  plaintiff  enter  a  nolle  prosequi  as  to  a  plea 
that  covers  the  whole  cause  of  action,  the  defendant  is  entided  to  enter  up 
judgment  on  the  whole  lecord,  notwithstanding  there  may  be  an  issue  joined 

(a)  Antd,  p.  1.  (6)  Vide  post,  11  (a),  par.  S. 

(c)  If  the  plaintiff  was  entitled  to  a  verdict  on  non  assumpsit,  he  was  also  entitled  tc 
a  verdict  on  non  assumpsit  infra  »ex  annos,  28/.  16s.  lid.  having  accrued  within  that 
period,  ant^,  p.  2.    Upon  the  third  and  fourth  issues  the  proof  lay  on  the  defendant. 

((/)  Vide  post,  11  n.,  par.  2. 
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upon  Hie  plea  of  non  assumpsit ;  Peters  r.  Croftj  6  Scott,  897.  In  this 
case  the  defendant  could  not  so  sign  judgment ;  because  although  the  plea 
of  set-off  was  pleaded  in  bar  to  the  whole  action,  the  set-ofT  admitted  to  be 
due  (and  as  to  which  the  nolle  prosequi  is  entered)  would  not  necessarily 
cover  all  the  causes  of  action  mentioned  in  the  declaration ;  and  the  defend- 
ant was,  consequently,  obliged  to  go  to  trial ;  but  when  by  the  finding  of  the 
jui^  it  appeared  that  the  set-off  admitted  exceeded  the  amount  due  to  the 
plamtiff,  the  entry  of  the  nolle  prosequi  must  be  taken  to  cover  the  whole  cause 
of  action,  and  to  entitle  the  defendant  to  judgment  on  the  whole  record. 
«Q1  *The  counsel  for  the  plaintiff,  however,  insists,  that  although  the 
^  defendant  may,  at  all  events,  be  entitled  to  judgment  op  the  whole 
record,  yet  the  verdict  on  the  plea  of  the  general  issue  should  be  entered  for 
Ifae  plaintiff;  first,  to  entitle  lum  to  the  costs  of  that  issue,  and  next,  that  it 
may  appear  upon  the  record,  what  portion  of  the  58/.  lbs,  admitted  to  be 
due  to  the  defendant,  has  been  liquidated  and  satisfied  by  the  set-off.  But  the 
eflfect  of  a  nolle  prosequi  entered  as  to  any  portion  of  the  plaintiff's  demand 
before  trial,  is  to  withdraw  that  part  of  his  claim  altogether  from  the  conside- 
ration of  the  jury,  and  to  leave  it  so  entirely  unaffected  by  the  verdict,  as  to 
entitle  him  to  maintain  a  fresh  action  in  respect  of  it.  (a)    By  adding  the 

(a)  In  1  Wms.  Satind.  207,  n.  (3),  it  is  said,  ''The  trae  oatare  and  extent  of  a  nolle 
prmtqid  in  civil  cases,  was  not  accurately  defined  and  ascertained  until  modem  times. 
The  authorities  upton  this  subject  in  the  old  books  are  contradictory  and  confused.  In 
some  of  the  cases  it  is  considered  in  the  nature  of  a  retraxit,  operating  as  a  release  or 
discharge  of  the  action,  and  an  absolute  bar  to  any  future  action  for  the  same  cause ; 
Co.'LitL  139  a;  Cro.  Jac.  311,  Beecher  y.  Skirley  ;  Cro.  Eliz.  763,  Gnen  v.  Chamoek,  And 
therefore  in  trespass  against  two  who  pleaded  several  pleas  it  was  held,  that  if  the  plain- 
tiff entered  a  nolle  protequi  against  one  before  he  had  obtained  judgment  against  the  other, 
it  would  destroy  the  action  as  to  both ;  see  14  Edw.  4, 6,  pi.  2 ;  8.  C.  Bro.  Treaptua,  331 , 
Hob.  70,  Parker  v.  Sir  John  Lawrence;  8.  C.  2  Roll.  Abr.  100,  pi.  1.  So  where  plaintiff, 
after  verdict  for  him  in  debt  upon  bond,  entered  a  nolle  proeeqvi,  and  brought  a  new  action, 
it  was  held  an  absolute  bar  to  such  action ;  Cro.  Eliz.  763,  Green  ▼.  Chamoek* 

'But,  in  other  cases,  which  have  been  adhered  to  ever  since,  a  nolle protequi  is  consi- 
dered not  to  be  of  the  nature  of  a  retraxit  or  release,  but  an  agreement  only  not  to  pro- 
ceed either  against  some  of  the  defendants,  or  as  to  part  of  the  suit." 

It  may  be  doubted  whether  any  alteration  of  the  law  has  taken  place,  except  with 
regard  to  the  rule  laid  down  by  Littleton  and  adopted  by  the  whole  court  of  Common 
Pleas,  in  the  Tear-book,  T.  14  Edw.  4,  fol.  6,  pi.  2,  correctly  abridged  by  Lord  Brooke, 
▼iz.,  that  in  no  case  where  an  action  is  brought  against  two  or  three,  can  the  plaintiff 
relinquish  his  suit  against  one  and  pray  his  judgment  against  the  other,  as  by  such 
prayer  he  would  abate  his  own  writ ;  but  that  after  obtaining  judgment  against  one,  he 
may  relinquish  his  action  against  the  other.  It  is  indeed  settled  that  a  plaintiff  may, 
before  judgment  enter  a  noUe  proeequi  as  to  one  defendant,  and  proceed  against  the  other. 
This,  however,  would  scarcely  be  allowed,  even  now,  under  the  circumstances  mentioned 
in  14  Edw.  4,  where  the  plaintiff  wished  to  relinquish  his  action  against  one  of  the 
defendants  who  had  pleaded  a  plea  (arbitrament  in  trespass,)  which,  if  admitted  to  be 
Inie,  would  show  that  the  plaintiff  bad  no  cause  of  action  against  either. 

There  appears  to  be  no  contradiction  between  the  old  doctrine,  that  the  entry  of  a 
faieiur  m  uUeriue  noUe  protequi  de  placito pradicto,  generally,  should  operate  as  a  perpetaal 
bar,  and  the  modem  doctrine,  that  the  entry  of  a  nolle  protequi  as  to  some  defendants, 
or  as  to  part  of  the  cause  of  action,  should  operate  as  "  an  agreement  only  not  to  proceed 
against  some  of  the  defendants,  or  as  to  part  of  the  suit"  In  either  of  the  latter  cases, 
t^  plaintiff  would  have  sufficient  cause  of  action  left,  to  enable  him  to  proceed,  whether 
he  is  to  be  considered  as  having  perpetually,  or  as  having  only  temporarily,  abandoned 
bis  right  of  action  as  to  the  person,  or  the  part  in  respect  of  whom,  or  of  which  the 
noOe  proteqtd  is  entered. 

Supposing,  however,  the  eBtr^r  of  the  nolle  proteqtd  in  the  principal  case  could  be 
regarded  as  a  r^raxU  as  to  the  cause  of  action  relinquished,  it  would  appear  to  be  void, 
not  being  entered  by  the  plaintiff  in  person,  as  there  can  be  no  retraxit  by  attorney.  Co. 
Lift  130  a.  In  this  view  of  the  case  the  entry  of  the  nolle  protequi  would  be  a  nullity, 
and  the  plea  of  set-off  on  the  judgment  would  stand  upon  the  record  answered  ati  i 
IBiaoticed.    And  see  Bowden  r,  Borneo  7  Bingh.  716,  (30  E.  C.  L.  R.  303.) 
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nolle  prosequi  ^therefore  to  the  admission  of  the  defendant's  set-ofl*  on  r«  .^ 
the  judgment  for  58/.  155.,  the  plaintiff  has,  in  effect,  confined  his  *- 
right  to  enter  a  verdict  on  the  general  issue,  to  such  sum  as  he  might  prove 
to  be  due  to  him  beyond  the  sum  so  covered  by  the  nolle  prosequi;  and 
consequently,  if  the  court  were  now  to  direct  that  the  verdict  on  the  plea  of 
non  assumpsit  should  be  entered  for  the  plaintiff  as  to  the  28/.  I6s,  lid., 
that  sum  must  be  taken  as  the  amount  of  money  due  to  the  plaintiff  orer  and 
above  the  58/.  15s.,  and  the  plaintiff,  before  a  court  of  error,  which  coukl 
not  look  beyond  the  record,  would  be  entided  to  judgment.  We  are  there- 
fore of  opinion  that  the  verdict  on  the  first  issue  has  been  properly  entered 
for  the  defendant ;  and,  as  some  of  the  early  items  *of  the  plaintifirs  r«. . 
particulars  of  demand  are  of  a  date  beyond  six  vears  from  the  com-  ^ 
mencement  of  the  suit,  we  think  the  verdict  on  the  second  issue  should  also 
be  entered  for  the  defendant.  But  as  the  issues  joined  upon  the  pleas  of 
payment,  and  set*off,  were  entirely  on  the  defendant,  we  think,  as  he  has 
tailed  to  establish  either  of  them  in  proof,  the  verdict  on  those  issues  should 
be  entered  for  the  plaintiff.  Rule  accordingly,  (a) 

(a)  Suppose  the  plaintiff  had  declared  for  68^  15«.  for  goods  sold,  and  SSI.  19$.  lid.  for 
money  paid,  and  the  defendant  had  pleaded  the  above  four  pleas,  but  had  expressly 
applied  the  set-off  on  the  jadgment  to  the  count  for  goods  only,  and  the  plaintiff  had 
entered  a  nM  prottqui  as  to  the  count  for  goods,  and  that  at  the  trial  the  plaintiff  had 
proved  a  demand  to  the  extent  of  88t  16«.  1  Id. ;  if  the  S82. 16#.  1  Id.  was  wholly  for  goods, 
the  verdict,  on  non  assumpsit,  must  have  been  found  for  the  defendant,  agreeably  to  the 
principle  of  the  above  decision ;  but  if  the  26/.  16t.  1  Id.  arose  wholly,  or  in  part,  for 
money  paid,  the  defendant  would  have  been  entitled  to  a  verdict  wholly  or  pro  tt^nto, 
upon  that  part  of  the  plea  of  non  assumpsit  which  put  in  issue  the  first  count  In  the 
principal  case  the  plaintiff  declared  upon  promises  to  pay  moneys  amounting  to  100/. 
The  effect  of  the  noUt  proitqm  was  to  reduce  that  sum  to  41/.  6$.  If  the  28/.  ISt.  lid. 
proved  at  the  trial,  formed  part  of  the  68/.  15f.,  the  plaintiff  proved  noUiing  but  what  he 
uad  abandoned;  but  if  it  formed  part  of  the  All.  it.,  the  plaintiff  would  appear  to  be 
entitled  to  a  verdict  on  all  the  issues.  This  seems  to  raise  the  question  whether  there 
was  any  thing  in  the  case  to  show  to  what  part  of  the  100/.  the  nolU  protequi  was  intended 
to  apply.  As  nothing  was  shown  upon  this  point,  it  might  be  said  that  the  plaintiff 
meant  to  abandon  what  he  was  unable  to  prove,  and  not  what  he  could  and  did  prove. 

It  was  admUted,'—-end  the  admission  was  acted  upon  by  the  court,— that  however  the 
iferdict  was  entered,  the  judgment  must  be  for  the  defendant,  the  setK>ff  exceeding  the 
debt  This  would  be  clearly  so,  if  the  set-off  were  pleaded  to  the  debt  which  it  exceeded. 
That  is  the  ordinary  case.  But  where  the  effect  of  a  set-off  is  merely  to  neutralize  some- 
thing which  is  afterwards  withdrawn  from  the  record,  the  same  consequence  does  not 
feem  to  follow.  If  A.  declares  against  B.  upon  a  note  for  50/.,  and  also  upon  a  note  for 
40/.,  to  which  B.  pleads  non  assumpsit  and  a  set-off  upon  a  judgment  for  60L,  and  A. 
enters  a  noUt  protiqm  as  to  the  note  for  60/.,  in  mptct  of  the  wd-^ff^  the  result  would  be  a 
verdict  for  the  plaintiff  on  non  assumpsit  for  40/. ;  yet  it  would  *hardly  be  con- 
tended, that  because  the  set-off  exceeded  the  40/.  found  to  be  due  to  the  plaintiff,  [*12 
the  defendant  should  go  thereof  without  day,  and  the  plaintiff  be  amerced  for  his 
/a/M  claim,  the  plaintiff  having  properly  declared  for  90/. — as  he  could  not  compel  the 
defendant  to  avail  himself  of  his  set-off  instead  of  bringing  a  cross  action — and  beii 
clearly  entitled  to  recover  40/.  whether  the  setoff  was  brought  forward  or  not 
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By  a  receivership  deed, — appointing  A.  to  be  receiver  of  rents  and  tithes  forming  the 
subject  of  an  existing  mortgage,— it  is  covenanted  that  A.  shall,  in  the  first  place,  pay 
all  the  costs,  charges,  and  expenses  which  he  shall  bear,  sustain,  incur,  or  be  liable 
to,  In  or  about  the  collecting,  receivitfg,  and  compelling  payment  of  the  said  rents  and 
tllhes.  Including  therein  all  expenses  of  suit,  action,  process,  distress,  amd  aU  atktr 
rAnrgtf  of  managtmtmt  wkat$otvtr ;  and  that  he  shall,  in  the  next  place,  pay  all  taxes,  4cc ; 
and  in  the  next  place  pay  the  mortgage  interest;  and  shall,  lastly,  pay  the  ampins  of 
the  rents  and  tithes  to  the  mortgagor,  deducting  and  detaining  out  of  such  surplus,  for 
his  own  tu*!  so  mooh  as  he  shall  reasonably  deserve  as  a  compensation  lor  hia  care 
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«Bd  pains,  troable  and  eipeoses,  in  collecting,  receiving,  and  paying  the  said  rents  and 
tithes,  not  exceeding  It.  in  the  pound  on  the  gross  amount  collected : 
BM,  that  A.  is  entitled  to  deduct  and  detain  out  of  the  rents  and  tithes  received  by  him, 
snch  sums  as  are  reasonably  expended  by  him  in  collecting  the  rents  and  tithes, 
indoding  salaries  paid  to  collectors,  before  applying  sach  rents  and  tithes  in  satisfac- 
tion or  in  redaction  of  the  mortgage  interest. 

CoTCNANT,  by  the  plaintifis,  mortgagees  in  possession  of  the  Kingston 
Rectoiy  estate,  to  recover  from  the  defendant  the  sum  of  447/.  155.  2d.  for 
an  alleged  breach  of  his  covenant,  in  not  paying  over  a  balance  of  moneys 
received  by  him. 

At  the  trial  before  Tiitdal,  C.  J.,  at  the  London  sittings  after  Hilary 
tenn,  1838,  a  verdict  was  foimd  for  the  plaintifis,  subject  to  the  opinion  of 
the  court  on  the  following  case : — 

By  indenture,  bearing  date  the  29th  of  November,  1829,  between  Edward 
Kent  and  Henry  Kent,  of  the  first  part,  the  plaintiffs,  of  the  second  part, 
James  D.  B.  Efphinstone,  of  the  third  part,  and  the  defendant  of  the  fourth 
part,  after  reciting,  amongst  other  things,  a  mortgage  of  the  Kin^on  Rectory 
«^«1  estate  by  Edward  Kent  and  Henry  *Kent  to  the  plaintifls  for  25,242/. 
^  17s.  6(/.,  with  interest  at  5  per  cent.,  and  a  further  mortgage  of  the 
equity  of  redemption  of  the  same  estate,  by  the  said  Edward  Kent  and  Henry 
Kent,  to  Elphinstone  for  9757/.  28.  6(/.,  with  interest  at  5  per  cent. ;  it  was 
witnessed,  that  in  consideration  of  the  premises,  and  for  further  securing  the 
payment  of  the  interest  of  the  said  several  mortgage  sums  of  25,242/.  lis.  6d. 
and  9757/.  2s.  6d.  respectively,  they  the  said  Edward  Kent  and  Henry 
Kent,  with  the  approbation  of  the  plaintiffs  and  the  said  J.  D.  B.  Elphin- 
stone, did  make,  ordain,  constitute,  and  appoint  the  defendant  receiver, 
agent,  and  attorney,  from  time  to  time,  in  the  names  or  name  of  them  the 
said  Edward  Kent  and  Henry  Kent,  or  the  survivor  of  them,  their  or  his 
heirs  or  assigns,  or  of  the  defendant,  his  heirs  or  assigns,  to  ask,  demand, 
collect,  and  receive  the  rents,  profits,  and  proceeds  of  all  and  singular  the 
hereditaments  and  premises  comprised  in  the  said  two  mort^ges,  and  all 
the  tithes  thereby,  or  by  either  of  the  said  mortgages,  granted,  of  and  from 
the  then  present  and  future  tenants  and  occupiers  thereof,  or  the  persons 
liable  to  pay  or  render  the  same  respectively,  as  and  when  the  same  should, 
from  time  to  time,  become  payable  or  due ;  and  in  case  of  non-payment 
thereof,  or  of  any  part  thereof,  to  take  and  use  such  lawful  remedies  for 
Tecovering  and  obtaining  payment  of  the  said  rents,  issues  and  profits,  and 
tithes,  or  any  part  thereof,  by  action,  suit,  distress,  process,  or  otherwise, 
as  should  be  necessary  or  expedient ;  and  further  to  do,  perform,  and  execute 
all  other  matters  and  things  requisite  for  collecting  and  receiving  the  said 
rents,  issues  and  profits,  or  proceeds,  and  tithes,  as  fully  and  effectually  as 
they  the  said  Eklward  Kent  and  Henry  Kent,  or  the  survivor  of  them,  their 
or  his  heirs  or  assigns,  could  or  might  himself  do,  or  might  have  done. 
And  it  was  thereby  agreed  and  declared  between  and  by  the  same  parties, 
<•  j^,     *that  all  and  every  the  rents,  profits,  tithes,  and  proceeds  which  should 

^  be  so  received  by  the  defendant  as  aforesaid,  should  be  applied  upon 
and  for  the  trusts,  intents,  and  purposes,  thereinafter  mentioned,  that  is  to 
say, — ^upon  trusts  that  the  defendant  should,  fin>m  time  to  time,  out  of  the 
said  rents,  issues,  tithes,  and  profits  which  he  should  receive  by  virtue  of 
the  said  appointment,  in  the  first  place,  pay  all  the  costs,  charges,  and 
expenses  which  he,  the  defendant,  should  bear,  sustain,  incur,  or  be  liable 
to,  in  or  about  the  collecting,  receiving,  and  compelling  payment  of,  the 
aaid  rents,  issues,  profits,  tithes,  and  proceeds,  or  any  of  them,  including 
therein  all  expenses  of  suit,  action,  process,  and  distress,  and  all  othci 
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charges  of  management  whatsoeyer ;  and  should,  in  the  next  place,  there- 
out pay  all  taxes,  rates,  assessments,  and  impositions  taxed,  charged, 
assessed,  or  imposed  on  the  said  hereditaments  and  premises,  or  any  of 
them,  or  on  the  owners  or  occupiers  thereof  respectively,  for  or  in  respect 
of  the  same,  as  were  payable  by  the  landlord  or  landlords  of  the  said 

E remises,  and  as  would  have  been  payable  by  the  said  Edward  Kent, 
is  heirs  or  assigns,  if  the  said  two  mortgages  and  that  indenture  had  not 
been  executed ;  and,  in  the  next  place,  pay  the  interest  for  the  first-mentioned 
mortgage  sum  of  25,242/.  17s.  6d.  after  the  rate,  and  on  or  at  the  days  or 
times  in  the  first  thereinbefore  in  part  recited  indenture  mentioned  and 
appointed  for  the  payment  of  the  same ;  and,  in  the  next  place,  pay  the 
interest  for  the  said  secondly-mentioned  mortgage  sum  of  9757/.  25.  6d. ; 
and,  lastly,  should  pay  to  the  said  Edward  Kent  and  Heniy  Kent,  or  the 
survivor  of  them,  their  or  his  heirs  or  assigns,  or  to  such  person  or  persons 
as  the  said  Edward  Kent  and  Henry  Kent,  or  the  survivor  of  them,  their 
or  his  heirs  or  assigns,  should  order  and  direct,  all  the  residue  and  surplus 
of  the  rents,  issues,  tithes,  profits,  and  proceeds  which  should,  fix>m  time 
to  time,  ^remain  after  answering  the  purposes  aforesaid,  and  deduct-  p«.g 
ing  and  detaining  out  of  such  residue  and  surplus,  for  his  own  use,  ^ 
so  much  and  such  sums  of  money  as  he  should  reasonably  deserve,  as  a 
compensation  for  his  care  and  pains,  trouble  and  expense,  in  collecting, 
receiving,  and  paying  the  said  rents,  profits,  tithes,  and  proceeds  in  manner, 
and  for  Uie  purposes  aforesaid,  not  exceeding  Is.  in  the  pound  on  the  gross 
amount  of  the  said  rents,  profits,  tithes,  and  proceeds  for  the  time  being 
received  or  collected.  And  the  defendant  did  thereby  for  himself,  his 
heirs,  &c.,  covenant  with  the  plaintiffs,  their  executors,  &c.,  in  manner 
following,  that  is  to  say,  that  he,  the  defendant,  would,  from  time  to  time, 
and  at  all  times,  so  long  as  he  should  be  or  continue  the  collector  or  receiver 
of  the  said  rents,  tithes,  profits,  and  proceeds,  or  any  of  them,  in  manner 
aforesaid,  use  his  uttermost  endeavours  faithfully  to  collect  and  receive  the 
same ;  and  that  he,  the  defendant,  would,  during  such  time,  and  so  long  as 
he  should  continue  to  be  collector,  &c.,  truly  and  punctually  pay  or  cause  to 
be  paid,  in  manner  aforesaid,  and  to  and  for  the  ends,  intents,  and  purposes 
aforesaid,  all  such  sum  and  sums  as  should  from  time  to  time  be  collected 
and  received  by  him,  the  defendant,  under  the  power  or  authority ;  and  also 
that  he,  the  defendant,  would,  if  he  should  so  long  live,  and  unless  he  should 
be  removed  firom  the  said  employment,  in  pursuance  of  the  covenant  in  that 
behalf  thereinbefore  contained,  continue  to  be  collector  and  receiver  of  the 
rents,  tithes,  profits,  and  proceeds  aforesaid,  for  the  period  of  seven  years 
from  the  day  of  the  date  of  that  indenture,  and  should  not  nor  would,  during 
the  period  aforesaid,  refuse  or  neglect  to  proceed  therein  in  manner  afore- 
said. And  it  was  thereby  further  agreed  and  declared,  that  the  defendant 
should  not  act  under,  or  exercise,  the  powers  or  authorities  thereinbefore 
contained,  or  any  of  them,  *until  some  one  half-yearly  payment  of  ^^.^ 
the  interest  on  the  first-mentioned  sum  of  25,242/.  17s.  6{/.,  or  of  *- 
the  secondly-mentioned  sum  of  91blL  2s.  6<i.,  or  some  part  thereof  respect- 
ively, should  be  in  arrear  and  unpaid  by  the  space  of  one  calendar  month 
next  after  any  of  the  days  or  times  on  which  the  same  respectively,  ought  to 
be  paid. 

After  the  execution  of  this  indenture,  the  interest  on  the  first-mentioned 
mortgage  sum  of  25,242/.  17s.  6<l%  for  the  half  year  ending  on  the  27th 
November,  1830,  was  in  arrear  for  more  than  one  calendar  month ;  and 
therefore  the  defendant,  in  January,  1831,  entered  into  the  office  of  receiver, 
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ID  porsaance  of  the  indenture,  having  been  a^^Iied  to  for  that  purpose  by 
Messrs.  Clajton  and  Co.,  the  agents  of  the  plautifls,  on  the  16th  December, 
1830,  to  whieb  application  Mr.  Coverdale,  the  partner  of  the  defendant, 
answered  as  follows,  by  letter  dated,  sent,  and  received,  on  the  15th 
December,  1830.  '^  Be  pleased  to  favour  us  with  a  copy  of  the  deed  of 
receivership,  that  we  may  see  what  its  provisions  are.  We  should  indeed 
have  the  original,  as  it  will  probably  be  called  for.  Mr.  Dyneley  is,  as  you 
are  aware,  a  mor^gee,  exclusively  of  which,  he  is  not,  by  reason  of  bis 
distant  residence,  and  his  other  avocations,  the  most  desirable  person  for  an 
active  receiver  of  such  a  property  as  that  which  is  the  subject  of  your  clients' 
mortgage.  He  will,  of  course,  do  his  duty  as  well  as  he  can ;  but  if  it 
were  practicable,  and  we  may  ima^e  it  is,  it  would  be  more  advantageous 
to  your  clients,  and  to  all  parties  interested,  to  have  a  receiver  on  the  spot. 
We  submit  this  to  your  consideration." 

To  this  letter,  Messrs.  Clayton  and  Co.  replied,  by  letter,  as  follows,  on 
the  16th  of  December,  1830. 

"  We  send  the  draft  of  the  receivership  deed,  and  will  let  you  have  the 
original  whenever  it  is  required.  We  think  Mr.  Dyneley  should  immedi* 
*171  ^^^y  ^^^  ^^  ^Messrs.  Kent  notice,  that  he  is  now  acting  as  receiver. 
-'  We  have  requested  Mr.  Lake  to  furnish  you  with  a  rental,  &c. 
Mr.  Dyneley  can,  of  course, — indeed  must,  of  course, — employ  some  person 
to  apply  to  the  tenants  and  occupiers  for  payment ;  but  we  rather  think,  any 
appointment,  by  all  the  parties,  of  another  receiver,  will  not  be  practicable.^' 

The  Kingston  Rectory  estate  is  an  extensive  estate,  comprising  the  tithes 
of  about  8(M0  acres  of  land,  and  146  holdings,  many  of  which  are  small. 
Some  of  the  tithes  were  paid  in  kind.  The  defendant,  being  an  attorney  in 
practice  in  London,  could  not  personally,  having  refl;ard  to  nis  professional 
business,  collect  the  rents,  tithes,  and  other  procee£  of  the  estate,  or  any 
cf  them,  but  with  the  knowledge  and  approbation  of  Messrs.  Clayton  and  Co., 
necessarily  employed  various  persons,  m  succession,  for  that  purpose;  viz., 
Mr.  Carter,  Mr.  Briggs,  Mr.  Papps,  and,  lastly,  Mr.  Young. 

These  parties  were  appointed  by  the  defendant,  who  supplied  them  with 
notices,  directing  the  tenants,  tithe-payers,  and  others,  to  pay  to  these  parties, 
successively,  as  the  agents,  for  the  time  being,  of  the  defendant,  the  receiver, 
the  sums  due  to  the  estate.  They  actually  received  such  sums,  and  ren- 
dered their  accounts  to  the  defendant,  taking  credit  for  their  disbursements, 
as  well  in  respect  of  tithe  valuations,  purchases  of  stock,  repairs,  and  labour- 
ers' wages,  in  collecting  and  marketing  tithes  taken  in  land,  and  other  outlay 
incidental  t6  the  management  of  the  estate,  as  in  discharge  of  the  poor-rates, 
land-tax,  and  other  assessments,  to  which  the  estate  was  liable ;  all  which 
disbursements  have  been  allowed  to  the  defendant  in  his  accounts.  They 
farther  deducted  certain  sums, — which  are  the  sums  now  in  dispute, — as 
their  remuneration  for  collecting  and  receiving  the  payments  due  to  the 
*181  ^^^'  ^^^  sending  the  balances  *to  the  defendant,  who  remitted 
-'  them,  from  time  to  time,  as  he  received  them,  to  Messrs.  Clayton 
and  Co.,  together  with  their  accounts  and  vouchers. 

On  the  3a  of  January,  1831,  Clayton  wrote  and  sent  the  following  letter 
to  the  defendant :— > 

'^  The  bearer  is  Mr.  Briggs,  a  brother-in-law  of  Mr.  Kent,  senior,  and,  I 
think,  he  may  be  a  very  fit  person  to  be  employed  to  collect  the  tithes,  &c., 
in  your  name ;  but  as  he  is  not  known  to  me,  I  have  recommended  him  to 
seeyou,  and  give  you  some  references  to  satisfy  you  as  to  his  respectability.'' 

tiovctdale  sent  to  Clayton,  in  May,  1832,  the  account  of  Briggs  for  the 
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preceding  year,  being  the  second  year  of  Briggs's  agency ;  and  tbe  following 
letters  passed  between  them : — 

Dyneley  and  Co.  to  Clayton.  2d  of  May,  1832.  "  We  enclose  a  check 
for  306/.,  being  the  sum  in  our  hands.  Should  the  attempts  to  sell  the 
land  for  building  be  successful,  it  will  produce  much  more  money,  we  think, 
than  any  other  mode  of  disposing  of  the  property.  What  is  it  that  you  are 
not  altogether  satisfied  with  in  this  respect  i  We  send  you  Briggs's  accounts 
and  vouchers  for  January,  February,  and  March,  1832,  statements  of  arrears 
for  1830,  as  delivered  by  Mr.  H.  Kent,  list  of  debts  outstanding,  accounts 
of  proceeds  of  tithes  taken  in  kind  in  1831,  statement  of  land  let  and  rents 
received  1831,  general  statement  of  tithe  for  the  year  ending  25th  of  March, 
1832,  and  also  Briggs's  general  account.  The  general  account  is  not 
balanced,  because  Bnggs's  salary,  &c.,  is  not  charged.  We  shaU  be  happy 
to  arrange  his  allowance  with  you." 

Clayton  and  Co.,  to  Dyneley  and  Co.  3d  of  May,  1832.  "  We  have 
to  acknowledge  the  receipt  of  the  accounts  and  your  draft  for  3061.  The 
plan  of  selling  for  building  will  be  attended  with  considerable  expense  and 
trouble  and  may  be  very  uncertain;  but  we  are  not  *prq)ared  to  say  ^^^g 
it  will  not  be  the  most  advisable  course  of  proceeding."  ^ 

Dyneley  and  Co.,  to  Clayton  and  Co.  10th  of  May,  1832.  "  We 
requested  Bri^  to  give  us  his  own  notions  about  his  allowance ;  and, 
inclosed,  you  have  his  letter,  upon  which  we  shall  be  happy  to  have  your 
opinion ;  m  our  opinion  he  asks  too  much." 

Clayton  and  Co.,  to  Dyneley  and  Co.  16th  of  May,  1832.  "  We  return 
Briggs's  letter  on  the  subject  of  his  remuneration  for  his  services.  As  be 
is  the  agent  for  Mr.  Dyneley,  we  apprehend  you  are  the  persons  to  be  satis 
fied  as  to  tbe  proper  amount  to  be  allowed  ;  and  whatever  you  determine 
upon  as  being  reasonable  and  proper  under  the  circumstances,  shall  meet 
with  our  concurrence." 

In  the  beginning  of  1833,  Briggs  was  failing  in  health ;  and  the  foUowing 
correspondence  passed  between  Clayton  and  Co.  and  Dyneley  and  Co.,  a& 
to  the  appointment  of  a  successor. 

Clayton  and  Co.,  to  Dyneley  and  Co.  14th  of  February,  1833.  "  We 
think  Mr.  Dyneley  should  lose  no  time  in  appointing  some  person  to  act  in 
the  place  of  jBriggs,  who,  we  trust,  will  recover ;  but  he  is,  at  present,  quite 
incapable  of  penorming  tiie  duties  of  his  office." 

Coverdale  to  Clayton.  20th  of  February,  1833.  "  Mr.  Dyneley  would 
prefer  resigning  tbe  receivership  at  once,  if  it  would  not  inconvenience  you 
or  your  clients ;  if  it  would,  he  will  appoint  any  other  fit  person  you  please 
as  his  agent.  Mr.  Papps,  we  should  think,  not  calculated  for  such  an  office ; 
but  we  will  do  as  you  please  about  him." 

Reply  same  day.  "  We  are  sony  we  cannot,  consistently  with  our  duty 
to  our  clients,  relieve  Mr.  Dyneley  m)m  the  trouble  and  responsibility  of  the 
receivership.  If  it  had  not  been  for  his  name,  we  should  never  have 
^entered  into  the  transaction,  which  has  been  a  most  mortifying  r^^o 
one."  L 

On  the  526th  of  February,  Coverdale  communicated  to  Clayton  the  death 
of  Briggs;  whereupon  the  following  letters  passed  between  Coverdale  and 
Clayton. 

Coverdale  to  Clayton.  1st  of  March,  1833.  "  Some  person  should,  at 
all  events,  be  authorized  to  get  m  the  arrears.  Do  you  wish  to  recom- 
mend any  person  in  particular  for  this  office  .^" 

Clayton  to  Coverdale.    2d  of  March,  1833.    <<  We  have  no  intention 
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of  recottmending  any  person  to  act  for  Mr.  Dyneley  as  his  deputy  in  collect* 
ing  tithes." 

Clajrtoo  and  Co.,  to  Dyneley  and  Co.  15lh  of  March,  1833.  "  It  is 
impossible  that  we  can  ask  our  clients,  under  the  existing  circumstances,  to 
waive  the  stipulation  that  the  interest  shall  be  paid  before  the  receiver 
receives  any  thing  for  his  trouble.  Any  charge,  therrfore  of  the  deputy^ 
receiver  cannot  be  allowed  as  against  the  mortgagees  for  the  present.  We 
are  very  apprehensive  that  our  clients  are  likefy  to  lose  a  part  of  their 
priacipd.'^ 

Dyneley  and  Co.,  to  Clayton  and  Co.  15th  of  March,  1833.  ^'  Wc 
will  get  the  arrears  collected  as  fast  as  practicable.  We  think  you  are  mis- 
taken as  to  the  allowance  of  Mr.  Dyneley 's  agent.  Pray  refer  to  the  deed. 
If  it  be  thoiuifat  that  ^  he  is  to  collect  the  tithes  at  his  own  expense,  he  bad 
better  retire  from  the  office.  We  hope  the  case  is  not  quite  so  bad  as  you 
anticipate." 

Clayton  and  Co.,  to  Dyneley  and  Co.  16th  of  March,  1833.  ''  It  was 
expressly  stipulated  when  we  entered  into  this  transaction  that  Mr.  Dyneley 
should  act  as  receiver  for  seven  years,  and  that  his  salary  or  commission 
should  be  paid  out  of  the  rents  and  profits,  but  not  until  after  our  interest 
was  paid.  The  nature  of  the  prc^rty,  and  the  difficulty  of  collection,  ren- 
*2t1  ^^^  ^^  ^  proper  precaution  on  the  part  of  our  clients ;  and  we  *ap- 
^  prebend  Mr.  Dyneley  cannot  now  say  to  us,  ^  I  must  be  paid  my 
salary  as  receiver  before  your  cliei^s  receive  their  interest,  or  I  will  retire.' 
Briggs  was  the  deputy  of  Mr.  Djmeiey ;  and  it  appears  to  us  that  our  clients 
can  have  nothing  to  do  with  any  arrangement  made  between  him  and  Mr. 
Djneley,  as  to  compensation  for  his  trouble.  We  believe  you  have  the 
draft  deed  of  appointment  of  a  receiver.  •  We  have  the  original,  which  we 
will  send  you  if  you  wish  to  see  it.  We  have  referred  to  it  to  ascertain  that 
we  were  not  mistaken  in  our  recollection  of  its  contents.  As  soon  as  the 
interest  of  our  clients  has  been  paid,  then  Mr.  Dyneley  will  be  entitled  to 
his  compotsation  out  of  the  rents  and  profits." 

Dyneley  and  Co.,  to  Claj-ton  and  Co.  17th  of  March,  1833.  "  We 
bave  the  draft  of  the  receivership  deed,  which  we  perused  before  writing  to 
jrou,  and  satisfied  our  minds  of  the  right  of  Mr.  Dyneley  to  deduct  the 
expenses  of  his  agent,  &c.,  out  of  the  first  moneys  received.  We  are  sorry 
to  find  you  are  of  a  different  opinion.  It  would  be  a  satisfaction  to  us  if 
you  wcMild  reconsider  the  matter,  and  let  us  hear  again  from  you." 

Clayton  and  Co.,  to  Dyneley  and  Co.  18th  of  March,  1833.  ''  We 
still  think  that  Briggs's  compensation  for  acting  as  deputy  receiver  ought 
not  to  be  paid  befi>re  the  interest  on  the  mortgages ;  but  if  you  continue  to 
think  otherwise,  the  question  had  better  be  submitted  to  some  banister  for 
decision." 

On  the  30th  of  April,  1833,  Clayton  sent  the  following  letter  to  Mr. 
Young: — "  Kingston  tithes.  I  have  seen  Mr.  Dyneley  and  Mr.  Coverdale 
this  afternoon,  and  find  them  very  much  disposed  to  depute  you  to  manage 
these  tithes,  and  will  thank  you  to  let  me  know  when  you  are  likely  to  be 
in  town,  ia  order  to  arrange  a  meeting  on  the  subject.  I  think  you  men- 
•AA-i  tioned  that  you  would  undertake  the  business  for  5  per  cent.  *on  the 
^  amount  to  oe  collected,  and  take  all  the  trouble  of  making  agree* 
meats  with  the  occupiers." 

On  the  8th  of  May,  1833,  the  following  letters  passed  between  Clayton 
and  Coverdale : — 

Clayton  and  Co.,  to  Dyneley  and  Co.    *^It  now  becomes  absolutely 
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necessary  to  determine  what  is  the  true  construction  of  the  clause  m  the 
receivership  deed,  stipulating  that  the  interest  on  the  mortgages  shall  be 
paid  before  Mr.  Dyneley,  as  receiver^  deducts  such  sums  of  money  as  he 
shall  reasonably  deserve,  as  a  compensation  for  his  care  and  pains,  trouble 
and  expense,  in  collecting,  receiving,  and  pajring  the  rents,  profits,  tithes, 
and  proceeds.  Our  clients  are  not  m  a  situation  to  waive  the  stipulation ; 
and  It  would  be  most  unreasonable  to  expect  them  to  do  so,  inasmuch  as' it 
was  one  of  the  express  conditions  on  which  the  money  was  advanced."  (a) 

Dyneley  and  Co.,  to  Clayton  and  Co.  *^  We  are  so  positive  in  our  con- 
struction of  the  clause  you  refer  to,  that  we  cannot  recede  from  the  determi- 
nation we  have  expressed  with  reference  to  it.  We  cannot  help  feeling 
somewhat  surprised  at  your  conadering  it  at  all  doubtful." 

On  the  14th  of  May,  Clayton  wrote  to  Coverdale  as  follows : — "  We 
have  submitted  the  receivership  deed  to  our  Chancery  draftsman,  who  has 
given  the  following  opinion :  *  Mr.  Dyneley  is,  I  apprehend,  clearly  not 
entitled  to  make  the  deduction  of  either  Mr.  Brig^'s  salary  or  Mr.  Young's 
percentage,  as  against  the  mortgagees,  until  their  arrears  of  interest  have 
been  paid.'  We  are  very  sorry  for  the  necessity  of  discussing  this  point 
\vith  Mr.  Dyneley,  but  we  are  not  in  a  situation  to  waive  it ;  nor  is  there 
any  ground  for  asking  our  clients  to  waive  it.  They  advanced  their  money 
to  Mr.  Dyneley's  cuents  with  an  express  stipulation,  (a)  in  which  Mr. 
Dyneley  thought  it  expedient  to  acquiesce." 

*0n  the  9th  of  November,  1833,  Dyneley  and  Co.  wrote  to  ^^oq 
Clayton  the  following  letter : — "  Herewith  we  send  Briggs's  account  '■ 
and  vouchers,  and  Papp's  account  and  vouchers,  and  a  copy  of  Mr.  Dyneley's 
account,  showing  a  balance  of  70/.  15.^.,  for  which  we  enclose  a  check.  We 
have  written  to  rapps  for  the  small  balance  due  from  him.  Young's  account 
is  promised  before  the  end  of  the  year,  when  you  shall  have  it." 

On  the  12th  of  November,  18^3,  Clayton  wrote  to  Dyneley  and  Co.  the 
following  letter  in  reply  to  their  letter  of  the  9th : — "  We  are  under  the 
disagreeable  necessity  of  objecting  to  two  items  in  Mr.  Dyneley's  receiver- 
ship accounts,  viz.  249/.  35.  9<i.,  charged  as  paid  to  Bnggs,  the  deputy- 
receiver,  for  his  salaiy,  and  23/.  iSs,  charged  as  paid  to  Papps,  the  tempo^ 
raiy  successor  of  Briggs.  When  we  entered  into  this  transaction,  it  was 
expressly  stipulated  by  us,  as  a  sine  ipUl  narij  that  Mr.  I^neley  should 
undertake  the  receivership,  and  that  no  salary  or  commission  should  be 
allowed  to  the  receiver  until  after  the  interest  on  the  mortgages  should  be 
fully  paid ;  and,  accordindy,  the  receivership  deed,  executed  by  Mr. 
D3meley,  was  so  framed.  There  is  now  due  for  the  arrears  of  interest  up 
to  the  27th  of  May  last,  52010/.  12^.  lid.  If  you  entertain  any  doubt  upon 
the  question,  we  believe  our  clients  will  be  ready  to  submit  to  the  decision 
of  any  counsel  of  eminence  to  be  mutually  agreed  upon." 

The  proposed  reference  was  declined  by  Dyneley  and  Co.,  by  a  letter 
dated  the  22d  of  November,  1833,  but  no  reason  was  assigned ;  and  .on  the 
30th  of  November  Clayton  wrote  as  follows : — "  We  enclose  a  statement  of 
account  up  to  the  27th  of  this  month,  showing  a  balance  of  2962/.  13s.  Id. 
due  for  interest.  W*e  regret  that  you  do  not  think  the  question  as  to  the 
allowance  of  the  deputy-receiver,  one  which  might  properly  be  referred  to 
a  barrister ;  and  we  have  received  directions  *to  take  steps  to  bring  r^^^ 
the  matter  to  issue.  It  may  be  a  hard  case  on  Mr.  Dyneley,  ana  ^ 
we  are  very  sorry  for  it,  but  our  clients  cannot  sacrifice  their  interests 
to  his." 

(a)  Vide  post,  31  (a). 
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This  diflcussion  as  to  the  right  of  the  defendant  to  deduct  from  his  balances 
the  sums  allowed  to  the  several  persons  employed  as  aforesaid  to  collect  the 
xentSy  tithes,  and  proceeds  of  the  estate,  as  their  remuneration  for  the  actual 
receipt  of  the  tithes,  and  other  proceeds,  was  renewed  at  intervals  in  the 
ensumg  two  years,  after  which,  the  parties  having  failed  to  come  to  any 
understanding  on  the  question  between  them,  this  action  was  brought  to 
decide  it 

The  sums  received  by  the  defendant  and  his  agents,  from  the  period  of 
his  entering  on  his  duty  as  receiver  to  the  commencement  of  this  action, 
amounted  to  6606/.  4«.  Of  this  sum  he  had  paid  over  to  the  plaintiffs  on 
account  of  their  arrears  of  interest,  4879/.  10«.  6cl.,  and  he  had  paid  on 
account  of  the  rates  and  taxes  chargeable  on  the  property,  and  of  actual 
disbursements  in  collecting  the  proceeds  and  in  management,  that  is  to  say, 
for  rent  for  bams,  &c.,  and  men^s  wages  in  threshing  out  and  selling  such 
of  the  tithes  as  were  taken  in  kind,  1278/.  1&.  4a. ^  having  a  balance  in 
dilute  of  447/.  lbs.  2c/.,  which  balance  was  composed  as  follows: — 

£     $.    d. 
Allowance  to  Mr.  Carter,  an  attorney,  for  serving  notices,  and 
for  the  applications  for,  and  receiving,  the  proceeds  of  the 
estate,  being  a  gross  sum  -  -  -  -      9  13  10 

Ditto  to  Briggs's  executors  for  ditto,  an  annual  salary  of  130/. 
claimed  for  managing,  collecting,  letting,  &c.,  by  their  tes- 
tator       -  -  -  -  -  .  -249    34 
Ditto  to  Papps  for  ditto,  being  at  the  rate  of  5/.  per  cent  on 
'  the  sums  received             •*            -            -            -  -    23  18    0 
•ofii     ^Allowance  to  Young,  as  per  account  annexed,  at  the 

^J         same  rate 145  18    6 

Allowance  to  him  for  his  journeys  to  Eongston  to  make  his 
collections        .-  -  -  -  -  -19     16 

The  proceeds  of  the  estate  have  not,  at  any  time  smce  the  defendant 
entered  on  the  duties  of  the  receivership,  been  adequate  to  meet  the  arrears 
of  interest  due  to  the  plaintifls. 

The  several  sums  in  dispute  form  only  a  &ir  and  reasonable  compensation 
to  the  parties  for  their  respective  services ;  and  the  same  rate  of  allowance 
as  was  received  by  Young  has  been  continued  to  him  since  the  defendant 
ceased  to  be  receiver,  for  the  same  services  as  he  performed  whilst  agent  to 
the  defendant,  and  for  none  others ;  the  only  difTerence  beine,  that  now  the 
balances,  vouchers,  and  accounts,  are  tendered  directly  to  Clayton,  instead 
of  being  passed  immediately  through  the  hands  of  the  defendant ;  and  as  to 
this  account,  such  sums  are  proper  to  be  allowed  to  the  defendant,  if  he  b 
entitled,  under  the  provision  of  the  receivership  deed,  to  defray  the  same 
out  of  die  rents,  issues,  tithes,  and  profits,  of  the  estate,  whilst  the  interest 
dae  to  the  plaintiffs  remained  in  arrear. 

The  several  persons  so  employed  to  collect  the  said  rents,  tithes,  and 
proceeds,  were,  in  each  case,  so  employed  on  the  introduction,  and  with 
the  acquiescence,  of  Clayton  and  Co.,  and  accounted  with  the  defendant, 
and  advised  and  corresponded  with  him,  when  any  difficulties  arose.  Their 
several  accounts  and  vouchers  were  delivered  to,  and  examined  and  audited 
by  him,  and  the  money  received  by  them  was  paid  over  by  them  to  the 
defendant,  and  by  the  defendant  to  Clayton  ana  Co.,  as  the  agents  of  the 
phmtifls  and  on  their  account. 
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The  defendant  has  not  made  any  charge  whatever,  or  ^received     r^o^ 
any  remuneration,  for  his  services  in  respect  of  the  premises ;  and  he     *^ 
was,  at  the  time  of  his  being  called  upon  to  act  as  aforesaid,  in  an  infirm 
state  of  health,  and  unable  to  attend  to  his  own  private  business  as  a  solicitor. 

If  the  court  shall  be  of  opinion  that  the  defendant  is  not  so  entitled  to 
deduct  the  said  sums,  the  verdict  is  to  stand ;  if  to  deduct  some  only,  but 
not  all,  the  verdict  is  to  be  reduced  accordingly :  and  if  the  court  shall  be 
of  opinion  that  he  is  entitled  to  deduct  the  whole  of  the  said  sums,  a  nonsuit 
is  to  be  entered. 

Bampasj  Serjt.,  for  the  plaintiffs,  contended  that  the  ddendant  hayiiig 
undertaken  the  office  of  receiver,  was  bound-  either  to  discharge  the  duties 
of  the  office  in  person  or  to  pay  those  who  performed  the  service  in  his  aid. 

Talfourdj  Serjt.,  adverted  to  the  terms  of  the  deed,  and  referred  to 
Davis  y.  Ikndyj{a^  where  it  was  held  by  Leach,  V.  C,  that  although  a 
mortgagee  cannot,  m  general,  appomt  a  receiver,  yet  if  ihe  nature  of  the 
estate  be  such  that  much  time  and  trouble  must  be  sacrificed  in  the  receipt 
of  the  rents,  he  may  appoint  a  receiver.  From  the  known  position  of  the 
defendant,  a  London  attorney,  it  could  not  have  been  contemplated  that  his 
should  be  the  hand  to  collect  the  rents  and  tithes  firom  upwards  of  100 
payers. 

BompaSj  Serjt.,  in  reply.  In  Dams  v.  Dendy  it  was  held  that  extraordi- 
nary but  necessary  charges  attending  the  receipt  of  the  rents,  ought  to  be 
borne  by  the  mortgagor  and  not  by  the  mortgagee,  who  would  be  entitled 
to  recover  the  interest  upcm  the  money  he  *had  advanced  without  an^  r«Q^ 
deduction  arising  out  of  the  particular  nature  of  the  estate.  Here,  it  ^ 
is  not  contended  that  the  defendant  may  not  charge  his  disbursements  against 
the  estate,  that  is,  against  the  mortgagors ;  but  it  is  submitted  that  neither 
from  the  nature  of  the  security  nor  firom  the  terms  of  the  covenant,  is  the 
receiver  entitled  to  make  this  deduction  as  against  the  mortgagees.  (6) 

Tun>AL,  C.  J.  The  first  question  in  this  case  is,  whether  the  court  can 
see,  upon  the  face  of  this  deed,  that  the  defendant  was  compellable  to  dis- 
charge the  duties  of  receirer  in  his  own  person.  Looking  at  the  situation 
of  the  parties,  it  cannot  have  been  contemplated  that  the  defendant  shoukl 
undertsdce  personally  the  office  of  receiver.  The  property  consisted  of  146 
separate  holdings,  besides  the  tithes  of  land  in  the  possession  of  difilerent 
occupiers.  The  very  nature  of  the  property  would  require  a  person  who 
should  be  constantly  on  the  look  out.  The  defendant  was  a  person  in  busi- 
ness in  London.  It  would  be  rather  an  extravagant  construction  of  the 
terms  of  this  deed,  to  suppose  that  the  defendant  should  go  almost  eveiy 
day  in  the  year  to  Kingston,  when  the  presence  of  a  receiver  might  be 
required.  The  terms  of  the  deed  are  upon  trust  ^Mhat  the  said  John 
Dyneley  do  and  shall,  from  time  to  time,  out  of  the  said  rents,  &c.,  which . 
he  shall  receive  by  virtue  of  these  presents,  in  the  first  place,  pay  all  the 
costs,  ^charges,  and  expenses  which  he  the  said  John  Dynele;^  shall  r«oo 
bear,  sustain,  incur,  or  be  liable  to,  in  or  about  collecting,  receiving,  ^ 
and  compelling  payment  of  the  said  rents,  &c.,  including  therein  all 

(a)  3  Maddoz,  175. 

(6^  Q^ttrtf  whether  the  two  clauses  may  not  be  reconciled  by  considering  that  the 
receiver  was  to  be  entitled  to  deduct  the  expense  of  collecting  in  the  first  instance,  as  a 
eharge  prior  to  the  interest  reserved  by  the  original  mortgage  deed,  but  that,  when  the 
receiver  claimed  his  remuneration  from  the  mortgagorsi  by  way  of  deduction  out  of  the 
surplus,  such  remuneration,  inchnding  tht  expenu  of  collating, — which  had  already  fallen 
upon  the  mortgagors,  by  causing  so  much  of  their  debt  to  remain  unp.'>f  d, — should  i « t 
exceed  6  per  cent. 
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expenses  of  suit,  action,  process,  distress,  and  all  other  charges  of  manage- 
ment whatsoever.''  Suppose,  for  a  moment,  that  this  clause  had  stood 
alone.  I  cannot  help  thinking  that  charges  made  for  the  services  of  Briggs 
and  Pa{^  would  be  charges  and  expenses  which  the  defendant  bore,  sus* 
tained,  incurred,  or  was  liable  to  in  or  about  the  collecting,  receiving,  and 
compelling  payment  of  the  rents,  &c  If  tue  defendant  was  not  personally 
to  occupy  himself  iu  collecting  these  rents  and  tithes,  if  he  was  not  bound 
to  peifoim  the  duties  of  receiver  himself,  it  cannot  be  doubted  that  this  was 
a  sum  which  ought  to  be  allowed.  Then  comes  the  clause  upon  which  th# 
difficulty  is  supposed  to  arise.  After  the  clause  respecting  costs,  charges, 
and  tzpeiises,  and  after  pfoviding  be  the  payment  of  taxes,  &c.,  and  for  th^ 
paymenbff  teiajberest  t«  tho  nortgngeeSyrand  for  the  payment  of  the  surplus 
to  the  mo^tga^rs,  the  defendant  engages  to^  pay  to  the  mortgagors  all  the 
rents,  &c.,  which  shall  from  time  to  time  remain  after  answering  the  pur* 
poses  aforesaid,  and  deducting  and  detaining  out  of  such  surplus  for  his 
own  use  so  much  money  as  he  shall  reasonably  deserve  as  a  compensation 
for  his  care  and  pains,  trouble  and  expense,  m  collecting,  receiving,  and 
paying  the  said  rents,  &c.,  in  manner  and  for  the  purposes  aforesaid,  not 
exceeding  Is.  in  the  pound  on  the  gross  amount  of  the  said  rents,  &.C.,  for 
the  time  being  received  or  collected.  Upon  the  first  reading  of  this  last 
clause  it  might  be  supposed  that  the  reimbursement  to  the  defendant  of 
expenses  incurred  by  him  in  collecting,  receiving,  and  paying  over  the  rents 
and  tithes,  was  to  be  postponed  to  the  payment  of  the  interest  due  to  the 
tAQi     mortgagees.    But  the  first  series  of  ^directions  relates  to  the  appli* 

^  cation  of  the  proceeds  of  the  mortgaged  premises,  as  between  the 
receiver  and  the  mcnrtgagees,  who  are  not  to  receive  any  thing  on  account 
of  interest  until  those  charges  are  defrayed  which  the  mortgagees  in  pos- 
session, like  any  other  owners  of  the  property,  must  have  borne  before  any 
part  of  these  proceeds  would  be  applicable  to  their  own  use.  Then  follows 
the  clause  directing  the  application  of  the  surplus ;  which  clauvse  appears  to 
be  the  result  of  a  bargain, — ^that  as  between  the  receiver  and  the  mortgagors, 
the  former  should  be  entitled  to  remuneration  for  his  services  out  of  that 
S2jplus,  though,  for  the  preservation  of  the  rights  of  the  mortgagees,  (a)  it 
IS  stipulated  that  the  remuneration  shall  not  exceed  five  per  cent.,  and  that 
It  dioold  be  paid  out  of  the  surplus  remaining  after  paying  the  interest.  He 
is  not  to  make  any  claim  for  remuneration  unhl  the  interest  is  paid.  Taking 
these  clauses  together,  it  appears  to  me  that  the  intention  of  the  parties  was, 
that  the  defendant  should  be  reimbursed  his  expenses  out  of  the  first  pro- 
ceeds, but  that  he  should  not  draw  any  profit  from  the  transaction  until  after 
the  mortgagees  were  satisfied  to  the  extent  of  the  interest.  The  defendant 
was  not  to  make  a  good  thing  of  it  till  the  objects  of  the  trust  were  accom- 
plished. An  apparent  ambiguity  is  caused  by  the  use  of  the  word 
^'expense,"  which  occurs  in  both  clauses;  but  it  appears  to  me  that  the 
woni  was  introduced  into  each  clause  with  a  totally  different  meaning,  and 
that  the  defendant  is  entitied  to  retain  the  whole  of  the  costs  charged  by 
him.    I  am  therefore  of  opinion  that  there  should  be  an  entry  of  a  nonsuit. 

CoLTMAN,  J.    The  case  is  not  free  from  difficulty  in  consequence  of  the 
•^1     insufficient  mode  in  which  the  parties  *have  expressed  the  terms  of 

^  the  defendant's  engagement.  I  cannot,  however,  entertain  a  doubt, 
but  that  it  was  fully  understood  that  the  defendant  was  not  to  go  round  and 
collect  the  debts  personally ;  and  if  so,  it  must  have  been  also  understood, 
that  some  other  person  should  be  employed  and  paid  to  perform  that  duty. 

(a)  And,  ultimately,  of  Uie  mortgagors. 

VOL.  XLU.  4  C 
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The  only  sums  charged  in  this  account  against  the  mortgagees  are  the  costs 
actually  and  reasonably  incurred  by  the  defendant  in  executing  the  trusts  of 
the  deed.  These  are  costs  which  the  mortgagees  must  have  incurred,  if 
the  defendant  had  not  been  appointed  receiver.  Therefore,  by  having 
these  charges  cast  upon  them,  the  mortgagees  are  not  placed  in  a  worse 
situation  than  other  mortgagees  who  could  not  be  supposed  to  collect  tithes 
themselves,  and  go  to  market  with  the  produce. 

Whether  the  defendant  mi^t  be  entiUed  to  maintain  these  charges  against 
the  mortgagors,  would  depend  upon  whether  such  charges  did  or  did  not 
fall  within  the  rule  laid  down  in  Davis  v.  Dmdyj  3  Maddox,  175.  I  see 
no  great  hardship  in  the  clause  authorizing  the  defendant  to  chai^  so  much 
as  he  should  reasonably  deserve,  not  exceeding  Is.  in  the  pound.  It  is 
what  the  mortgagors  barj^ned  to  pay ;  and  it  is  what  they  would  in  all 
probability  have  been  obliged  to  pay  to  some  agent,  if  these  small  holdings 
and  tithes  had  never  been  mortgaged. 

Ebskine,  J.  I  am  of  the  same  opinion.  The  court  is  called  upon  to  put 
a  construction  on  a  deed  entered  into  between  mortgagors,  and  mortgagees, 
and  a  person  appointed  by  both  parties  to  be  their  receiver.  The  object  of 
all  parties  was,  in  the  first  instance,  that  the  utmost  should  be  collected  from 
the  mortgaged  property.  The  payment  of  the  principal  formed  no  part  of 
the  arrangement  to  which  this  deed  was  to  give  effect,  *on  the  con-  ri^n^ 
trary,  the  surplus  rents,  &c.,  instead  of  being  applied  in  reduction  *- 
of  the  principal,  were  to  be  paid  over  to  the  mortgagors.  It  was  the 
interest  both  of  the  mortgagors  and  the  mortgagees  that  the  utmost  should  be 
collected.  If  the  mortgagees  had  taken  actual  possession  they  must  have 
empl(wed  and  paid  persons  to  collect  in  the  same  manner  as  Bnggs,  Papps, 
and  Young  were  employed  and  paid.  Knowing  this,  the  parties  appear  to 
have  agreed  that  the  expense  of  collecting  should  be  a  pnor  charge  to  the 
payment  of  the  interest,  (a)  The  defendant  takes  the  oflSce  with  this  view — 
the  costs,  charges,  and  expenses  are  to  be  first  deducted.  That  clause 
satisfies  me,  that  the  parties  contemplated  the  employment  of  agents.  It 
cannot,  and  has  not  been  attempted  to  be  denied,  Uiat  if  the  deed  had 
stopped  there,  the  sums  claimed  to  be  deducted  on  the  part  of  the  defendant 
would  have  been  clearly  a  proper  subject  of  deduction.  But  it  is  con- 
tended that,  because  the  defendant  is,  by  a  subsequent  clause,  to  deduct 
from  the  surplus  rents,  a  remuneration  for  his  care  and  pains,  trouble  and 
expense  in  collecting,  &c., — and  the  payment  of  the  expense  of  collecting  is 
thus  postponed  to  the  payment  of  the  interest  to  the  mortgagees, — ^the 
defendant  is  not  entided  to  retain  the  amount  of  such  expense  as  against 
the  mortgagees.  If  it  had  appeared  that  the  defendant  was  to  do  the  work 
himself,  the  argument  might  have  been  a  sound  one. 

Though  the  defendant  might  well  consent  to  act  as  middle-man,  without 
any  remuneration  for  his  services  unless  there  were  a  surplus,  after  paying 
the  interest,  it  would  be  unreasonable  to  suppose  it  was  meant  *that  r^q^ 
for  money  actuallv  and  necessarily  expended  in  this  service,  his  reim-  ^ 
bursements  should  depend  upon  the  contingency  of  there  being  such  a  sur- 
plus. It  appears  to  me,  therefore,  that  the  defendant  is  entitled,  under  the 
first  clause,  to  the  deduction  which  he  claims. 

(a)  The  whole  of  the  mortgage  moDey  bad  been  advanced  before  the  arrangement 
carried  into  effect  by  the  deed  was  completed.  A  collection  of  the  rents  gratuitously,  aa 
far  as  the  mortgagees  were  concerned,  could  not,  therefore,  as  suggested,  ant^  2%, 
have  formed  part  of  the  consideration  for  the  loan  by  the  plaintiff's,  or  by  them  and 
£lphinstone. 
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Maule,  J.  I  also  am  of  opinion  that  the  defendant  is  entitled  to  judg- 
ment in  bis  favour.  It  appears  to  have  been  considered  that  the  profits  of  the 
estate  could  not  be  ^t  in  without  considerable  expense.  The  parties  must, 
however,  have  had  m  view,  not  only  the  state  of  the  property,  but  also  the 
situation  of  the  agent  appointed  by  them  to  receive  the  profits, — a  person 
known  to  be  incapable  of  collecting  them  in  person.  Can  it,  under  these 
dreumstances,  be  said,  that  the  sums  now  sought  to  be  deducted  were  not 
expenses  incurred  in  the  collecting,  receiving,  and  compelling  payment  of 
the  rents  and  tithes  ?  The  second  clause  applies  to  the  salary  to  be  received 
by  the  defendant  This  was  to  be  in  addition  to  the  payments  he  would 
have  to  make  to  other  persons,  (a)  those  payments  being  already  provided 
fi>r  in  the  first  instance.  As  against  the  mortgagees,  nothing  more  than  the 
necessary  expenses  of  management  were  to  be  allowed ;  but  if  the  receipts 
Idl  a  surplus  after  paying  those  expenses  and  after  keeping  down  the  interest, 
the  defendant,  as  against  the  mortgagors  to  whom  that  surplus  would  be  to 
be  paid  over,  was  to  be  allowed  to  deduct  a  reasonable  compensation  for 
his  trouble,  not  exceeding  5  per  cent.  In  this  view  of  the  case  the  two 
clauses  were  perfectly  consistent.  Rule  absolute  to  enter  a  nonsuit. 

The  defendant  having  died  pending  the  rule,  Talfaurdj  Serjt.,  obtained 
•^-1  a  rule  nisi,  for  leave  to  enter  up  'judgment  of  nonsuit  as  of  Hilary 
•I  term,  1839,  when  the  defendant  was  dive.  No  cause  being  shown 
against  the  latter  rule,  it  was  made  absolute. 

(a)  Antd,  Vt  (6). 
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Ad  allegatiooy  that  A.  delivered  an  abstract  of  his  tiUe  to  B^  is  not  satisfied  bj  proof, 
thai  A.  handed  two  deeds,  which  formed  the  whole  of  his  title  to  B^  and  that  B.,  having 
read  the  deeds,  returned  them  to  A. 

Assumpsit.  The  declaration  stated  that  on  the  23d  of  December,  1839, 
the  plaintiff  caused  to  be  put  up  for  sale,  by  public  auction,  a  certain  lease- 
hold house  and  shop,  and  certain  fixtures  thereto  belonging,  subject  to  the 
following,  amongst  other,  conditions  of  sale ;  that  is  to  say — the  highest 
bidder  ^ould  be  the  purchaser — ^that  the  purchaser  should  pay  down  imme- 
diately into  the  hands  of  the  auctioneer,  a  deposit  of  25  per  cent.,  in  part 
of  the  purchase  money,  and  sign  an  agreement  to  pay  the  remainder,  with 
the  amotmt  of  the  valuation  of  ue  fixtures,  within  twenty-one  days  from  the 
day  of  the  sale, — ^and  that  if  the  purchase  should,  from  any  cause,  not  be 
completed  by  the  day  above  stated,  the  purchaser  should  pay  intefest,  from 
that  time,  at  the  rate  of  5  per  cent,  per  annum,  on  the  remainder  of  the  pur- 
chase money,  until  such  purchase  should  be  completed,  that  an  abstract  of 
the  vendor's  title  should  be  delivered  to  the  purchaser,  at  the  vendor's 
expense,  but  that  all  attested  copies,  and  covenants  for  production  of  deeds, 
should  be  procured,  and  paid  for,  by  the  person  requiring  the  same, — that 
apon  payment  of  the  ronainder  of  the  purchase  money,  according  to  the 
condition  in  that  behalf  made,  the  vendor  would  execute  an  assignment  of 
the  premises  to  the  purchaser  at  the  purchaser's  expense ;  but  that  the 
rendor  would  not  engage,  or  be  compellable,  to  show  the  lessor's  title  under 
*341  ^^^^^  ^^  held  the  premises ;  that  if  the  purchaser  should  fail  *to  com- 
^  ply  with  the  said  conditions,  the  deposit  money  should  be  forfeited 
and  become  the  property  of  the  vendor,  and  the  vendor  should  be  at  full 
hbeity  to  re-sell  me  property  by  public  or  private  sale,  without  the  necessity 
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of  previously  tendering  an  assignment  to  die  purchaser,  and  tbe  deficiency, 
if  any,  by  such  re-sale,  together  with  all  expenses  attending  the  same,  should 
be  made  good  to  the  vendor  by  the  defaulter  at  the  then  present  sale.  Aver- 
ment :  that  the  defendant  upon,  &c.,  was  the  highest  bidder  for,  and  declared 
to  be  the  purchaser  of,  the  premises,  for  the  sum  of  25/.,  subject,  fcc. 
Mutual  promises.  Averment:  that  die  defendant  paid  a  deposit,  and 
signed  an  agreement  to  pay  the  remainder  and  complete  the  purchase  accord- 
ing  to  the  said  conditions ;  that,  although  the  plaintiff  after  the  making  of 
the  said  promise  and  agreement,  and  before  the  expiration  of  the  twenty-one 
days  in  the  conditions  mentioned,  to  wit,  on  the  day  and  year  aforesaid, 
did  deliver  to  the  d/efendmd  aia  abetradofhU,  the  plaintijf^Sj  tUle  to  the  said 
tenemetUSy  and  although  he,  the  plaintifi;  then  had,  and  did  show,  and  make 
appear  to  the  defendant,  and  to  his  satisfaction,  that  he,  the  plaintiff,  had 
good  and  sufficient  title  to  sell  and  assign  the  said  premises  in  manner  afore- 
said, and  although  he,  the  plaintiff,  was  then  ready  and  willing  to  complete 
the  said  sale,  and  perform  all  the  conditions  thereof  on  his  part,  and  then, 
to  wit,  on  the  day  and  year  aforesaid,  offered  to  the  defendant  to  com- 
plete the  said  sale  as  aforesaid,  and  required  the  defendant  to  perform  the 
said  conditions  on  his  part ;  nevertheless,  the  defendant  did  not,  nor  would, 
within  twenty-one  days  fVom  the  date  of  the  said  sale,  or  at  any  other 
time,  pay  the  remainder  of  the  said  purchase  money,  or  any  part  thereof,  or 
complete  the  said  purchase,  or  perform  the  said  conditions  of  sale  on  his, 
the  defendant's,  part ;  but  then  wholly  neglected  and  feiled  to  comply  with 
the  said  conditions,  and  to  ^perform  his  said  promise  and  agreement,  p«ne 
and  therein  made  default ;  and  further,  that  the  said  fixtures,  at  the  ^ 
time  of  the  said  sale  to  the  defendant,  were  and  are  of  great  value,  to  wit  601. 
That  afterwards,  and  after  the  said  space  of  twenhr-one  days  in  the  condi- 
tions mentioned,  and  after  the  said  refusal  of  the  ciefendant  to  complete  the 
said  purchase,  to  wit,  on  the  27th  of  February,  1840,  according  to,  and  by 
virtue  of,  the  said  conditions  of  sale,  the  plaintiff  re-sold  the  said  tenements 
and  tbe  said  fixtures,  and,  at  such  re-sale,  the  plaintiff  obtained  a  much  less 
price  or  sum  for  the  same  than  the  amount  for  which  the  same  had  been 
sold  to  the  defendant  as  aforesaid,  and  the  said  value  of  the  said  fixtures, 
that  is  to  say,  tbe  price  or  sum  of  351. ;  whereby  there  was  a  deficiency  upon 
such  re-sale  to  a  large  amount,  to  wit  50/.,  and  the  expenses  attending  such 
re-sale  then  amounted  to  a  large  sum,  to  wit  10/. ;  of  all  which  the  defend- 
ant then  had  notice ;  and  by  reason  of  the  premises,  and  according  to  the 
said  conditions  of  sale,,  he,  the  defendant,  then  became  liable  to  pay,  and 
ought  to  have  paid,  to  the  plaintiff,  the  said  several  sums  of  50/.  and  10/. ; 
yet  the  defendant  had  not,  although  he  was  then  requested  so  to  do,  as  yet 

Eaid  the  said  sums  of  50/.  and  10/.  or  any  part  thereof,  but  so  to  do  he  had 
itherto  wholly  refused  and  still  refused  ;  and  also,  by  means  of  the  premises, 
the  plaintiff  not  only  lost  and  was  deprived  of  the  use  and  advantage  of  the 
said  tenements  from  the  time  of  the  sale  thereof  to  the  defendant  as  aforesaid 
to  the  time  of  the  re-sale  thereof;  but  was  also  obliged  to  pay,  and  did  then 
necessarily  pay  a  large  sum  of  money,  to  wit  12/.  55.,  for  the  rent  of  the 
said  tenements  during  that  time ;  and  was  otherwise  injured,  &c. 

Plea :  first,  non  assumpsit ;  secondly,  that  the  plaintiff  did  not,  before  the 
expiration  of  the  period  of  twenty-one  days,  in  the  conditions  and  in  the 
declaration  mentioned,  ^deliver  to  the  defendant  an  abstract  of  the     r«Qg 
plaintiff's  title  to  the  tenements  in  the  declaration  mentioned.     The     '■ 
plaintiff  joined  issue  upon  both  pleas. 
At  the  trial  before  Lord  Abikger,  C.  B.,  at  the  last  Guildford  assizes,  the 
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phintiflr,  after  establishing  the  affinnative  of  the  first  issue,  proved  that  on 
the  day  after  the  sale,  the  lease  with  an  assignment  to  the  plaintiff  endorsed 
diereon,  was,  by  direction  of  the  plaintiff,  handed  by  Thomas,  the  auctioneer, 
to  and  read  by  the  defendant.  Thomas  then  asked  the  defendant,  what 
solicitor  he  should  send  the  abstract  to ;  upon  which  the  defendant  said, 
^*  There  is  plenty  of  time :  let  it  be  for  the  present ;"  and  returned  the  lease 
to  Thomas.  He  then  requested  Thomas  to  allow  him  to  look  at  the  fixtures ; 
which  he  was  permitted  to  do.  He  expressed  himself  satisfied,  and  told  the 
parties  then  in  possession,  that  he  was  their  landlord,  and  that  they  were  to 
pay  their  rent  to  him.  Thomas,  at  the  request  of  the  defendant,  put  a  bill 
m  the  window,  and  tried  to  procure  a  tenant  for  the  house.  In  January,  the 
defendant  declined  to  complete  the  purchase.  He  told  Thomas  that  it  was 
a  very  bad  job,  and  desired  him  to  do  the  best  he  could  for  him,  the 
defendant.  The  )>ramises  were  resold  by  private  contract,  leaving  a  defi- 
ciency of  53^.  85. ,  which  this  action  was  brought  to  recover. 

It  was  objected,  by  PlaUj  for  the  defendant,  that  the  declaration  contained 
a  specific  allegation  that  an  abstract  had  been  dclwered;  which  allegation 
was  put  in  issue  by  the  plea,  and  had  not  been  proved.  He  therefore  con- 
tended that  the  plaintiff  ought  to  be  nonsuited.  Thomas  being  recalled, 
stated  that  the  lease  was  not  in  court ;  that  he  should  have  allowed  the 
defendant,  upon  giving  a  receipt  for  it,  to  take  away  the  lease,  but  that  he 
<&1  not  tell  the  defendant  so.  Lord  Abinger,  C.  B.,  overruled  the  objec- 
tion, givinjg  leave  to  move  to  enter  a  nonsuit.  A  verdict  was  returned  for 
the  plaintiff,  damages  401. 

«^1  *  WUdBj  Solicitor-General,  in  Michaelmas  term,  1840,  moved  for 
^  a  rule  to  set  aside  the  verdict,  and,  pursuant  to  the  leave  reserved, 
to  enter  a  verdict  for  the  defendant,  or  for  a  new  trial,  on  the  ground  of 
misdirection ;  SimoeU  v.  Bobinsany  3  New  Cases,  928,  (32  £.  C.  L.  R.  386,) 
5  Scott,  196.  A  direct  issue  is  taken  by  the  plea,  upon  the  delivery  of  the 
abstract  alleged  in  the  declaration,  and  the  evidence  clearly  showed  that  no 
such  delivery  had  taken  place.  [Maule,  J.  The  averment  in  the  decla- 
ration is,  not  that  the  act  was  waived,  but  that  it  was  done.]  A  rule  nisi 
betn^  granted, 

(jhcmnelly  Serjt,  now  showed  cause.  The  fourth  condition  is  that  on 
which  the  court  will  have  to  decide :  by  that  condition  an  abstract  of  the 
vendor's  tide  is  to  be  delivered  to  the  purchaser  at  the  vendor's  expense ; 
but  all  attested  copies  and  covenants  for  production  of  deeds  are  to  be  pro- 
cured and  paid  for  by  the  person  requiring  the  same.  It  will,  however,  be 
material  to  look  at  the  fiflh  condition,  which  states,  that  the  vendor  will  not 
engage,  or  be  compellable,  to  show  the  lessor's  tide  under  which  he  holds 
the  premises.  The  question  is,  what  meaning  is  to  be  given  to  the  word 
**  abstract"  in  these  conditions  of  sale.  The  term  is  not  to  be  understood 
in  its  literal  sense.  If  a  copy  of  the  lease  had  been  delivered,  that  would 
have  been  a  sufficient  compliance  with  the  condition.  If  a  copy  would  do, 
the  original  would  be  sufficient,  especially  where  the  parties  had  agreed  so 
to  treat  it ;  and  that  it  was  so  agreed,  may  be  inferred  from  the  circum- 
stance of  the  defendant's  applying  to  the  auctioneer  to  let  the  house,  and 
from  his  ordering  the  tenants  to  pay  rent  to  him.  The  auctioneer,  with 
the  defendant's  sanction,  puts  a  bill  m  the  window,  and  tries  to  procure  a 
tenant  As  the  lessor's  title  was  not  to  be  inquired  into,  the  whole  of  the 
*381  ^^'^dor's  tide,  of  which  an  abstract  was  to  be  given,  ^consisted  o^ 
-■  the  lease,  witii  the  assignment  endorsed,  which  was  handed  over  to 
tile  defendant.    It  was  competent  to  the  parties  to  treat  such  a  delivery  as 

02 
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(he  delivery  of  an  abstract  of  the  lease  and  assignment  The  case  is  not 
put  upon  the  footing  of  a  waiver,  a  defence  which  would  have  fonned  the 
subject  of  a  special  plea. 

Shee^  Serjt.,  in  support  of  the  rule.  .  A  distinct  issue  is  raised,  the  affinna- 
tive  of  which  the  plaintiff  was  bound  to  establish.  [Maule,  J.  The 
words  at  the  close  of  the  original  conditions  appear  to  have  been  introduced 
merely  to  qualify  the  title.]  If  the  plaintiff  relied  upon  a  waiver  of  the 
condition,  he  was  bound  to  declare  accordingly,  bi  Jonet  v.  Barkky^ 
2  Dou^l.  684,  (a)  the  defendant  engaged  to  pay  on  the  plaintiff's  assigning 
an  equity  of  redemption.  The  declaration  for  non-payment,  after  admitting 
non-perK)rmance  of  the  condition,  averred  that  the  plaintiffs  offered  to  assign, 
but  that  the  defendant  discharged  them  from  assigning.  The  same  course 
should  have  been  taken  here. 

TiNDAL,  C.  J.  Upon  the  second  plea  a  precise  issae  is  raised  and  taken. 
The  allegation  traversed  by  that  plea  is,  that  the  picuntiff  did,  before  the 
expiration  of  the  twenty-one  days,  deliver  to  the  defendant  an  abstract  of 
the  plaintiff's  title  to  the  said  tenements.  I  do  not  think  there  was  any 
evidence  that  an  abstract  had  been  delivered.  The  delivery  of  the  lease 
does  not  satisfy  that  allegation.  It  is  evident  that  it  was  not  so  understood 
by  the  parties.  After  that  had  taken  place  which  is  now  put  forward  as  an 
agreement  that  the  delivery  of  the  lease  should  be  treated  as  the  delivery 
of  an  abstract,  the  auctioneer  asked  the  defendant, — to  whom  he  wished  the 
abstract  to  be  sent.  No  case  has  been  produced  *in  which  it  has  ^^^g 
been  held,  that  the  delivery  of  title  deeds  is  equivalent  to  the  *- 
delivery  of  an  abstract  of  those  deeds.  I  think  the  rule  should  be  made 
absolute,  to  the  extent  of  granting  a  new  trial. 

CoLTMAN,  J.,  concurred. 

Erskine,  J.  The  evidence  does  not  show  that  a  delivery  of  the  lease  was 
accepted  by  the  purchaser  as  a  delivery  of  an  abstract.  The  exhibition  of 
the  lease  amounted  to  nothing.  The  deliveiy  of  the  lease  would  not  have 
answered  the  same  purpose  as  the  delivery  of  an  abstract. 

Maule,  J.  There  was  no  evidence  that  an  abstract  had  been  delivered. 
The  subsequent  conversation  shows  what  was  meant  when  the  lease  was 
handed  over.  Supposing  that,  under  the  issue  taken  by  this  plea,  the 
plaintiff  might  give  evidence  of  an  assent  to  treat  the  lease  as  an  abstract, 
or  to  accept  the  lease  instead  of  an  abstract,  I  think  that  no  evidence  was 
given  from  which  such  an  assent  could  be  inferred.  The  defendant  was 
allowed  to  look  at  the  lease ;  but  he  was  expressly  asked, — to  whom  the 
abstract  was  to  be  sent.  I  am  also  of  opinion,  that  if  the  condition,  under 
which  the  purchase  was  made,  was  afterwards  dispensed  with,  such  dis- 
pensation should  have  been  alleged  in  the  declaration. 

Ckannellj  Serjt.,  prayed  leave  to  amend. 

CoLTMAK,  J.  Whether  an  amendment  will  avail  the  plaintiff,  appears 
to  be  very  doubtful. 

The  following  rule  was  drawn  up.  "  That  the  verdict  found  for  the 
plaintiff  on  the  trial  of  this  cause  be  set  aside,  and  that,  instead  thereof,  a 
nonsuit  be  entered,  ^unless  the  plaintiff  shall,  within  ten  days,  elect  t^aq. 
to  amend  his  pleading  in  this  cause,  in  which  case  the  plaintiff  shall  *• 
be  at  liberty  so  to  do,  and  a  new  trial  shall  be  had  between  the  parties,  on 
payment,  by  the  plaintiff  to  the  defendant  or  his  attorney,  of  his  costs  of  and 
Oi*ca59oned  by  such  trial  already  had,  together  with  his  costs  of  and  occa- 

(it;  ^  nd  see  Chu  v.  Lord  Nvgint,  6  B.  &  Ad.  58,  (27  E.  0.  L.  R.  83,)  8  N.  &  M.  28. 
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sioned  by  such  trial  already  had,  together  with  his  costs  of  and  occasioned 
by  such  amendment,  and  of  his  appUcadon  to  the  court ;  to  be  respectively 
taxed,''  &c. 


LOTT  and  PIDGEON,  Assignees  of  SMARK,  a  Bankrupt,(a}  v.  MEL- 
VILLE, SHARPE,  and  TODD. 

FeigDed  issoe,  on  an  allegation,  that,  at  the  time  of  the  seizing  of  certain  goods  in  exe- 
cution, the  plaintiffs  in  the  issue  were  entitled  to  the  same,  as  against  and  free  from 
the  ezecotioo,  and  that  the  goods  were  not  liahle  to  be  so  seized  as  against  snch  plain- 
tifis.  HtU^  that  the  plaintiffs,  who  claimed  as  assignees  under  the  bankruptcy  of 
the  judgment  debtor,  were  bound  to  prove  the  trading,  petitioning  creditor's  debt,  and 
act  of  bankruptcy,  though  no  notice  had  been  given  to  dispute  those  matters,  under 
the  6  G.  4,  c.  16,  s.  90. 

AU  also,  that  an>  attorney  does  not  become  a  scrivener,  liable  to  be  made  a  bankrupt 
under  6  G.  4,  c.  16,  s.  S,  by  lending  the  money  of  clients  and  charging  a  procuration 
fee  to  the  borrowers. 

Bdd  also  that  a  transaction  in  which  an  attorney  calls  in  and  receives  the  money  of  a 
client,  and  retains  the  money  in  his  possession,  paying  interest  to  that  client  upon 
the  amount,  is  not  a  trading  as  a  money  scrivener. 

Feigned  issue,  under  the  sixth  section  of  the  interpleader  act  of  1  &  2 
W.  4,  c.  58.  The  declaration  stated,  that  on  the  23d  of  May,  1840, 
certain  cattle,  goods,  and  chattels  were  seized  by  the  sheriflT  of  Devon  under 
a  fi.  &.  issued  against  Smark,  endorsed  to  levy  749/.  9;.  6)^d.  with  interest 
at  4  per  cent,  from  the  1st  of  April,  1840.  After  a  colloquium  and  wager 
as  to  whether  the  cattle,  &c.  were  subject  and  liable  to  be  so  seized,  the 
•4.-.  allegation  upon  which  the  issue  was  taken  *was — ^that  at  the  time 
^  of  the  seizing,  &c.,  the  plaintiffs  were  entitled  to  the  same  as  against, 
and  free  from,  the  said  execution  ;  and  that  the  said  cattle,  &.C.,  were  not 
subject  or  liable,  to  be  so  seized  or  levied  under  the  said  writ,  as  against 
the  plaintifls. 

At  the  trial  before  CoLERroGE,  J.,  at  the  last  Bristol  assizes,  it  was  con- 
tended, on  the  part  of  the  defendants,  that  no  trading  and  no  act  of  bank- 
ruptcy had  been  proved.  The  jury  found  an  act  of  bankruptcy.  The 
trading  attempted  to  be  set  up  was,  that  Smark,  who  was  an  attorney,  had 
had  dealings  as  a  money  scrivener.  Pippen,  who  had  been  clerk  to  Smark 
for  the  last  four  years,  spoke  to  a  variety  of  instances  of  money  being  pro- 
cured by  Smark  for  clients,  who  were  charged  a  procuration  fee  of  5^.  per 
cent  He  proved  that  a  Miss  Torrcns  had  employed  Smark  to  invest  7()0/, 
for  her ;  and  that  Smark  had  been  applied  to  by  one  Squire  to  procure  him 
a  sum  on  mortgage ;  that  the  mortgage  securities  had  been  prepared ;  and 
that  Miss  Torrens  had  authorized  a  debtor  of  hers  to  pay  to  Smark  the  700/. 
for  the  purpose  of  being  paid  over  to  Squire,  which  was  done  accordingly ; 
Squire,  in  addition  to  the  costs  of  the  securities  paying  Smark  5s.  per  cent, 
procuration  money. 

It  was  objected,  by  BompaSj  Sent.,  for  the  defendants,  that  the  plaintiffs 
were  bound  to  produce  Smark's  bill  of  costs,  in  which  these  charges  were 
entered ;  but  the  objection  was  overruled  by  the  learned  judge. 

Pippen  also  proved  that  Smark  had  called  in  140/.  due  to  a  Miss  Grigg 
from  a  Miss  Hook.  This  140/.  remained  in  Smark's  hands  down  to  the 
time  of  his  bankruptcy,  and  formed  the  petitioning  creditor's  debt.  Interest 
had  been  from  time  to  time  paid  by  Smark  to  Miss  Grigg  upon  the  sum  of 

(a)  Though  the  plaintiffii  were  inadvertently  described  as  axsisniees  in  the  title  of  tht 
',  Ihey  were  not  so  designated  in  the  body  of  the  issue.    Vide  post,  45. 
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140/.,  and  lie  had  told  Pippen  that  it  was  her  money.    The  jury  found  that 
the  sum  had  been  lent  by  Miss  Grigg  to  Smark. 

*No  witness  was  called  for  the  defendants  ;  but  it  was  insisted,  r«  .^ 
amongst  other  things,  that  no  trading  had  been  proved.  Mams  y.  ^ 
Mdlkinj  3  Campb.  534,  (a)  was  referred  to.  The  learned  judge  told  the 
jury  that  the  trading  must  be  habitual,  and  that  the  single  act  was  not  suffi- 
cient to  make  the  party  a  trader ;  and  he  directed  their  attention  to  the 
description  of  a  money  scrivener  in  the  statute ;  6  G.  4,  c.  16,  s.  2,  post,  52. 
The  jury  having  found  all  other  points  left  to  them  in  favour  of  the  plain- 
tiffs, the  learned  judge  directed  the  verdict  to  be  entered  for  the  plaintifls, 
reserving  leave  to  the  defendants  to  move  to  enter  a  verdict  for  them,  upon 
these  grounds — ^that  the  transactions  of  Smark  did  not  amount  to  a  dealing 
as  a  scrivener,  and  that  the  loan  transactions,  negotiated  by  Smark,  had  not 
been  sufficiendy  proved. 

In  the  following  Michaelmas  term,  Bompas^  Seijt.,  moved  accordingly. 
The  law  with  respect  to  the  conducting  of  the  business  of  a  scrivener,  so 
as  to  bring  the  party  within  the  operation  of  the  bankrupt  laws,  is  fully 
examined  by  Gibbs,  C.  J.,  in  Adorns  v.  Malfdn,  who  says,  3  Campb.  538, 
"  The  person  to  be  considered  to  be  a  scrivener,  within  the  meaning  of  the 
statute,  must  likewise,  in  the  course  of  this  occupation,  receive  other  men's 
moneys  into  his  trust  or  custody.  It  appeareci  from  the  old  cases,  that 
before  bankers  and  brokers  were  so  easy  to  be  found,  the  scrivener  was  the 
person  with  whom  people  were  accustomed  to  deposit  their  money,  in 
order  that  he  might  lay  it  out  for  them  when  he  should  find  a  proper  oppor- 
tunity. The  scrivener,  in  the  meantime,  had  the  use  of  it,  and  could  not 
be  questioned  for  the  profit  he  made  of  it,  till  he  laid  it  out.  He  was 
trusted  as  a  banker.  It  was  not  a  specific  sum  which,  in  moneys  numbered, 
•he  was  to  keep  in  his  chest :  he  gave  credit  for  it  to  the  party  who  bad  ^^.^ 
sufficient  confidence  in  him  that  he  would  lay  it  out  to  advantage  as  *- 
soon  as  an  opportunity  offered.  It  was  seen  to  be  of  great  importance  that  this 
description  of  persons  should  be  subject  to  the  bankrupt  laws ;  for,  through 
them,  the  property  of  others  was  exposed  to  the  risks  of  trade.  They  were 
trusted  with  other  men's  property,  as  traders  now  are ;  and,  therefore,  it 
was  of  consequence  to  the  public,  that,  if  any  calamity  happened  to  them, 
there  should  be  the  same  summary  means,  which  had  been  before  devised 
with  respect  to  other  persons  in  trade,  of  getting  at  their  effects  and  making 
an  equal  distribution  among  all  their  creditors.'^ — "  In  order  to  make  a  man 
a  money  scrivener,  he  must  carry  on  the  husiness  of  being  trusted  with  other 
people's  moneys  to  lay  out  for  them  as  occasion  offers.  It  is  not  being  sent 
with  the  money  of  his  client,  or  receiving  it  from  the  person  with  whom  his 
client  may  have  previously  contracted,  that  will  make  an  attorney  a  money 
scrivener.  In  that  part  of  the  transaction  he  is  no  more  than  a  person  em- 
ployed to  fetch  and  cany.  Having  negotiated  the  loan,  and  drawn  the 
deeds,  his  happening  to  receive  and  pay  the  money  is  incidental  to  his 
business  as  an  attorney.  Nor,  if,  on  one  or  two  occasions,  money  were  de- 
posited with  him  to  lay  out,  would  that  constitute  him  a  money  scrivener. 
He  must  be  carrying  on  the  general  business  of  a  money  scrivener.  That 
must  be  a  part  of  his  known  occupation.  I  cannot  express  what  I  mean  to 
convey  more  correctly  than  in  the  words  of  the  present  Lord  Chancellor  (i) 
in  a  case  before  him(c):  ^The  next  question  is,  as  to  the  trading  as  a 
scrivener.     That  does  not  depend  upon  the  fact,  whether  the  bankrupt  has 

(a)  The  whole  of  the  trial  was  published  in  a  separate  form  by  P.  Hard. 

(6)  Lord  Eldon.  (c)  Patermm^  expartt,  I  Rose,  403, 404. 
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*441  ^'  ^^  ^^^^  occasionally,  done  acts  which  a  scrivener,  peculiarly  and 
^  properly,  would  have  done:  not  upon  what  he  may  have  done  upon 
one  :;ay,  and  what  upon  another  day ;  but  upon  his  intention  generally  to 
get  a  living  by  so  doing.'  Though  an  attorney  may  have  incidentally  acted 
as  a  scrivener,  that  is  not  sufficient :  though  money  may  have  been  depo- 
sited with  him,  for  which  he  was  afterwards  to  seek  a  borrower,  a  few 
insulated  instances  of  this  sort  occurring  in  the  course  of  his  business  as  an 
aUomey,  would  not  bring  him  within  ue  operation  of  the  bankrupt  laws ; 
for  that  would  not  be  '  using  the  trade  or  profession  of  a  scrivener,  receiv- 
ing other  men's  moneys  or  estates  into  his  trust  or  custody.'  The  sub- 
stantial question  is,  whether  generally,  as  a  mode  of  getting  his  livine, 
money  is  committed  to  the  hands  of  the  party  to  lay  out.'^  [Bosanquet,  J. 
Does  it  appear  that  the  party  ever  had  the  opportunity  of  misapplying  the 
money  ?]  (a) 

The  deeds  by  which  the  loans  negotiated  by  Smark  were  efiected,  and 
his  bills  of  costs  chargbg  procuration  fees,  should  have  been  produced  at 
the  trial.    A  rule  niti  having  been  granted, 

JlfonAJf^,  Serjt,  (with  whom  was  EW/M)  now  showed  cause.  The 
question  as  to  the  sufficiency  of  the  trading  does  not  properly  arise  in  this 
case.  The  object  of  the  learned  judge  in  directing  the  issue  was,  to  inform 
the  conscience  of  the  court  whether  the  execution  creditor  had  notice  of  the 
bankruptcy.  No  question  was  intended  to  be  raised  as  to  the  validity  of 
the  £at  The  court  will  take  judicial  notice  of  the  object  for  which  an  issue 
is  directed  by  them.  [Tindal,  C.  J.  The  question  intended  to  be  tried 
was,  whether  or  not  the  defendant  had  notice  of  an  act  of  bankruptcy  at  the 
•^1  time  of  the  ^seizure.  Then  the  terms  of  the  issue  being  general, 
-'  whether  the  plaintifis  were  entitled  to  the  ^ods,  they  cannot  main- 
tain the  affirmative  of  that  issue  if  Smark  was  not  hable  to  be  made  a  bank- 
rupt. EasKiNE,  J.  The  issue  is  in  the  common  form.  The  parties  claiming 
the  goods  sue  as  plaintifis ;  and  as  they  claim  under  Smark,  as  his  assignees, 
they  must  make  out  their  title  as  assignees.]  The  defendants  were  bound 
to  prove  that  they  had  given  notice  to  dispute  the  trading  under  the  6  G.  4, 
e.  16,  s.  90,  which  enacts  that  in  any  action  b;^  or  against  any  assignee  no 
proof  shall  be  required  at  the  trial  of  the  petitioning  creditor's  debt,  or  of 
the  trading  or  act  of  bankruptcy  respectively,  unless  the  other  party  in  such 
action  shsdl,  if  defendant,  at  or  before  pleadmg,  and,  if  plaintifl,  before  issue 
joined,  give  notice  in  writing  to  such  assignee  that  he  intends  to  dispute 
some,  and  which  of  such  matters.  [Maule,  J.  This  is  an  action  on  a 
wager.  The  plaintifis  do  not  sue  in  tiie  character  of  assignees ;  they,  sue  as 
persons  who  have  laid  a  wager.]  The  action  is  brou^t  by  parties  who  are 
appointed  assignees,  and  in  respect  of  pro]>erty  claimed  by  them  as  assignees ; 
and  the  case  fidls  clearly  witiiin  the  principle  of  the  nineteenth  section. 
[TiHDAL,  C.  J.  The  notice  required  by  that  section  is  to  be- given,  at  or 
before  pleading,  by  a  defendant,  at  or  before  issue  joined,  by  a  plaintifi^; 
but  in  the  case  of  a  feigned  issue  no  such  stages  in  tiie  proceedings. occur. 
The  whole  issue  is  framed  wmflataJ]  It  is  true  that  in  practice  the  issue 
is  drawn  by  the  plaintifi*  and  approved,  as  one  entire  tfmgy  by  the  defendant : 
but  that  is  mere  matter  of  convenience,  like  the  adding  of  the  rimiUter,  by 
the  party  who  takes  issue,  for  the  purpose  of  saving  time.  In  the  case  of 
a  ieigned  issue,  the  defendant,  in  substance  ^nd  in  truth,  pleads  when  he 
returns  the  issue  settied  and  approved.  The  plaintifl*,  on  delivering  the 
issue,  must  be  taken  to  say,  '^  'Fhus  I  declare ;  and  thus  should  you  plead." 

(a)  See  post,  60. 

r>L.  xui,  5 


34  3  Manning  &  Granger.  [4i 

By  returning  *tbe  issue  settled  or  approved,  the  defendant  in  effect  r«^ 
says,  «  So  do  I  plead,"  Under  the  1  &  2  W.  4,  c.  58,  s.  1,  defend-  ^  ^ 
ants,  in  actions  of  assumpsit,  debt,  detinue,  or  trover,  are  allowed  to  disclaim 
all  interest  in  the  matter  in  dispute,  and  to  call  upon  any  party  claiming,  to 
apply  to  the  court,  after  declaration,  or  a  judge,  to  make  the  claimant  a 
party  to  die  action  depending,  or  to  some  other  action, — ^that  is,  some  other 
action  founded  on  the  circumstances  of  the  oase, — or  to  direct  a  feigned 
issue  between  the  advene  claimants.  No  reason  can  be  assigned  why  the 
asrignees  should  be  protected  in  the  original  action,  or  in  a  new  action  to 
which  the  circumstances  of  the  case  may  give  rise,  and  not  in  another  action^ 
founded  upon  a  supposed  collateral  wager,  directed  for  the  determination  of 
die  same  (question.  Avowries  are  not  mentioned ;  yet  no  one  will  contend 
that  in  action  of  replevin  brought  by  assignees,  they  are  to  be  deprived  of 
that  protection  to  which  they  would  have  been  entitled  in  trespass,  detinue, 
or  trover.  The  legislature  uses  lan^age  adapted  ad  ea  qiue  Siqnus  accidunt ; 
and  even  where  it  enumerates  particular  cases,  to  which  the  provisions  are 
declared  to  apply,  as  in  the  statute  de  doniiy  other  cases,  in  like  mischief, 
are  considerecl  as  not  excluded.  It  has  often  been  held,  that  feigned  issues 
are  to  be  treated  in  the  same  \ray  as  other  actions  upon  promises ;  Rex  v. 
PhUlips,  1  Wils.  261 ;  Herbert  v.  WiUiamsony  Ibid.  324;  Earl  FUzwO^ 
Ham  V.  Maxwell^  7  Taunt.  31,  (2  E.  C.  L.  R.  15.)  Those  were  cases  upon 
the  statutes  which  give  costs ;  but  there  seems  to  be  no  reason  why  they 
should  not  also  come  within  the  protection  afforded  by  the  6  G.  4,  c.  16, 
8.  90.  This  case  is  within  both  tne  spirit  and  the  letter  of  that  enactment 
The  evil  intended  to  be  remedied  was,  the  necessity  *which  parties  r  .^« 
were  formerly  under  of  proving  facts  respecting  which  there  was,  or  '■ 
ought  to  have  been,  no  dispute.  If  the  learned  judge  who  directed  the 
issue  had  been  informed  that  the  bankruptcy  was  meant  to  be  contested,  he 
would,  no  doubt,  have  directed  the  insertion  of  a  count  for  the  purpose  of 
raising  a  distinct  issue  upon  the  fact  of  bankruptcy ;  Woolcot  v.  Leicester j 
6  Taunt.  71 ;  Yeo  v.  AUen^  Tidd,  Prac.  9th  ed.  212.  It  does  not  follow 
because  a  party  denies  his  adversary's  title,  that  he  is  desirous  that  the 
expense  should  be  incurred  of  proving  parts  of  that  title  respecting  which 
no  dispute  has  arisen,  and  no  doubt  exists.  l*he  generality  of  the  language 
of  the  issue  gave  the  defendants,  at  most,  the  option  of  disputing  the  requisites 
of  the  bankruptcy,  if,  at  the  proper  stage  of  the  cause,  they  deemed  it  expe- 
dient so  to  do.  And  this  opinion  appears  to  have  been  entertained  by  the 
defendants  themselves.  Notice  to  dispute  was,  in  fact,  given,  though  given 
too  late.  In  consequence  of  the  notice,  however,  the  plaintiffs  did,  as  far  as 
they  were  able,  procure  evidence  of  the  trading,  the  act  of  bankruptcy,  and 
the  petitioning  creditor's  debt. 

But  supposing  this  point  to  be  open  to  the  defendants,  it  is  submitted  that 
the  evidence  established  a  trading  as  a  scrivener.  Although  an  attorney 
with  whom  money  may  have  been  deposited,  for  which  he  is  to  seek  a  boi- 
rower,  is  not  necessanly  a  money-scrivener,  the  question  on  this,  as  in  al* 
other  cases  of  trading,  is,  whether  the  party  acts  with  a  general  intention  of 
gaining  his  living,  or  part  of  his  living,  by  such  trading.  The  intention 
must  be  manifested  by  some  overt  act,  but  if  the  overt  act  be  clear,  one  act 
is  as  good  as  fifty.  The  selling  of  a  pound  of  tea  on  four  or  five  occasions, 
may  be  doubtful  evidence  of  an  intention  to  seek  a  living  by  tea-dealing ; 
but  if  a  man  *buy  a  chest  of  tea,  and  opens  a  shop  as  a  tea-dealer,  \*ag 
he  is  a  person  seeking  his  living  by  buying  and  selling,  before  he  has  I- 
found  a  customer  for  a  single  ounce* 
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Tbe  dedaon  in  Adorns  v.  Malkinj  with  reference  to  the  facts  in  that  case, 
is  not  questioned.  It  would,  however,  be  unreasonable  to  expect,  in  an 
opinion  delivered  at  nisi  prius,  that  the  language  used  should  be  adapted  to 
any  possible  state  of  facts  which  may  arise,  how  much  soever  it  may  differ 
from  that  to  which  the  attention  of  the  judge  has  been  drawn.  The  same 
)Qdge  who,  in  Adorns  v.  Malldny  thou^t  that  ttoo  or  three  instances  of  trading 
irotdd  be  insufficient,  held, -in  Mwland  v.  BeU,  Holt,  N.  P.  C.  221,  (a) 
Jiat  a  person  who  buys  and  kills  more  pigs  than  are  required  for  his  own 
roDsumption,  with  a  view  to  re-sale,  is  a  trader ;  and  that  one  instance  of 
buying  and  selling  is  sufficient  The  intention  to  trade,  once  manifested,  Is 
presumed  to  continue ;  Heanny  v.  Hircft,  3  Campb.  233,  transcribed,  1  Rose, 
356.  Nothing  appeared  from  which  it  could  be  inferred  that  the  banknipt 
yns  to  reeewe  Miss  Grieg's  m^ney  in  the  capacity  of  a  borrower,  or  that  he  did 
so  receive  it  He  tookit  into  his  custody^  as  a  scrivener  would  do, — as  her 
agent,  and  subject  to  her  disposal.  After  it  had  been  in  his  hands  some  timey 
he  paid  her  interest ;  from  which  the  jury  inferred  that  the  money  was  suf- 
fered to  remain  on  loan.  But  even  if  the  transaction  had  appeared  to  have 
been  converted  into  a  loan  on  the  very  day  the  money  was  received, — a 
supposition  evidently  at  variance  with  the  met, — ^it  would  still  have  been 
her  money  '*  recewed  into  his  trust  or  custody,"  {b)  so  as  clearly  to  brine  the 
0MQ^  case  within  the  6  G.  4,  *c.  16,  s.  2,  which  enacts  that  all  bankers, 
^  brokers,  and  persons  using  the  trade  or  profession  of  a  scrivener, 
receiving  other  men's  moneys  or  estates  into  their  trust  or  custody,  and  per- 
sons insuring  ships,  shall  be  deemed  traders  liable  to  become  bankrupt 

It  is  true  that  this  was  the  only  instance,  distinctly  proved,  of  a  seeking 
to  gain  a  living  by  this  mode  of  dealing ;  but  the  surrounding  circum- 
stances show  that  the  act  was  done  by  Smaric  in  pursuance  of  a  formed 
intention  so  to  seek  his  living.  It  was  done  animo  repetendi.  The  Sur- 
rounding circumstances  were,  that  Smark  was  in  the  habit  of  negotiating 
loans  and  chargbg  procuration  money;  a  charge  originating  with,  and 
fonneriy  peculiar  to  money-scriveners,  though  now  made  by  attorneys,  where 
the  advance  is  procured  by  them.  No  jury  could  have  hesitated  to  find  that 
Smaik  received  Miss  Grigg's  money  as  part  of  a  system  of  loan  agency,  or 
to  say  that  it  formed  part  of  the  business  for  which  he  held  himself  out,  to 
receive  the  money  of  his  clients  from  the  parties  who  had  borrowed  it,  into 
his  tnist  and  custody,  for  the  purpose  of  paying  it  over  to  the  former,  or  of 
investing  it  on  new  securities,  as  they  should  direct.  Whether  other  clients 
would  have  had  sufficient  confidence  in  Smark  to  authorize  him  to  take 
their  money  into  his  custody,  is  a  matter  irrelevant  to  the  existence  of  an 
intention  on  his  part,  to  deal  generally  as  a  money-scrivener,  at  the  time  he 
received  Miss  Grigg's  money  into  his  ^^  trust  or  custody,"  though  the 
absence  of  such  confidence  may  account  for  that  paucity  of  evidence  with 
which  the  plaintiffs  had  to  contend. 

The  defendants  claim  under  Smaric, — whether  by  conveyance  from  him 

or  by  execution  against  him,  is  immaterial.    Miss  Grigg  is  the  petitioning 

creditor,  and  she  may  be  the  only  creditor  who  can  prove  against  the  estate. 

•-Q^     Smark  received  her  140/.  into  his  trust  and  custody ;   and  so  far 

^     was  he  from  being,  as  was  supposed  *  when  this  rule  was  granted,  (c) 

(a)  And  see  Ga2e  v.  JfaZ/M^A/,  3  Stark.  N.  P.  G.  67. 

(6)  Even  where  the  trader  is  a  bsDker,  it  may  be  said  that  every  payment  made  by  a 
CQRtomer  is,  stric  tly  speakinti;,  a  loan  to  the  banker  by  the  customer.  Bee  Siom  v.  Mttnh, 
<  B.  d&  G.  65 1 ,  ( 1 3  E.  C.  L.  R.  349,)  0  D.  dt  R.  643. 
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Mrithout  tbe  means  of  misappropriation,  that  he  did  actually  miss^pio- 
priate  it,  and  now  seeks,  by  the  agency  of  the  defendants  clamiing  under 
him,  to  apply  that  money  in  sati^ction  of  his  other  engagements,  and  to 
deprive  her  of  it  altogether. 

It  was  not  necessary  to  produce  the  mortgage  deeds  or  the  bills  of  costs. 
The  loans  were  brought  forward  to  prove  a  general  course  of  dealing,  not 
as  evidence  of  particular  transactions.  A  course  of  dealing  vrith  respect  to 
bills  of  exchange,  mav  be  proved  without  producing  any  of  the  bills  upon 
which  that  course  of  dealing  arose.  Roberts  v.  Doxarij  Peake,  N.  P.  C.  83 ; 
Spencer  v.  BUlingj  3  Camp.  310.  So,  where  a  tenancy  is  created  by  a 
written  instrument,  that  instrument  need  not  be  produced  if  the  existence 
of  a  tenancy  between  the  parties,  and  not  the  terms  of  the  demise,  is  the 
point  to  be  established ;  Bex  v.  Holy  Trinity^  Bull,  7  B.  &  C.  611,  (14  £. 
C.  L.  R.  101,)  1  M.  &  R.  444 ;  Rex  v.  Merthyr  I^dml,  1  B.  &  Adol.  29 ; 
Rex  V.  Hunt,  3  B.  &  Aid.  566,  (6  E.  C.  L.  R.  377.)  (a) 

BompaSj  Serjt.,  in  support  of  the  rule.  -If  it  had  been  the'  intention  of 
the  learned  judge  who  directed  this  issue,  to  confine  the  inquiry  to  the 
question  whether  the  defendants  had  notice  of  the  bankruptcy  at  the  time 
of  the  seizure,  he  would  have  limited  the  issue  accordingly.  As  the  record 
.3  framed,  the  title  of  the  plaintifls,  as  assigneesj  is  cleany  in  issue.  Then, 
this  is  a  case  to  which  the  90th  section  of  die  6  G.  4,  c.  16,  does  not  apply. 
It  has  been  already  observed  by  the  court,  (i)  that  the  language  of  this 
section  is  inapplicable  to  a  feigned  issue.  It  cannot  be  said  that  notice  is 
to  be  given  before  the  issue  is  drawn  and  when  no  action  is  pending. 

*^The  plaintifis  came  prepared  with  proof  in  support  of  the  bank-     ■-«£« 
ruptcy.     It  is,  therefore,  not  a  case  of  surprise.    (He  was  then     *- 
stopped  by  the  court.) 

TiNDAL,  C.  J.  The  onlv  question  upon  which  I  have  felt  any  doubt  is, 
whether  the  present  case  falls  within  the  90th  section  of  the  6  G.  4,  c.  16, 
so  as  to  require  notice  to  be  given  by  the  defendants  of  their  intention  to 
dispute  the  requisites  of  the  bankruptcy.  Upon  looking  at  the  terms  of  the 
90th  section,  and  considering  the  object  for  which  a  feigned  issue  is  framed, 
it  appears  to  me  that  this  is  not  such  an  action  as  is  contemplated  by  that 
section.  The  actions  by  assignees  there  spoken  of,  are  clearly  actions 
brought  to  enforce  contracts  made,  with  themselves  as  assignees  or  with  the 
bankrupt,  or  to  recover  compensation  for  injuries  done  to  his  real  or  per- 
sonal estate.  By  actions  against  assignees,  are  meant  actions  brought  in 
respect  of  some  contract  actually  made  by  them,  or  of  some  contract  made 
by  the  bankrupt,  which  they  have  adopted,  or  of  some  wrong  committed 
by  thd^m,  under  the  Supposed  authority  of  the  fiat.  But  this  feigned  issue 
was  directed  merely  to  inform  the  conscience  of  the  court.  Nothing  can 
be  more  ^neral  than  the  terms  in  which  it  is  framed.  The  allegation 
traversed  is,  ^'  that  at  the  time  of  the  said  seizing  and  levymg  of  and  upon 
the  said  cattle,  goods,  and  chattels,  (t.  e.  under  the  writ  oi fieri  f ados  against 
Smark,)  the  plaintiffs  were  entitled  to  the  same,  as  against,  and  free  from, 
this  execution ;  and  that  the  said  cattle,  &c.,  were  not  subject  or  liable  to 
be  so  sdized,  or  levied  upon,  under  the  said  writ,  as  against  the  plaintiffs." 
It  is  impossible  to  read  the  issue  without  perceiving  that  the  court  required 
^o  be  informed  whether  the  plaintiffs  were  entitied  to  the  property  seized,  or 
whether  the  defendants  had  a  right  to  take  it  in  satisfaction  of  their  debt. 
The  issue  does,  •primdyooe,  involve  the  whole  of  the  plaintiffs'  r^^o 
tide;  and  it  does  not  appear  to  me  to  give  rise  to  the  diflSculty  ^ 
{a)  And  see  DeaconS  Bankrupt  Law,  2S.  (6)  Sopri,  46w 
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which  the  90th  section  was  intended  to  meet.  When  the  parties  are  before 
the  court  or  a  judge,  the  feigned  issue  may  be  moulded  in  any  shape  by 
which  the  question  between  them — neither  more  nor  less — may  be  raised.  If, 
when  the  sheriff  applied  under  the  interpleader  act,  it  had  been  understood 
that  nothing  was  m  dispute  but  the  question,  whether,  at  the  time  of  the 
seizure,  the  defendants  had  notice  of  the  granting  of  the  fiat  against  Smark, 
it  would  have  been  easy  to  cDnfine  the  issue  to  tnat  particular  point.  I  am 
therefore  of  opinion  that  the  case  does  not  come  within  the  words  or  within 
the  intent  of  the  90th  section.  It  is  just  as  if  a  wager  were  to  be  laid 
between  third  parties.  Nor  are  the  terms  of  that  section  capable  of  being 
applied  to  the  case  of  a  feigned  issue.  The  notice,  if  from  the  defendants, 
is  to  be  given  '*  at  or  before  pleading."  But  in  this  proceeding,  it  is  well 
known,  3iat  no  formal  delivery  of  a  plea  takes  place. 

The  point  most  strenuously  contested  at  the  trial  appears  to  have  been, 
whether  Sm^k  was  a  trader  within  the  bankrupt  laws.  This  will  depend 
upon  the  second  section  of  the  6  G.  4,  c.  16,  (a)  by  which  '^  persons  using 
the  trade  or  profession  of  a  scrivener,  receiving  other  men's  moneys  or 
estates  into  their  trust  or  custody,"  (6)  are  classed  as  traders  liable  to  become 
bankrupts.  In  order  to  make  out  that  Smark  was  a  trader,  it  was  necessary 
to  show  that  he  fulfilled  the  w4iole  of  the  statutory  description  applicable  to 
traders  of  this  class,  and  not  merely  that  he  was  a  scrivener  negotiating 
loans  and  procuring  money.  It  is  not  contended  that  Smark  actually 
^531    '^^^^^  ^^  clients'  money  on  more  than  two  occasions.     *In  the 

J  case  of  Miss  Grigg,  if  it  had  appeared  that  the  140/.  which  Smark 
called  in  by  her  direction,  had  remained  in  his  hands  for  the  purpose  of 
being  reinvested  on  her  account  when  he  should  meet  with  a  convenient 
opportunity  for  placing  it  out  for  her,  the  case  would  have  been  very  dif- 
ferent, and  Smark  mi^t  have  been  considered  as  acting,  on  that  occasion, 
as  such  a  sciivener  as  the  statute  describes.  But  the  evidence  showed  that 
Smark  retained  the  140/.  for  Mmselff  paying  interest  as  upon  a  loan  to  him. 
He  therefore  held  the  money,  not  as  a  depositary,  but  as  a  borrower.  In 
the  case  of  Miss  Torrens  the  mortgage  money  was  placed  in  Smark's  hands 
to  be  handed  over  immediately  to  the  mortgagor.  Smark  had  no  such 
castody  or  trust  of  the  money  as  woidd  bring  him  within  the  statute.  The 
law  by  which  such  cases  as  the  present  are  governed  is  lucidly,  and,  I 
think,  admirably  laid  down  in  the  judgment  of  Gibes,  C.  J.,  in  Adams  v. 
Hdldn^  3  Campb.  534.  It  seems  to  me  that  the  plaintiffs  have  not  made 
OQt  either  of  the  propositions  upon  which  they  rely  in  support  of  the  verdict ; 
and  the  rule  for  entering  a  nonsuit  must  be  made  absolute. 

CoLTMAX,  J.  I  am  of  opinion  that  the  language  of  the  nineteenth  section 
of  the  6  G.  4,  c.  16,  is  not  applicable  to  the  case  of  a  feigned  issue,  in  which 
tbere  is  no  plea,  in  fact,  by  the  defendant. 

In  order  to  know  what  the  question  was,  which  the  judge  by  whom  the 
issue  was  directed  meant  to  be  tried,  we  must  look  at  the  terms  in  which 
tkat  issue  is  framed. 

With  regard  to  the  second  and  principal  point  in  the  case,  it  is  left  to  the 

court  to  decide,  whether  the  evidence  of  trading  was  sufficient.     I  think  it 

t^i    was  not.     *The  cases  distinguish  between  a  money-scrivener  and  a 

^    scrivener  within  the  bankrupt  acts.    It  appeared  that  Smark  on  some 

^^ccaaions  negotiated  loans,  prepared  the  securities,  and  received  procuration 

(«)  Sapri,  49. 

(&)  The  lermt  of  this  clause  are  taken  from  the  21  Jac  c.  19, 8.  3,  where  they  occivr 
»r  the  flnt  time. 

D 
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money  from  the  borrower.  Miss  Grigg's  was  the  only  case  in  which  the 
money  came  into  his  hands ;  and,  there,  ne  received  the  14D/.,  as  her  attor- 
ney, and  was  allowed  to  retain  it  as  a  borrower. 

EssKiNE,  J.  It  is  objected  on  the  part  of  the  plaintiffs ;  first,  that,  in 
directing  this  issue,  it  was  not  the  object  of  the  learned  judge  to  raise  the 
question  of  the  bankruptcy  of  Smark ;  secondly,  that  the  defendants  ought 
to  have  eiven  notice  to  dispute,  under  the  ninetieth  section  of  the  6  G.  4, 
c.  16 ;  thirdly,  that  a  trading  as  a  scrivener,  within  the  second  section  of 
that  statute,  was  proved  at  the  trial. 

Upon  the  first  point,  it  seems  to  me  that  the  very  generality  of  the  terms 
in  which  the  issue  is  filmed,  shows  that  it  was  intended  by  the  judge  wbo 
directed  the  issue,  that  every  matter  necessary  to  constitute  the  title  of  the 

Elaintifls  should  be  put  in  issue,  (a)  Had  it  been  otherwise,  the  issue  would 
ave  been  narrowed,  by  confining  it  to  the  question  of  notice.  It  has  been 
argued  that  the  apparent  intention  was,  merely  to  leave  it  open  to  the  defend- 
ants to  select  any  of  the  requisites  of  the  bankruptcy  for  attack,  which  they 
thouj^t  it  worth  while  to  assail  at  the  risk  of  costs.  But  I  agree  with  the 
rest  of  the  court  in  thinking  that  cases  of  fei^ed  issues  are  not  ii^ithin  the 
ninetieth  section.  That  section  speaks  of  actions  by  and  a^;ainst  assignees ; 
by  the  former  of  which  I  understand  to  be  meant,  actions  brought  by 
plaintiffs  suing  for  something  due  to  them  as  assignees,  or  for  some  wrong 
done,  in  respect  of  *  which  they  are  entided  to  recover  damages  for  ^^^ 
the  benefit  of  the  estate.  Here,  the  very  object  for  which  the  issue  ^  " 
was  directed  was,  to  ascertain  whether  the  plaintifis  were  entitled  to  the 
property  as  assignees  of  Smark.  I  am,  therefore,  of  opinion,  that  this  is  not 
a  case  within  the  ninetieth  section,  and  that  no  notice  to  dispute  the  trading 
was  necessary. 

The  proof  of  the  trading  appears  to  me  to  have  wholly  failed.  That  the 
transactions  in  which  Smark  was  engaged,  do  not  make  him.  a  scrivener 
within  the  second  section,  appears  trom  the  cases  of  Adams  v.  MaUdn^ 
3  Campb.  535 ;  Bathy  ex  parte^  Montagu,  82 ;  Warrerij  exparte^  2  Scho.  & 
Lefr.  414. 

To  bring  a  man  within  the  operation  of  the  bankrupt  law  as  a  scrivener, 
it  is  not  sufficient  that  he  has  negotiated  loans,  charging  procuration  money : 
it  must  be  shown  that  he  is  a  person  who  receives  other  men's  moneys  into 
his  custody  or  trust.  Here,  the  only  occasion  on  which  Smark  was  intrusted 
with  the  money  of  a  client,  was  that  of  Miss  Grigg.  But  in  that  case  the 
money  was  kept  by  Smark  for  his  own  purposes,  and  not  with  a  view  to 
laying  it  out  again  for  his  client  The  verdict  ought  to  have  been  for  the 
plaintiffs. 

Maule,  J.  I  am  of  the  same  opinion.  It  is  contended  diat  as  no  notice 
had  been  given,  the  defendants  were  precluded  fi*om  disputing  the  bank- 
ruptcy by  the  6  G.  4,  c.  16,  s.  90.  Actions  only  are  there  spoken  of;  and 
thou^,  for  some  purposes,  a  feigned  issue  is  an  action,  it  is  not  so  within 
the  meaning  of  that  section.  The  notice  to  be  given  by  the  defendant  before 
plea  pleaded,  can  apply  only  to  cases  where  the  plea  is  the  act  of  the  defend- 
ant alone,  and  there  is  an  interval  between  the  declaration  and  the  plea. 
In  a  feigned  issue  the  ^defendant  does  not,  as  has  been  ingeniously  r^^^ 
suggested,  adopt  the  act  of  the  plaintiff  and  waive  his  ri^t  to  plead ;  ■• 
each  parhr  has  as  much  to  do  with  every  part  of  the  issue  as  the  other. 
Feigned  issues  are,  therefore,  not  within  the  purview  of  the  ninetieth  section. 
The  interpleader  act  speaks  of  issues  and  actions  as  different  things.    What 

(a)  Vide  Sandyi  ▼.  Sandyi,  1  \.  &  E.  New  Series,  316,  d.  (41  £.  C.  L.  R.  A57.) 


56]  Lorrr  v.  Melville.  T.  T.  1811.  89 

the  court  intended  should  be  tried  here,  was  whether  all  the  requisites  of  a 
baokruptcj  could  be  made  out. 

The  pomt  being  open  to  the  defendants  at  the  trial,  the  question  is,  whe- 
ther the  evidence  given  proved  a  trading  as  a  scrivener.  The  nature  of  the 
business  of  a  money-scrivener  is  somewhat  obscure,  but  thus  much  appears 
to  be  clear — ^tfaat  it  was  an  essential  part  of  the  profession  of  a  scrivener  to 
negotiate  loans  between  borrowers  and  lenders.  This,  however,  may  be 
done  by  an  agent  never  intrusted  with  the  custody  of  the  money,  (a) 

Some  evidence  was  ^ven  at  the  trial,  that  Smark  had  been  employed  as 
a  scrivener  in  negotiatmg  loans.  But  it  was  not  shown  that  money  had 
been  placed  in  his  custody  for  the  purpose  of  being  advanced  on  loan  when 
opportunity  should  offer.  In  the  only  case  in  which  he  actually  received 
the  money  of  his  client,  he  was  a  mere  borrower.  Ride  absolute.  (6) 

(a)  And  see  Wibon^  ex  parte,  1  Atk.  817;  Hankey  v.  Jomet,  Cowp.  745;  WUUtt  ▼.  Chafn- 
ben,  ib.  S14;  Hammm  v.  ifomfON,  I  Esq.  N.  P.  C.  566 ;  Hutchinmm  r.  Gaeeoim,  I  Holt, 
N.  P.  G.  507  ;  Hmrd  y,  Brydgei^  ib.  654 ;  Gtm,  ex  parte,  in  re  Bamuey,  2  Mont  Deac  6l  De 
Gez,99. 

(6)  See  the  next  case. 
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Wbere  the  clalina&ts  of  goods  taken  in  execution  fiiil  apon  an  issue  directed  to  try  the 
TaJidity  of  the  claim,  under  the  interpleader  act,  the  course  is,  to  require  them  to  pay 
the  costs  of  the  application  and  of  the  subsequent  proceedings. 

So,  vhen  the  claimants  set  up  a  claim  as  assignees  of  a  bankrupt,  and  they  fail  upon 
the  insufficiency  of  proof  of  the  bankruptcy. 

As  soon  as  judgment  had  been  pronounced  in  the  preceding  case,  BompaSj 
Seijt,  on  behalf  of  the  above-named  plaintiffs,  tne  execution  creditors, 
moved  for  and  obtained  a  rule  calling  upon  Ix>tt  and  Pidgeon,  the  claimants 
of  die  goods  taken  under  the  ^fieri  facias  against  Smark,  to  show  cause  why 
the  money  paid  into  court  under  the  inter^eadin?  order,  should  not  be  paid 
out  to  the  above-named  plaintifis,  and  why  the  claimants  should  not  pay  to 
them  their  costs  of,  and  occasioned  by  the  application  under  the  interpleader 
act,  and  of,  and  occasioned  by,  the  issue,  and  of  the  motion  to  set  aside  the 
verdict,  and  of  the  present  motion. 

Manningj  Serjt.,  now  showed  cause.  By  the  interpleader  act,  1  &  2  W. 
4,  c.  58,  s.  6,  the  costs  of  the  proceedings  under  that  section,  for  the  relief 
of  sheriffs,  are  to  be  in^the  discretion  of  the  court.  Here,  the  claimants  were 
persons  appointed  assignees  under  a  fiat  regularly  issued,  and  upon  which 
an  adjudication  of  bankruptcy  had  been  maue  bv  persons  authorized  under 
the  great  seal.  The  claimants,  therefore,  could  not  avoid  taking  upon 
themselves  the  oSce  of  assignees ;  thev  would  have  been  punishable  for 
refusing  to  do  so.  It  cannot  oe  disputed  that  if  the  claimants  toere  assignees 
of  Smark,  the  claim  is  one  which  they  might  properly  make,  and  that  they 
would  have  been  guilty  of  a  breach  of  duty  towards  the  creditor^,  whose 
mterests  diey  were  appointed  to  protect,  if  they  had  omitted  to  urge  it. 
This  is  not  a  case  where  the  assignees  have  a  discretion  to  exercise  as  to 
particular  gcods,  wllch  may  or  may  not  have  been  the  property  of  the  bank- 
*581  ^P^3  ^^  where  they  *must  take  the  consequence  of  not  exercising 
^  a  soiud  discretion.  Here  the  only  question  was,  whether  the 
claimants  were  assignees  or  not ;  a  question  which  they  could  not  decline 
tiybg.  In  the  ordinary  case,  when  the  question  arises  as  to  the  property 
in  particular  goods,  the  asagnees,  if  they  fail,  may  fall  back  upon  the  bank- 
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rupt's  estate  for  reimbursement  and  indemnity.  Here,  they  have  no  such 
fund  to  resort  to,  since,  if  Smark  was  not  a  trader,  he  is  entitled  to  hare  all 
his  property  restored  to  him,  and  the  claimants  will  hare  no  remedy  for  their 
costs  either  against  Smark  or  against  the  creditors  for  whose  benefit  this 
claim  was  made.  Besides  this,  the  question  as  to  the  trading  was  one  of 
great  nicety,  which  anjr  person,  even  not  circumstanced  so  peculiarly  as 
uese  claimants  were,  might  veiy  iairly  raise. 

Andrews  J  Serjt.,  appeared  on  behalf  of  the  sheriff. 

BampaSy  Sent.,  appeared  in  support  of  the  rule. 

TiNDAL,  C.  J.  In  cases  of  interpleader  the  Court  of  Chancery  always 
requires  the  unsuccessful  party  to  pay  the  costs,  {a)  The  same  course  has 
been  adopted,  in  practice,  by  the  courts  of  common  law,  acting  under  the 
late  statutes.  I  see  no  reason  for  pursuing  a  different  course  when  the 
claimants  happen  to  be  assignees  of  a  bankrupt. 

The  sheriff  will,  of  course,  have  the  costs  incident  to  the  execution  of 
the  writ,  and  his  poundage. 

The  other  judges  concurred.  Rule  absolute. 

(a)  And  see  Warren,  ex  parte,  3  8cho.  &Lefr.  414. 


•SMITH  and  Another  v.  DOBSON,  Knt.,  and  Others.        [•Q9 

1 1  an  action  for  improperly  navigating  a  steamboat,  whereby  the  plaintiffs'  barge  was 
sunk,  it  appeared  that  a  large  steam-vessel  preceded  the  defendants'  steamboat,  and 
partly  occasioned  the  swell  which  caused  the  injury,  and  also  that  the  plaintiffs'  barge 
was  improperly  trimmed  and  insufficiently  manned.  The  jury  found  a  verdict  for  a 
fourth  part  of  the  damage  actually  sustained,  alleging  as  a  ground  for  so  doing,  that 
blame  was  not  attributable  to  the  defendants  alone,  the  barge  not  being  properly 
trimmed.  Held,  that  although  this  allegation  might  have  been  a  reason  for  directing 
the  jury  to  reconsider  their  verdict,  it  furnished  no  ground  for  granting  a  new  trial. 

Case.  The  declaration  stated,  that  the  plaintiffs,  before  and  at  the  time 
of  the  committing,  &c.,  were  lawfully  possessed  of  a  certain  barge  of  great 
value,  to  wit,  &c.,  then  lawfully  being  in  the  river  Thames,  and  the 
defendants  were  also  then  possessed  of  a  certain  steamboat  in  the  saiu 
river,  and  then  by  their  servants,  had  the  care,  direction,  and  management 
of  the  same ;  vet  the  defendants,  not  regarding  their  duty  in  that  behalf, 
whilst  the  said  barge  and  steamboat  respectively  so  were  m  the  said  river, 
to  wit,  on,  &c.,  took  so  little  and  such  bad  care  of  their  steamboat,  and,  by 
their  said  servants,  governed  and  navigated  the  same  in  so  unskilful  and 
improper  a  manner,  and  then  wrongfully  and  improperiy  navigated  and 
propelled  the  steamboat,  and  caused  and  suffered  the  same  to  he  navigated 
and  propelled,  in  the  said  river  so  near  to  the  said  barge,  and  at  such  a 
rapid  and  dangerous  rate,  that  by  reason  and  means  of  the  premises  an 
unusual  and  dangerous  swell  and  disturbance  of  the  water  of  the  said  river, 
near  to,  and  about  the  plaintiffs'  said  barge  was  then  caused  and  produced  ; 
and  by  reason  of  the  premises,  divers  large  quantities  of  the  water  of  the 
said  river  were  then  thrown,  and  then  flowed  into  and  upon  the  said  barge, 
and  the  same  was  thereby  overwhelmed  and  filled  with  water,  and  was 
thereby  sunk  in  the  said  river,  and  by  reason  thereof  the  said  barge  was 
then  greatly  broken,  strained,  damaged,  and  injured,  and  divers  large 
^quantities  of  coal  of  the  plaintiffs'  therein  being,  to  wit,  &c.,  of  r»^ 
fhe  value,  &c.,  were  destroyed  and  wholly  lost  to  the  plaintiffs ;  and  '> 
also,  by  means  of  the  premises,  not  only  the  said  barge  became  and  was 
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greatly  damajged  and  injured,  but  the  plaintiffs  then  incurred  great  expenses; 
to  wit,  &c.,  in  and  about  raising  the  said  barge  from  and  out  of  the  said 
river,  and  clearing  the  same  from  the  water  and  soil,  and  repairing  the  said 
iamage  so  done  to  the  same,  &c. 

Plea :  not  guilty. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  at  Guildhall  after  Easter 
term  last,  the  plaintiffs  gave  in  evidence,  that  while  the  barge  was  crossing 
the  river,  the  defendants'  steamboat,  the  Water  Lily,  passing  rapidly  up  the 
river,  created  a  swell  which  filled  and  sunk  the  barge,  occasioning  a  total 
loss  of  fifty  tons  of  coals,  of  the  value  of  801.  On  Uie  part  of  the  defendants 
it  was  shown  that  a  larger  steam-vessel,  the  Ramona,  preceded  the  Water 
lily  by  about  200  yards ;  that  the  Ramona  was  of  the  burden  of  250  tons, 
with  engines  of  100  horse  power,  and  drew  10  feet  water,  whilst  the  Water 
Lily  was  only  100  tons,  with  engines  of  40  horse  power,  and  drew  3  feet 
4  inches ;  that  the  plaintiffs'  barge  was  insufficiently  manned,  having  on 
boanl  only  one  man  and  a  boy,  the  former  of  whom  was  in  liquor ;  and 
that  the  barge  was  overloaded,  and  also  badly  trimmed,  being  seven  inches 
deeper  in  the  water  on  the  one  side  than  on  the  other. 

The  Lord  Chief  Justice  told  the  jury,  that  the  plaintiffs  were  not  entitled 
to  recover  if,  in  their  judgment,  the  misconduct  of  the  plaintiffs'  servants  or 
the  insufficient  manning  of  the  barge  coniributed  to  the  loss,  or  if  the  injury 
was  occasioned  wholly  by  the  Ramona.  The  jury  returned  a  verdict  for 
the  plaintiffs,  the  foreman  saying,  ^^  We  give  only  20/.  damages  against  the 
def^ants,  inasmuch  as  we  think  the- blame  is  not  attributable  to  them 
^611  ^^^^»  ^^^  because  the  barge  was  not  ^properly  trimmed."  The 
-'  Lord  Chief  Justice  gave  the  defendants  leave  to  move  to  enter  a 
verdict  for  them. 

She^j  Serjt,  now  moved  accordingly  for  leave  to  enter  a  verdict  for  the 
defendants,  or  a  new  trial.  The  finding  of  the  jurv,  qualified  by  the  state- 
ment by  which  it  was  accompanied,  entitled  the  defendants  to  a  verdict  in 
their  favour.  If  the  injury  was  occasioned  partly  by  the  misconduct  of  the 
plaintiffs  or  their  servants,  they  are  not  entitled  to  recover ;  Marriott  v. 
SUmky,  (a)  But  supposing  the  court  receive  the  verdict  without  the  quali- 
fication, there  was,  in  fiict,  no  evidence  which  would  support  a  verdict  for 
the  plaintiffs. 

TiNDAL,  C.  J.  I  see  no  ground  whatever  for  entering  a  verdict  for  the 
defendants.  The  juiy  meant  to  say  that  the  loss  was  partly  owing  to  one 
steamboat  and  partly  to  the  other.  Neither  is  there  any  ^uund  for  send- 
ing the  case  to  a  new  trial.  The  jury  took  into  their  consideration  the  cir- 
cumstance that  the  barge  was  not  well  trimmed.  It  might,  however,  have 
crossed  the  river  in  safety  but  for  the  swell  raised  by  the  Water  Lily. 

CoLTMAN,  J.  An  incidental  observation  made  by  one  of  the  jury  in 
delivering  the  verdict,  cannot  be  looked  at  as  part  of  the  verdict,  although 
it  may  well  induce  the  judge  to  request  the  jury  to  reconsider  the  case. 
The  foreman  is  to  give  m  the  verdict,  but  he  has  no  power  to  quaKfy  that 
verdict  by  any  observation  he  maj^  think  fit  to  add. 

EasKiHE,  J.    I  also  am  of  opinion  that  there  is  no  ground  for  entering  a 

verdict  for  the  defendants,  and  that  the  verdict  found  for  the  plaintiffs  was 

•fioi     "S*^**     '^^^  *J"'7  might  well  conclude  from  the  evidence  that  the 

J     defendants  had  either  caused  or  contributed  to  the  accident.    Thou^ 

the  swell  occasioned  by  the  Water  Lily  might  not  have  sunk  the  barge  if 

(a)  Aoi^  Tol.  i.  p.  666,  ^53 ;  and  see  Lynch  v.  Nwndv^  1  A.  &  E.  New  Ser.  29,  (41 E 
C.I..R.4n.} 
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the  water  had  not  been  preyiooslv  agitated  by  the  Ramona,  still,  if  the  joij 
thought  that  the  accident  would  not  have  occurred  but  for  the  improper 
conduct  of  the  defendants'  servants,  the  defendants  were  in  strictness  liable 
for  the  whole  damage.  The  juiy  appear  to  have  thought  it  not  fair  to  hold 
the  defendants  liable  for  the  whole  damage  when  they  were  not  alone  in 
fiiult.  Though  the  jury,  in  taking  this  view  of  the  case,  (a)  may  have  been 
justified  in  reducing  uie  damages,  it  can  form  no  ground  of  complaint  on 
the  part  of  the  defendants. 

Maule,  J.  I  also  am  of  opinion  that  there  is  no  pretence  for  disturbing 
this  verdict  on  the  modon  of  the  defendants.  It  has  been  suggested  that 
the  finding  amounted  to  a  verdict  for  the  defendants,  the  jury  havmg  irregu- 
larly assigned  a  reason  for  giving  the  plaintifis  smaller  damages  than  they 
were,  pemaps,  entitled  to  recover.  Scarcely  any  verdict  would  stand  if  it 
could  be  set  aside  because  the  jury  had  reasoned  inconclusively.  The  trial 
by  jury  is  not  founded  upon  an  absurd  supposition  that  all  twelve  will  rea- 
son infallibly  from  the  premises  to  the  conclusion.  Rule  refused. 

(a)  No  action  would  lie  against  the  owners  of  the  Ramona,  if  it  appeared  that,  not- 
withstanding any  wrongfal  act  on  their  part,  no  injary  would  have  resahed  to  the  plain- 
tiffs but  for  the  ntbtequent  wrongfal  act  of  the  defendants.  The  view  of  the  case  thus 
taken  by  the  jury  would,  therefore,  exclude  the  plaintiffs  from  recovering  an  adequate 
indemnity  for  the  wrong  and  injury  which  they  had  sustained. 

The  leave  to  move  to  enter  a  vendict  for  the  defendants  appears  to  have  been  founded, 
less  upon  any  question  of  liability  as  between  the  Ramona  and  the  Water  Lily,  than 
upon  the  question  of  liability  as  between  the  latter  and  the  damaged  barge,  improperly 
stowed,  and  insufficiently  navigated  by  a  drunken  man  and  a  boy.  As  to  the  admissi- 
bility of  the  defence  under  the  plea  of  not  guilty,,  see  vol.  L  670,  n.  (29  E.  C.  L.  R.) 
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Case  lies  for  false  representations  as  to  the  affairs  of  an  insurance  company,  whereby 
the  plaintiff  was  inauced  to  effect  an  insurance  with  the  company,  although  no  actual 
pecuniary  damage  has  been  sustained,  beyond  the  payment  of  premiums. 

In  an  action  for  misrepresentation  as  to  the  proceedings  of  an  insurance  company,  the 
declaration  set  forth  several  rules  and  regulations  of  the  company,  and  alleged  that 
the  defendant  fraudulently  represented  that  these  rules  and  regulations  had  beea 
complied  with,  knowing  the  fact  to  be  otherwise.  A  plea,  stating  that  these  rules  an4 
regulations  had  been  m  fully  complied  with  as  was  necessary  for  the  maintenance  of 
the  company,  and  of  such  insurances  as  had  been,  dr  might  be,  effected,  was  held  bad. 

Case.  The  declaration  stated,  that  before  the  committing,  &c.,  to  wit, 
on  the  1st  of  July,  1808,  a  certain  publication  had  been  printed  and  pub- 
lished, purporting  to  be  a  copy  of  a  certain  deed  bearing  date  the  day  and 
year  afores  d,  and  purporting  to  contain,  among  other  things,  a  recital, 
from  the  deed,  that  the  public  having  derived  great  benefit  from  the  estab- 
lishment of  a  society  known  by  the  name  or  style  of  the  Norwich  Union 
Society,  formed  for  the  purpose  of  insurance  ot  houses,  buildings,  goods, 
merchandises,  and  effects  from  loss  or  damage  by  fire,  and  that  it  appeared 
from  mature  consideration,  that  many  advantages  and  great  benefits  might 
arise,  and  be  secured  to  great  numbers  of  persons  in  particular  situations 
of  life  and  circumstances  of  fortune  from  the  establishment  of  a  society  to 
be  composed  of  such  persons  as  should  be  qualified  and  willing  to  become 
mutual  contributors  for  equitable  insurance  on  lives  and  survivorships,  upon 
premiums  proportionate  to  the  chance  of  death  attending  the  age  of  the  life 
to  be  insured,  and  to  the  time  for  which  such  insurance  was  to  be  continued ; 
and  for  ^rranting  and  selling  annuities  for  life  or  lives  for  a  gross  sum  in 
hand  paid,  and  that  it  was  then  further  stated  by  the  said  indenture,  that 
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the  parties  whose  names  and  seals  were  thereunto  subscribed  and  affixed^ 
being  willine  to  procure,  every  of  them  to  themselves  respectively,  or  to 
their  severaf  and  respective  executors,  &c.,  and  to  Insure  to  others  who 
*641     ^^^^  umte  themselves  *with  them,  the  advantages  and  benefits 

-I  that  might  arise  from  establishing  themselves  into  a  society  for  effect- 
ing equitable  insurances  on  lives  and  survivorships,  and  for  granting  annui- 
ties,  did  thereby  covenant,  every  of  them  for  themselves  respectively,  with 
all  and  every  the  others  of  them,  to  become,  by  mutual  contributions,  insurers 
on  lives  and  survivorships,  and  grantors  of  annuities,  and  to  become  mem- 
bers of,  and  to  enter  and  erect  themselves  into,  a  society  hj  the  name  of  the 
Norwich  Union  Society,  for  insurances  on  lives  and  survivorships,  and  for 
granting  annuities,  upon  such  terms,  premiunn,  and  conditions,  and  under 
such  constitutions,  laws,  rules,  and  regulations  as  should  be  thereafter  in  the 
said  indenture  expressed,  declared,  or  provided  for,  and  for  such  time  and 
term  to  continue  members  thereof  as  should  be  signified  in  the  policies  of 
insurance  to  be  made  out  and  delivered  to  every  of  them  respectively ;  and 
that  for  the  better  establishing  their  said  society,  and  governing  and  regu- 
lating the  same  and  the  proceedings  thereof,  and  the  more  eUectually  to 
make  provision  for  producing  and  securing  to  them  the  several  beneficial 
ends  and  purposes  thereby  intendeil,  the  subscribers  to  the  said  indenture 
severally  covenanted,  every  of  them,  for*  themselves  respectively,  with  all 
and  every  the  others  of  them,  to  observe,  perform,  abioe  by,  conform  to, 
fulfil,  and  keep  all  and  singular  the  articles,  clauses,  provisoes,  powers,  con- 
ditions, laws,  constitutions,  ordinances,  regulations,  and  agreements  there- 
inafter contained,  and  amongst  others,  the  fdlowing :  that  is  to  say — ^Thirdlv : 
That,  for  the  more  orderly  and  eflectual  management  of  the  affairs  of  the 
said  society,  there  shall,  cluring  its  continuance,  be  twenty-four  members  of 
the  society  who  shall  be  directors  thereof,  and  shall  so  continue  during 
the  subsistence  of  their  respective  policies,  or  until  the^  shall  die,  resign, 
*fL^l     ^^  ^^  removed ;  and  that  the  trustees  of  the  society,  to  ^be  chosen 

-I  as  thereinafter  mentioned,  shall  have  power,  from  time  to  time,  to 
choose  additional  directors,  as  and  when  such  trustees  shall  see  occasion, 
and  shall  also  choose  new  directors  to  supplv  such  vacancies  in  their 
number  as  shall,  firom  time  to  time,  occur  by  death,  resignation,  or  otherwise. 
Fifthly :  That  any  twelve  or  more  of  the  said  directors  (except  in  case  of 
any  contagious  sickness,  which  is  hereinafter  oarticalarly  provided  for)  being 
assembled  together  in  consequence  of  an  advertisement  to  be  inserted  in 
both  the  Norwich  newspapers,  for  two  successive  weeks,  in  the  place  appro- 
priated to,  and  generally  used  for,  that  purpose,  shall  be  called  a  court  of 
dir<>ctors  of  the  said  society,  which  court  shall  meet  some  time  in  the  month 
of  December  in  every  year,  and  oftener,  if  it  shall  be  found  necessary,  to 
receive  and  examine  the  statements  of  die  aflfdrs  and  transactions  of  the 
society,  which  shall  be  then  laid  before  them  by  the  secretary  of  the  socie^; 
that  such  court  of  directors,  by  and  with  the  assistance  and  advice  of  me 
secretary  for  the  time  being,  shall  order  and  direct  all  the  afllaira  of  the  said 
society,  according  to  the  rules,  ordinances,  and  regulations  therein  particu- 
larly mentioned  or,  according  to  such  by-laws,  regulations,  or  ordinances  as 
shall,  at  any  time  or  times  hereafter,  be  made  by  a  general  meeting  or  gene- 
ral meetings  of  the  society.  Sixthlv :  That  for  fiicilitating  and  despatching 
the  business  of  the  society,  six  of  the  directors  shall  constitute  a  committee 
of  directors ;  but  that  no  director  shall  be  a  member  of  such  committee  unless 
he  shall  be  insured,  by  and  with  the  society,  in  the  sum  of  100/.  or  %xp* 
wards,  upon  or  for  the  whole  duration  of  life ;  and  that  the  committee  siball 
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meet  weekly  at  the  house  or  office  of  the  society,  on  any  day  that  they  may 
find  most  conrenient,  and  shall  attend  such  weekly  meetings  without  any 
summons  or  notice ;  that  the  conunittee,  at  any  such  weekly  meeting,  con- 
sisting of  not  less  than  three  members,  diall  ^hare  power  to  receive     r«gg 
the  applications  of  all  persons  desirous  of  becoming  members  of,  and     *- 
effecting  insurances  with,  the  society,  or  of  purchasing  annuities  of  them, 
and  also  to  propose  and  settle  the  rates  of  premium  to  he  demanded  for  the 
insurance  of  lives  and  survivorships,  and  to  make  such  alterations  in  the 
same  as  shall  be  thought  necessaiy ;  and  also  to  determine  the  requisites  and 
qualifications  necessaiy  to  be  found  in  those  whose  lives  shall  be  proposed 
to  be  insured  by  and  with  the  society,  or  who  shall  propose  to  purchase 
annuities  of  the  society,  and  to  direct  the  form  and  method  to  be  observed 
in  making  the  proper  and  necessary  advance  in  the  premiums  of  insurance 
which  ought,  for  me  security  of  the  society,  to  be  taken  when  the  occupa- 
tion or  other  circumstances  attending  the  person  whose  life  is  to  be  insured, 
shall  appear  more  hazardous  than  common,  and,  as  such  committee  shall  see 
cause,  to  admit  or  reject  the  same ;  and  that  the  said  committee  shall  have 
power  to  sign,  execute,  and  issue  any  policy  of  insurance  or  grant  of  annuity, 
to  order  investments  of  the  funds  of  the  society  in  the  names  of  the  trustees, 
or  any  four  of  them,  and  to  manage  and  transact  all  other  usual  and  cus- 
tomary business  of  the  society ;  that  the  said  committee  may,  from  time  to 
time,  elect,  nominate,  and  appoint  such  treasurers,  solicitors,  and  agents,  to 
transact  the  business  of  the  society  as  to  them  diall  appear  meet,  and  at 
their  will  and  pleasure  may  remove  such  treasurer,  &c. ;  and  that  the  said 
committee  may  also  make  such  allowances  as  they  shall  think  proper  to  such 
treasurers,  &c.,  transacting  the  business  of  and  to  such  other  persons  as  shall 
or  may  recommend  insurances  to  the  society ;  that  when  any  vacancy  shall 
occur  in  the  committee  by  death,  resignation,  or  otherwise,  such  vacancy 
shall  be  immediately  supplied  from  amongst  the  general  body  of  directors 
by  the  votes  of  a  majority  of  the  directors  'present  at  a  court  to  be     ^^^ 
summoned  for  that  purpose ;  but  that  no  directors  who  shall  be  so     *- 
chosen,  shall  be  deemed  members  of  the  committee,  until  their  election  shall 
have  been  confirmed  by  the  votes  of  a  majority  of  the  directors  present  at 
a  second  court  of  directors ;  such  second  court  to  be  held  not  less  than  ten 
or  more  than  twenty-one  days  after  the  court  at  which  such  directors  shall 
have  been  first  elected ;  that  if  it  shall  happen  that  neither  the  president  nor 
either  of  the  vice-presidents  shall  be  members  of  the  committee,  a  chairman 
shall  be  elected  from  amongst  themselves,  who  shall  exercise  the  office  of 
vice-president  at  the  weekly  and  other  meetirigs  of  the  committee  of  trustees ; 
that  diere  shall  be  twenty-four  trustees  for  the  society,  who  shall  be  gentle- 
men of  property  and  respectability,  and  shall  continue  in  their  situations  as 
trustees,  until  they  shall  die,  resign,  or  be  removed  ;  and  that  a  majority  of 
the  directors  of  Uie  society,  present  at  any  court,  shall  have  power,  from 
time  to  time,  to  choose  additional  trustees,  and  as  when  such  directors  shall 
see  occasion,  and  shall  also  choose  new  trustees  to  supply  such  vacancies  as 
shall  occur  by  death,  resignation  or  otherwise ;  that  all  securities  taken  by  the 
society  shall  be  taken  by  and  in  the  names  of  the  trustees,  or  by  and  in  the 
names  of  any  four,  or  more,  of  them,  that  the  committee  of  directors  shall 
appoint ;  and  if  any  of  the  said  trustees  shall  resign  or  be  removed  in  manner 
hereinafter  mentioned,  those  who  shall  so  resign  or  be  removed,  shall,  in 
case  of  resignation,  immediately  after  having  signified  to  the  secretary  their 
intention  to  resign,  and,  in  case  of  removal,  immediately  upon  the  resolution 
4Dr  their  removal  being  notified  to  them  by  the  secretary  in  writing,  surrender 
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up  ami  assign  all  their  estate  and  interest  in  all  or  any  of  the  said  securities 
and  io  the  said  trust,  in  such  manner  and  to  such  persons,  as  the  said 
«^1     committee  of  directors  shall  ^appoint.     TweUthly :  That  there  shall 

^  be  a  secretary  to  the  society  who  shall  give  constant  attendance  by 
himself  or  his  clerk,  at  the  house  or  office  of  the  society  in  each  day  (Sundays 
and  certain  holidays,  to  be  named  by  the  committee  of  directors,  only  ex- 
cepted) in  order  to  receive  the  proposals  of  persons  desirous  of  becoming 
loembers  of,  or  of  being  insured  with,  the  socie^,  or  of  purchasing  annuities 
of  diem  in  any  of  the  ways  or  methods  hereinafter  mentioned ;  and  that  the 
secretary  (witn  the  assistance  of  such  clerks  as  he  may  find  necessary^  shall, 
in  a  fiur  and  clerk-like  hand,  method,  and  manner,  write  and  keep  all  such 
books  as  the  occasions  of  the  society  shall  require,  and  that  the  secretary 
shall  also  attend,  and  be  present  at,  all  the  weekly  and  other  meetings  of 
the  said  coi^t  and  committee  of  directors,  and  shall  make  up  and  enter  the 
minutes  of  die  proceedings  and  orders  of  the  said  court  and  committee  of 
directors,  and  shall  make  up  and  enter  the  minutes  of  the  proceedings  and 
otders  of  the  said  court  and  committee  of  directors,  and  of  the  general 
meetings  of  the  society,  and  shall  see  that  the  orders  made  by  the  said  court 
and  committee  of  directors,  touching  the  disposition  of  the  moneys  of  the 
society,  and  all  other  orders  of  the  said  court  and  committee  of  directors,  at 
their  weekly  and  other  meetings,  are  duly  complied  with  and  carried  into 
execution ;  and  that  whenever  the  office  of  secretary  to  the  society  shall 
become  vacant  by  death,  resignation,  or  removal,  (except  in  the  case  here* 
ioafter  mentioned,)  the  said  committee  of  directors  shall  immediately  elect 
some  person  to  fill  the  said  office  until  a  general  meeting  of  the  society  can  be 
duly  summoned,  and  that  a  majority  of  the  members  present  at  such  general 
meeting  shall  have  power,  either  to  confirm  the  choice  of  the  committee  or  to 
dect  such  other  person  as  they  shall  think  fit,  to  fill  the  office  of  secretary  to 
the  society ;  but  in  neither  case  shall  such  secretary  be  considered  duly  elected 
until  his  election  shall  have  been  confirmed  by  a  majority  of  the  members  pre- 
*691     ^^^  *^^  ^  second  general  meeting  of  the  society,  such  second  meeting 

^  to  be  held  not  less  than  ten  or  more  than  twenty-one  days  after  the 
meeting  at  which  such  secretary  shall  have  been  first  elected.  Fourteenthly : 
That  at  the  end  of  twelve  months  from  the  date  of  these  presents,  the  secre- 
tary of  the  society  shall  be  allowed  10  per  cent,  on  all  premiums  received 
for  insurance,  and  that,  in  each  succeeding  year,  such  allowance  shall 
decrease  at  the.  rate  of  1  per  cent,  per  annum  until  the  society  shall  have 
been  established  six  years,  when  it  will  amount  to  5  per  cent.,  which  sum 
of  5  per  cent,  shall  thenceforward  be  the  regular  and  stated  allowance  that 
shall  be  made  to  the  secretary  as  a  remuneration  for  his  services ;  provided, 
nevertheless,  that  out  of  such  allowance  or  percentage  the  secretary  for  the 
time  being  shall  pay  the  salaries  of  all  such  clerks  as  he  shall  find  it  neces- 
sary to  employ  for  carrying  on  the  business  of  the  office.  Twentiethlv : 
That  Mr.  Thomas  Bignold,  shall  be  the  first  and  present  secretary  to  the 
society;  and  that,  in  consideration  of  his  exertions  in  its  establishment,  he 
shall  be  allowed  to  nominate  either  of  his  sons  J.  C.  B.,  T.  B.,  or  S.  B.,  as 
his  successor ;  and  that  such  son  as  may  be  so  named  by  the  said  Thomas 
B.  to  succeed  him  shall  enter  on  the  said  office,  and  be  to  all  intents  and 
purposes  the  secretary  of  the  society  without  the  forms  of  election  herein- 
before prescribed,  immediately  on  the  death,  resignation,  or  removal  of  the 
•aid  Thomas  B.  Twenty-fifthly :  That  once  in  two  years,  between  June 
and  September,  the  secretary  shall  prepare  an  account  of  the  state  of  the 
iociety's  funds  or  finances,  and  shall  calculate  the  outstanding  risks,  and 
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that  an  allowance  of  Is.  per  annum  for  every  100/.  insured  with  the  society, 
shall  be  made  to  the  secretary  for  such  calculations,  in  consideration  of  the 
great  extra  trouble  and  labour  with  which  they  will  be  attended.  Twenty- 
sixthly:  That  within  one  month  after  the  completion  *of  each  r«-Q 
biennial  calculation,  a  general  meeting  of  the  members  of  the  society  *- 
shall  be  called  in  manner  hereinbefore  directed ;  and  that  if  it  shaU  appear 
to  such  general  meeting  that  the  funds  of  the  society  are  more  than  sufficient 
to  pay  the  claims  made,  or  liable  to  be  made,  upon  the  society,  the  members 
present  at  such  general  meeting  shall  declare  a  dividend  of  the  surplus 
(after  reserving  one-fifth  part  of  such  surplus,  which  shall  be  funded  for  the 
purpose  of  accumulating  and  forming  a  permanent  capital  to  answer  demands 
m  case  of  any  extraordinary  mortality  amongst  the  members)  unto  and 
amongst  those  members  who  shall  be  insured  by  and  with  the  society,  upon 
and  for  the  whole  duration  of  life  (those  who  shall  have  become  members 
in  the  then  current  year  only  excepted^  in  manner  following,  &c. ;  but  if  it 
shall  appear  to  such  general  meeting  tnat  the  funds  of  the  society  will  not 
be  sufficient  to  pay  the  claims  made,  or  then  liable  to  be  made,  tnereupon, 
it  shall  be  lawful  for  such  general  meeting  to  direct  that  such  sums  of  money 
shall  be  paid  by  the  members  of  the  society  (in  proportion  to  the  amount 
of  their  respective  insurances)  as  shall  be  found  necessary  to  make  good  the 
deficiency ;  and  if  any  member  or  members  shall  refuse  or  neglect  to  pay 
the  whole  or  any  part  of  the  sums  so  directed  to  be  paid,  at  such  time  or 
times  and  in  such  manner  as  the  said  general  meeting  shall  appoint,  then  it 
shall  be  lawful  for  the  said  general  meeting  to  inflict  such  penalties  as  they 
shall  think  reasonable  and  proper  on  the  defaulter  or  defaulters ;  and  if  the 
sum  so  directed  to  be  paid,  or  any  part  thereof,  or  the  penalties  so  imposed 
for  non-payment  thereof,  shall  be  unpaid  by  the  space  of  sixty  days  next 
after  the  infliction  of  such  penalties,  then  the  sums  so  remainmg  unpaid, 
and  the  penalties  so  imposed  for  non-payment  thereof,  with  full  lawful 
interest  therefore  to  be  computed  from  the  time  of  inflicting  such  penalties, 
*shall  become  a  charge  on,  and,  if  not  otherwise  satisfied,  be  p«,^. 
deducted  out  of  the  shares,  claims,  or  demands  which  such  *- 
defaulters,  or  their  executors,  &c.,  shall  or  may  then,  or  at  any  time  or 
times  thereafter,  have  upon  or  against  the  society,  by  virtue  of  any  policy 
of  insurance  or  otherwise  howsoever :  provided  always  that  credit  shall  be 
given  in  the  books  of  the  society  to  all  such  persons  as  shall  pay  the  sums 
so  required  of  them,  and  that  such  sums,  together  with  lawful  interest  for 
tlie  same,  shall  be  repaid  to  them,  their  executors,  &c.,  as  soon  as  the  afifairs 
rf  the  society  will  admit  thereof;  provided  also,  that  no  such  sums  shall  be 
required  to  be  paid,  if  the  majority  of  the  members  present  at  such  general 
meeting  shall  be  of  opinion  that  it  would  be  better  to  reduce  the  sums 
payable  to  the  respective  claimants  on  the  said  society  by  virtue  of  policies 
of  insurance,  than  to  require  any  such  payment  to  be  made.  Thirty-fiflhly, 
and  lastly :  That  these  presents,  and  every  thing  therein  contained,  whether 
the  same  be  mentioned  by  way  of  covenant,  agreement,  or  undertaking,  or 
by  way  of  future  constitutions,  laws,  rules,  or  ordinances  of  and  for  the 
regulation  of  the  said  society,  shall  be  binding,  in  every  respect,  as  well  on 
all  persons  taking  policies  and  becoming  contributors  and  members  thereby, 
as  on  all  persons  thereunto  subscribing. 

Averment :  that  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  a 
certain  society  was  constituted  for  the  purposes  aforesaid,  and  fiilsely  pre- 
tended and  assumed  to  be  constituted  and  conducted  according  to  the  deed 
■o  recited  and  set  forth  in  the  said  publication ;  and  that  before  the  vxmr 
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mitting,  kc.j  to  wit,  on  the  1st  of  July,  1831,  the  defendant,  then  being  and 
acting  as  the  secretary  of  the  society,  did  issue,  circulate,  and  distribute,  for 
iad  in  the  name  of  the  society,  so  falsely  pretending  to  be  constituted  and 
conducted  as  aforesaid,  and  then  called  the  Norwich  Union  Life  Insurance 
•^o-i     ^Societ^,  a  certain  prospectus  or  printed  statement  of  the  funds  and 

^  regulations  of  the  society,  and  of  die  bonuses  that  had  been  declared 
on  the  amount  of  premiums  deposited  by  the  members  at  various  periods 
since  the  formation  of  the  society  up  to  the  year  1829,  which  said  prospectus 
or  printed  statement  contained,  among  others,  the  statements  following,  that 
b  to  say,  that  the  first  addition  to  the  sums  insured  in  the  said  office  was 
made  on  the  28th  of  June,  1816,  when  a  bonus  of  20  per  cent,  was 
declared  on  the  amount  of  premiums  deposited  by  the  members  insured 
previously  to  July,  1815,  that  the  second  addition,  assigned  on  the  28th  of 
July,  1823,  was  24  per  cent,  on  all  premiums  deposited  prior  to  July,  1822, 
making,  on  the  payments  made  previously  to  July,  1815,  a  total  addition 
of  44  per  cent,  ana  that  the  third  addition  was  declared  on  the  29th  of 
August  then  last,  and  was  25  per  cent,  on  all  premiums  deposited  prior  to 
July,  1829,  making  a  total  addidon  of  69  per  cent,  on  all  assurances  effected 
prior  to  1815,  and  of  49  per  cent,  on  all  assurances  effected  prior  to  1822 ; 
that  afterwards,  and  before  the  committing,  &c.,  to  wit,  on  the  9th  of  July, 
1831,  the  plaintiff,  being  desirous  of  effecting  an  insurance  with  the  com- 
pany for  the  term  of  his  life,  on  such  terms  and  conditions  as  the  company 
and  the  plaintiff  should  mutually  agree,  did  apply  to  the  defendant,  so  then 
bein?  the  secretary  as  aforesaid,  for  information  about  the  same,  and  did 
inquire  of  the  defendant,  and  request  the  defendant  to  inform  him  the  plain- 
tin,  whether  the  above  recited  articles,  provisoes,  &c.,  contained  in  the  said 
deed  of  settlement,  as  set  forth  in  the  said  publication,  had  been  duly  com- 
plied with,  performed,  observed,  kept,  and  fulfilled,  and  whether  the  above 
recited  statements  concerning  the  fiinds  and  pecuniary  affairs  and  prosperity 
and  bonuses  of  the  society  so  contained  in  the  said  prospectus  or  printed 
4KT01     statement  of,  &c.,  were  true  *and  correct ;  nevertheless,  the  defendant, 

-'  well  knowing  the  premises,  and  that  the  above  recited  articles,  pro- 
yiaoes,  &c.,  so  confined  in  the  said  deed  of  setdement,  had  not  nor  had 
any  of  them  been  duly  complied  with,  observed,  kept,  or  fulfilled,  and  that 
the  above  recited  statements  concerning  the  funds  and  pecuniary  affairs  and 
pro^rity  and  bonuses  of  the  society,  so  contained  in  the  said  prospectus 
or  printed  statement  of,  &c.,  were  not,  nor  were,  nor  was  any  of  them 
stricdy  true  or  correct,  but  contriving  and  fraudulently  intending,  craftily 
and  subtly  to  deceive  and  injure  the  plaintiff  in  this  behalf,  on  the  day  and 
year  last  aforesaid,  falsely,  fraudulently,  and  deceitfully,  in  answer  to  the 
said  inquiries,  did  represent  and  affirm  that  the  above-recited  articles,  pro- 
visoes, &c.,  so  contained  in  the  said  deed  of  settlement,  had^  and  each  and 
every  of  them  had,  been  duly  complied  with,  performed,  observed,  kept, 
and  fulfilled,  and  diat  the  above-recited  statements,  concerning  the  funds 
and  pecuniary  aflairs  and  prosperity  of  the  society,  so  contained  in  the  said 
prospectus  or  printed  statement  of,  &c.,  were,  and  each  and  every  of  them 
was,  stricdy  true  and  correct.  By  means  of  which  representations  and 
aflSrmadons  so  made  as  aforesaid,  the  plaintiff,  not  knowing  to  the  contrary, 
but  believing  therefrom  that  the  said  society  was  in  the  condition  and  in  the 
circumstances  and  state  so  described  and  affirmed  by  the  defendant,  and 
that  its  aflairs  were  duly,  lawfully,  and  regularly  administered  and  conducted 
accordbg  to,  and  in  conformity  with,  the  several  above-recited  articles,  &c., 
ao  contained  in  the  said  deed  of  settlement,  afterwards,  to  wit,  on  the  said 
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11th  of  July,  1831,  entered  into  a  certain  policy  of  insurance  with  the 
society,  on  his,  the  plaintiff's  life,  for  the  time  and  upon  the  terms  therein 
mentioned  (v^bich  policy  of  insurance,  sealed  with  the  seal  of  John  Pattesoh, 
Francis  Noverre,  and  John  Crowe,  the  date  whereof  was  the  *day  r»- . 
and  year  last  aforesaid,  the  plaintiff  brou^t  into  court,  (a)  and  paid  ■- 
thereon,  according  to  the  terms  of  the  said  policy,  to  the  society  when  the 
same  became  respectively  due,  divers  sums  of  money,  to  wit,  84/.  5^.,  as 
and  for  a  premium  on  such  policy  of  insurance  for  one  year,  commencing 
from  the  day  and  year  last  aforesaid,  and  ending  on  the  11th  of  July,  1832. 
The  declaration  then  set  out  annual  payments  of  premium  to  the  year 
ending  on  the  11th  of  July,  1840.  Averment:  that  the  defendant,  at  the 
time  of  making  the  said  representations  and  affirmations,  well  knew  that  the 
recited  articles,  &c.,  contamed  in  the  deed  of  settlement  had  not  been,  nor 
were,  duly  performed,  complied  with,  observed,  kept,  or  fulfilled,  in  this, 
to  wit,  that  the  trustees  had  not  chosen  and  did  not  choose  new  directors  to 
supply  such  vacancies  in  their  number  as  had  from  time  to  time  occurred 
by  death,  resignation,  or  otherwise,  but,  on  the  contrary  thereof,  when  and 
before  the  committing,  &c.,  to  wit,  on  the  22d  of  May,  1815,  one  of  the 
said  directors,  to  wit.  Starling  Day,  &c.,  died,  no  new  director  was  elected 
in  his  place  to  supply  such  vacancy,  according  to  the  provisions  of  the  deed. 
The  declaration  then  set  out  a  similar  omission  upon  other  vacancies 
occurring.  Averment :  that  twelve  or  more  of  the  directors,  called  a  court 
of  directors  of  the  society,  did  not  meet  at  any  time  in  the  month  of 
December  in  every  year,  to  receive  and .  examine  the  statements  of  the 
affairs  and  transactions  of  the  society  which  should  have  been  then  laid 
before  them  by  the  'secretary  of  the  society,  and  by  and  with  the  p»-c 
assistance  of  the  secretary  for  the  time  being,  to  order  and  direct  all  ^ 
the  affairs  of  the  said  society,  but  on  the  contrary  thereof,  in  the  month  of 
December,  1826,  no  such  number  of  twelve  or  more  of  the  directors  did 
meet  for  the  purposes  aforesaid.  Similar  averments  as  to  the  four  following 
years.  That  no  committee  of  the  directors,  constituted  as  in  the  said  deed 
poll  was  provided,  did  meet  weekly  at  the  house  or  office  of  the  society, 
amongst  other  things,  to  order  investments  of  the  funds  of  the  society  m 
the  names  of  the  trustees,  or  any  four  of  them ;  but,  on  the  contrary  thereof, 
divers,  to  wit,  1000  weeks,  commencing  from  the  23d  of  June,  1814,  and 
ending  the  23d  of  June,  1831,  were  suffered  to  elapse  without  any  com- 
mittee of  directors,  so  constituted  as  in  the  said  deed  poll  was  provided, 
meeting  at  the  house  or  office  of  the  society,  and  without  any  investments 
of  the  funds  of  the  society  being  so  ordered  in  the  names  of  the  trustees 
or  any  four  of  them,  as  in  the  said  deed  poll  was  also  provided ;  and 
that  for  a  long  space  of  time,  to  wit,  from  the  24th  of  June,  1814, 
to  the  24th  of  June,  1831,  twenty-four  directors  of  the  society  were 
not  nor  were  new  trustees  chosen  to  supply  such  vacancies  in  their 
numbers  as  did  from  time  to  time  occur  by  death,  resignation,  or  other- 
wise, according  to  the  provisions  of  the  recited  deed.  That  the  securities 
taken  by  the  society  were  not  nor  had  been  taken  by  and  in  the  names  of 
the  trustees,  or  by  and  in  the  names  of  any  four  of  them,  that  the  said  com- 

(a)  It  is  said  in  Com.  Dig.  Pleader,  (O.  3,)  that  there  need  be  no  profert  of  a  policy 
of  insurance;  but  on  referring  to  the  case  there  cited,  (Suitter  v.  CoeU^)  1  Siderfin,  366, 
though  the  policy  is  declared  upon  as  made  per  terbium,  it  is  not  said  to  be  tigillatum. 
Here,  however,  the  deed  is  pleaded  by  way  of  indacement ;  the  action  not  being  founded 
thereon.  Profert  appears,  therefore,  to  have  been  QDaecessary.  See  Banfitt  v.  Leigh^ 
d  T.  R.  571, 1  Wms.  Baund.  9 
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■ittee  of  (Krectas  Wd  jyiiui^  il ;  bat  «■  the  eootiaiy  thereof  afierwaxda, 
to  wit,  OD  the  25ch  of  Jwk,  tSa^  Jama  Kcunties,  to  wit,  1000/.  taken  by 
tlie  sodelj  iir  a  bge  Moot,  to  wi^  ID  the  amoQBt  of  50,000/.  were  takeo 
bj,  and  in  the  aane  d^  the  defaHfaHt,  eoHtianr  io  the  piDTisioDS  and  efled 
of  die  deed  of  ffwl>—*">  That  the  ih  t  nil  wt,  then  so  being  aecietaiy  rf 
^g,  the  awl  JDCiBtf ,  had  *nat  aeca  and  did  not  see,  according  to  the 
^^J  pfornoM  smI  efci  af  the  deed  of  seOlenaent  and  his  duty  in  that 
bcU^  dot  the  ovIeB  aade  by  the  co«t  and  eonMuttee  of  diiectois  toocb- 
iDgthediapogiaBnqf  the  Baneys  af  the  aociely,  and  adl  other  ofdeis  of  the 
nid  court  md  ca—ittee  of  Jjiuliai,  at  their  weeUy  and  other  meetingi, 
were  dolr  ^-nmp^'t  with  and  caaDed  nila  nwmtion.  That  the  defendant 
ta  the  aid  SDOBty  as  aincnBd,  cfid  not,  once  in  two  yeais, 
betwea  die  Boaihi  ef  Aaae  and  Septeaiher,  paepare  sn  account  of  the  state 
of  (he  axietjr's  lands  ar  iBMee%  and  rahiahie  the  ootstanding  liaks;  but 
OB  the  ooilniy  ■>— "^^  aAemdi,  and  hcfine  the  mmmittinfc  Ac.,  to  wit, 
a  the  2ith  of  Jnne,  1831,  adfaed  and  primilti  d  a  long  space  of  time,  to 
iit,sxteen  yean,  hcgiaana^  4c-,  and  ^da^  Jbc^  to  ebpae  without  any 
nch  axoant,  coatoiy  la  the  fsofinMn  and  cftct  of  &e  deed  of  settk 

of  *e  BKBbos  of  ^  socie^  was  called, 
alifk  twentw-oA  atfide  af  Ae  deed  af  aetdoBent  was  leqoifed  and 
dJR^;  ht  on  the  eanla^  thoaai;  afehomlh  no  anch  Becdni:  was  called. 
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Fifth  plea :  that  the  articles,  provisoes,  powers,  coitditions,  laws,  coiutita- 
tions,  ordinances,  regulations,  and  agreements  contained  in  the  deed  of  settle- 
ment, had  been  and  were  so  fully  complied  with,  performed,  observed,  kept, 
and  fulfilled,  and  the  funds  and  pecuniary  affairs  of  the  society  had  been 
and  were  so  duly  regulated  and  administered,  as  was  necessary  for  the  main- 
tenance and  security  of  the  society,  and  of  such  ^insurance  as  then  r^„g 
had  been,  or  thereafter  might  be,  eflected  therewith.     Verification.       ^ 

Special  demurrer,  assigning  for  causes,  that  the  plea,  instead  of  contain- 
ing a  distinct  and  certain  answer  to  the  several  and  specific  averments  of 
breaches  and  non-performances  of  the  said  articles,  provisoes,  &c.,  in  the 
deed  of  settlement,  contained  only  a  general  statement  that  the  same  had 
been  and  were  duly  complied  with,  performed,  observed,  kept,  and  fiilfiUed, 
and  the  funds  and  pecuniary  affairs  of  the  said  society  had  been  duly  regu- 
lated and  administered,  not  showing  how  and  in  what  manner  the  same  had 
been  kept  and  fulfilled,  or  to  what  particular  breach  in  the  declaration  the 
plea  related,  or  whether  it  referred  to  affirmative  or  negative  provisoes, 
powers,  &c.,  or  whether  it  related  merely  to  the  effect  of  observing  and 
Keeping  the  said  articles,  &c.,  or  whether  it  was  intended  to  allege  that  they 
were  in  fact  respectively  kept  and  observed ;  that  it  was  alleged  in  tlie  plea, 
that  the  said  articles  were  duly  complied  with,  performed,  observed,  kept, 
and  fulfilled,  and  the  funds  and  pecuniary  affairs  of  the  society  had  been 
and  were  duly  regulated  and  administered  thereby,  by  using  the  word 
^^  duly,"  raising  for  the  consideration  of  the  jury  a  question  of  law,  and  not 
one  of  fact  merely ;  that  the  plea  was  so  general  and  uncertain,  that  no  intel- 
ligible issue  could  be  raised  or  taken  thereon ;  that  the  plea  did  not  confess 
and  avoid,  or  deny,  any  of  the  material  allegations  in  the  declaration,  in 
mich  a  manner  that  the  plaintiff  could  safely  reply  thereto ;  that  if  the  plaintiff 
replied  thereto,  he  could  only  restate  and  repeat  the  breaches  already  alleged 
m  the  declaration  ;  that  the  plea  was  double  and  multifarious ;  that  it  should 
have  concluded  to  the  country,  and  not  with  a  verification ;  that  it  was 
pleaded  as  if  it  were  an  answer  to  the  whole  declaration,  whereas  it  was 
only  an  answer  *to  part  thereof,  and  that  it  contained  an  immaterial  p^Q 
traverse.    Joinder  in  demurrer,  (a)  *• 

Stephen^  Serjt.,  (with  whom  was  Petersdorff'^)  in  support  of  the  demurrer. 
The  defendant  has  put  a  involous  plea  upon  the  record,  for  the  purpose  of 
inviting  a  demurrer.  The  declaration  is  for  false  and  fraudulent  representa- 
tions,— the  most  prominent  of  which  is  the  statement,  that  the  proprietors 
were  entitled  to  a  bonus  of  75  per  cent. ; — whereby  the  plaintiff  sustained 
damage.  The  plea  (which  is  pleaded,  together  with  the  statute  of  limita- 
tions and  a  variety  of  other  defences)  admits  the  truth  of  all  these  allega- 
tions. [TiNDAL,  C.  J.  In  substance  the  defendant  says,  ^^  You  are  not 
much  hurt."]  In  other  words,  the  plea  is  pleaded  to  the  amount  of  damages. 
[Maule,  J.    The  plea  does  not  mean  that  part  of  the  declaration  which 

(a)  The  points  marked  for  argtiinent  by  the  plaiotiflT  were  an  echo  of  the  special  canset 
ofdemntror. 

The  points  marked  by  the  defendants  were,  <*That  the  declaration  was  insufficient, 
and  disclosed  no  right  of  action,  inasmuch  as,  even  if  the  alleged  misrepresentations 
were  made  it  did  not  appear  that  the  plaintiff  had  sustained  any  injury  thereby,  either 
by  the  loss  of  his  policr  or  by  any  insecurity  in  his  insurance;  that  there  was  nothing 
in  the  declaration  which  connected  the  alleged  misrepresentations  with  any  depreciation 
in  the  value  of  the  policy,  or  which  showed  that  the  insurers  were  unable  or  unwilling 
to  satisfy  any  demand  upon  them  which  might  arise  under  the  policy,  or  that  the  in* 
«urance  had  been  abandoned  by  the  plaintiff,  or  that  he  had  been  injured  in  any  respeet 
l»y  efiacting  IL" 
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cfaaiges  the  defendant  with  issuing  a  fiaadulent  prospectus.  Tindal,  G.  J., 
asked  Channdl^  Serjt.,  if  he  meant  to  support  the  plea.]  The  plea  is  insuf- 
ficient in  fbnn  and  in  substance.  It  is  an  argumentative  denial  of  the  aile- 
ron of  damage.  The  traverse  of  an  allegation  should  in  substance,  if  not 
m  form,  be  in  £ne  terms  of  that  allesation.  The  plea  is  evasive  in  another 
point  of  view.  It  merely  says  that  the  articles,  &c.,  were  so  duly  performed 
«gQ^    as  was  ^necessary  for  the  maintenance  and  security  of  the  society. 

-'  The  aUegation  in  the  plea  should  have  been,  ^^  True  it  is  that  the 
articles  were  not  performed,  but  the  non-performance  was  not  material ;" 
Grifiths  V.  Eyles^  B.  &  P.  417.  Here,  the  language  of  the  plea  is  too 
general  for  a  plea  of  a  qualified  performance. 

The  plaintiff  could  have  replied  to  this  plea  only  by  re-asserting  the  alle- 
gations of  the  declaration.  It  b  true,  that  no  pecuniary  damage  actually 
sastamed  is  shown  in  the  declaration ;  nor  was  it  necessary.  In  Farms  v. 
LaceUtTy  Cro.  Jac.  474,  an  action  was  held  to  be  maintainable  against  a 
party  who  had  sold  to  the  plaintiff  the  sheep  of  J.  S.,  a  stranger,  as  his  own, 
although  it  was  objected  that  the  declaration  did  not  show  that  the  plaintiff 
had  damage,  or  that  J.  S.  had  retaken,  or  sued  for,  the  sheep.  So,  in 
Blofidd  V.  Payne,  4  B.  &  Ad.  410,  (24  £.  C.  L.  R.  87,)  (a)  it  was  held 
that  a  manufacturer,  whose  mark  is  used  by  another  manufacturer,  may 
maintain  an  action  for  the  piracy,  though  he  has  sustained  no  actual  damage ; 
Jimdii  V.  WiUiams,  1  B.  &  Ad.  415,  (20  £.  C.  L.  R.  412 ;)  The  TVn- 
hridgt  Dipper^s  case.  Welter  v.  Baker j  2  Wils.  414 ;  Lyde  v.  Barnard^ 
1 M.  &  W.  101 ,  Tyrwh.  &  G.  250.  But  supposing  the  allegation  of  damage 
in  the  declaration  to  be  insuflBcient  and  defective,  the  objection  for  want  of 
certainty  and  particularity,  could  be  taken  only  upon  special  demurrer ;  the 
&ult  is  cured  by  pleading  over.  In  Pewtress  v.  Jhsteiij  6  Taunt.  522, 
(1  £.  C.  L.  R.  471,)  2  Marsh.  217,  this  court  refused  to  arrest  judgment 
upon  a  count  for  a  deceit,  in  which  it  was  averred,  that  the  defendant  repre- 
sented to  the  plaintiff,  that  a  lessor  required  150/.  premium  for  a  lease, 
•gjl     whereas  he  required  only  100/. ;  whereby  the  *  defendant /raudulently 

^  oUainedfrom  the  plaintiff'  50/.,  without  alleging  that  the  50/.  was 
paid  by  the  plaintiff  in  addition  to  the  100/.  which  lie  was  bound  to  pay. 
Ihe  effect  of  pleading  over  in  the  present  case  is  the  same  as  that  of  the 
verdict  in  Pewtress  v.  .Austen,  (b)  Trotoer  v.  Chadurickj  3  New  Cases,  334, 
(32  £.  C.  L.  R.  142,)  3  Scott,  699,  is  one  of  a  series  of  cases  establishing 
this  proposition.  Broum  v.  Jarvis,  Tyrwh.  &  G.  1033,  1  M.  &  W.  704, 
5  Dowl.  P.  C.  281. 

Channellj  Seijt.,  (with  whom  was  Tatfourdy  Serjt.,)  contrH.  It  is  sub- 
mitted that  this  plea  is  good.  The  plaintiff  can  recover,  only  by  showing 
both  a  wronj^ul  act  done  by  the  defendant  and  resulting  damage  to  himself. 
The  proposition  that  special  damage  need  not  be  proved  is  untenable.  In 
^fde  V.  Barnard  the  only  point  discussed  was,  whether  the  false  represen- 
tation there  made  was  a  representation  concerning  or  relating  to  the  credit 
*nd  ability  of  the  party  whose  position  was  misrepresented,  so  as  to  come 
^thin  the  sixth  section  of  Lord  Tentenlen's  act,  9  G.  4,  c.  14.  The 
"^bridge  Dipper^s  case  was  the  case  of  an  invasion  of  a  previously  existing 
right.  Blqfieli  v.  Payne  was  a  case  of  the  same  nature.  Littlrdalk,  J., 
there  says,  4  B.  &  Ad.  411,  (24  E.  C.  L.  R.  87,)  "  The  act  of  the  defend- 
ants was  a  fraud  upon  the  plaintiff;  and  if  it  occasioned  him  no  specific 

(«)  Bot  ftee  Wmiamg  ▼.  Mottyn,  4  M.  &  W.  145,  164;  Sykn  v.  Sykeg,  3  B.  &  C.  641. 
(10  E.  C.  !«.  R.  1760  6  Dowl.  &  Ryl.  892. 
(i)  QiMri,    Many  things,  cored  by  yerdlct,  are  not  cared  by  pleading  over. 
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(kunage,  it  was  still,  to  a  certain  extent,  an  injwy  io  ku  right.^    It  is  not 
denied  that  the  invasion  of  an  existing  right,  is  safficient  to  sopport  an 
action,  without  proof  of  q>ecial  damage.    In  MarzetU  y.   WUMami  the 
action  was,  not  for  a  tort,  but  for  a  breach  of  contract.     [Tindal,  C.  J« 
Does  not  the  case  ran^e  itself  in  that  class  of  cases,  where  actions  have  been 
held  to  be  maintainable  for  false  and  fraudulent  representations,  whereby  the 
plaintiff  was  induced  to  do  *an  act  by  which  he  is  injured,  as  Pahey     r^on 
V.  Freeman^  3  T.  R.  51,  2  Smith's  Lead.  Cas,  65.J(a)     Tamer  v.     ^ 
Leicester  was  a  case  of  implied  warranty  on  a  sale.    But  in  actions  for  torts 
both  damnum  et  injwid  must  appear  on  the  face  of  the  declaration.    It  is 
sufficient  if  the  plea  may,  by  a  £ur  construction,  be  applied  to  the  damage 
alleged  in  the  declaration.     The  declaration  in  this  case  does  not  allege 
that  the  bonuses  were  not  actually  made.    It  contains  no  allegation  that  £e 
statements  of  the  defendant  were,  m  that  respect,  untrue.    It  merely  alleges 
that,  with  reference  to  the  conditions  contained  in  the  deed  of  seitlemeniy  the 
bonuses  were  improperly  and  fraudulendy  made.     Where  special  damage 
is  the  gist  of  the  action  it  may  be  traversed ;  Perring  v.  Uarrisj  2  M.  & 
Rob.  5.     [Maule,  J.    I  do  not  apprehend  that  it  is  denied,  than  an  alle- 
gation of  special  damage  ma^  be  traversed.    Tindal,  C.  J.    If  the  secre- 
tary had  answered  the  plaintiflPs  inquiries  agreeably  to  the  fact,  would  the 
insurance  have  been  eflected?]    Yes.     [Tindal,  C.  J.    I  think   not 
CoLTMAN,  J.    You  answer  the  allegation  of  damage  only  argiimentatively. 
Maule,  J.    The  plea  does  not  even  aver  that  the  policy  eflected  by  the 
plaintiff  is  secure.     It  may  not  be  equally  secure,  and  may  be  of  di^rent 
value,  by  reason  of  the  falsehood  of  the  representations.     Can  it  be  said 
that  the  statement  in  the  declaration,  that  the  policy  is  of  less  value,  is  tra- 
versed, hj  an  allegation,  that  so  much  has  been  done  as  was  necessary  for 
the  security  of  the  ^insurance  ?    Erskine,  J.    The  object  of  parties,     p«gQ 
in  insuring  in  one  office  rather  than  in  another,  is,  generally,  the     I- 
obtaining  of  some  collateral  advantage,  and  not  merely  mcrease  of  security.] 
The  declaration  does  not  disclose  sufficient  damage  to  support  an  action. 
[Maule,  J.     Suppose  that,  upon  the  sale  of  a  horse,  the  representations 
were,  that  the  horse  had  two  eyes,  when  in  fact  he  had  but  one,  woidd  it 
not  be  sufficient  to  aver — ^that  the  horse  was  of  less  value,  without  stating 
how  that  defect  lessened  the  value  of  the  horse  ?    Tindal,  C.  J.    This  case 
appears  to  range  itself  within  the  class  of  cases  in  which  it  has  been  held, 
that  facts  lyine  peculiarly  within  the  knowledge  of  the  other  party  need  not 
be  alleged  wim  more  particularity.] 

Tindal,  C.  J.  l*he  opinion  of  the  court  has  been  expressed  as  the  case 
proceeded. 

Judgment  for  the  plaintiff.(6) 

(a)  See  also  Efrt  ▼•  Ihtmford,  1  East,  318 ;  Haycraft  ▼.  Creasy^  3  East,  M ;  Tajtp  v. 
Lee,  3  B.  A  P.  367 ;  Hamar  y.  JUxamder,  2  N.  R.  S41 ;  Buichinaon  v.  Beil,  \  Taant  656; 
Jonei  Y.  Bowdtn,  4  TaanU  847 ;  Oilbert  y.  SianitUnu,  3  Price,  54 ;  Jme$  v.  Milward,  S  B. 
Moore,  714 ;  Dobell  y.  Stevem,  3  B.  &  G.  623,  (10  E.  G.  L.  R.  201,)  5  D.  dc  R.  490 ;  Foeter 
y  Charlie,  6  BiDg.  396,  (19  E.  C.  L.R.  113,)  7  Ring.  106,  (20  E.  C.  L.  R.  64,)  4  M.  &  P. 
61,  741 ;  PtflhiU  ▼.  WaUer,  3  B.  &  Ad.  114,  (23  E.  G.  L.  R.  38 ;)  Haelock  y.  Fergmeaom,  7  A. 
dc  E.  86,  (34 E.  C.  L.  R.  41,)  2  N.  dc  P.  269;  Swaem  y.  PkiUippe,  8  A.  db  E.  467,  (36  E. C 
L.  R.  436,)  3  N.  dc  P.  U7. 

(&)  And  see  Shnwefmry  y.  ShmU^  aat^  vol.  ii  p.  476^  (40  E.  C.  L.  R,)  2  Scott, 
N.  R.  688. 
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.^1     •BRANCKER  and  Another,  Assignees  of  C.  HUMBERSTON 
^J         and  S.  FRODSHAM,  Bankrupts,  v.  EDWARD  MOLYNEUX. 

Tbe  ownersfaip  of  goods  laden  on  board  a  general  ship,  is,  primd  facU^  in  the  party  who 
was  possessed  of  the  ship  at  the  time  thai  the  goods  were  received  on  board. 

The  rale  for  a  new  trial  in  this  case  (a)  having  been  made  absolute,  Ae 
cause  came  on  for  trial  before  Rolfe,  B.,  at  die  summer  assizes  at  Liver- 
pool, 1840,  when  the  same  evidence,  in  substance,  was  given  as  on  the 
former  trial ;  to  which  the  plaintiffs  sought  to  add  two  letters,  written  by 
T.  B.  Molyneux  to  the  bankrupts  from  Charleslown,  and  received  by  them 
at  the  time  of  the  arrivd  of  die  Diamond,  for  the  purpose  of  showing  that 
die  cotton  had  been  shipped  on  account  of  the  bankrupts.  The  Tetters 
were  rejected,  on  the  ground  &at  it  had  not  been  proved  that  T.  B.  Moly- 
neox,  when  be  wrote  those  letters,  was  the  agent  of  the  bankrupts.  The 
defiendant,  on  this  occasion,  contended  diat  the  plaintifis  had  not  established 
their  possession  of  the  cargo.  The  learned  judge  being  of  that  opinion, 
directed  a  verdict  to  be  entered  upon  the  first,  second,  and  fourth  issues,  for 
the  plaintifis ;  on  the  third,  for  the  defendant. 

la  Michadmas  term  following,  WUde^  SoHcitor-Greneral,  moved  for  a  new 
trial,  on  the  ground  of  the  improper  rejection  of  evidence ;  and  also  for 
misdirection.  The  corporal  possession  of  the  siiip  and  cargo  was  in  the 
captain,  but  he  held  the  cargo  as  agent  for  the  owners  of  the  cargo.  The 
possession  of  the  bill  of  lading  was  primd  facie  evidence  of  ownership  of 
the  cotton.  The  conversion  proved  consisted  in  the  defendant's  coming  on 
*851    b<^^  ^^^  ^  number  of  men,  and  taking  possession  *of  the  cotton. 

^  At  the  time  of  the  conversion,  therefore,  the  cotton  was  in  the 
possession  of  the  plaintiffs.     A  rule  nisi  having  been  granted, 

Channdl,  Serjt.,  now  showed  cause.  The  letters  were  not  offered  in 
evidence  for  the  purpose  of  showing  an  act  done,  but  merely  as  containing 
an  acknowledgment  of  the  bankrupts'  title,  on  die  part  of  T.  B.  Molyneux. 
The  bill  of  lading  itself  was  evidence  only  on  the  ground  that  it  was  part 
of  the  transaction,  and,  therefore,  even  with  respect  to  the  bill  of  lading, 
the  document  to  be  received  in  evidence  was  that  part  of  the  bill  of  lading 
which  had  been  delivered  out.  [Maule,  J.  The  letters  were  received  on 
the  arrival  of  the  Diamond.]  But  for  the  6  G.  4,  c.  110,  s.  45,  and  the 
3  fc  4  W.  4,  c.  55,  s.  42,  the  mortgagee  would  be  regarded  as  owner  of 
the  ship ;  and  the  owner  of  the  ship  would  be,  primd/iiciej  owner  of  the 
cargo.  [Maule,  J.  The  enactments  referred  to  were  made  for  the  benefit 
of  mortgagees.]    Naked  possession  is  not  sufiicient  as  against  mortgagees. 

Wilde y  Solicitor-GeneraJ,  in  support  of  the  rule.  It  certainly  was,  at  one 
time,  con»dered  that  the  mortgagee  was  liable  upon  the  contracts  of  the 
owner  for  the  use  of  the  ship.  It  is  only  surprising  that  it  should  have 
been  so  considered, — any  more  than  that  the  owner  of  the  cargo  should  be 
considered  liable  upon  such  contracts.  A  mortgagee  is  not  liable  upon  the 
contract  of  the  mortgagor,  and  is  not  entitled  to  the  benefit  of  such  con- 
tract An  exception  arises  where  the  mortgagee  steps  in  before  the  voyage 
is  performed.  If  he  takes  possession  of  the  ship  before  the  contract,  in 
respect  of  which  the  freight  is  earned,  is  completed,  and  performs  that  con- 
tnict,  he  becomes  entided  to  receive  the  freight.  [Maule,  J.  If  he  takes 
posKsnon  of  the  ship,  how  can  he  avoid  taking  possession  of  the  cargo  ?] 

(•)  Ani^  vol.  L  710,  (S9  £.  C.  L.  R.,)  1  Seen,  N.  R.  658. 

£2 
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This  was  not  a  case  of  taking  *posses^on  of  the  cargo  as  a  conse-  r«gg 
quence  of  taking  possession  of  die  ship ;  the  cara;o  was  taken  pos-  ^ 
session  of  at  a  subsequent  period.  [Tindal,  C.  J.  The  only  question 
before  us  is,  whether  the  title  of  the  plaintiffs  was  made  out  at  the  trial,  so 
as  to  support  the  affirmative  of  the  third  issue.  Maule,  J.  There  would 
be  no  difficulty  if  it  was  shown  that  this  was  the  cotton  shipped  for  the 
bankrupts.]  The  case  was  so  presented  at  the  court  by  Mr.  CowUn^;  and 
it  was  on  tnat  ground  that  the  letters  were  conceived  to  be  admissible  in 
evidence.  The  fact,  however,  was  shown  by  the  bill  of  ladmg,  which 
was  ample  proof  of  title  against  a  wrone-doer. 

TixDAL,  C.  J.  I  see  no  ground  for  the  position  that  any  property  in  the 
cotton  vested  in  the  defendant.  The  only  title  set  up  by  him  was  a  mort- 
gage of  the  ship.  The  only  question  is,  in  whom  the  property  is,  primd 
Jade,  The  party  who  is  owner  of  the  ship  at  the  time  that  the  cargo  is  put 
on  board  is,  primd ^cuie^  owner  of  the  cargo.  Here,  the  Diamond  was,  at 
the  time  of  the  shipping  of  the  cargo,  in  the  possession  of  the  bankrupts. 
At  all  events  they  would  be  entitled  to  hold  the  possession,  as  carriers.  It 
lies  upon  the  defendant  to  show  a  better  title.  This  case  ought  to  go  down 
again. 

CoLTBiAN,  J.  A  sufficient  primd  fade  case  was  shown  to  entitle  the 
plaintiffs  to  a  verdict  upon  the  third  issue. 

Erskine,  J.  The  only  ground  upon  which  the  defendant  could  justify 
the  taking  of  the  cotton  would  be,  that  it  belonged  to  some  person  or 
persons  ouier  than  the  owners  of  the  ship ;  and  that  he,  the  defendant,  was 
entitled  to  detain  the  cotton  as  security  for  the  freight,  (a) 

*Maule,  J.    The  cotton  having  found  its  way  on  board  a  ship     p^fw 
of  which  the  bankrupts  were  in  possession,  and  no  title  being     ■- 
shown  in  any  other  person,  I  think  that  the  verdict,  which  the  jury  were 
directed  to  find  for  the  defendant,  should  have  been  found  for  the  plaintiffs. 

Rule  absolute. 

(a)  Even  this  defence  woald  appear  to  reqaire  a  different  plea  from  any  which  is  now 
on  the  record. 


Doe  dem.  GIBBARD  t;.  ROE. 

Service  of  a  declaration  in  ejectment  npon  a  lanatic  in  an  asylum  was  held  to  be  safli 
cient 

After  several  nnsnccessfol  aUempts  to  effect  personal  service,  a  declaration  in  eject- 
ment was  left  with  the  tenant's  daughter  on  the  21st  of  May,  the  day  before  the  term. 
A  letter  from  the  tenant's  attorney,  dated  the  24th,  was  received  on  the  25th  by  the 
attorneys  of  the  lessor  of  the  plaintiff,  stating  that  the  tenant  had  pnt  the  declaration 
into  bis  hands :  Htld^  sofBcient  to  raise  a  presumption  that  the  declaration  reached  the 
tenant  on  the  21st ;  and  that  the  service  was  sufficient 

Shee^  Serjt.)  moved  for  judgment  against  the  casual  ejector.  The 
premises  v^ere  in  the  possession  of  two  tenants,  one  of  whom,  Mrs.  Moss, 
was  a  lunatic,  and  was  m  an  asylum.  No  committee  having  been  appointed, 
she  was  personally  served  in  the  asylum  with  a  copy  of  the  c^laration,  a  copy 
having  also  been  served  on  her  servant  upon  the  premises.  [Tindal,  C.  J. 
That  IS  sufficient.]  With  respect  to  the  other  tenant,  the  affidavits  stated 
repeated  unsuccessful  attempts  to  effect  personal  service  upon  him,  and  that 
on  the  2l8t  of  May,  (the  day  before  the  term,)  a  cop^  of  the  declaration 
was  left  with  his  clerk  at  his  office,  upon  the  premises  m  dispute ;  and  also 
that  the  declaration  and  notice  were,  on  the  same  day,  served  at  his  resi« 
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dence,  by  ddirerin^  a  copy  thereof  to  bis  daughter,  to  wbom  they  were 
read  over  and  explained. 

It  appeared  by  a  further  aflidavit,  that  the  attorneys  for  the  lessor  of  the 

plaintiff  had   on  the  following  day  received  a  letter  from  the  tenant's 

attorney,  dated  the  24th  (a)  of  May,  stating  that  the  tenant  had  put  tlie 

^881     ^declaration  into  his  hands,  and  offering  to  let  judgment  go  by  de&**Jt 

^     if  the  tenant  were  allowed  to  continue  in  his  offices. 

Tdtdai.,  C.  J.  Putting  all  the  circumstances  together,  it  seems  to  me 
that  the  affidavits  disclose  reasonable  ground  for  supposing  that  .the  declara- 
tion came  to  the  tenant's  hands  on  the  21st,  the  day  before  the  term. 

Rule  granted. 

(c)  Doe  dewL,  Emtiey  v.  Roe,  ante,  vol.  i.  p.  840,  (39  E.  C.  L.  R.  676,)  it  was  h'^ld  not  to 
be  sufficient  that  the  declaration  senred  on  a  member  of  the  family  of  the  tenant  in  pos- 
apition  came  into  the  hands  of  snch  tenant  before  the  first  day  of  the  term,  unless 
endemet,  that  the  declaration  had  so  reached  the  hands  of  the  tenant,  was  in  the  possession 
of  the  lessor  of  the  plaintiff  early  enough  to  enable  him  to  move  for  judgment  on  the 
first  day  of  term.  No  previous  case  had,  it  is  believed,  gone  to  that  extent.  Doe  tUm, 
Emuky  v.  Ro€  appears  to  be  now  virtually  overruled  by  the  decision  in  the  principal 


Had  the  letter  been  written  and  sent  on  the  twenty^/Srit  of  May,  (see  9  Dowl.  P.  C.  844,) 
it  a^  have  been  received  in  time  to  give  the  lessor  of  the  plaintiff  the  power  of 
moving  for  judgment  on  the  first  day  of  term ;  the  existence  of  which  power  was 
considered  necessary  in  Doe  dem,  Emdey  v.  Roe, 
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Case,  per  qmod  tcrviltum  amint,  may  be  maintained  by  the  master,  although  the  injury 
done  to  the  servant  was  not  direct,  but  consequential,  and  the  servant  could  not  have 
maintained  an  action  of  trespass  for  such  injury,  but  must  have  sued  in  case. 

In  case  per  quod  atrviliMm  amisit^  a  general  allegation  of  service  is  sufficient,  without 
stating  that  the  servant  was  hired,  or  that  he  was  to  receive  a  salary. 

Case.     The  first  count  of  the  declaration  stated,  that  one  Goss,  before 

and  at  the  time,  &c.,  was,  and  Jram  thence  kUherto  had  continued  and  stUh 

1005,  the  servant  and  traveller  of  the  plauitifis ;  and  that  Goss  on,  &c.,  was 

possessed  of  a  certain  phaeton,  and  of  a  certain  horse  then  drawing  the 

«AQ^     same,  and  in  which  phaeton  *Gross  was  then  riding  along  a  nigh- 

-■      vray ;  and  the  defendant  was  also  then  possessed  of  a  gig  and  horse, 

then  under  his  care  and  management,  proceeding  alon^  the  said  highway ; 

and  that  the  defendant  •so  cardessly,  negligently,  and  improperly  drove  his 

said  gig  and  horse,  that,  b^  the  carelessness,  &c.,  of  the  defendant,  the  said 

ffig  then  ran  and  struck  with  great  violence  against  the  said  phaeton  ;*  and 

mereby  Gross  was  then  thrown  with  great  violence  out  of  his  said  phaeton 

upon  the  ^und  there ;  and  by  means  of  the  premises,  Goss  was  then 

greatly  bruised,  and  became  and  was  sick,  disabled,  and  unable  to  attend 

to  the  necessary  business  of  the^plaintifis,  about  which  he  was  employed  at 

the  time,  &c.,  and  so  remained  from  thence  hitherto  ;  during  all  which  time, 

by  reason  of  the  premises,  the  plaintifis  lost  the  service  of  Goss,  and  all 

advantage  which  otherwise  would  have  accrued  to  them  from  such  service : 

and  also,  by  reason  thereof,  the  plaintiffs  were  obliged  to  employ,  and  did 

necessarily  employ,  one  Gassiot,«  during  the  penod  aforesaid,  as  their 

traveller  and  servant  instead  of  Goss,  and  became  liable  to  pay,  and  did 

afterwarrls,  to  wit,  on,  &c.,  necessarily  pay,  to  Grassiot  a  large  sum  of  money, 

to  wit,  2002.,  for  the  expenses  and  wages  of  Grassiot  as  such  traveller  and 

aenrant  during  the  perioa  aforesaid. 
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The  second  count, — after  stating  the  horse  of  the  defendant  to  be  of  a 
vicious  and  unmanageable  temper  and  disposition,  insomuch  that  the  last- 
mentioned  horse,  by  reason  of  its  said  vicious  and  unmanageable  temper 
and  disposition,  could  not  be  driven  in  the  said  gig  along  the  said  highway 
without  great  danger  to  all  the  liege  subjects  of  our  lady  the  queen,  then 
traveUing  in  carriages  or  on  foot  along  the  same,  as  he  the  defendant  before 
and  at  Uie  time  of  the  committing,  &c.,  wdl  knew, — alleged  that  the 
defendant,  well  knowing  the  premises,  on,  &c.,  wrongfully  caused  the 
*last-mentioned  horse  to  oe  put  and  harnessed  to  the  said  gig,  and  r-^^ 
then  wrong^ly  and  injuriously  drove  the  same,  being  so  put  and  '- 
harnessed  to  the  said  gig,  along  the  said  highway,  in  and  along  which  Cross 
was  so  riding  as  last  dbresaid ;  b]^  reason  whereof,  and  of  the  vicious  and 
unmanageable  temper  and  disposition  of  the  last-mentioned  horse  of  the 
defendant  becoming  unmanageable  while  drawing  the  said  gig  as  aforesaid, 
the  said  gig  then  ran  and  struck  widi  great  force  and  violence,  against  the 
said  phaeton ;  and  thereby,  &c.,  as  in  the  first  count,  from  the  *. 

Pleas :  to  the  first  count,  not  guilty ;  secondly,  to  the  second  count,  that 
the  said  horse  of  the  defendant  was  not  of  a  vicious  and  unmanageable  tem- 
per and  disposition,  whereby  the  said  horse  could  not  be  driven  in  the  said 
gig  along  the  said  highway  without  great  danger  to  all  the  liege  subjects  of 
our  said  lady  the  queen,  then  traveUing,  with  carriages  or  on  foot,  along 
the  same,  modo  etjarmd;  concluding  to  the  country ;  thirdly,  to  the  second 
count,  that  the  defendant  did  not  know  that  the  said  horse  of  him  the  defend- 
ant was  of  a  vicious  and  unmanageable  temper  and  disposition,  whereby 
the  said  horse  could  not,  &c.,  fas  in  the  last  plea.) 

Upon  these  pleas  the  plaintiffs  joined  issue. 

The  cause  was  tried  before  Tihdal,  C.  J.,  at  Guildhall,  after  Easter 
term  last ;  when  a  verdict  was  found  for  the  plaintiffs,  upon  all  the  issues ; 
damages,  632. 

ChannMj  Seijt.,  now  moved  in  arrest  of  judgment.  "Where  a  servant 
can  maintain  trespass,  or  where,  as  in  a  case  of  seduction,  the  servant  has 
no  right  of  action,  a  master  may  maintain  an  action  on  the  case  for  the  loss 
of  service ;  but  where,  as  here,  the  remedy  of  the  servant  is  in  case,  it  is 
submitted  that  the  master  cannot  support  any  action,  the  injury  being  too 
remote,  inasmuch  as  it  is  a  consequence  upon  a  consequence.  Maule,  J. 
The  injuiy  to  the  servant  and  that  to  the  ^master  are  collateral  to  r«Q« 
each  other,  and  not  consequent  upon  one  another.]  The  injury  to  *- 
the  master  is  the  consequence  of  the  damage  ^suffered  by  the  servant. 

SMaule,  J.  A  servant  without  any  re^lar  ensagement  might  recover 
[amages  both  in  respect  of  personal  injuries  caused  by  the  wrongful  act  of 
the  defendant,  and  also  for  the  loss  arising  from  inability  to  work  and  thereby 
to  earn  wages.  So  for  as  regards  the  disability  to  work,  the  master  stands 
in  the  same  situation  as  the  servant.]  Secondly,  the  declaration  is  defective 
in  not  stating  that  Goss  was  employed  by  the  plaintiffs  at  a  yearly  salary,  or 
that  they  were  bound  to  pay,  or  that  they  did,  in  point  of  fact,  pay  him  any 
salary. 

Tiin>AL,  C.  J.  It  seems  to  me  that  there  is  no  eround  for  the  distinction 
which  has  been  suggested.  In  this  case  (he  ddendant  has  committed  a 
wrongful  act,  from  which  two  consequences  hare  resulted,  the  one  to  the 
masters  and  the  other  to  the  servant.  It  is  admitted  that  if  the  defendant 
had  mlJuUy  driven  against  the  carria^  containing  the  plaintiffs'  servant, 
this  action  might  be  maintained ;  but  it  is  contended,  that  inasmuch  as  under 
the  circumstances  of  the  present  case  the  servant  could  only  have  sued  in 
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case  for  tfie  consequential  damage  done  to  him,  his  employers  have  116 
remedy,  the  injuiy  sustained  by  them  being  tto  remote.  I  am  not  aware  of 
any  reason  why  the  masters  shonld  be  withc^^t  remedy  merely  from  the  cir* 
cumstance,  that  the  remedy  of  the  servant  is  by  an  action  on  the  case,  and 
not  by  an  action  of  trespass.  With  respect  to  the  other  point,  the  declara- 
tioD  alleges  that  Goss  was,  and  still  is,  the  plaintiffs'  servant,  which  is  suffi- 
cient. There  was  no  necessity  to  state  that  he  was  hired  at  any  wages  or 
salaiy.  (a) 

^21        ^CoLTBCAN,  J.    A  loss  has  resulted  to  the  plaintiffs  by  the  wrong- 
-'    fill  act  of  the  defendant.    There  having  been  damnum  et  injuria^ 
die  plaintiffs  are  entitled  to  redr^. 

Eeskine,  J.  The  distinction  relied  on  for  the  defendant  appears  to  me 
to  be  a  mere  verbal  distinction,  founded  upon  no  principle. 

Maule,  J.,  concurred.  Rule  refused,  (i) 

(a)  The  damage  woald  be  the  tame  whether  the  services  of  the  disabled  servant  were 
^taitoos  or  paid  for,  supposing  the  masters  to  be  obliged  to  hire  another,  or  to  do  the 
vork  themselves,  or  to  leave  it  andone.  The  allegation  that  Goss  was  a*ui  atill  it  the 
pbiatifliB'  serraaCy  shows  that  while  paying  Gassiot*  they  were  ftUitUd  to  the  services  of 
Goss. 

(6)  In  the  Reg.  Brev.  95  a,  is  a  writ  for  a  master :  "  Qnare  vt  et  arm  is  maosum  ipsias 
A.  spud  H.  obsedemnt,  et  homines  et  servientes  stios,  extra  mansum  prasdictum  ezis- 
tenles,  idem  mansam,  ad  servitium  et  commodam  ipsias  A.  inibi  faciendum,  ingredi,  et 
qioidam  alios  homines  et  servientes  snos,  inibi  ezislentes,  mansam  pnedictum,  ad  ter- 
nun  ejosdem  A.  ezcolendam,  et  ad  alia  negotia  ibidem  lacienda,  exire,  non  permiserant; 
per  quod,  Ac."    And  see  F.  N.  B.  87  N. 
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fijra  will  (made  before  1838,)  the  testator  devised  as  follows: — ^"As  lo  my  messuages, 
lands,  and  tenements,  and  real  estate,  1  dispose  thereof  as  follows :  I  give  and  devise 
Wbiteacre  onto  A.  and  B.  and  their  heirs,  for  the  nse  of  C.  for  life,  and  aAer  her  de- 
cease, to  ilie  ose  of  D.  and  K,  as  tenants  in  common ;"  UM^  that  D.  and  £.  took  a  fee. 

Debt,  for  66/.  1%.  3d.j  claimed  as  rent  due,  in  respect  of  the  share  of 
flie  late  Heniy  Kni^t,  of  Otford  casde  and  farm,  at  Otford,  in  Kent. 

Plea :  nunauam  indebitatus. 

The  followmg  case  was  stated,  under  a  judge^s  order,  for  the  opinion  of 
Ae  court : — 
*931         Robert  Parker,  being  seised  of  freehold  and  copyhold  *land,  and 

*  possessed  of  leasehold  estates,  by  his  \rill,  duly  executed,  bearing 
date  the  24th  of  June,  1829,  after  directing  the  payment  of  debts,  and 
bequeathing  to  his  wife  60,000/.  consols,  and  to  other  persons  certain  spe- 
cific and  pecuniary  legacies,  gave  and  bequeathed  as  follows : — ^^  Also  I 
give  and  bequeath  unto  Sir  Timothy  Shelley,  Bart.,  and  Sir  John  Shelley 
Sidney,  Bart.,  all  the  rest  and  residue  of  my  ready  money,  securities  for 
money,  and  moneys  in  the  funds,  upon  trust  to  invest  the  same  in  their  joint 
nstmes,  and  to  pay  to  my  wife  Helen,  or  permit  and  suffer  her,  or  her  agent 
for  her  use,  to  receive,  ttie  dividends  or  interest  of  the  same  during  her  life ; 
and  after  her  decease,  upon  this  further  trust,  to  divide,  transfer,  and  pay 
the  said  stocks  and  moneys  mito  and  amongst  my  cousins,  Thomas 
Marcbant,  John  Marchant,  and  the  children  of  thy  late  cousin  William 
Marchant,  and  the  children  of  my  late  cousin,  Mary  Knight,  viz.,  one 
^ual  share  to  T.  M.,  one  equal  share  to  J.  M.,  one  equal  share  unto 
and  amongst  the  children  of  W.  M.,  and  the  remaining  share  unto  and 
amongst  the  children  of  Mary  Knight ;  fhe  share  of  such  child  or  children 
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as  shall  be  under  the  age  of  twenty-one,  when  the  same  shall  become 
transmissible  by  the  decease  of  my  wife,  shall  be  paid  into  the  hands  of 
the  natural  parent,  or  next  of  kin,  or  ^ardian  appointed,  as  the  case  may 
be.''  And  after  directing  that  the  receipt  or  release  of  the  legatees  should 
be  a  sufficient  discharge  to  his  trustees,  and  that  they  should  not  be  account* 
able  for  any  more  of  his  personal  estate  than  should  come  to  their  respective 
hands,  he  proceeded : — '^  As  to  my  messuages,  lands,  tenements,  and  real 
estate,  I  do  dispose  thereof  as  follows :  I  give  and  devise  unto  the  said  Sir 
Timothy  Shelley  and  Sir  John  Shelley  Sidney,  and  their  heirs,  all  those  mv 
two  third  parts  or  shares,  and  all  other  my  nght  and  interest,  in  and  to  all 
those  messuages,  lands,  and  tenements  ^situate  at  Ifield,  in  the  county  i-^q^ 
of  Sussex ;  also  in  and  to  all  that  messuage,  lands,  and  tenements  in  ^ 
Charlewood,  in  the  county  of  Surrey,  with  every  of  their  appurtenances,  either 
in  the  same  or  in  any  other  parishes,  situate  and  called  or  known  by  the 
name  of  Westfield,  or  by  whatsoever  other  name  called  or  known ;  also  all 
that  my  manor  or  royalty^  messuages^  hnds^  tenements^  and  hereditaments^ 
tmd  castle  situate  at  Otfordj  in  the  county  of  Kenty  with  all  appurtenances  ^  now 
in  the  occupation  o/*  T.  S. ;  also  all  that  messuage  and  farm,  and  lands, 
with  the  appurtenances,  in  Chevington,  in  the  county  of  Suffolk;  also  my 
farm  and  lands  in  Hersrave  and  Hessell,  in  Suflblk ;  also  in  Hoo,  in  the 
county  of  Kent ;  in  Ifield,  in  the  county  of  Sussex ;  in  Charlewood,  in  Sur- 
rey ;  also  my  house  in  Catharine  Place,  Bath ;  and  all  other  my  messuages, 
lands,  tenements,  and  hereditaments,  not  herein  particularly  mentioned, — 
upon  the  following  trusts :  first,  for  the  use  of  my  wife  Helen,  for  her  life, 
and  after  her  decease,  to  the  use  of  the  said  T.  M.  and  J.  M.,  and  the  chil- 
dren of  the  said  W.  M.  and  Mary  Knight,  in  equal  shares  and  proportions, 
as  tenants  in  common."  The  testator  further  bequeathed  to  his  said  wife, 
absolutely,  certain  other  personal  property  in  tliese  words :  "  All  my  jewels, 
plate,  linen,  china,  carriage,  wines,  and  other  goods,  chattels,  and  eflects 
whatsoever ;"  and  appointed  her  sole  executrix. 

Robert  Parker  died  on  the  27th  of  March,  1837.  Helen  Parker  survived 
her  husband,  and  died  on  the  30th  of  May,  1838.  Mary  Knight  and  Wil- 
liam Marchant  were  both  dead  at  the  time  the  will  was  made.  There  were 
five  children  of  Mary  Knight  living  at  the  time  of  the  death  of  the  testator, 
viz.,  Thomas  Knight,  William  Knight,  Richard  Knieht,  Mary,  the  wife  of 
Stephen  Grantham,  and  Henry  Knight.  Henry  Knight  died  on  the  24th 
of  July,  1837,  in  the  lifetime  of  Helen  Parker. 

The  plaintifis,  Thomas  Knight,  William  Knight,  Richard  Knight,  and 
Stephen  Grantham,  are  now  entitled  to  *the  said  Henry  Knight's  share  r^gg 
of  the  real  estates  of  the  testator,  provided  the  said  Heniy  Knight  '- 
took  in  fee  under  the  will.  The  defendant  has  been  for  many  years  past  a 
tenant  of  Otford  castle  and  farm,  and  paid  rent  in  respect  of  the  said  estate, 
as  such  tenant,  to  the  testator  in  his  lifetime  and  to  his  widow ;  and  since 
her  death,  and  the  death  of  the  said  Henry  Knight,  he  has  made  two 
several  payments  on  account  of  the  rent  due  in  respect  of  the  share,  late 
of  the  said  Henry  Knight,  to  the  plaintifis,  but  in  the  absence  of  all  know- 
ledge as  to  the  rights  of  the  parties  claiming  such  rent. 

The  question  tor  the  opinion  of  the  court  is,  whether  the  devisees  in 
remainder,  after  the  estate  for  life  devised  to  the  te*tator's  wife  Helen  in  the 
real  estates  of  the  testator,  took  estates  in  fee  or  for  life  only,  under  the  said 
will.  If  the  court  shall  be  of  opinion  that  they  took  estates  in  fee,  then  the 
defendant  agrees  that  a  verdict  and  judgment  shall  be  entered  for  the  plain 
tifls,  for  66/.  Ids,  3d.  and  costs. 
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Bat  if  the  coart  shall  be  of  opinion  that  the  devisees  in  remalider  to 
estates  for  life  only,  then  the  plaintifls  agree  that  a  judgment  shall  be  entered 
against  them,  of  noUe  prosequi^  immediately  after  the  decision  of  the  case, 
or  otherwise,  as  the  court  may  think  fit. 

Chtmnelly  Serjt.,  for  the  plaintifls.  The  devisees  took  the  fee  notwith- 
standmg  the  absence  of  words  of  inheritance.  The  testator  states  his  inten- 
tion to  dispose  of  his  ^^  messuages,  lands,  tenements,  and  real  estofe."  The 
term  used  is  '<  estate,"  not  '^  estates."  The  former  word  has  been  considered 
sufficient  to  cany  the  fee,  except  where  from  the  context  it  appeared  that 
the  word  was  used  in  the  same  sense  as  ''  estates,"  by  which  latter  term, 
particularly  property,  not  the  interest  of  the  testator  therein,  will  be  under- 
stood ;  Gall  v.  Esdaiky  8  Bing.  323,  (21  E.  C.  L.  R.  305,)  1  M.  &  IScott, 
tgch     466.(a)     ^FTiNDAL,  C.  J.     Has  not  that  been  decided  otherwise  in 

-■  Chancery  ?  J  That  was  before  Gale  v.  EsdaUe.  In  Doe  dem.  Pen* 
warden  v.  Gilbert^  3  Bro.  &  B.  85,  (7  E.  C.  L.  R.  359,)  6  B.  Moore,  268, 
the  words  <^  estate  and  efiects"  were  held  sufficient  to  pass  the  fee.  That  is 
a  case  directly  in  point.  There  is  indeed  this  difference  in  the  two  cases, 
that  here  the  devise  is  to  trustees  and  their  heirs ;  which  appears  to  make 
this  case  rather  stronger  than  Doe  dem,  Penwarden  v.  Gilbertj  as  the  devise 
to  the  trustees  and  their  heirs  shows  in  what  sense  the  word  ^^  estate"  is 
used.  Challenger  v.  Sheppard,  8  T.  R.  597,  would  be  directly  in  point, 
except  that  there  counsel  went  on  to  take  another  ground  ;  and  as  the  court 
only  certified  their  opinion  to  the  Lord  Chancellor,  the  grounds  upon  which 
that  opbion  was  formed  do  not  appear.  The  case  was,  however,  argued 
principally  on  the  first  point ;  and  that  alone  is  noticed  by  the  reporter  in 
the  marginal  note.  So,  where  a  tenant  in  common  in  fee  devised  her  pro- 
perty as  ^'  my  share  of,  &c.,"  it  was  held  that  the  devisee  took  a  fee ; 
Pans  V.  MtUeTj  5  M.  &  Selw.  408.  In  Doe  dem.  Knott  v.  Lawtony  4  N. 
C.  455,  (33  E.  C.  L.  R.  411,)  6  Scott,  303,  Tindal,  C.  J.,  in  delivering 
the  judgment  of  the  court,  says,  '^  The  word  '  estate'  in  a  will  has  been 
held,  in  a  series  of  cases  at  once  so  numerous  and  so  uniform,  to  extend  to 
the  quantity  of  interest  which  the  testator  has  in  the  land  devised,  that  the 

feneral  rule  is  laid  down,  that  it  shall  carry  a  fee,  unless  the  intention  is 
rokcn  in  upon,  by  other  expressions  in  the  will  clearly  showing  that  it  is 
intended  to  give  it  a  more  limited  construction."    4  N.  C.  461,  (33  £. 

V/a     Li,     IV.) 

Talfourdj  Serjt,  contrH.  The  devisees  in  remainder  took  an  estate  for 
life  only.  It  has  been  conceded,  that  unless  a  manifest  intention  appears 
^Q^l  upon  the  fiice  of  the  *will,  the  devisees  will  take  an  estate  for  life 
^  only.  It  must  also  be  conceded  that  the  word  "  estate"  in  the  in- 
troductory part  of  the  will,  has  not  the  eflect  of  controlling  the  subsequent 
devise ;  Doe  dem.  Child  v.  Wright^  8  T.  R.  64 ;  Goodright  dem.  Drewry 
V.  BorroTi,  1 1  East,  220 ;  Doe  dem.  Small  v.  Jlllenj  8  T.  R.  497.  [Maule, 
J.  The  partios  who  claim  by  devise  must  make  out  the  affirmative.(i)  In 
Challenger  v  Sheppard  it  is  quite  uncertain  upon  what  ground  the  certificate 
proceeded.  In  Roe  dem.  Bowes  v.  Blachettj  Cowp.  235,  Lord  Mansfield, 
C.  J.,  said,  that  if  the  intention  to  give  a  fee  was  problematical,  the  rule 
of  law  (c)  must  take  its  course.     The  cases  go  no  further  than  this, — that 

(a)  And  see  Doe  dem.  Lean  y.  Lean,  1  A.  &  E.  N.  8.  320,  (41  E.  G.  L.  R.  515.) 
(6)  To  this  extent  only  does  the  trivial  expression, — "  that  the  heir-at-law  cannot  be 
disioherited  except  by  express  words,**  (though  often  pat  forward  as  a  positive  and 
tobstantive  mle  of  law,)  appear  to  be  tme.    Vide  4  Mann,  dt  Ryl.  71  (d,)  note  to  JCtNf 
V.  Ringetead, 
(r)  Vide  sopH,  note  (6). 
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if  the  vrord  '^  estate"  is  found  in  the  dente  iUelf^  it  is  sufficient  to  pass 
the  fee. 

ChamnM^  Serjty  in  reply.  It  may  be  admitted  that  this  case  is  not  so 
strong  as  those  in  which  the  word  ^'  estate"  occurs  in  the  devising  part  of 
the  instrument ;  but  enough  appears  to  show,  that  the  words  m  the  intro- 
ductory part  of  the  will,  ought  to  be  considered  as  pointing  out  the  meaning 
of  the  words  used  in  the  devising  part. 

TiNDAL,  C.  J.  The  question  here  is,  whether,  though  the  artificial  words 
for  creating  a  fee  are  not  to  be  found,  enough  appears  on  the  fiice  of  the 
will,  to  show  an  intention  on  the  part  of  the  testator,  that  the  fee  should 
pass.  I  think  I  can  see  sufficient  evidence  of  an  intention  that  the  devisees 
m  remainder  should  take  in  fee.  The  introductory  words  are,  '^  As  to  my 
messuages,  lands,  tenements,  and  reo/  estate^  I  dispose  ^thereof  as  •r*Qo 
follows.  I  cannot  think  that  these  are  mere  idle  words.  When  ^ 
the  testator  couples  ^^  messuages,  lands,  and  tenements"  with  ^'  real  estate," 
he  means  something  beyond  that  which  would  pass  by  the  former  words 
alone ;  he  means  to  dispose  of  the  whole  of  his  interest.  He  afterwards, 
after  particularizing  certain  estates,  speaks  of  "  all  other  my  messuages, 
lands,  tenements,  and  hereditaments."  There  is,  moreover,  an  express 
devise  to  trustees  and  their  heirs,  independentlv  of  any  evidence  of  intention 
arising  out  of  the  use  of  the  term  '^  real  estate."  He  gave  a  fee  where  there 
was  no  necessity ;  as  the  persons  designated  as  trustees  take  no  estate  under 
the  will.  It  seems,  therefore,  as  if  by  these  words  it  was.  intended  to  give 
the  fee  to  the  parties  themselves.     This  case  cannot,  I  think,  be  distin- 

fuished  from  Challenger  v.  Sheppard^  where  it  must  be  taken  to  have  been 
eld  that  where  an  estate  in  fee  is  devised  to  trustees  upon  trust  after  a 
certain  event,  to  permit  and  sufler  A.  B.  to  enter  and  enjoy  the  whole, 
without  any  other  limitation  as  to  the  interest  of  A.  B.,  A.  B.  takes  the 
beneficial  interest  in  fee ;  for  I  do  not  feel  the  force  of  the  second  ground 
put  by  the  counsel  for  the  plaintiff  in  Challenger  v.  Sheppard,{a)  The 
certificate  would  doubtless  proceed  on  the  broad  ground,  that  the  general 
words  were  not  restrained  by  any  expressions  indicating  an  intention  that  a 
less  estate  than  a  fee  should  pass  to  A.  B.  I  think  the  plaintiff  is  entided 
to  judgment  for  the  66L  I3s.  3d. 

CoLTMAN,  J.  The  introductory  words  not  being  immediately  connected 
with  the  premises  devised,  I  think  it  is  not  conclusively  shown,  that  by  using 
them,  the  remainder  in  fee  was  intended  to  be  devised.  Still,  it  is  a 
^circumstance  from  which  other  facts  tending  to  show  an  intention  to  r*gg 
give  the  fee  may  derive  confirmation ;  as  Lord  Ellenborough  ob-  ^ 
serves  in  Goodright  v.  Barrow^  *'  With  respect  to  the  introductory  words, 
it  has  been  held  m  many  cases  that  they  are  not  sufficient  of  themselves  to 
carry  a  fee,  but  juncta  juaani.^^  11  East,  223.  Giving  the  land  to  trus- 
tees and  their  heirs  is  strong  to  show  that  cetteux  que  trust  were  to  take  the 
same  interest.  That  was  the  ground  upon  which  Challenger  v.  Shq^pard 
was  decided. 

Erskime,  J.  I  am  of  the  same  opinion.  The  cases  cited  clearly  show 
that  words  found  in  the  introductory  part  of  the  will  are  not,  of  themselves, 
sufficient  to  carry  the  fee  under  a  subsequent  general  devise.  Although 
they  indicate  an  intention  to  dispose  of  the  fee,  that  intention  may  not  have 
been  carried  into  effect.  Taking,  however,  the  whole  of  this  will  together, 
the  testator  has  shown  an  intention  to  dispose  of  all  his  interest,  and  that 

(a)  Gibbs,  of  counsel  with  the  defendant,  doen  not  appear  to  have  considered  it  neces 
tary  to  notice,  in  his  reply,  the  second  point  taken  by  Best,  Serjtn  for  the  plaintiff 
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die  devisees  in  lemaioder  should  take  a  fee.  It  would  have  been  useless 
to  give  the  estate  to  the  trustees  and  their  heirs  except  for  the  purpose  of 
passing  the  whole  fee  to  the  beneficial  devisees. 

Haule,  J.  I  also  thbk  that  the  plaintifls  are  entitled  to  recover  the  rent. 
A  case  not  unlike  the  present  came  lately  before  the  Court  of  Exchequer,  (a) 
The  words  in  the  introductory  part  of  this  will,  indicate  an  intention  to  use 
words  in  a  subsequent  part  of  the  will  which  should  operate  as  a  devise  of 
the  fee.  Still,  the  intimation  of  an  intention  to  devise  a  fee  wiU  not,  of 
itself,  enlarge  a  general  devise  into  a  fee.  But  the  preliminary  clause 
throws  light  upon  terms  used  in  the  devising  clause,  which  otherwise  might 
*1001  ^  doubtful.  *To  understand  the  meaning  of  a  particular  clause,  we 
-I  ought  to  look  at  the  words  which  occur  both  before  and  after.  Here, 
the  word  '^  heirs"  in  the  introductory  part  of  the  will  imports  absolute  owner- 
ship.  In  the  subsequent  parts  of  the  will  the  testator  appears  to  assume  that 
he  has  sufficientlv  expressed  his  intention  to  pass  that  absolole  ownership ; 
aad  the  will  is  silent  as  to  the  extent  of  interest  which  the  beneficial  devisees 
in  remainder  are  to  take.  I  think  that  the  intention  to  pass  the  fee,  inti- 
mated in  the  introductory  part  of  the  will,  is  sufficiently,  though  not 
technically,  brought  down  to  the  beneficial  devisees. 

Judgment  for  the  plaintiff. 

(a)  Id  Dot  4m.  BphtrU  v.  Robtri$^  7  M.  4k  W.  38S. 
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Goods  are  sold  to  be  paid  for  by  instalments,  the  balance  to  be  paid  before  remoyaU 
The  vendor  allows  the  vendee  to  place  the  goods  under  lock  and  key  upon  the  vendor's 
premises,  and  delivers  the  key  to  the  vendee,  bat  retains  the  key  of  the  externa]  enclo- 
Mie.  The  l>alaiice  being  unpaid,  Uie  vendee  has  not  such  a  possession  as  will  entitle 
Urn  to  maintain  trover  against  the  vendor  npon  a  wrongful  removal  and  sale  of  the 
goods. 

Teoveb,  for  the  value  of  100  bushels  of  apples.  Pleas :  first,  not  guilty ; 
secondly,  diat  the  plaintiff  was  not  possessed. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Maidstone  summer 
assizes,  1840,  the  plainriff  put  in  an  agreement  in  writing,  whereby  the 
defendant,  on  the  11th  of  September,  1839,  sold  all  his  fruit  at,  &c.,  for  38/. 
to  the  plaintiff,  who  was  to  pay  10/.  on  the  following  Monday,  10/.  on  the 
Monday  after,  and  the  remamder  before  he  took  any  of  the  apples  off  the 

t remises.  Thp  plaintiff  paid  33/.  before  the  1st  of  October,  on  which  day 
e  gathered  the  apples,  and,  by  the  defendant's  permission,  placed  them 
in  a  kiln  in  the  uefendant's  outhouse.  The  defendant  kept  the  key  of 
*1011  *^^  outhouse,  but  delivered  the  key  of  the  kiln  to  the  plaintiff.  On 
1  the  27th  of  December  the  defendant  gave  the  plaintiff  a  written 
notice  to  pay  for  the  apples  and  take  them  away.  This  not  bein^  done,  the 
defendant  resold  the  apples  on  the  22d  of  January  for  6/.,  which,  it  was 
in^sted  on  the  part  of  the  plaintiff,  the  defendant  had  no  right  to  do,  it  not 
being  shown  that  he  had  waited  a  reasonable  time  after  the  plaintiff  was  in 
mofu.  For  the  defendant,  it  was  contended,  that  sufficient  time  had 
«lapsed ;  and  it  was  submitted  that,  even  supposing  the  sale  to  have  taken 
place  too  soon,  the  second  issue  must  be  found  against  the  plaintiff,  as  he  had 
neither  actual  possession  nor  the  right  of  possession.  Lord  Abinger,  C.  B., 
left  it  to  the  juiy  to  say,  whether  a  reasonable  time  had  elapsed,  after  the 
stipulated  day  of  payment,  before  the  defendant  resorted  to  the  measure  of 
reselling  the  apples.     The  jury  found  that  a  reasonable  time  had   not 
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elapsed,  and  returned  a  Terdict  for  the  plaintiff,  damages  52.    Leave  was 
reserved  to  move  for  a  nonsuit. 

In  Michaelmas  term,  1840,  Channellj  Serit.,  moved  accordingly,  and 
referred  to  Bloxam  v.  Sanders,  4  B.  &  C.  941,  (10  £.  C.  L.  R.  481,)  7  D. 
&  R.  396,  and  WUmshurgt  v.  Bowker,  5  N.  C.  541,  (35  E.  C.  L.  R.  218,)  (a) 
A  rule  nisi  being  granted, 

Talfourdj  Sent.,  now  showed  cause.  The  plaintiff  might  have  been 
entided  to  complain  as  to  the  correctness  in  point  of  law,  of  leaving  it  as  a 
question  to  the  jury,  whether  a  reasonable  time  had  elapsed.  That,  how- 
ever, is  not  now  material,  the  jury  having  found  the  fact  against  the 
defendant.  However  that  may  be,  the  plaintiff  was  entitled  to  the  verdict. 
The  only  question  here  is,  whether  the  plaintiff  had  such  a  property  in  the 
apples,  and  such  a  right  of  possession,  as  would  enable  *him  to  r*iQo 
maintain  trover ;  a  question  entirely  beside  the  cases  which  were  ■- 
cited  when  tnis  rule  was  moved  for.  This  is  not  the  case  of  a  vendor 
claiming  a  lien  upon  goods  remaining  in  his  possession,  as  in  Bloxam  v. 
Sanders,  Here,  the  plaintiff  had  not  only  acquired  the  property  (6)  and  the 
right  of  possession ;  he  had  also  the  actual  possession.  The  apples  were 
under  his  lock  and  key,  with  the  assent,  and  by  the  veiy  act,  of  the 
defendant  himself.  He  had  such  a  possession  as  would  have  enabled  him 
to  maintain  trespass  or  trover  aeainst  a  third  party ;  and,  consequently,  he 
may  sue  the  defendant.  Wilmsnarst  v.  Bowker,  therefore,  does  not  apply. 
The  court  will  not  say  that  the  defendant  had  a  right  to  enter  the  kiln. 
[Erskine,  J.  It  would  be  no  conversion  if  the  defendant  was  entitled  to 
retain  the  apples.] 

Channellj  Seijt.,  contrit.  To  support  the  issue,  the  plaintiff  was  bound 
to  prove  property  in  himself,  and  an  immediate  right  of  possession.  Where 
specific  goods  are  sold,  as  here,  the  property  passes  to  the  vendee  by  die 
sale,  but  he  has  no  right  to  the  possession  until  the  price  is  paid,  unless 
credit  is  given.  In  Bloxam  v.  Sanders,  Bayley,  J.,  says,  "  The  seller's 
right  in  respect  of  the  price,  is  not  a  mere  lien  which  he  will  forfeit  if  he 
parts  with  the  possession,  but  grows  out  of  his  original  ownership  and 
dominion  ;  and  payment  or  tender  of  the  price  is  a  condition  precedent  on 
the  buyer's  part ;  and  until  he  makes  such  payment  or  tender,  he  has  no 
right  to  the  possession." 

*TiNDAL,  C.  J.     The  only  question  is,  whether  the  plaintiff  was   rwiQo 
lawfully  possessed  of  the  apples  at  the  time  that  they  were  taken  by  ■- 
the  de^ndant. 

It  is  quite  clear,  upon  the  wholeiof  the  facts,  that  the  plaintiff  was  not 
entitled  to  remove  the  apples  till  the  price  had  been  paid.  Does  this  difler 
from  the  ordinary  rase  where  goods  are  pledged  ?  The  pledger  is  not  in  a 
condition  to  bring  trover.  That  is  the  situation  in  which  the  plaintiff  stands. 
I  think  the  circumstance  of  the  plaintiff  having  the  key  of  the  kiln,  whilst 
the  defendant  retained  the  key  of  the  external  enclosure,  was  immaterial. 
It  was  no  more  than  if  the  defendant  had  given  the  plaintiff  the  key  in 

(a)  7  8eott»  661,  on  demmrer ;  antd,  vol.  ii.  792,  (40  E.  C.  L.  R.  629,)  3  Scott,  N.  R. 
S78,  on  motion  for  jadgment  wm  obUamtt  vtndiclo,  A  writ  of  error  was  aAerwards 
bron^ht 

(/>)  By  the  modern  law  of  England,  not  only  the  risk  {penculum  rei  vendittt)  bat  the 

J  property  in  goods  sold  is  changed  by  the  bargain,  withont  delivery ;  and  this  deviation 
irom  the  civil  law,  which  appears  to  have  been  occasioned  by  inadvertence  in  assuming 
that  the  property  and  the  risk  are  inseparable,  though  clearly  distinguished  in  the  civil 
law,  has  been  adopted  (as  well  as  the  English  law  of  stoppage  m  tramitu;  8  N.  dk  H. 
•60  (c)  )  in  France.    Code  Civil,  No.  1683. 
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Older  that  he  might  look  at  the  apples,    I  think  the  Terdict  on  this  plea 
diould  have  been  for  the  defendant. 

CoLTMASj  J.  It  was  never  the  intention  of  the  defendant  to  part  with 
his  lien  upon  the  property.  The  apples  were  placed  in  the  kiln  in  order  to 
satisfy  the  plaintiff  that  he  would  have  the  same  articles.  As  the  defendant 
retained  the  outer  key,  he  cannot  be  considered  as  having  abandoned  his 
right  to  hold  the  goods  until  the  residue  of  the  price  was  paid.  It  was  an 
arrangement  which  is  frequently  adopted.  The  case  is  brought  within 
Bhxttm  V.  Sanders. 

Ebskihe,  J.  I  am  of  the  same  opinion.  Under  a  plea  of  ^*  not  possess* 
ed"  in  trover,  the  plaintiff  must  prove  actual  possession,  or  a  right  of  im* 
mediate  possession.  Here,  it  is  conceded  that  there  was  no  right  of  imme- 
diate possession.  Did  the  plaintiff  prove  acttuU  possession?  It  was 
contended  that  he  had  such  possession,  as  he  had  the  key  of  the  kihi  in 
vhich  the  apples  were  deposited.  But  the  key  of  the  place  by  which  the 
kiln  was  surrounded  was  m  the  possession  of  the  defendant.  The  question 
*1041  ^'  whether  the  defendant  intended  to  ^ve  ^possession  to  the  plain- 
-'  tiff,  or  merely  to  secure  the  plaintiff  against  the  removal  of  the  goods 
purchased,  or  the  substitution  of  others  of  an  inferior  description.  The 
latter  appears  to  be  the  only  reasonable  construction  to  be  put  upon  the  acts 
of  the  parties.  The  plaintiff,  therefore,  having  neither  actual  possession, 
Dor  the  right  of  immediate  possession,  thouffb  he  had  the  right  of  property, 
the  issue  ought  to  have  been  found  for  the  defendant. 

Maule,  j.  This  case  is  governed  by  Blaxam  v.  SanderSy  if  the  apples 
^re  m  the  possession  of  the  defendant.  But,  it  is  said  that  here  the  plain- 
tiff bad  actaal  possession.  It  is  possible  to  suppose  a  state  of  things  in 
which  the  plaintiff  had  obtained  possession  subject  to  a  right  in  the  defend- 
ant to  put  an  end  to  that  possession  in  the  event  of  non-payment.  No  such 
state  of  things,  however,  appears  to  exist  here.  The  evidence  appears  to 
me  to  show  that  the  defendant  was  in  possession  of  the  apples,  subject  to  a 
power  on  the  part  of  the  plaintiff  to  prevent  the  property  from  being  re- 
moved.(a)  As  the  plaintiff  was  not,  I  think,  in  possession,  the  case  comes 
within  Btoxam  v.  Sanders ^  a  decision  which  ought  not  to  be  disturbed. 

Talfourdj  Seijt.,  prayed  that  instead  of  a  nonsuit,  a  verdict  might  be 
enteral  for  the  plaintiff,  on  the  first  issue,  and  for  the  defendant,  on  the 
second. 

Rule  absolute  accordingly .(6) 

(a)  A  coiiTte  frequently  pursued  in  other  trades. 

(6)  And  see  MaHinddU  v.  Smith,  I  A.  dt  £.  N.  8  389,  (41  E.  C.  L.  R.  593.) 
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Uebt  for  163L  ISs.  for  fifty-two  weeks'  rent  on  a  parol  demise  for  twelre  months,  from 
2Sth  of  Febmary,  1839,  (Monday,)  at  32.  3t.  per  week.  Plea,  as  to  so  much  of  the 
rent  as  aecmed  dne  before  and  on  the  27th  of  July,  1839,  (Saturday,)  payment  and 
acceptance  in  satisfaction.  Htld  bad  on  special  demurrer,  as  no  weekly  rent  eonld 
have  become  due  on  the  latter  day,  and  no  apportionment  of  the  rent  for  the  fraction 
of  a  week  was  shown. 

la  debt  upon  a  parol  demise,(a)  plea,  that  during  the  term,  it  was  agreed  that  the  de> 
fendant  should  relinquish  the  possession  to  the  plaintiff  for  a  month,  after  which  the 
possession  should  be  resumed  by  the  defendant ;  and  that  the  defendant  did  relinquish 
the  possession,  but  the  plaintiff  would  not  restore  the  possession.  Htld  bad,  as  not 
•kQwing  a  surrender  or  an  eviction. 

(a)  Vide  pos^  112  (6). 
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Debt.  The  first  count  of  the  declamtion  stated  that  on  the  25tfa  of  Feb- 
ruary, 1839,  by  a  certain  agreement  then  made  by  and  between  the  plaintiff 
and  the  defendant,  the  plaintiff  agreed  to  let,  and  the  defendant  agreed  to 
take,  certain  rooms,  parcel  of  a  messuage  of  the  plaintiff,  at  the  weekly 
rent  of  3/.  3s.,  with  an  additional  charge  of  43.  per  week  for  coals,  for  the 
term  of  twelve  months  from  the  said  25th  of  February,  with  option,  on  the 
part  of  the  defendant,  of  giving  up  the  same  at  any  time  after  the  expiration 
of  eight  months,  but  not  sooner,  and  the  plaintiff  furnished  both  linen,  (for 
which  no  extra  charge  was  to  be  made  for  washing,)  and  furniture  of  the 
bedroom ;  that  by  virtue  of  this  agreement,  the  defendant  then  entered  into 
the  said  rooms,  and  became  and  was  possessed  thereof,  and  remained  and 
continued  so  possessed  for  a  long  space  of  time,  to  wit,  for  fifty*two  weeks, 
that  is  to  say,  from  the  day  and  year  last  aforesaid,  until  and  upon  a  certain 
other  day,  to  wit,  the  24th  of  February,  I840,(a)  when  a  large  sum  of 
money,  *to  wit,  163/.  IBs.  became  and  was  due  and  payable  from  r*i/)g 
the  defendant  to  the  plaintiff;  per  quod  actio  accrevU,  Second  ■-  . 
count,  upon  an  account  stated. 

The  defendant  pleaded,  secondly,  as  to  so  much  and  such  part  of  the 
first  count  of  the  declaration  as  related  to  the  non-payment  of  so  much  of  the 
rent  claimed  in  and  by  the  declaration,  as  accrued  due  before  and  an  the 
27th  of  July,  1839,  and  also  as  to  so  much  and  such  part  of  the  money 
mentioned  in  the  last  count  of  the  declaration,  as  equalled  the  amount  of 
rent  in  the  introductory  part  of  the  plea  mentioned  and  referred  to— actio : 
non — because  on  the  27tb  of  July,  1839,  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  the  commencement  of  the  suit,  the  de- 
fendant paid  to  the  plaintiff  divers  sums  of  money  amounting  to  the  sums 
of  money  in  the  introductory  part  of  the  plea  mentioned,  in  full  satisfaction 
and  discharge  of  all  cause  and  causes  of  action  in  respect  thereof,  which 
payments  the  plaintiff  did  then  accept,  of  and  from  the  defendant,  in  such 
fuU  satisfaction  and  discharge.     Verification. 

The  plaintiff  demurred  to  this  plea ;  assigning,  amongst  other  causes, 
that  the  part  of  the  count  to  which  the  plea  is  pleaded  is  not  pleaded  with 
sufficient  certainty — that  the  defendant  does  not  show  in  and  by  his  plea 
with  sufficient  certainty  to  have  much  of  the  rent ;  the  plea  is  intended  to 
apply  that  the  defendant  should  have  shown  in  and  by  his  plea,  by  a  specific 
allegation  in  that  behalf,  the  number  of  weeks  in  respect  of  which  the  rent 
mentioned  in  the  introductory  part  of  the  plea  accrued  due — that  the 


^defendant  ought  not  to  have  left  it  to  the  court  to  calculate  the  rvi/y^ 
amount  of  rent  to  which  the  plea  was  pleaded,  or  the  number  of  I- 
weeks,  in  respect  of  which  the  rent  mentioned  in  the  introductory  part  of 
the  plea  accrued  due — that  in  the  absence  of  any  specific  allegation  of  the 
amount  of  rent  to  which  the  plea  is  pleaded,  or  of  the  number  of  weeks, 
in  respect  of  which  the  rent  mentioned  in  the  introductory  part  of  the  plea 
accrued  due,  it  is  consistent  with  the  plea,  that  the  rent  in  the  mtroductoiy 
part  of  the  plea  mentioned  might  consist,  in  part,  of  rent  appo^Umed^  ana 
which  accrued  due  in  respect  of  the  half  or  other  divi^on  of  a  week,  and 

(a)  If  the  demise  was  for  twelve  lunar  months,  the  term  would  have  expired  on  Mon- 
day the  27tb  of  Jannary,  1840,  and  48  weeks  only  wonid  be  due.  If,  as  notwithstanding 
the  weekly  reservation  appears  to  be  the  true  construction,  (and  see  Tkt  QMwn  v.  Ckay>- 
IM,  1  A.  &  E.  N.  8. 347,)  (41  E.  C.  L.  R.  6830  the  demise  was  for  twelve  caUudar  months, 
iie  term  would  not  expire  tiU  the  26th  of  February,  (Tuesday;)  and,  as  the  action  was 
Drought  after  that  day,  the  declaration  ought  to  have  been,  not  for  fiAy-two  weeks,  but 
or  the  whole  period  of  the  demise — fiAy-two  weeks  and  a  day.  The  sum  claimed  also 
>m:tted  the  4«.  per  week  for  coals. 
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irldch  mivfat  be  calculated  by  the  defendant  at  the  rate  of  rent  per  week 
aientionea  in  the  first  count ;  in  which  case  the  apportionment,  and  the 
amount  thereof,  and  the  circumstances  relating  thereto,  should  have  been 
specially  alleged — that  the  plaintiff  alleges,  that  the  defendant  paid  to  the 
phdntin  divers  sums  of  money,  amounting,  to  wit,  to  the  $aid  sums  of 
money  in  the  introductory  part  of  the  plea  mentioned;  whereas  in  the 
introductory  part  of  the  plea  there  is  no  mention  of  any  sum  of  money ,(a)  that 
it  alleges  that  the  defendant  paid  to  the  plaintiff  divers  sums  of  money, 
amouQtin^  to  the  said  sums  of  money  in  the  introductory  part  of  the  plea 
mentioned,  while  the  introductory  part  of  the  plea  refers  only  to  rent  due 
on  the  27th  of  Jaly,  1839,  without  alleging  the  amount  of  rent  in  moneys 
nambered,(i)  and  without  alleging  the  number  of  weeks  in  respect  of  which 
such  rent  accrued,  and  that  the  plea  does  not  allege  the  amount  of  the  pay- 
ments in  the  plea  mentioned  in  moneys  numberea ;  wherefore  it  is  consist- 
ent with  the  plea  that  the  payments  made  were  of  a  smaller  amount  than 
the  rent  and  damages  for  the  detention  thereof,  in  respect  of  which  the  pay- 
*1081  °^^^^  ^^^  ^alleged  to  have  been  made,  in  which  case  the  parents 
-'  would  constitute  an  insufficient  answer  to  so  much  of  the  plaintiff's 
demand  as  the  plea  is  intended  to  apply  to. 

Fourth  plea,  to  so  much  of  the  rent  in  the  first  count  alleged  to  be  due, 
as  is  claimed  to  have  accrued  due,  after  the  27th  of  July,  1839 — actio :  non — 
because  after  the  making  of  the  agreement,  as  in  that  count  mentioned,  to 
wit,  on  the  said  25th  of  February,  1839,  the  defendant  in  pursuance  thereof, 
entered  upon  and  became  and  was  the  occupier  of,  the  said  rooms,  under 
that  agreement,  and  that  he  continued  and  was  such  occupier  thereof  for  a 
certain  period,  to  wit,  five  months  then  next  following,  during  the  whole  of 
which  period  the  defendant  regularly  paid  to  the  plamtiff,  and  the  plaintiff 
received  and  accepted  from  the  defendant,  the  rent  reserved  by  that  agree- 
ment ;  that  afterwards  and  after  such  last-mentioned  occupation,  and  before 
any  further  or  other  sum  had  become  due  or  payable  from  the  defendant,  in 
respect  of  the  said  rooms,  under  the  said  agreement,  to  wit,  on  the  said  27  th 
of  July,  1839,  it  was  agreed  by  and  between  the  plaintiff  and  defendant, 
ttiat  the  defendant  should  quit  and  deliver  up  to  the  plaintiff,  and  that  the 

tlaintiff  should  take  immediate  possession  of,  the  said  rooms,  and  should 
old,  retain,  and  enjoy  the  possession  thereof,  for  a  certain  period,  to  wit, 
one  calendar  month  fiom  the  date  of  the  last-mentioned  agreement ;  and  that 
in  consideration  of  the  defendant's  delivering  up  the  possession  of  the  said 
rooms  to  the  plaintiff  for  the  said  period,  the  defendant  should  be  dischar^d 
from  all  liabihty  to  pay  any  rent  for  or  in  respect  of  the  said  rooms  dunng 
die  last-mentioned  period,  and  which  would  otherwise  have  become  due  in 
respect  of  the  same  under  the  agreement  in  the  declaration  mentioned ;  and 
it  was  then  thereby  also  agreed  between  the  plaintiff  and  the  defendant,  that 
*]091  *^^^  ^^  expiration  of  the  period  specified  in  the  agreement  in  this 
-'  plea  secondly  mentioned,  during  which  period  the  defendant  was  to 

J  nit,  and  yield  up  the  possession  of,  the  said  rooms,  as  last  aforesaid,  the 
efendant  should  be  at  liberhr  to  return  to  and  retake  possession  of,  and 
ie*occupy,  the  said  rooms,  under  the  terms  of  the  agreement  in  the  declara- 
tion mentioned,  and  should  be  at  liberty  to  complete  his  tenancy  thereunder 
in  manner  aforesaid ;  that  in  pursuance  of  the  agreement  in  this  plea  secondly 
mentioned,  the  defendant  did  afterwards,  to  wit,  on  the  day  and  year  last 
abresaid,  quit  and  deliver  up  to  the  plaintiff  at  his  request,  the  possession 


ia)  This  seems  to  have  been  a  good  ground  of  demarrer. 
6)  Tide  1  Yin.  Abr.  S3S,  Covell,  voc  ^Mfiwrum. 

roi,  xLii.  9 


i; 
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of  the  said  rooms,  and  did  continue  out  of  the  possession  of  the  same  fipom 
thence  for  one  cidendar  month,  according  to  the  agreement  in  that  behalf 
and  at  the  like  request  of  the  plaintiff;  and  immediately  upon  and  after  the 
expiration  of  the  last-mentioned  period,  to  wit,  on  the  27 Ih  of  August,  1839, 
the  defendant,  in  further  pursuance  of  his  part  of  the  agreement  u  this  plea 
secondly  mentioned,  requested  the  plaintin  to  restore  and  deliver  the  pes 
session  of  the  said  rooms  to  the  defendant,  according  to  the  agreement  in 
this  plea  secondly  mentioned,  in  order  that  the  defendant  mi^ht  complete  his 
liaid  tenancy  under  the  agreement  in  the  declaration  mentioned ;  and  that 
the  plaintin  upon  being  so  applied  to  by  the  defendant,  re/used  to  deliver  to 
him  the  d^endant  the  possession  of  the  said  rooms  according  to  the  agreement 
in  this  pka  secondly  mentioned^  andy  on  the  contrary  thereof^  then  retainei 
the  possession  thereby  and  thereby  wholly  prevented  and  hindered  the  defend" 
ant  from  completing  his  said  tenancy  under  the  agreement  in  the  declaration 
mentioned;  and  the.  plaintiff  had  from  the  time  when  the  defendant  delivered 
up  the  possession  of  the  said  rooms  hitherto  remained  in  possession  thereof, 
and  the  defendant  had  not,  at  any  time  since  he  so  quitted  the  possession 
of  the  said  rooms,  in  any  *manner  held,  occupied,  possessed,  or  en-  r«t|A 
joyed  the  same ;  and  the  defendant,  by  means  of  the  premises,  be-  ^ 
came  and  was  and  is  wholly  reliev^  and  discharged  from  the  payment  of 
any  rent  in  respect  of  the  said  rooms,  for  the  period  subsequent  to  the  giving 
and  delivering  up  by  him  of  the  possession  thereof  to  the  plaintiff  as  afore- 
said, to  wit,  fit>m  the  said  27th  of  July,  in  this  plea  before  mentioned. 
Verification. 

Special  demurrer  to  this  plea,  assigning  for  causes, — amongst  others, 
besides*the  uncertainty  objected  to  by  the  demurrer  to  the  second  plea,  that 
it  does  not  sufficiendy  appear  in  and  by  the  said  fourth  plea,  whether  the 
term  in  the  first  count  mentioned,  was  or  was  not  surrendered  ;  and  that  the 
matters  therein  contained  should  have  been  pleaded  by  way  of  eviction. 

Channellj  Seijt.,  in  support  of  the  demurrer.  The  second  plea  is  clearly 
bad,  in  not  stating,  with  sufficient  certainty,  to  what  portion  of  the  declara- 
tion it  is  intended  to  apply.  The  defendant  should  have  pleaded  the  precise 
portion  of  the  debt  demanded,  the  precise  amount  of  rent  it  was  meant  to 
cover,  and  the  number  of  weeks  in  respect  of  which  such  rent  was  due.  In 
Com.  Dig.  Pleader^  (E.  27,)  it  is  said,  '^  If  a  plea  goes  only  to  party  it  must 
ascertain  the  part  of  the  declaration  to  which  it  is  applied  ;  as  in  debt  for 
several  years,  if  the  defendant  says,  quoad  20/.  parcel  of  the  rent,  nU  debdy 
and  does  not  show  when  the  rent  was  due."  (a)  [Maule,  J.  Looking  at 
the  calendar,  of  which  the  courts  are  bound  to  take  notice,  it  will  be  seen, 
that  between  the  25th  of  February,  and  the  27th  of  July,  there  are  twenty- 
five  weeks  and  five  days.  As  the  defendant's  plea  extends  to  the  five  oad 
days,  he  must,  in  some  way  or  other,  show  how  those  five  days  come  to  be 
separated  *from  the  rest  of  the  week.]  As  no  rent  could  accrue  on  r*^  ^  | 
the  27th  of  July,  the  plaintiff  is  placed  in  an  uncertainty  whether  the  ■- 
plea  is  intended  to  cover  the  odd  days  or  not.  [Tindal,  C.  J.  When  you 
avow  for  less  rent  than  is  received,  you  are  bound  to  show  what  is  become 
of  the  rest.]  (b)    [Channelly  Seijt.,  was  then  stopped  by  the  court.] 

Manningy  Serjt.,  (for  BompaSy  Seijt.,  absent  at  nisi  prius,)  in  support  of 

(a)  For  which  1  Siderf.  838,  (KigMy  r.  Buikly,)  is  cited. 

(6^  At  common  law,  an  avowry  for  part  of  half  a  year's  rent,  withoat  showing:  the 
residue  satisfied,  is  bad ;  HwU  v.  Braimtt^  4  Mod.  408 ;  and  see  Batty  v.  Tn9iUian,Bir  Fr» 
Moore,  878, 881, 1  Wros.  Saund.  886.  And  it  is  ntmal  to  make  such  a  statement  when  a 
part  is  avowed  for  under  the  11  G.  3,  c  19,  s.  88. 
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the  seeond  olea.  Tie  vrords  *^  and  on"  may  be  rejected  as  surplusage* 
No  rent  would  became  due  on  the  27th  of  July,  except  by  a  nevr  agreement 
between  the  parties.  None  beine  alleged,  these  wonis  are  insensible. 
Rejectiog  them,  the  plea  is  intelligible,  and  applies  to  all  rent  accnibg  due 
before  the  27th  of  July,  namely,  up  to  the  22d  of  that  month,  which 
would  be  the  teimination  of  a  week.  Supposing  the  reservation  of  rent  to 
haye  been  *^  on  the  usual  feast  days,"  there  would  be  no  uncertainty  in  a 
plea  all^;u^  payments  in  respect  of  rent  which  accrued  due  be/are  the  1st 
of  October  m  any  year.  In  Com.  Dig.  Pleader,  (C.  21,)  it  is  laid  down, 
that  ^'in  debt  for  fiieight  on  a  charter-party,  if  the  breach  assigned  is  that 
the  defendant  has  not  paid  for  freight  2002.  with  average  according  to 
charter-party,  it  is  ^xxl,  though  it  does  not  say  to  what  the  average 
amounts,"  citing^  DtM  v.  ^itkbuon,  Cas.  temp.  Hardw.  342.  [Maulc,  J. 
There  the  objection  was  to  the  declaration  and  on  general  demuner.  More 
certamty  is  required  in  a  plea.] 

TniDAL,  C.  J.  It  seems  to  me  that  we  cannot  reject  the  words  "  and 
*1121  ^'^"  ^  surplusage ;  and  particularly  *after  the  plaintiff  has  pointed 
^  out  by  special  demurrer  the  uncertamty  which  arises  on  the  plea. 

ChamieU,  m  support  of  the  demurrer  to  the  fourth  plea.  This  plea  is 
equally  bad  with  the  former  for  uncertainty ;  and  it  is  likewise  bad  in  sub- 
4aDce.  The  defendant,  although  he  admits  that  he  entered  into  the  con- 
tract declared  upon,  pleads  neiuer  performance  nor  a  release.  The  only 
groond  on  which  the  plea  can  be  supporliKl  is,  that  it  alleges  either  a  sur- 
render of  the  term  or  an  eviction ;  but  it  is  uncertain  on  which  the  defendant 
means  to  rely.  If  intended  as  a  plea  of  surrender,  it  wants  the  requisites. 
Com.  Dig.  Surrender^  (N.)  [Tindal,  C.  J.  The  fbcts  set  forth  seem  rather 
pleaded  as  a  suspension  of  Uie  rent.]  It  alleges,  in  efiect,  only  a  trespass^ 
1  Wms.  Saund.  204,  n. 

TiHDAL,  C.  J.  This  plea  is  also  bad.  In  order  to  be  an  answer  to  the 
declaration,  it  should  have  shown  something  amounting  to  an  actual  expul- 
sion or  eviction. 

Unless  the  defendant  elects,  within  two  days,  to  amend  on  payment  of 
costs,  (a)  the  plaintiff  must  have  judgment. 

The  rest  of  the  court  concurrea.  Rule  accordingly,  (b) 

(a)  To  which  were  added  the  terms,  **  pleading  issnahly,"  consenting  that  the  renue 
oe  changed  to  London,  and  taking  short  notice  of  trial,  if  necessary. 

No  amendment  was  made ;  and,  at  nisi  prius,  the  plaintiff  obtained  a  verdict  on  the 
ittoes  joined  upon  the  other  pleas. 

(6)  Qwtrv,  as  to  the  admissibility  of  an  allegation  of  an  agreement,  not  under  seal,  to 
iflect  the  terms  of  a  contract  m  tki  realty.  Vide  WUIott  y.  £ar2r,  1  Vem.  490 ;  Newport  v. 
^frey,  3  IjCt.  967 ;  PkUiipe  r.  Lee,  I  Freem.  S6S ;  Oage  ▼.  wfdon,  ibid.  6 IS,  1  Com.  Rep. 
t7,  Cank  611, 1  8alk. 886,  12  Mod.  88S,  1  Ld.  Raym.  616,  Lord  Holt,  309,  Lill.  EnU  S14; 
Tkomptom  ▼.  Thompmm,  9  Price,  471 ;  8  Wms.  Exec  810,  3d  ed. 


*113]  •MACLEAN  and  Another  t^.  ABRAHAMS. 

The  time  for  appearing  to  a  writ  of  summons  having  expired  on  the  39th  of  April,  a 
writ  of  diafHiigw  was  moved  for  on  the  80th,  npon  an  affidavit  which  stated  a  search 
on  the  30th,  and  that  no  appearance  had  been  entered.  This  affidavit  proving  defec* 
live,  it  was  amended  and  resworn  on  the  8d  of  May,  when  the  application  was  renewed 
lod  granted ;  no  farther  search  having  been  made  in  the  meantime. 

l^poB  an  affidavit  stating  that  an  appearance  had  been  entered  on  the  30th,  the  eonct  set 
aside  the  dietringat  and  the  subsequent  proceedings  thereon. 

b  this  case  the  writ  of  sammons  had  been  left  at  the  diefendant's  house 
on  die  29d  oi  April,  and  on  the  30th  the  plaintifl&  applied  for  a  diiiruiggi 
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upon  ihe  usual  affidavit,  which  stated  a  search  on  that  day,  and  that  no 
appearance  had  then  been  entered.  The  application  having  been  refused, 
in  consequence  of  a  defect  in  the  affidavit,  the  latter  was  amended,  and 
was  resworn  on  the  3d  of  May;  and  the  motion  being  renewed  on  that 
day,  was  granted.  No  search  for  an  appearance  had  been  made  in  the 
meantime. 

Chafmellj  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  set 
aside  the  distringas  (which  had  been  executed^  and  all  proceedings  thereon, 
with  costs,  upon  the  ground  that  the  defenaant  had,  previou^y  to  such 
distringas  being  granted,  namely,  on  the  30th  of  Apnl,  enterra  an  ap* 
pearance. 

Talfaurdj  Serjt.,  now  showed  cause.  Even  taking  this  as  an  affidavit 
originally  sworn  on  the  3d  of  May,  the  distringas  was  properly  granted.  A 
reasonable  time  must  necessarily  be  allowed  between  the  search  for  an 
appearance  and  the  application.  In  Waugh  v.  JfVy,  7  Dowl.  P.  C.  376, 
four  days  elapsed  before  the  affidavit  was  sworn ;  but  the  court  thought  that 
there  was  no  objection  to  the  affidavit,  inasmuch  as  the  time  for  entering  an 
appearance  had  expired.  Where  a  defendant  ^appears  after  the  rtiij 
proper  time,  he  ought  to  give  the  plaintiff  notice.  '• 

Channellj  Serjt.,  contrd.  Where  a  party  swears  that  no  appearance  has 
been  entered  for  the  defendant,  the  court  infers,  as  a  matter  of  course,  that 
no  appearance  has  been  entered  up  to  the  time  of  applying  for  the  distringas^ 
or  within  a  reasonable  time  previously.  In  the  present  case  a  fresh  search 
should  have  been  instituted  before  the  affidavit  was  resworn. 

TiNDAL,  C.  J.  I  think  that  previously  to  the  reswearing  of  the  affidavit, 
a  fresh  search  should  have  been  made.  The  statement  which  it  contained, — 
that  no  appearance  had  been  entered, — was  then  untrue.  This  is  like  tlie 
case  of  signing  judgment  for  want  of  a  plea,  where  the  plea  has  been 
delivered  in  fact,  though  a  little  after  the  regular  time. 

The  rest  of  the  court  concurring, 

Rule  absolute,  but  without  costs,  the  goods  taken  to  be  returned, 
the  defendant  undertaking  not  to  bring  any  action. 
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In  debt,  the  defendant  having  obtained  a  rule  to  plead  two  pleas  to  part  of  the  demand, 
and  nnnqnam  indebitatus  to  the  residue,  by  mistake  pleaded  non  assumpsit  to  such 
residue,  with  the  other  pleas.  The  plaintiff  ligned  judgment,  generally.  Held, 
irregular. 

Debt,  upon  a  promissory  note,  and  upon  an  account  stated.  The 
defendant  having  obtained  a  rule  to  plead,  to  the  first  count,  non  fecit,  and 
payment,  and  to  the  second  count,  nunquam  indebitatus,  by  mistake 
delivered,  with  the  pleas  to  the  first  count,  a  plea  of  non  assumpsit, 
instead  of  nunquam  indebitatus,  to  the  second  count.  The  plaintiff  signed 
judgment. 

&iannett^  Serjt.,  obtained  a  rule  nisi  to  set  the  judgment  aside  for 
jrregularity. 

Sompasj  Sent.,  now  showed  cause.  The  pleas  delivered  not  being  pur^ 
.mant  to  the  rule,  the  defendant  was  guilty  of  an  irregularity,  of  which  the 
piaintiff  had  a  right  to  avail  himself  by  signing  judgment. 

The  court,  wimout  calling  upon  Channalj  Sent,  made  the  rule  absolute^ 
Kjing  that  the  present  case  diflered  from  that  of  a  dpffndant,  who  deliveri 
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ieyeral  pleas  ivitliout  having  obtained  a  rule  to  plead  several  matters ;  ih 
which  case  the  plamtiff  may  properly  sign  judgment. 

Rule  absolute,  (a) 

(a)  As  the  last  count  was  answered  only  by  the  plea  of  non  assampsit;  and  as  in 
debt,  that  plea  is  a  nuUity,  (.Brennan  v,  Egan^  4  Taunt.  164 ;  Ford  r.  Bernard^  4  M.&  P.  303,) 
it  woold  seem  that  the  plaintiff  should  have  taken  judgment,  by  nil  dieit,  as  to  so  much 
of  the  declaration  as  was  not  covered  by  the  other  pleas.  And,  quetrt,  whether  it,  accept- 
ing the  issues  tendered,  he  had  replied  without  doing  so,  the  whole  action  would  not 
have  been  discontinued.  See  1  Wms.  Saud.  38,  n.  Qiuerc,  also,  whether  the  judgment 
was  inegolar  m  foto,  or  only  in  respect  of  the  first  count,  to  which  the  valid  pleas  ap- 
plied.  Vide  ante,  vol.  L  SO  L,  n* 
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K  count  upon  a  breach  of  contract  by  a  malfeasance  in  employing  a  vessel  for  an  illegal 
purpose,  whereby  the  vessel  was  seized,  &c.»  may,  under  the  rules  of  H.  T.  4,  W.  4, 
be  pleaded  with  a  count  chaiiging  a  breach  of  a  contract  between  the  parties,  ia 
deiaiaiog  the  vessel  beyond  the  time  for  which  she  was  hired. 

Assumpsit,  by  the  plaintiff,  as  secretary  to  the  Commercial  Steam  Packet 
Company.  The  first  count  stated,  that,  on  ti^e  6th  of  July,  1840,  in  con- 
sidezation  that  the  company,  at  the  request  of  the  defendant,  had  let  to  hire 
to  the  defendant,  and  furnished  for  his  use,  a  steam-vessel  of  the  said  com- 
paoj,  of  great  yalue,  to  wit,  &c.,  to  go  any  where  he  or  his  friends  pleased, 
at  and  for  a  certain  reward,  to  be  therefore  paid  by  the  defendant  to  the 
company  for  the  same,  the  defendant  promised  the  said  company,  whilst  the 
said  steam-vessel  was  so  let  to  hire  to  him  as  aforesaid,  to  take  due  and 
proper  care  of  the  same,  and  not  to  use  the  same  in  any  illegal  or  unlawful 
mnaer,  or  for  any  illegal  or  imlawful  purpose;  and  the  defendant  then  bad 
the  use  of  the  said  steam-ressel  for  the  purpose  aforesaid ;  yet  the  defendant, 
not  regarding  his  said  promise,  afterwards,  and  whilst  the  said  steam- vessel 
was  90  let  to  hire  to  the  defendant,  and  whilst  he  had  the  use  of  the  same, 
to  wit,  on  the  6th  of  August  in  the  year  aforesaid,  did  not  take-due  and 
proper  care  of  the  said  vessel,  and  used  the  same  in  an  illegal  and  unlawful 
manner,  and  for  an  illegal  and  unlawful  purpose,  in  this,  to  wit,  that  the 
defendant  then  used  the  said  steam-vessel  m  and  about  and  for  the  purpose 
of  nusmg  and  levying  war  and  insurrection  an  J  rebellion*  against  the  king 
and  the  people  of  the  kingdom  of  France,  then  and  still  being  at  peace  and 
in  amity  widi  our  lady  the  now  queen ;  and  in  pursuance  of  and  for  that 
purpose,  caused  and  procured  the  said  steam-vessel  to  be  navi^ted  and 
directed,  and  the  same  then  was,  by  the  master  and  crew  of  the  said  vessel, 
*1171  ^^^^S^^^  ^^^  ^directed  into  the  dominions  of  the  king  of  the  French 
^  aforesaid ;  and  then  and  there,  without  the  knowled^  or  consent  of 
the  said  company,  landed  and  disembarked  out  of  the  said  steam- vessel, 
divers  soldiers,  &c.,  for  the  purpose  of  levying  war,  &c.,  against  the  said 
king;  whereby  the  said  steam- vessel,  together  with  the  tackle  and  apparel 
thereof,  became  and  was  liable  to  be  seized  and  detained,  and  the  master 
and  crew  thereof  became  and  were  liable  to  be  imprisoned  by  the  said 
lang,  Sue,  The  count  then  alleged  the  seizure  of  the  vessel,  and  her  deten- 
tion until  the  13th  of  November,  184D,  and  the  imprisonment  of  the  master 
and  crew,  whereby  the  company,  for  and  during  all  that  time,  lost  and  were 
depriFed  of  the  use  and  services  of  the  said  steam- vessel,  and  of  the  said 
maister  and  crew,  and  of  all  profits,  &c.,  that  would  otherwise  have  arisen 
and  accrued  to  them ;  and  the  company  had,  by  means  of  the  premises, 
been  put  to  great  expense  in  and  about  providing  for,  and  maintaining,  the 
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master  and  crew,  and  in  procurins;  their  dischai^y  and  in  and  about 
obtaining  the  restoration  of  their  saicr8team-ye»5el,  and  the  prevention  of  its 
confiscation. 

The  second  count  stated,  that,  on  the  said  6th  day  of  July,  1840,  by  a 
certain  agreement,  then  made  by  and  between  the  said  company  and  the 
defendant,  it  was  agreed  that  the  company  should  provide  a  stcam-yessel 
for  the  defendant's  use,  and  let  it  to  him  for  one  month,  to  go  any  where  he 
and  his  friends  pleased ;  that  he  should  rive  the  company  two  days'  notice 
when  he  should  require  the  vessel;  uat,  in  consideration  thereof,  the 
defendant  agreed  with  the  company  to  pay  them  100/.  per  week  from  the 
day  and  year  last  aforesaid,  to  the  6th  of  August  then  next,  or,  in  the  event 
of  his  hot  using  the  vessel,  he  agreed  with  the  company  to  pay  130/.  for 
the  option  of  die  use  of  it;  and  the  defendant  then  agreed  with  and 
promised  the  said  company  *not  to  detain  the  said  vessel,  or  cause  r«i  io 
or  procure  the  same  to  be  detained  from  them  beyond  the  space  of  *- 
one  month.  Averment :  that  the  company  confiding  in  the  said  promise  of 
the  defendant,  did,  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid, 
provide  a  steam-vessel  of  the  said  company  for  the  defendant's  service,  and 
the  defendant  having  given  the  company  notice  that  he  required  the  same, 
they  did  then  let  it  to  him,  and  he  bad  the  same  for  one  month  to  go  any 
where  he  and  his  friends  pleased,  &c.  Breach :  that  the  defendant  not 
regarding  his  said  agreement  and  promise,  did  cause  and  procure  the  said 
vessel  to  be  detained  from  the  said  company  beyond  the  said  month  for 
which  the  vessel  was  so  let  to  the  defendant  as  aforesaid,  to  wit,  for  the 
space  of  one  hundred  days  beyond  that  month,  in  parts  beyond  the  seas,  to 
wit,  in  the  kingdom  of  France  and  elsewhere ;  whereby  the  company,  for 
and  during  all  that  time,  lost  and  were  deprived  of  the  use  of  the  said 
steam-vessel,  and  lost  and  were  deprived  of  the  profits,  gains,  and  advan- 
tages which,  during  that  time,  they  might  and  othervose  would  have  derived 
and  acquired  firom  the  use  of  the  same ;  and  thereby,  also,  the  company 
were,  during  all  that  time,  put  to  and  incurred,  and  became  and  were  liable 
to  pa^,  great  charges  and  expenses,  &c.,  in  and  about  the  providing  for  and 
keepmg  and  maintaining  the  master  and  crew  of  the  said  vessel,  &c. 

The  declaration  also  contained  counts  for  the  hire  of  the  vessel,  for 
money  paid,  money  had  and  received,  and  money  found  due  on  an  account 
stated. 

Gateleej  Serjt.,  moved  for  a  rule  to  show  cause  why  the  first  count  should 
not  be  struck  out,  upon  an  affidavit  that  there  was  only  one  contract  between 
the  parties.  He  contended  that  the  insertion  of  both  of  the  special  counts 
was  a  violation  of  the  nile  of  court  of  H.  T.  *4  W.  4,  which  pro-  r«^iQ 
vides  that  ^^  several  counts  shall  not  be  allowed,  unless  a  distinct  ■- 
sumect-matter  of  complaint  is  intended  to  be  establi^ed  in  respect  of  each." 

TiNDAL,  C.  J.  The  first  count  is  for  a  malfeasance ;  the  second  is  founded 
upon  the  express  contract  between  the  parties.  If  we  were  not  to  allow  the 
plaintiflf  to  set  up  the  collateral  contract  implied  by  law  contained  in  the 
nrst  count,  we  might  probably  deprive  him  of  his  pnncipal  ground  of  com- 
plaint 

The  rest  of  the  court  concurred.  Rule  refosed. 
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BETHELL  v.  BLENCOWE. 

DnriDg  a  negotiation  for  the  tenancy  of  furnished  apartments  for  a  less  term  than  three 
years,  and  after  the  defendant  had  taken  possession,  the  defendant  wrote,  and  the 

1>laintiir  signed,  the  following  memoraadnm :  **  I  shall  be  happy  to  allow  Mr.  B.  to 
eare  the  apartments  without  any  notice  if  he  finds  any  thing  which  may  at  all  lead 
him  to  suspect  that  there  is  any  embarrassment  in  his  landlordL"  Heldf  tfciat  this  docu- 
ment was  admissible  in  evidence  without  a  stamp. 

Debt  tor  35/.  for  the  use  and  occupatioii  of  divers  rooms  and  apartments 
in,  and  parcel  of,  a  certain  messuage,  together  with  certain  household  fur- 
niture therein,  and  on  an  account  stated.  Pleas :  except  as  to  the  2/.  10s. 
never  indebted ;  and  as  to  that  sum  payment  into  court ;  and  issue  thereon 
respectively. 

At  the  trial,  before  Maule,  J.,  at  the  sittings  at  Westminster,  after  Hilary 
terai,  1840,  it  appeared  that  the  defendant,  towards  the  close  of  the  year 

1838,  became  tenant  to  the  plaintiff  Of  certain  furnished  apartments,  at  the 
yeariy  rent  of  1201.  Pending  a  negotiation  between  the  parties,  the  defend- 
ant had  taken  possession  of  the  apartments ;  and  after*such  entry,  but  before 
•1901  ^^  terms  of  the  tenancy  were  finally  settled,  the  defendant  wrote  *the 
^^\  foUowing  memonmdum,  which  the  plaintiff  signed  and  gave  to  the 
defendant : — 

''  I  shall  be  happy  to  allow  Mr.  Blencowe  to  leave  the  apartments  with- 
oat  any  notice,  if  be  finds  any  thin^  which  may  at  all  lead  him  to  suspect 
that  tliere  is  any  embarrassment  in  his  landlord." 

The  defendant  occupied  the  apartments,  and  paid  rent  up  to  Midsummer, 

1839,  when,  finding  that  the  plaintiff  was  in  such  embarrassed  circumstances, 
that  it  was  unsafe  for  a  tenant  to  remain  in  the  house,  which  was  clearly 
established  by  the  evidence,  he  quitted  without  having  given  any  notice. 
The  action  was  brought  to  recover  321.  10s.,  being  a  quarterns  rent,  from 
Midsummer  up  to  Martinmas,  1839,  including  21.  lOt.  for  the  use  of  a  back 
kitchen,  and  also  21.  lOt.,  being  arrears  claimed  to  be  due  for  such  back 
kitchen  for  the  preceding  quarter. 

On  the  part  of  the  defendant  the  above  memorandum  was  offered  in  evi- 
dence. It  was  objected  to  by  the  plaintiff's  counsel,  and  was  rejected  by 
the  learned  jud^,  on  the  ground  that  it  was  inadmissible  without  an  agree* 
ment  stamp.  The  defendant  then  called  a  witness  to  prove  the  declarations 
by  the  plaintiff  that  he  had  given  the  defendant  a  paper,  by  which  he  would 
be  enabled  to  leave  his  lodgings  at  any  time  if  any  suspicion  should  be 
excited ;  but  this  evidence  was  likewise  objected  to,  and  held  not  to  be 
admissible. 

A  verdict  was  then  taken  for  the  plaintiff  for  32/.  lO^.,  leave  being 
reserved  to  move  to  enter  a  verdict  for  the  defendant,  in  case  the  court 
should  be  of  opinion  that  either  the  memorandum  itself,  or  the  declarations 
of  the  plaintiff  respecting  it,  was  or  were  admissible  in  evidence. 

Ludlow^  Serjt,  having,  in  Easter  term,  1840,  obtained  a  rule  nisi 
accordingly, 
•1911       ^Talfaurdy  Sent.,  {E.  James  was  with  him,)  showed  cause  at  the 

^^^J  sitting  in  banc  after  last  Hilary  term.  The  memorandum  was  pro- 
periy  rejected.  The  case  for  the  defendant  at  the  trial  was,  that  the  terms 
ooDtaaned  in  the  memorandum  were  engrafted  on  the  original  agreement 
If  the  document  had  any  operation,  it  amounted  to  a  new  contract,  and  not 
to  a  mere  proposal ;  for  it  was  written  by  the  one  party  and  signed  by  the 
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other.  DrarU  y.  Broum^  3  B.  &  C.  665,  6  D.  &  R.  682,  which  was  cited 
when  the  rule  was  moved  for,  is  distinguishable.  There,  a  proposal  was 
put  into  writbg  by  one  party,  and  was  afterwards  assented  to,  orally,  by 
the  other ;  and  the  agreement  so  made  was  treated  as  being,  in  law,  a  parol 
agreement ;  and  it  was  on  that  ground  that  the  paper  was  held  admissible 
without  a  stamp.  In  RamAatUnn  v.  Morleyj  2  M.  &  S.  446,  a  written 
paper,  signed  by  the  auctioneer  and  delivered  to  the  bidder,  to  whom  cer- 
tain lands  were  let  by  auction,  containing  a  description  of  the  lands,  the 
tenr  for  which  they  were  let  to  the  bidder,  and  the  rent  payable,  was  held 
to  require  a  stamp.  In  JTie  King  v.  7%e  InhabilanU  of  St.  Martin\  Leices^ 
ler^  2  A.  &  E.  210,  4  N.  &  M.  202,  it  is  said  by  Patteson,  J.,  "  The 
statute  imposes  a  stamp  upon  agreements  under  hand  only,  meaning  such 
as  have,  per  m,  the  binding  effect  of  an  agreement.''  This  memorandum 
comes  within  that  definition,  forming  a  contract  between  the  parties  binding 
per  se.  With  respect  to  the  plaintiff's  declarations,  it  cannot  be  contended 
after  the  decision  in  SlaUerie  v.  PaoUy^  6  M.  &  W.  664,  that  a  distinct 
admission  by  a  party  to  a  suit,  with  regard  to  the  contents  of  a  written 
instrument,  is  not  receivable  in  evidence.  But  the  present  is  distinguishable 
from  that  case.  This  is  not  an  admission  of  a  simple  fact ;  for  the  declara- 
tions referred  to  the  terms  of  the  document ;  and  no  clear  and  ^definite  r«^Ao 
meaning  can  be  given  to  such  declarations  without  looking  at  the  ^ 
memorandum.  But,  even  if  admissible,  it  is  submitted  that  £e  declarations 
unexplained  by  the  document,  are  entitled  to  no  weight. 

Ludhwj  Serjt.,  and  FUzherbertj  in  support  of  the  rule.  It  is  clear  that 
the  memorandum  amounted  to  a  mere  proposal,  being  given  while  the  nego- 
tiation was  proceeding  and  before  any  agreement  had  been  finally  concluded 
between  the  parties ;  neither  does  it  contain  the  whole  terms  of  (he  agree- 
ment. The  mere  fkct  of  such  a  writing' having  passed  is  no  evidence  of 
any  contract  between  the  parties.  Neither  is  it  at  ail  material  that  the  docu- 
ment was  written  by  one  party  and  signed  by  the  other ;  for  if  it  does  not 
otherwise  amount  to  an  agreement,  that  circumstance  will  not  make  it 
one.  In  Drant  v.  Brawny  Holroyd,  J.,  says,  ^^  A  stamp  is  not  necessary 
to  every  writing  given  in  evidence  to  support  an  agreement,  but  only  to 
agreements  themselves,  or  minutes  or  memorandums  of  agreements."  In 
Hawkins  v.  Warre^  3  B.  &  C.  690,  6  D.  &  R.  612,  the  defendant's  steward 
proved  that  a  lease  had  been  executed  by  the  defendant  but  not  by  the 
plaintiff,  the  terms  of  which  had  been  reduced  into  writing  by  the  assent  of 
both  parties ;  and  he  stated  that  to  be  the  final  agreement  between  the  par- 
ties. The  plaintiff,  in  order  to  negative  this  statement,  tendered  in  evidence 
another  unstamped  paper  in  the  handwriting  of  the  defendant's  steward,  the 
efiect  of  which  was  to  show,  that  it  was  subsequently  proposed  by  him  that 
the  plaintiff  was  to  hold  at  a  rent  different  from  that  mentioned  in  the  lease. 
It  was  held  that  as  this  paper  was  not  signed  by  the  parties,  it  did  not  amount 
to  an  agreement  or  minute  of  an  agreement,  but  to  a  proposal  only,  and 
therefore  that  it  did  not  require  a  stamp,  and  *was  properly  received  f-iao 
in  evidence.  With  regard  to  the  plaintiff's  declarations,  SlaUerie  ^ 
v.  Pooley  is  a  direct  authority  that  they  were  admissible.  Doe  dem.  Lonih 
den  V.  WaUan,  2  Staric.  N.  P.  230,  (3  £.  C.  L.  R.  328,)  and  Fork  r. 
Pichen,  6  C.  &  P.  642,  (24  £.  C.  L.  R.  448,)  are  in  accordance  with  that 
decision ;  the  only  authority  to  the  contrary  being  Bhxam  v.  Ekiej  R.  &  M. 
187,  1  C.  &  P.  668,  (11  £.  C.  L.  R.  468,)  which  may  be  considered  as 
overruled. 

Cur.  adv.  vutL 
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TiNDAi.,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case  the  defendant  had  leave  given  to  him  by  my  brother  Mauls, 
vho  tried  the  cause,  to  enter  a  verdict  for  himself,  in  case  the  court  should 
be  of  opinion  that  a  certain  written  paper  signed  by  the  plaintiff  was  receiv* 
able  in  evidence  without  a  stamp.    According  to  the  report  of  the  learned 

J'udge,  a  negotiation  had  been  entered  into  between  the  plaintiff  and  the 
efendant,  for  the  l^ng  of  certain  apartments  of  the  plaintiff  to  the  defend- 
ant, pending  which  negotiation,  and  before  it  was  completed,  the  defendant 
entered  and  took  possession.  In  this  state  of  proceedings,  and  before  tht* 
terms  had  been  fully  settled,  a  conversation  took  place  between  the  partiesLj 
and  at  the  close  of  it,  the  defendant  wrote  down  on  a  piece  of  paper  the 
vonls  following,  which  the  plabtiff  signed,  and  then  delivered  to  the  defend- 
ant, viz. : — '^  I  shall  be  happy  to  allow  Mr.  Blencowe  to  leave  the  apartments 
widiout  any  notice,  if  he  finds  any  thing  which  may  at  all  lead  him  to  sus« 
pect  that  there  is  an^  embarrassment  in  his  landlord."  The  question  there- 
fore is,  whether  this  purports  to  be  an  agreement,  or  any  minute  of  an 
agreement,  between  the  parties,  in  which  case  it  would  reauire  a  stamp ;  or 

*1241  ^'^^^^^  ^^  ^  ^^y  ^^°S  °^^^  ^^  ^  ^proposal  maJe  by  one  of  the 
^  parties  to  the  other  pending  a  regular  negotiation  for  a  tenancy,  as 
to  one  particular  point  then  under  discussion. 

And  we  think  it  falls  within  the  latter  description.  The  parties  were 
oegotiatmg  for  a  tenancy  for  a  less  term  than  three  years ;  so  that  it  was 
unnecessary  that  there  should  be  an  agreement  in  writing  signed  by  the  par- 
tie8.(a)  The  terms  of  the  tenancy  might  therefore  be  proved  by  parol  evi- 
dence ;  and,  in  the  course  of  such  proof,  a  written  ofier  or  proposal,  as  to 
a  particular  term  of  the  taking,  might  well  be  given  in  evidence,  not  as  the 
agreement  itself,  but  as  one  step  or  link  in  the  evidence  of  the  contract  of 
talnng.     Vmghian  v.  JBrtne,  anti,  vol.  i.  359,  1  Scott,  N.  R.  258. 

In  this  point  of  view,  we  think  that  this  document  was  admissible  without 
a  stamp,  and  that  the  defendant  was  at  liberty  to  quit  without  notice,  under 
the  drcumstances  proved,  and,  accordingly,  that  the  verdict  should  be 
entered  for  the  defendant.  Rule  absolute.  (6) 

(•)  The  second  section  of  the  statate  of  frauds  excepts  from  the  operation  of  the 
fifst  section,  **  all  leases  not  exceeding  three  years  from  the  making  thereof,  whereapon 
ihe  rent  reserved  to  the  landlord  during  such  term,  shall  amount  unto  two  third  part$,  at 
the  least,  of  the  full  improved  value  of  the  thing  demised."  In  a  case  where  the  demise 
vas  of  furnished  apartments,  no  question  would  he  likely  to  arise  on  the  second  point 
of  the  exception. 

(6)  For  the  opinion  of  the  court  with  respect  to  the  admissibility  of  the  plaintiff's 
declarations,  see  Howard  y.  Smith,  posL 
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IV  rule  of  Trinity  term,  1  Viet,  whereby  it  is  ordered  **  that  in  every  case  in  which  a 
defendant  shaU  plead  the  general  issue,  intending  to  give  the  special  matter  in  evidence 
by  virtue  of  an  act  of  parliament,  he  shall  insert  in  the  margin  of  the  plea,  the  words 
*b]r  statute,'  otherwise  such  plea  shall  he  taken  not  to  have  been  pleaded  by  virtue  of 
any  act  of  parliament,"  is  a  rule  which  the  courts,  by  virtue  of  their  inherent  jurisdic- 
tion, and  independently  of  the  3  dt  4  W.  4,  c,  42,  s.  1,  had  power  to  make. 

A  defendant  pleading — not  guilty— only,  and  omitting  to  comply  with  the  rule,  is  not  enti* 
tied  to  avail  himself  of  the  defence,  that  a  notice  of  action,  required  by  a  statute  under 
which  he  was  acting,  has  not  been  given. 

Trespass,  for  assault  and  false  imprisonment.    Plea :  not  guilty. 
At  the  trial,  before  Coltman,  J.,  at  the  sittings  at  Westminster,  in  Hilary 
tenn,  1840,  it  appeared  that  the  plaintiff  had  been  a  constable  in  the  metro- 
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politan  police  force,  in  which  the  defendant  was  a  superintendent  By  the 
regulations  of  the  commissioners,  eveiy  constable,  who  is  unmarried,  is  bound, 
if  required,  to  reside  in  one  of  the  station  houses ;  and  eveiy  constable,  who 
is  discharged,  or  who  quits  the  force,  forfeits  his  pay  for  the  current  week, 
and  is  bound  to  deliver  up  his  uniform.  The  plaintiflT,  who  was  unmarried, 
having  been  required  by  the  defendant  on  the  25th  of  July,  1839,  to  reside 
in  a  station  house  belonging  to  the  division  to  which  he  was  attached,  refused 
to  do  so,  and  resigned  his  situation.  The  defendant  sent  another  constable 
to  demand  his  uniform,  which  however  he  refused  to  give  up  without  receiv- 
ing his  arrears  of  pay.  Having  afterwards,  in  the  course  of  the  same  even- 
ing, gone  to  the  station  house,  the  sergeant  on  duty  detained  him  in  custody 
until  the  following  day,  when  he  was  taken  before  a  magistrate,  by  whom 
be  was  discharged,  (a) 

*To  connect  the  defendant  with  the  imprisonment,  it  was  shown   r»|9g 
that,  having  gone  to  the  station  house  in  the  course  of  his  duty,  and   ■• 
having  found  the  plaintifi*  in  custody,  he  told  the  sergeant  to  allow  the  plain- 
tiff to  have  what  he  wanted,  but  not  to  let  him  out,  and  that  the  defendant 
had  entered  the  supposed  offence  m  the  chm^  sheet 

It  was  contended  on  the  part  of  the  defendant  that  the  plamtifi*  must  be 
nonsuited,  the  defendant  havmg  received  no  notice  of  action,  pursuant  to 
thelOG.  4,  c.  44,  s.  41.(6) 

For  the  plaintiiT  it  was  insisted  that  the  act  complained  of  was  not  an  act 
done  by  the  defendant  in  pursuance  of  the  statute ;  and  that,  consequently, 
be  was  not  entitled  to  notice ;  Cook  v.  Leonnrdy  6  B.  &  C.  351,  (13  £.  C. 
L.  R.  195  ;)  and  that,  at  all  events,  the  defendant  could  not  claim  the  pro- 
tection of  the  statute,  as  he  had  not  complied  with  the  rule  of  Trinity  term, 
1  Vict. ;  whereby  it  is  ordered,  that  ^'  in  every  case  in  which  a  defendant 
shall  plead  the  gene*ral  ^issue,  intending  to  give  the  special  matter  in  r*|07 
evidence  by  \drtue  of  an  act  of  parliament,  he  shall  insert  in  the  >- 
margin  of  the  plea  the  words  ^  by  statute,'  otherwise  such  plea  shall  be 
taken  not  to  have  been  pleaded  by  virtue  of  any  act  of  parliament ;  and 
such  memorandum  shall  be  inserted  in  the  margin  of  the  issue,  and  of  the 
nisi  prius  record.'' 

On  the  part  of  the  defendant,  Bvtkr  v.  /brrf,  3  Tyrwh.  677,  1  C.  &  M. 
662,  was  cited  upon  the  first  point ;  and  with  respect  to  the  second,  it  was 
submitted  that  the  judges  had  no  power  by  a  rule  of  court,  to  alter  the  pro- 
visions of  an  act  of  padiament.  The  learned  judge  allowed  the  case  to  go 
to  the  jury,  who  found  a  verdict  for  (be  plaintiff,  daniages  5/. ;  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

(a)  Now,  by  the  2  &  3  Vict.,  e.  47,  s.  IS,  «  every  constable  belonging  to  the  metropo- 
litan police  force,  who  shall  be  dismissed  from,  or  shall  cease  to  hold  and  exercise,  his 
office,  and  who  shall  not  forthwith  deliver  over  all  the  clothing,  accoutrements,  appoint- 
ments, and  other  necessaries  which  may  have  been  supplied  to  him  for  the  execntion 
of  his  duty,  to  the  saperintendent,  or  to  such  person,  and  at  such  time  and  place  as  shall 
be  directed  by  the  said  superintendent,  shall  be  liable  to  imprisonment  with  or  without 
hard  labour  for  any  time  not  exceeding  one  calendar  month ;  and  it  shall  be  lawful  for 
any  justice  of  the  peace  to  issue  his  warrant  to  search  for  and  seize  to  the  use  of  her 
majesty,  all  the  clothing,  accoutrements,  appointments,  and  other  necessaries  which  shall 
not  be  so  delivered  over  wherever  the  same  may  be  foand." 

(6)  Which  enacts,  ^  that  all  actions  and  prosecutions,  to  be  commenced  against  any 
person,  for  any  thing  done  in  parsuance  of  this  act,  shall  be  laid  and  tried  in  the  county 
where  the  fact  was  committed,  and  shall  be  commenced  within  six  calendar  months 
aAer  the  fact  committed,  and  not  otherwise  ;  and  mUiet  tn  wniingof  tueh  aetion^and  of  tht 
caute  thereof ^  $KaU  be  given  to  the  defendant,  one  calendar  month,  at  leatt,  before  the  eommene^ 
ment  of  the  aelum ;  and  in  any  such  action,  the  defendant  may  plead  the  general  itmc,  and 
^io€  thit  act,  and  the  ^jwial  matter,  in  evidence,  at  any  trial  to  be  had  thertt^pon,^  Ac  dtc 
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Hm^mf  having  in  Hilary  term,  1840,  obtained  a  rule  accordbiely, 

Bampatj  Seijt,  and  Martin  showed  cause.  It  is  clear  that  the  defendant 
ms  not  acting,  and  that  he  had  no  pretence  for  linking  he  was  actine,  in 
pursuance  of  the  10  6.  4,  e.  44,  when  he  committed  the  trespass  of  which 
the  plaintiff  complains.  But  at  all  events  the  defendant  cannot  avail  him- 
self of  the  statute  under  the  plea  which  he  has  placed  upon  the  record.  If 
he  meant  to  claim  its  protection,  he  should  have  complied  with  the  rule  of 
Trinity  term,  1  Vict  And,  as  he  has  not  done  so,  he  cannot  take  advan- 
tage of  the  want  of  notice,  not  having  pleaded  it  specially.  The  defence  to 
an  action  by  an  attorney  for  his  bill,  that  no  signed  bill  was  delivered  under 
the  2  6.  2,  c.  23,  s.  23,  must  be  pleaded ;  (a)  and  the  reason  why  it  is  dif« 
*1281  ^^^^^  under  the  apothecaries'  act,  56  G.  3,  c.  194,  s.  21,  is  *the 
^  peculiar  language  of  that  statute ;  Morgan  v.  Ruddock^  4  Dowl.  P. 
C.  311 ;  Shearvioody.  Hay,  5  A.  &  E.  383 ;  6  N.  &  M.  831. 

With  respect  to  the  rule  of  Trinity  term,  1  Vict., — ^requiring  the  words 
^^  by  statute*'  to  be  placed  in  the  margin  of  every  plea  of  the  general  issue 
pleaded  by  virtue  of  any  act  of  parliament, — ^Ihe  eflect  of  that  rule  is  not  to 
take  away  or  to  narrow  the  right  which  a  defendant  may  have  under  any 
statute.  Hie  rule  merely  relates  to  a  matter  of  practice,  which,  there  can 
be  no  doubt,  the  judges  have  power  to  regulate,  either  by  virtue  of  their 
inherent  jurisdiction  over  the  proceedings  of  the  court,  or  under  the  authority 
of  the  3  &  4  W.  4,  c.  42,  s.  1. 

ttimfrey  in  support  of  the  rule.  It  is  submitted  that  the  defendant,  in 
what  he  did,  was  acting  under  the  10  G.  4,  c.  44,  s.  41.  But  supposing 
that,  in  strictness,  he  was  not,  if  he  bandjide  believed  he  was  so  acting,  he 
is  entitled  to  the  benefit  of  the  statute.f&)  The  next  point  is,  whether  the 
want  of  notice  should  have  been  pleaaed.  [Maul^,  J.  It  is  not  denied 
by  the  other  side  that  if  the  plea  of— not  guilty,  without  saying  '^  by  statute," 
lets  you  into  your  whole  defence,  you  may  show  the  want  of  notice.]  Under 
*1291  ^^^  ^^  ^*  4,  c.  42,  s.  1  (c),  *the  judges  had  no  power  to  make  a 
-'  rule  requiring  the  words  *'  by  statute"  to  be  inserted  in  the  margin 
of  a  plea  of  not  guilty  pleaded  by  virtue  of  an  act  of  parliament.  It  is  said 
that  the  rule  only  requires  the  words  ^'  by  statute"  to  be  put  in  the  margin 
of  the  plea ;  but  if  the  judges  can  order  those  words  to  be  placed  there,  they 

(a)  Ant^,  vol.  ii.  816  (6),  (40  E.  C.  L.  R.) 

(6)  8«e  Betrhey  ▼.  SUlti^B  B  dt  C.  806, 4  M.  &  R.  634;  BaUinger  r.  Fartt, Tyrwb.  &  G. 
9S0, 1  M.  &  W.  628. 

(r)  Which  enacts  **  that  the  jadges  of  the  saperior  eoarts  of  common  law,  or  anj  eight 
or  more  of  them,  of  whom  the  chiefs  of  each  of  the  said  eonrts  shall  be  three,  shall  and 
may,  by  any  rule  or  order  to  be  from  time  to  time  by  them  made  in  term  or  vacation,  at 
any  time  within  five  years  from  the  time  when  this  act  shall  take  effect,  make  such 
alterations  tn  tke  mode  of  pleading  in  the  said  courts,  and  in  the  mode  of  entering  and 
transcribing  pleadings,  judgments,  and  other  proceedings  in  actions  at  law,  and  such 
regalations  As  to  the  payment  of  costs  and  otherwise,  for  carrying  into  effect  the  said 
alterations,  as  to  them  may  seem  expedient;  and  all  such  rules,  orders,  or  regulations 
shall  be  laid  before  both  houses  of  parliament,  if  parliament  be  then  sitting,  immediately 
upon  the  making  of  the  same,  or,  if  parliament  be  not  sitting,  then  within  five  days  after 
the  next  meeting  thereof,  and  no  such  rule,  order,  or  regulation  shall  have  effect  until 
six  weeks  after  the  same  shall  have  been  so  laid  before  both  houses  of  parliament,  and 
any  role  or  order  so  made  shall,  from  and  after  such  time  aforesaid,  be  binding  and  obli- 
gatory on  the  said  courts,  and  all  other  courts  of  common  law,  and  on  all  courts  of  error 
into  which  the  judgments  of  the  said  courts  or  any  of  them  shall  be  carried  by  any  wm 
of  error,  and  be  of  the  like  force  and  effect  as  if  the  provisions  contained  therein  had 
been  expressly  enacted  by  parliament :  Provided  aUvaye^  thai  no  tuck  rule  or  order  ekali 
Ask  tke  ^ect  of  depriving  any  pereon  of  the  power  of  pleading  the  general  iente,  and  giving  th§ 
fmol  fnatter  m  eUienee,  in  any  caee  uSurein  he  ii  now,  or  hereafter  »hall  be,  entitUd  todomh§ 
firtm  of  eauy  od  ofparHament,  now,  or  htreafler  to  bt,  in  forced* 
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may  order  tbem  to  be  introduced  into  the  body  of  tb  2  plea,  or,  instead,  may 
require  some  form  of  words  showing  the  nature  of  the  intended  justification. 
The  proviso  in  the  3  &  4  W.  4,  c.  42«  s.  1,  will  be  rendered  nugatory,  if 
the  judges  may  deprive  a  defendant  of  the  protection  intended  to  be  cod- 
terred  upon  him  by  any  statute,  unless  he  complies  with  the  regulation  made 
by  the  rule  of  court.  It  is  clear  that  the  rule  has  the  effect  of  depriving  this 
defendant,  who  has  pleaded  the  general  issue,  of  the  power  of  giving  the 
special  matter  in  evidence.  But  the  question  as  to  the  want  of  notice  does 
not  depend  upon  whether  the  court  had  power  to  make  this  rule*  By  the 
10  G.  4,  c.  44,  s.  41,  the  plaintiff  was  bound  to  give  the  defendant  a 
month's  notice  of  his  intention  to  bring  his  action.  The  defendant  may  have 
pleaded  the  general  issue, — which  he  had  power  to  do  at  common  law, — 
without  intending  to  give  any  special  ^matter  in  evidence,  but  reljfing  r«i  on 
on  this  omission  as  cusentitlmg  the  plaintiff  to  maintain  the  action.    ■- 

Suppose  the  venue  in  this  action  had  been  laid  in  a  different  county  from 
that  in  which  the  feet  was  committed,  or  the  action  had  been  brought  more 
than  six  months  afterwards,  would  the  defendant  be  precluded  under  his 
present  plea  from  raising  either  of  those  objections?  [Tindal,  C.  J.  The 
words  of  the  10  G.  4,  c.  44,  s.  41,  closely  resemble  those  of  the  21  Jac.  1, 
c.  16,  under  which  the  defence  must  be  specially  pleaded.]  That  statute 
does  not  destroy  the  debt,  but  merely  bars  the  remedy,  in  case  the  debtor 
chooses  to  avail  himself  of  its  provisions.  But  the  10  G.  4,  c.  44,  s.  41, 
declares  that  actions  shall  be  brought  ^^  within  six  calendar  months  after  the 
fact  committed,  and  not  otherwise ;"  thereby  making  it  illegal  to  bring  them 
after  the  period  prescribed. 

Cur.  adv,  vuU, 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  point  raised  upon  the  motion  to  enter  a  nonsuit  in  this  case  is,  in 
effect,  whether  the  rule  of  all  the  courts,  made  in  Trinity  term,  1  Vict.,  viz. 
^^  that  in  every  case  in  which  a  defendant  shall  plead  the  general  issue,  in* 
tending  to  give  special  matter  in  evidence  by  virtue  of  an  act  of  parliament, 
he  sh^  insert  in  the  margin  of  the  plea  the  words  ^  by  statute^*  otherwise 
such  plea  shall  be  taken  not  to  have  been  pleaded  by  virtue  of  any  act  of 
parliament,  and  that  such  memorandum  shall  be  inserted  in  the  margin  of  the 
issue  and  of  the  nisi  prius  record,"  be  or  be  not  a  rule  which  the  judges 
had  authority  to  make.  On  the  part  of  the  defend'int  it  is  contended  that 
the  judges  had  no  such  authority  under  the  3  &  4  W.  4,  c.  42.  That 
statute  (s.  1,)  authorizes  them  to  make  such  alterations  in  the  mode  of  plead- 
ing in  the  said  courts,  and  in  the  mode  of  entering  and  transcribing 
^pleadings,  &c.,  as  to  them  may  seem  expedient,  with  a  proviso.  r«iQi 
[His  Lonlship  here  read  the  restrictive  proviso.(a)]  Looking  at  the  ^ 
words  of  the  act  of  parliament,  even  assuming  that  the  authority  under 
which  the  rule  in  question  was  made  was  derived  from  that  statifte,  it  would, 
as  it  appears  to  us,  be  difficult  to  maintain  that  the  rule  has  in  any  degree 
deprived  the  defendant  in  this  case  of  the  power  of  pleading  the  general 
issue,  and  giving  the  special  matter  in  evidence ;  for  the  plea  itself  in  point 
of  form,  and  the  efiect  and  consequences  of  the  plea,  remain  altogether  un- 
altered and  unaffected  by  the  rule.  But  the  rule  in  question  is  founded 
upon  the  jurisdiction,  necessarily  inherent  in  all  courts,  to  make  rules  for  the 
tegulation  of  their  practice.(6)  The  rules  by  which  the  time  for  pleading-^- 
the  delivery  or  service  of  pleas — and  other  matters  of  a  similar  nature,  are 
governed,  proceed  from  such  authority,  and  no  other.    When  the  2  G.  2« 

(a)  Ante,  IS9,  n.  (6)  Servkm  ad  Ugm,  S49. 
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e.  5S2,  gave  flie  power  of  pleading  a  set-off,  no  one  sorroised  that  the  prac* 
tice,  shortly  afterwards  adopted  by  the  courts,  that  unless  a  particular  of  the 
8et-off  was  delivered,  no  evidence  of  set-off  should  be  given  under  the  plea, 
was  an  excess  of  juruKiiction  on  their  part,  or  a  repeal  of  the  enactment.  It 
was  a  matter  of  practice  only,  subsidiary  to  the  full  and  complete  execution 
of  the  intention  of  the  act.(a)  If,  instead  of  ordeiing  that  the  words  ^^  by 
statute"  should  be  inserted  in  the  margin,  the  rule  had  directed,  that  pleas 
of  the  general  issue  under  statutes,  should,  for  distinction's  sake,  be  filed  at 
a  particubur  office,  or  delivered  to  a  particular  oflfeer,  or  within  a  particular 
*1321  ^^'  ^^^'^  ^^7  ^^^  doubt  the  court's  authority**  to  do  so  ?  The  fte^ 
^  sent  rule  fidls  clearly  within  the  principle  of  these  and  similar 
rules,  made  for  the  government  and  regulation  of  the  proceedmgs  of  the 
court. 
We,  therefore,  think  the  rule  for  entering  a  nonsuit  must  be  discharged 

Rule  discharged. 

(a)  The  statute  requires  that  notice  be  given  **  of  the  partiealar  sam  or  debt  so  in- 
tended to  be  insisted  npon,  and  vptm  tehat  aeeoumt  it  became  dae,**  where  the  general  issue 
it  pleaded ;  and  it  allows  the  wuiiUr  to  be  pUadtd  m  bar^  without  giving  any  directions  as 
to  the  form  of  the  plea. 


In  re  ANNE,  the  wife  of  JEREMIAH  HORSFALL. 

Ab  order  to  enable  a  married  woman  to  make  a  conveyance  of  her  property  without  her 

hosband's  concurrence  under  the  3  dc  4  W.  4,  c.  74,  s.  91,  cannot  ht  made  without  an 

affidavit  from  her  negativing  any  commanication  from  him. 
Bat  where  a  delay  nntil  the  following  term  wonld  have  caused  great  inconvenience  to 

the  parties,  the  conrt  gave  directions  for  the  order  to  be  drawn  up  in  vacation  on  the 

production  of  an  aflidavit  from  the  wife. 

Ludlow^  Serjt.,  moved  for  an  order  of  the  court,  under  the  3  &  4  W.  c. 
74,  s.  91,  to  enable  a  married  woman  to  convey  her  interest  in  certain  pro- 

terty,  without  her  husband's  concurrence.  The  wife  made  no  affidavit ; 
ut  affidavits  were  produced  from  an  attorney,  showing  the  state  of  the  title, 
and  from  the  petitioning  creditor,  stating  the  bankruptcy  of  J.  H.,  and  his 
disappearance  from  home  in  December,  1840. 

TiNDAL,  C.  J.  We  have  already  decided  that  such  an  order  cannot  be 
made  without  an  affidavit  from  the  wife,  to  negative  anycommunications 
from  her  husband  ;  In  re  Mary  WUUamSj  anti,  vol.  i.  p.  881. 

It  being  suggested  that  great  inconvenience  would  result  if  the  motion 
was  postponed  till  Michaelmas  term,  the  court  directed  the  order  to  be  made 
on  the  production  of  a  proper  affidavit  from  the  wife. 

Order  accordingIy.(&) 

(fr)  An  affidavit  by  the  wife,  stating  ineflectnal  attempts  to  obtain  tidings  of  her  hus- 
btQd  and  her  ignorance  whether  he  was  alive  or  dead*  being  made  on  the  3d  of  July, 
the  order  was  dnwn  np. 

•133]  •WALMSLEY  v.  MATHEWS. 

Oae  of  the  conditions  of  the  race  was,  that  the  riders  should  be  **  gentlemen,  farmers,  or 
tradesmen,  never  having  ridden  as  regular  jockeys  or  paid  riders  \**  another,  that  the 
decision  of  the  committee,  on  any  dispute  should  be  final.  The  rider  of  the  plaintiff's 
horse  had  been  in  the  habit  of  riding  at  races,  but  never  had  been  paid  for  his  ser* 
vices,  although  he  had  sometimes  received  his  expenses.  The  plaintiff's  right  to  the 
stakes  (his  horse  had  come  in  first,)  had  been  disputed,  on  the  ground  of  an  alleged 
cross,  and  the  subject  had  been  brought  before  the  committee,  who  however  camt.  to 
ao  final  decision. 

Bdd,  that  the  rider  of  the  plaintiff's  horse  was  not  disqualified. 

o2 
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Alto,  that  in  specia.  assampsit  for  the  amoani  of  the  stakes  nm  for,  die  ol^celioa,  diat 
there  had  heen  dc  final  deeisioa  by  the  eomjoittc^  could  not  be  raised  without  being 
specially  pleaded. 

Assumpsit.  The  first  couDt  of  the  declaration  stated,  that  on,  &€.,  in 
consideration  that  the  plaintiff  had,  at  the  request  of  the  defendant,  entered 
a  certain  horse  of  the  plaintiff,  to  nm  in  a  certain  race  to  be  thereafter  nm 
by  horses  for  a  certain  stake,  to  wit,  a  sweepstakes  of  3/.  for  and  in  respect 
of  each  horse  entered  or  to  be  entered  for  such  race,  together  with  a  further 
lai^  sum,  to  wit,  15/.  to  be  added  thereto ;  and  had,  at  the  like  reauest  of 
the  defendant,  then,  to  wit,  on  the  entering  of  the  said  horse,  paid  to  the 
defendant  a  lar^  sum  of  money,  to  wit,  32.  as  and  for  the  contribution  of 
him,  the  plaintiff,  towards  the  said  sweepstakes ;  the  defendant  then  pro* 
mised  the  plaintiff,  that  if  in  running  the  said  intended  race,  the  horse  of  the 
plaintiffs  should  beat  the  other  horses  which  should  be  duly  entered  for,  and 
should  run  in,  the  said  race,  he,  the  defendant,  would  pay  to  tlie  plaintiff 
the  said  stake ;  that  the  said  stake,  that  is  to  say,  the  said  sweepstakes,  to* 
gether  with  the  said  further  sum  to  be  thereto  added,  amounted  to  a  large 
sum  of  money,  to  wit,  30/. ;  and  that  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  the  said  intended  race  was  run,  and  the  said  horse  of  the  plaintiff 
did,  in  running  the  said  race,  beat  the  said  other  horses,  whereof  the  defend- 
ant then  had  notice  ;  yet  the  defendant  did  not  pa^,  nor  had  he  *^ce  r«i  o^ 
paid  to  the  plaintiff  (although  a  reasonable  time  since  the  running  of  ■- 
the  said  race  had  long  since,  and  before  the  commencement  of  the  suit, 
elapsed,)  the  said  stake,  or  any  part  thereof,  but  to  pay  the  same  or  any  part 
thereof,  had  altogether  refused,  and  still  did  refuse.  There  were  also  coimts 
for  money  had  and  received,  and  upon  an  account  stated. 

Pleas :  first,  non  assumpsit,  to  the  whole  declaration.  Secondly,  to  the 
first  count,  that  the  said  horse  of  the  plaintiff  did  not,  in  running  the  said 
race  in  the  said  first  count  mentioned,  beat  the  said  other  horses,  m  manner 
and  form  as  therein  mentioned ;  concluding  to  thscoimtry.  Thirdly,  to  the 
same  count,  that  the  said  race  in  the  said  first  count  mentioned  was  run  for 
^nder  a  certain  article  and  upon  certain  conditions,  which  said  article  was 
as  follows,  that  is  to  say,  "  Hunter's  stake.  A  sweepstake  of  three  sove- 
reigns each,  with  fifteen  sovereigns  added  from  the  fund,  for  horses  not 
thorough  bred,  which  have  been  duly  hunted  with  the  North  Shropshire 
and  Sir  T.  Boughey's  fox-hounds  in  the  season  1839^40.  Weights,  four 
years,  list.  8  lbs. ;  five  years,  12  st.  4  lbs. ;  six  and  aged,  12  st.  10  lbs. 
A  winner  of  any  race  to  carry, — ^for  winning  once  3Ibs.,  twice  5  lbs.,  thrice 
7  lbs. — A  winner  of  50/.  at  any  one  time  to  carry  10  lbs.  in  addition  to  the 
above  extra  weights.  Mares  and  geldings  allowed  3  lbs.  Certificates  of 
qualification  to  be  produced  by  the  treasurer  or  committee,  previously  to  the 
time  of  entry.  Twice  round  and  a  distance  heats.  Riders,  the  same  as 
for  a  certain  other  stake  called  the  Hack  Stakes,  that  is  to  say,  to  be  ridden 
by  gentlemen,  farmers,  or  tradesmen,  being  persons  never  having  ridden  as 
regular  jockeys  or  paid  riders J*'^  And  which  said  conditions  were  as  fol- 
lows, that  is  to  say,  ''  Three  reputed  horses  to  start  for  each  race,  or  the 
money  added  will  not  be  given  without  the  consent  of  the  committee.  The 
horses  to  be  ready  to  start  precisely  at  two  o'clock ;  if  not  prepared  *to  ■-« .  qk 
start  at  the  time,  each  horse  to  forfeit  his  entrance  money,  and  be  ^ 
excluded  from  starting  for  the  race.  The  day  of  entrance  to  be  closed  on 
Wednesday,  the  12th  of  August,  1840,  at  six  o'clock  in  the  evening.  The 
colours  of  the  riders  to  be  named  at  the  time  of  entry,  and  not  to  be  altered, 
imder  the  penalty  of  one  sovereign.    The  winner  of  the  himter's  stakes,  to 
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paj  one  soyereign  to  the  fitnd,  and  of  each  other  race^  lO^.  The  dedsion 
oftht  cmnmiiteef  or  whomsoever  they  may  appoint,  on  any  dispute  thai  may 
arise,  io  he  finals  The  plea  then  alleged,  that  the  rider  of  the  said  horse 
of  the  plaintiff  in  and  for  the  said  race  was  not  a  gentleman,  former,  or  trades- 
man,  tieing  a  person  who  had  never  ridden  as  regular  jockey  or  paid  rider, 
but,  on  the  contrary  thereof,  had  before  ridden  as  a  regular  jockey  ybr/iay. 
Verifictftion.  Fourthly,  to  the  same  count,  that  the  said  race  in  the  said 
first  count  mentioned,  was  run  for  under  the  same  article  and  upon  the  same 
conditions  «s  in  the  plea  last  preceding  were  particularly  mentioned  and  set 
forth ;  that  a  certain  mare  of  one  SmaDwood  was  duly  entered  for,  and  ran 
second  in,  me  said  race  to  the  said  horse  of  the  plaintiff;  that  after  the  run- 
ning of  the  said  race,  a  dispute  arose  between  the  plaintiff  and  the  said 
T.  Smallwoud^  whether  the  said  horse  of  the  plaintiff  or  the  said  mare  of  the 
said  T.  Smallwood  had  won  the  said  race,  and  whether  the  plaintiff  or  the 
said  Smallwood  was  entitled  to  the  said  stakes,  and  the  said  sum  to  be  added 
as  in  the  said  mst  count  mentioned  ;  and  which  said  dispute  was  then,  in 
pursuance  of  the  said  condidons,  referred  to  the  said  committee ;  that  after- 
wards, and  after  the  commencement  of  the  suit,  the  said  committee  duly 
made  their  oecision,  and  thereby  decided  that  the  said  mare  of  the  said 
Smallwood  had  won  the  said  race,  and  that  he,  and  not  the  plaintiff,  was 
entided  to  the  said  stakes  and  sum  of  money.  Verification. 
•.Qg^  ^Issue  was  joined  on  the  first  and  second  pleas,  and  to  the  third 
-■  the  plaintiff  replied,  that  the  rider  of  the  said  horse  of  the  plaintiff  in 
and  fi>r  the  said  race  was  a  gentleman,  farmer,  or  tradesman,  being  a  person 
who  had  never  ridden  as  a  regular  jockey  or  paid  rider, — concluding  to  the 
country;  and  to  the  fourth  plea  he  replied  de  injurid.  Issue  on  the  last 
two  replications. 

At  the  trial  before  Coleridge,  J.,  at  the  last  spring  assizes  for  Shrop- 
shire, it  appeared  that  three  horses  started  for  the  hunters'  stake,  namely, 
the  plaintiff's  horse  Deception,  a  mare  called  Sprinsflower,  belonging  to 
a  Mr.  Smallwood,  and  a  horse  called  Master  Harry.  The  plaintiff's  horse 
was  ridden  by  one  Boot,  who  was  in  the  habit  of  riding  at  races,  but  was 
not  a  regular  jockey,  never  receiving.any  remuneration,  although  he  occa- 
sionaUy  was  pidd  bis  expenses.  Deception  won  the  first  heat,  and  also 
came  in  first  in  the  second,  but  that  heat  was  claimed  for  Springflower,  who 
ran  second,  by  reason  of  Deception's  rider  having  committed,  what  is 
called  in  racing  law,  a  cross.  Springflower  was  walked  over  the  course 
for  the  third  heat.  After  the  race  Boot  was  reouested  to  attend  before  the 
committee,  but  neglecting  to  do  so,  thev  entered  into  an  inquiry,  and  came 
to  a  resolution,  that  unless  the  plaintiff  produced  evidence  before  them  on 
the  following  morning,  which  should  induce  them  to  change  their  opinion, 
their  decision  was  that  Springflower  was  the  winner.  Their  determination 
was  communicated  to  the  plaintiff,  who  however  offered  no  evidence,  and 
nothing  further  was  done  in  the  matter. 

For  the  defendant,  (who  was  proved  to  be  the  stakeholder,)  it  was  con* 
tended,  that  the  plainriff  should  be  nonsuited,  inasmuch  as  the  decision  of 
the  committee  was  final  and  conclusive ;  and  also  that  Boot,  the  rider  of 
die  plaintiff's  horse,  was  disqualified. 

llie  learned  judge  being  of  opinion  that  the  committee  had  not  come  to 

^1371  ^  absolute  decision,  refused  *to  nonsuit  the  plaintiff,  and  left  three 

^  questions  to  the  jury:  first,  whether  the  committee  had  decided  the 

fispute  before  the  commencement  of  the  action,  adding,  that  if  so,  their 

deciaon  would  be  conclusive;  secondly,  whether  Boot  was  a  qualified 
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rider  within  the  tenns  of  the  issue— giving  it  as  his  opinion,  that  the  dis 
qualification  had  not  been  established;  and,  thirdly,  wheUier  Boot  had 
unfairly  crossed  Springflower  in  the  second  heat.  The  juiy  having  returned 
a  verdict  for  the  plaintiff,  damages  29/. 

LudhWj  Serit.,  in  Easter  term,  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  of  misclirectlon,  and  that  the  verdict  was  the  evidence. 

Talfourdy  Seijt,  (with  whom  was  WhaUley^)  now  showed  cause,  and 
submitted  that  there  was  no  pretence  for  disturbing  the  verdict,  the  case 
being  one  for  the  jury,  who  had  been  properly  directed  by  the  learned 
judge. 

Ludlow^  Serjt,  in  support  of  the  rule,  contended  that  the  rider  of  the 
plaintiff's  horse  was  cl^rl^  disqualified ;  and  that  there  had  been  a  cross. 
With  respect  to  the  committee,  although  their  decision  was  at  first  condi- 
tional, it  became  absolute  upon  the  plaintiff's  neglect  to  adduce  evidence 
before  them.  If,  on  the  other  hand,  no  decision  was  come  to,  the  plaintiff 
has  no  right  to  claim  the  stakes.  For,  as  there  was  a  dispute  raised  before 
the  committee,  until  they  decided  in  favour  of  the  plaintiff,  the  latter  could 
not  recover  the  money  in  the  hands  of  the  stakeholder,  as  money  had  and 
received  to  his  use.  And  this  objection  is  open  to  the  defendant  under 
non  assumpsit. 

TmDAL,  C.  J.  I  see  no  reason  to  be  dissatisfied  with  the  way  in  which 
this  case  was  left  to  the  juiy,  or  with  the  conclusion  come  to  by  them  upon 
the  questions  *  whether  the  plaintiff's  horse  fairly  won  the  race,  and  r^^Qc 
whether  Boot  was  a  qualified  rider  according  to  the  conditions  of  ^ 
the  race,  which  were  clearly  questions  for  them  to  decide.  A  "  regular 
jockey  or  paid  rider"  evidently  means  one  who  follows  the  business  of  a 
jockey  for  a  livelihood ;  and  I  think  that  Boot  cannot  be  considered  as 
disc^ualified  under  the  conditions,  not  being  a  professed  jockey,  and  never 
having  been  paid  as  such,  although  he  had  sometimes  received  his  expenses. 
The  only  point  that  has  presented  any  difficulty  to  my  mind,  is  one  which 
was  not  urged  at  the  trial,  namely,  that  as  the  committee  had  taken  cogni- 
sance of  the  dispute,  the  plaintiff  could  have  no  right  to  recover  until  they 
had  finally  decided  Uie  matter.  That  misrht  possibly  have  been  the  case 
had  an  action  been  brought  for  money  haa  and  received.  But  this  is  an 
action  upon  the  special  contract, — ^that  in  consideration  that  the  plaintiff 
would  enter  his  horse  for  the  race,  and  pay  a  certain  sum,  the  defendant 
promised  the  plaintiff  that  if  his  horse  won  the  race  he  would  pay  him  the 
stakes;  and,  upon  non  assumpsit,  the  only  question  is,  whether  the  defend- 
ant entered  into  the  contract  set  forth  in  the  declaration.  R.  H.  4  W.  4; 
3  N.  &  M.  7 ;  10  Bingh.  469.  If  the  defendant  had  intended  to  rely  upon 
the  objection  that  there  was  no  final  decision  by  the  committee,  he  should 
have  raised  the  point  by  a  special  plea. 

The  rest  of  the  court  concurring.  Rule  discharged.(a) 

(a)  And  see  Pug  A  r.  Jenkimy  1  A.  &  E.  N.  8.,  or  Queen's  Bench  Reports,  631,  (41  E. 
a  L.  R.  704;)  1  Gale  &  Davison,  40. 


•GREATHEAD  v.  MORLEY  and  Others.  [•iSg 

Trespass  for  breaking  and  entering  the  plaintifTs  close.  Plea:  that  by  a  local  enclosure 
act,  reciting  that  A.  was  lord  of  the  manor  of  Dale,  and,  as  such,  was  seised  of,  the 
•oil  of  the  moor  and  waste  lands,  and  all  the  mines,  minerals,  quarries,  and  royalties 
in  and  under  the  same,  and  that  A.  and  divers  others  were  respectively  owners  of 
messuages,  enclosed  lands,  and  tenements  within  the  manor  and  parish  of  Dale,  it  was 
enacted,  that  the  moor,  and  all  the  wastes  within  the  manor  and  parish,  should  be 
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diTided,  set  oot,  tnd  allotted  bj  certain  commissioners ;  that  the  commissioners  should 
set  oat,  allot,  and  award  anio  A^  his  heirs  or  assigns,  (over  and  above  and  exclusive 
of  sach  shares  and  allotments,  of  and  in  the  moor,  as  should,  in  pursuance  of  that 
act,  be  allotted  to  him  or  them  in  lieu  of  his  or  their  rights  of  common,)  one-eighteenth 
part,  in  value,  of  the  said  moor  and  waste  lands,  in  full  compensation  for  his  and  their 
right  to  the  soil  of  the  said  moor,  &c^  except  as  thereinaher  was  reserved  to  him ; 
aad  after  setting  out  certain  roads,  dcc«,  should  set  out,  divide,  and  allot  the  residue  of 
the  moor,  dtc^  thereby  directed  to  be  divided  and  aPotted,  unto  and  amongst  the  owners 
of  sach  ancient  messuages,  Slc^  in  Dale,  who,  i  respect  thereof,  were  entitled  to 
rights  cf  common  npoik  the  said  commonable  laads;  which  allotments  were  to  be 
laien  by  the  parties  entitled  thereto,  in  full  compensation  for,  their  rights  of  common, 
and  other  rights  and  interests,  upon  the  moor,  dtc.  The  plea  then  set  out  a  clause  of 
the  acr,  empowering  the  allottees  to  convey  their  respective  interests,  **at  any  timt 
hefort  tki  txtcution  of  the  award  of  the  eommuaUmen ;"  and  also  a  proviso  that  nothing  in 
the  act  contained,  should  defeat,  lessen,  or  prejudice  the  right,  title,  or  interest  of  A^ 
bis  heirs  and  assigns,  of,  in,  and  to  the  seigniory  and  royalties,  incident  and  belonging 
to  the  manor ;  but  that  A^  his  heirs  and  assigns,  and  all  succeeding  lords  of  the  manor, 
sboald  have,  hold,  and  enjoy  all  courts,  Ac^  fairs,  markets,  tolls,  stallages,  rights, 
rDjaiiies,  with  free  warren,  and  Hberty  of  hwnling,  hawking,  JUking,  and  fowling,  £c.,  matters 
and  things,  to  the  manor,  or  to  the  lord  or  to  the  lords  thereof  for  the  time  being, 
inadent,  belongings  or  appertaining,  in  as  full,  ample,  and  beneficial  a  manner  as  if  that 
act  had  not  been  made. 
The  plea,— after  stating  that  the  commissioners  had  set  out  and  allotted  unto  A.,  his 
heirs  aod  assigns,  (over  and  above  and  exclusive  of  such  shares  and  allotments  uf 
tnd  in  the  said  moor,  as  were,  in  pursuance  of  the  local  act,  allotted  to  him  in  lieu  of 
his  rights  of  common,)  one  full  eighteenth  part,  in  value,  of  the  said  moor  and  waste 
lands,  in  full  compensation  for  his  right  to  the  soil  of  the  said  moor,  dcc^  except  as 
was  thereby  reserved  to  him  as  thereinbefore  mentioned, — averred,  that  the  clo^e  in 
which,  &c^  was  allotted  to  B^  '^who  took  possession  of  and  occupied  the  said  close 
in  which,  ftc,  in  severalty,  under  the  allotment  and  division ;  and  that,  from  the  time 
of  sach  allotment  until  and  at  the  time  when,  &c^  the  close  in  which,  dpc,  had  been 

rsessed  and  occupied  in  severalty  by  B.  and  the  plaintiff,  and  those  claiming  under 
.  bj  virtue  of  the  allotment  ;*'  and  that  A.  being  seised  in  fee  of  the  manor  of  Dale, 
together  with  the  rights,  royalties,  members,  and  appurtenances  conveyed  the  same  to 
(X,  father  of  D^  one  of  the  defendants,  to  whom  the  same  descended  as  the  son 
and  heir  of  C;  and  justified  the  entry  of  D.  as  lord  of  the  manor,— and  by  the 
others,  as  his  servants, — ^upon  the  close,  in  exercise  of  a  right  of  hunting  and  fowling 
therein. 

Bdd,  first,  that  the  plea  showed  such  an  exclusive  possession  of  the  close,  in  the  plain- 
tiff, as  to  entitle  him  to  maintain  trespass;  and  that,  consequently,  it  was  immaterial 
whether  or  not  the  legal  seisin  was  still  vested  in  the  lord. 

^^Ddly,  that  the  right  of  sporting  over  the  allotments  of  the  moor  or  common,  was  not 
reserved  to  the  lo^  by  the  saving  clause  in  the  enclosure  act;  the  object  of  that  clause 
being,  to  reserve  to  the  lord  all  those  manerial  rights  which  he  possessed  before  the 
enelosare,  as  lord,  except  the  right  to  the  soil ;  and  the  power  of  the  lord  to  sport  over 
a  waste  within  his  manor,  being,  not  a  license  or  liberty,  but  a  mode  of  enjoyment  of 
his  own  property. 

Teespass,  for  breaking  and  entering  a  close  of  the  plaintifT,  at  Marrick, 
n  the  county  of  York,  called  Copperthwaite  Allotment,  and  with  feet  in 
*I401  ^'^^'^'^S)  '^^  *with  feet  of  divers  horses  and  dogs,  treading  down, 
^  &c.,  the  grass,  corn,  &c.,  of  the  plaintiff,  of  great  value,  to  wit,  &c., 
growing  and  being  in  the  said  close,  anu  eoing  and  walking  backwards  and 
forwards  in  and  upon  and  over  the  said  close,  and  going  and  returning  and 
passing  and  repassing  in  and  out  of  the  said  close,  &c.,  and  with  the  said 
borses  and  dogs,  beating,  hunting,  and  searching  in  the  said  close,  for 
game,  &c. 

Second  plea,  that  before  the  first  of  the  several  times  when,  &c.,  in  the 
declaration  mentioned,  to  wit,  on,  &c.,  by  a  certain  act  of  parliament  made 
in  the  52d  year  of  G.  3,  cap.  cxxvi.,  '^  for  enclosing  lands  in  the  manor 
and  parish  of  Marrick,  in  the  county  of  York,''  a&r  reciting  that  there 
^ere  within  the  manor  and  parish  of  Marrick,  in  the  north  nding  of  the 
oottnty  of  Yoik,  a  certain  moor  or  common  and  waste  lands^  containing^  bj 
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estimation,  four  thousand  acres  or  thereabouts,  and  that  W.  P.  Powlett,  Esq., 
VFBS  lord  of  the  said  manor  of  Marrick,  and,  as  such  lord,  vas  seised  of  or 
entitled  to  the  soil  of  the  said  moor  or  common  and  *  waste  lands,  r«}^i 
and  to  all  the  mines,  minerals,  quarries,  and  royalties  in,  over,  and  *- 
under  the  same,  and  that  the  said  W.  P.  Powlett,  J.  P.,  &c.,  and  divers 
other  persons,  were  respectively  owners  and  proprietors  of  messuages, 
enclosed  lands,  and  tenements  within  the  said  manor  and  parish,  some  of 
which  were  of  freehold  tenure,  and  others  were  held  under  leases  for  long 
terms  of  years  granted  by  some  or  one  of  the  ancestors  of  the  said  W.  P. 
Powlett,  and  in  respect  diereof,  or  as  appendant,  appurtenant,  or  belonging, 
thereto,  they,  or  their  lessees,  or  tenants  were  entitled  to  rights  of  common 
in,  over,  or  upon  the  said  moor  or  common  and  waste  lands,  and  that  an  act 
was  passed  in  the  41  G.  3,  (c.  109,  the  general  enclosure  act,)  and  that  the 
said  moor  or  common  and  waste  lends  in  their  then  state  were  of  little  value, 
and  incapable  of  improvement ;  but  if  the  same  were  divided,  and  specific 
shares  thereof  allotted  to  the  several  proprietors,  according  to  their  several 
rights  and  interests,  and  such  aliotmenls  were  enclosed  and  held  in  severalty, 
such  diviaon,  allotment,  and  enclosure  would  be  a  great  improvement  to 
their  estates,  but  that  those  beneficial  purposes  could  not  be  eflected  without 
the  aid  and  authority  of  parliament ;  it  was,  by  the  said  first  mentioned  act 
of  parliament,  among  other  things,  enacted  that  the  said  moor  or  comnnon, 
called  Marrick  moor,  and  all  the  wastes  and  other  commonable  lands  within 
the  manor  and  parish  of  Marrick  aforesaid,  should  be  divided,  set  out,  and 
allotted  as  soon  as  might  be  after  the  passbg  of  the  said  act,  by  Y.  and  Z., 
who  were,  by  the  said  act,  appointed  commissioners  for  those  purposes,  and 
for  carrying  the  said  act  into  execution,  in  such  manner,  and  subject  to  such 
directions  and  regulations,  as  were  in  the  first-mentioned  act  contained,  and 
with  such  of  the  powers,  and  subject  to  such  of  the  rules,  orders,  direc- 
tions, and  regulations  contained  in  *the  said  act  of  the  41  G.  3,  rm-iAo 
(c.  109,J  as  were  not  controlled  by,  or  repugnant  to,  or  otherwise  ^ 
provided  for,  by  any  of  the  clauses  or  provisions  contained  in  the  first* 
mentioned  act. 

After  setting  out  a  clause  providing  for  the  giving  of  certain  notices  bj 
the  commissioners,  the  plea  proceedecT: — and  that  the  said  commissioners 
should  set  out,  allot,  and  award  unto  and  for  the  said  W.  P.  Powlett,  his 
heirs,  or  assigns,  (over  and  above,  and  exclusive  of  such  shares  and  allot- 
ments of  ana  in  the  said  moor  or  common  as  should  in  pursuance  of  that 
act  be  allotted  to  him  or  tbem,  in  lieu  of  his  and  their  rights  of  common,) 
one  full  eighteenth  part,  in  vah^,  of  the  said  moor  or  common  and  waste 
lands,  thereby  directed  to  be  divided,  in  full  compensation  and  satisfaction 
of  and  for  his  and  their  right  to  the  soil  of  the  said  moor  or  common  and 
waste  lands,  except  as  thereinafter  was  reserved  to  him,  and  that  after 
setting  out  all  the  public  and  private  roads  and  ways  and  other  conveniences, 
as  by  the  said  act  of  the  41  G.  3,  was  directed,  and  the  allotment  or  allot* 
inents  thereinbefore  directed  to  be  made,  the  said  commissioners  ^ould  set 
put,  divide,  and  allot  all  the  residue  of  the  said  moor  or  common  wastes  or 
other  commonable  lands,  thereby  directed  to  be  divided  and  allotted,  unto 
and  between  and  amongst  the  several  proprietors  of  such  ancient  messuages, 
cottages,  enclosed  grounds,  and  tenements,  in  Marrick  aforesaid,  who,  ia 
respect  thereof,  were  entitled  to  rights  of  common  in,  over,  or  upon  the 
#aid  conmionabie  lands  or  any  part  thereof,  in  proportion,  and  accoiding,  tQ 
the  true  and  real  value  of  such  ancient  messuages,  cottages,  encloeed 
cioundfl^  wad  tenements;  and  that  the  allotments  to  be  set  out  in  puntt* 
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ance  of  that  net,  ahoold  be  had  and  taken,  b^  the  several  persons  entitled 
thereto,  in  lieu  and  fiill  bar  and  compensalion  and  satisfaction  of  and  for 
M431  ^^  ^several  and  respective  rights  of  commi  n  and  other  rights  and 
^  interests  in,  over,  and  upon  the  said  common,  moor,  and  waste  lands 
thereby  directed  to  be  diivided  and  allotted ;  and  that  it  should  be  lawful 
for  any  person  or  persons  who  should  be  entitled  to  any  allotment  or  allot- 
ments undar  or  by  virtue  of  that  act,  to  give,  erant,  bargain,  sell,  demise, 
snnender,  mortgaj^,  limit,  convey,  and  assure  ue  same,  for  all  or  any  part 
of  his,  her,  or  Uieir  estate  or  interest  therein  or  right  thereto,  at  any  time 
b^ore  the  exeeuHon  of  the  award  of  the  cammutianers ;  and  that  every  such 
gill,  grant,  bargain,  sale,  demise,  surrender,  mor^ge,  limitation,  cimvey« 
ance,  and  assurance  should  be  of  the  same  force  and  validity,  as  if  made 
after  the  execution  of  the  award ;  and  that  it  should  be  lawful  for  any  of 
the  owners  of  common  rights,  upon  the  lands  thereby  directed  to  be  divided 
and  allotted,  to  sell  and  dispose  of  the  same,  or  of  the  allotment  or  allot* 
moiCs  to  be  set  out  in  respect  thereof  by  virtue  of  that  act,  separate  and 
distinct  from  the  estate  in  right  of  which  tliey,  he,  or  she  were  or  was  entitled 
to  the  same,  in  like  manner  as  they,  he,  or  she  might  have  done  after  the 
execution  of  the  award. 

After  stating  a  clause  providing  for  the  enrolment  and  for  the  keepine 
and  inqiectioii  of  the  award,  the  plea  set  out  the  following  proviso  ;-^and 
that  nothing  in  that  act  contained,  should  be  construed  or  adjudged  to 
defeat,  lessen,  or  prejudice  the  right,  title,  or  interest  of  the  said  W.  P. 
Powlett,  his  heirs  and  assigns  or  any  of  them,  of,  in,  and  to  the  seigniory 
and  royalties  incident  and  belonging  to  the  said  manor  respectively,  but 
that  the  said  Vf.  H.  Powlett,  his  heirs  and  assigns,  and  all  succeeding  lords 
of  the  said  manor  for  the  time  being,  riiould  and  might,  from  time  to  time, 
and  at  all  times  Aereafter,  have,  hold,  and  enjoy  all  courts,  perquisites  and 
*1441  P^^^  ^^  courts,  boons,  and  services,  and  all  yearly  alnd  *other  rents 
1  and  acknowledgments,  reserved  and  usually  paid,  and  which  were 
due  and  deoiandable,  for  all  and  every  or  any  of  die  houses,  buildings, 
cottages,  intacks,  or  enclosures  then  built,  made,  being,  or  standing,  in  or 
upon  the  said  moor  or  common  or  the  boundaries  thereof,  or  in  or  upon  any 
ground  formerly  part  of  the  said  moor  or  common  then  held  or  enjoyed  in 
6e?erelty,  (except  as  to  such  encroachments  as  should  be  allotted  by  virtue 
of  that  act,)  and  which  theretofore  had  been,  or  which  ought  to  be,  paid, 
made,  or  performed  by  the  owners  or  possessors,  for  the  time  being,  of  such 
houses,  buildings,  or  cottages,  or  of  any  of  the  intacks  or  enclosures  there- 
tofore parcel  of  the  said  moor  or  common,  and  then  held  and  enjoyed  in 
severalty  (except  as  aforesaid ;)  all  quit-rents,  free-rents,  and  other  rents, 
ieHe6,  dues,  customs,  amercements,  and  all  goods  and  chattels  of  felons 
and  fugitives,  of  felons  of  themselves,  and  of  those  put  in  exigent,  deodands, 
treasure-trove,  waifii,  estrays,  forfeitures,  escheats,  foirs,  markets,  toHs, 
italbges,  rights,  royalties,  wiihfree  warren^  and  Hberiy  ofhuntinftj  hawking^ 
jMtiy,  tmd/owtingj  immunities,  jurisdictions,  privileges^  profits,  conuno- 
dities,  advantages,  emoluments,  matters,  and  things,  whatsoever,  to  the  $md 
manoTy  or  to  the  lord  or  lords  thereof  ^  for  the  time  beings  ineidenty  helongbig,^ 
er  appertaimngy  in  as  full,  ample,  and  beneficial  a  manner,  to  all  intenlf 
vti  purposes,  as  he  or  they  could  or  tnighi  have  enjoyed  the  motm,  if  thai 
ed  had  not  been  made ;  as,  by  the  record  of  the  said  act  of  pariiament, 
Rmaining  among  the  rolls  of  parliament  of  our  lad  v  the  now  queea,  al 
Westminster,  in  the  county  of  Middlesex,  may  more  rally  appear. 

Avemoit:  that  after  the  making  and  passing  of  the  first-menlioaed  nol 
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for  enclosing  the  said  lands  in  the  manor  and  parish  of  Marrick,  in  the 
county  of  York,  and  before,  &c.)  to  wit,  on  the  1st  of  August,  1814, 
*the  said  Bower  and  C.  having;  first  and  before  they  proceeded  to  r*|  ^5 
put  the  said  first-mentioned  act  mto  execution,  to  wit,  on,  &c.,  duly,  ^ 
and  according  to  the  said  act  of  parliament  of  the  41  G.  3,  taken  and  sub- 
scribed the  oath  ordained  and  prescribed  to  be  in  that  behalf  taken  by  the 
last-mentioned  act  of  parliament,  and  having  first  duly  complied  with  all 
the  provisions  of  the  said  acts  by  them  first  to  be  complied  with,  and  duly 
qualified  themselves  to  act  as  thereafter  mentioned  according  to  the  provi- 
sions of  the  said  acts  respectively,  did,  in  pursuance  of  the  provisions  of 
the  first-mentioned  act,  and  according  to  the  said  first  mentioned  act,  set 
out  and  allot  unto,  and  for,  the  said  W.  P.  Powlett,  his  heirs  and  assigns, 
over  and  above,  and  exclusive  of,  such  shares  and  allotments  of  and  in  the 
said  moor  or  common  as  were,  in  pursuance  of  the  first-mentioned  act, 
allotted  to  him  and  them  in  lieu  of  his  and  their  rights  of  common,  one  full 
eighteenth  part,  in  value,  of  the  said  moor  or  common  and  waste  lands,  in 
full  compensation  and  satis&ction,  of  and  for  his  and  their  right  to  the  soil 
of  the  said  moor  or  common  and  waste  lands,  except  as  was  by  the  first- 
mentioned  act  thereinafter  reserved  to  him  the  said  W.  P.  Powlett  as  there- 
inbefore was  mentioned.  That  afterwards  and  before,  &c.,  to  wit,  on  the 
1st  of  August,  1814,  and  after  setting  out  all  the  public  and  private  roads 
and  ways,  and  other  conveniences,  as,  by  the  said  act  of  the  41  G.  3,  was 
directed,  and  the  said  allotment  thereinbefore  mentioned  to  have  been  made 
to  the  said  W.  P.  Powlett,  his  heirs  and  assigns,  the  said  commissioners,  in 
pursuance  of  the  thereinbefore  first-mentioned  act,  and  according  to  the  said 
first-mentioned  act,  did  set  out,  divide,  and  allot,  all  the  residue  of  the  said 
moor  or  common,  wastes,  and  other  commonable  lands,  by  the  said  therein- 
before first-mentioned  act,  directed  to  be  divided  and  allotted,  unto,  between, 
and  amongst,  the  several  proprietors  of  such  ancient  messuages,  cottages, 
^enclosed  grounds,  and  tenements  in  Marrick  aforesaid,  who,  in  r^i^g 
respect  thereof,  were  entitled  to  rights  of  common,  in,  over,  or  upon  *- 
the  said  commonable  lands,  or  any  part  thereof,  in  proportion,  and  accord- 
ing to  the  respective  true  and  real  values  of  such  ancient  messuages, 
cottages,  enclosed  grounds,  and  tenements.  That  the  close  in  which,  &c., 
was  a  part  of  the  said  residue  of  the  said  common  wastes  and  other  com- 
monable lands  so  set  out,  divided,  and  allotted  between  and  amongst  the 
several  proprietors  of  such  ancient  messuages,  &c.,  in  Marrick  aforesaid,  as 
thereinbefore  mentioned,  which  said  residue  before  and  at  the  time  of  the 
passing  of  the  first-mentioned  act,  was  parcel  of  the  said  manor  and  of  the 
demesne  lands  thereof:  that  the  said  close  in  which,  &c.,  was  so  then,  be- 
fore the  plaintiff  had  any  thing  in  the  said  close,  in  which,  &c.,  allotted  to 
one  Ince,  who  thereupon  afterwards  and  .before,  &c.,  to  wit,  on  the  day 
and  year  last  aforesaid,  took  possession  of,  and  occupied,  the  said  close  in 
which,  &c.,  in  severalty  under  and  by  virtue  of  the  said  allotment  and 
division ;  from  which  time,  until  and  at  the  several  times  when,  &c.,  the 
said  close  in  which,  &c.,  had  been  possessed  and  occupied  in  severalhr  by 
the  said  Ince,  and  by  the  plaintiff,  and  those  claiming  under  the  said  Ince, 
under  and  by  virtue  of  the  s^id  allotment :  that  the  said  W.  P.  Powlett, 
before  and  at  the  time  of  the  making  and  passing  of  the  thereinafter  first- 
mentioned  act  of  parliament,  was  seised  in  his  demesne  as  of  fee,  of  and 
in  ^he  said  manor  of  Marrick,  together  with  the  riehts,  royalties,  members, 
and  appurtenances  thereunto  appertaining.  The  plea  then,  after  alleging  a 
C9BveyaAce .  by.  lease  and  release,  of  the  18th  and  19th  of  Augusti  1817, 
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from  W.  P.  Powlett,  of  ^'altand  singular  the  said  manoi^  or  lordship  of 
Manick,  together  with  the  rights,  royalties,  members,  and  appurtenances 
thereto  appertaining,^'  to  Josias  Morley,  proceeded  to  allege  that,  by  virtue 
*1471  ^^^  ^conveyance,  Josias  Morley  became  and  was  seised  in  fee, 
-■  of  and  in  the  said  manor  with  the  rights,  royalties,  members,  and 
appurtenances,  and  continued  so  seised  until  and  upon  a  certain  day  long 
before  any  of  the  said  times  when,&c.,  to  wit,  on  the  Ist  of  January,  1838, 
when  the  said  Josias  Morley  died  so  seised  as  aforesaid ;  whereupon  and 
whereby  the  said  manor  with  the  said  rights,  royalties,  members,  and 
appurtenances  descended,  and  came  to  the  defendant  Francis  Morley  as 
the  eldest  son  and  heir  at  law  of  the  said  Josias  Morley ;  and  thereby  he, 
the  defendant  Francis  Morley,  then  became  and  was  seised  in  his  demesne 
as  of  fee,  of  and  in  the  said  manor  with  the  said  liberties,  royalties,  mem- 
bers, and  appurtenances ;  and  the  defendant  Francis  Morley  being  so  seised 
as  aforesaid,  he,  the  defendant  Francis  Morley,  in  his  own  right,  and  the 
other  defendants  as  the  eervants,  and  by  die  command  of  the  defendant 
Fraocis  MorleVf  afterwards,  at  the  several  times  when,  &c.,  in  the  dcclara- 
tioD  mentioned,  the  same  being  reasonable  and  proper  times  in  that  behalf, 
broke  and  entered  the  said  close  in  which,  &c.,  for  the  purpose  of  hunting 
and  fowling  therein — jusdf^g  the  trespasses  set  forth  in  the  declaration. 

Special  demurrer:  assigning  for  causes,  that  it  appeared  b^  the  plea  that 
the  said  W.  P.  Powlett,  at  the  time  of  the  making  and  passmg  of  the  act 
of  parliament  in  that  plea  first  mentioned,  was  seised  in  his  demesne  as  of 
iee  of  and  in  the  premises  whereof  the  said  close  in  which,  &c.,  then  was 
parcel,  and  if  h^was  so  seised  thereof,  then  in  respect  of  such  seisin,  and 
as  the  owner  of  the  premises  whereof  the  said  close  in  which,  &c.,  then  was 
parcel,  the  said  W.  P.  Powlett  then  was  entided  to  do  in,  upon,  and  with 
the  said  close  in  which,  &c.,  whatever  he  mie^ht  think  fit ;  but  he  the  said 
W.  P.  Powlett  then  neither  had,  nor  could  by  law  have,  any  distinct  or 
*1481  *^P^^^  ^ght,  liberty,  or  privilege,  other  than  his  risht  as  owner,  by 
-'  virtue  or  in  respect  of  which  the  said  W.  P.  Powlett,  his  heirs,  or 
assigns  could  or  would  be  entitled  to  do  or  commit,  or  lawfully  might  do 
or  commit  in  the  said  close  in  which,  &c.,  acts  or  trespasses,  such  as  in  the 
declaration  mentioned,  or  any  part  of  them ;  that  it  does  not  appear  in  or  by 
(he  plea  that  the  said  W.  P.  Powlett,  at  the  time  of  making  the  said  act  of 
parliament  in  the  plea  first  mentioned,  had  any  right,  liberty,  or  privilege  in, 
apon,  or  over,  or  to  be  exercised  in,  upon,  or  over  the  said  close  in  which, 
&C.,  or  the  premises  whereof  the  said  was  parcel,  other  than  and  except  his 
rights  as  owner  and  proprietor  thereof  seised  in  his  demesne  as  of  fee ;  that 
it  does  not  appear  in  or  by  the  plea  that  the  said  F.  Morley,  at  the  time 
when,  &c.,  or  at  any  of  them,  nad  any  right,  title,  liberty,  or  privilege 
whatsoever  by  virtue  whereof  he  was  entitlal  to,  or  lawfully  could  at  the 
said  times  when,  &c.,  do  or  commit  or  authorize  the  other  defendants,  or 
any  of  them,  to  do  or  commit  the  said  trespasses  in  the  declaration  men- 
tiofied,  or  any  of  them ;  and  that  it  does  not  appear  by  the  plea  that  the 
defendants,  or  any  of  them,  at  the  said  times  when,  &c.,  or  at  any  of  them, 
had  any  right  or  title  to  the  said  close  in  which,  &c.,  or  to  do  or  commit 
therein,  the  said  trespasses  in  the  declaration  mentioned,  nor  does  that  plea 
contain  any  good  or  sufficient  answer  to  the  declaration  or  the  trespasses 
therein  mentioned.    Joinder  in  demurrer. 

Talfaurdf  Seijt,  in  support  of  the  demurrer.  The  first  question  intended 
to  be  raised  upon  this  demurrer  is,  whether  the  plea  can  be  considered  as 
amounting,  in  eflect,  to  a  plea  Uberum  tenementum^  so  as  to  call  npon  the 
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ploiotiir,  in  replying,  to  set  out  his  tide.  It  is  submitted  that  flie  plea  does 
not  suflSciently  show  the  legal  seisin  to  be  in  the  lord.  It  does  not  (Urectly 
allege  that  *the  defendant,  Morley,  is  seised  in  fee  of  the  close  in  t^iag 
question,  but  only  seeks  to  do  so  argumentatively.  The  plea,  how*  '• 
ever,  shows  that  the  plaintiflf  is  in  the  lawful  possession  of  the  close ;  for  it 
alleges  that  an  allotment  was  made  under  the  enclosure  act  to  the  lord,  in 
sati^ction  of  his  right  to  the  soil  of  the  wastes,  and  that  the  JocKt  tn  9110 
M'as  allotted  to  one  Ince,  who,  harinff  power  to  sell  the  allotment  before 
award  made,  would  seem  to  have  sold  and  conveyed  it  to  theplaintiff.  It 
consequently  appears  on  the  feice  of  the  plea,  that  the  plaintiff  had  sudi  a 
possession  of  the  close  as  would  enable  him  to  maintain  tr»n>ass. 

The  more  important  question  is,  whether  the  defendant,  Morley,  as  loni 
of  the  manor,  has  a  right  to  enter  the  allotments  for  the  purpose  of  hunt- 
ing and  fowling.  There  is  no  averment  in  the  plea  that,  at  the  time  when 
the  enclosure  act  was  passed,  the  lord  had  a  right  of  free  warren,  which 
might  possibly  have  made  it  a  good  plea.  It  is  clear,  as  a  general  propo- 
sition, that  when  the  soil  is  divested  out  of  a  lord  of  the  manor  by  an  en- 
closure act,  ail  rights  incident  to  die  soil  are  also  divested ;  and  here,  the 
right  which  the  lord  possessed  before  the  enclosure  to  hunt  and  fowl  in  the 
locus  in  quoj  being  in  reapect  of  the  soil,  was  cleariy  extinguished  upon  the 
allotment  thereof  to  Ince.  Townkg  v.  Ot&fon,  2  T.  R.  701,  and  Doe  dem. 
Lowes  V.  Davidson^  2  M.  &  S.  175,  show  that  unless  rights,  which  are  part 
of  the  ownership  of  the  soil,  are  expressly  reserved  under  enclosure  acts, 
they  pass  with  the  soil  to  the  parties  to  whom  allotments  are  made.  In  the 
latter  case.  Lord  Ellenborough,  in  speaking  of  the  clause  reserving  the 
lord's  right,  on  which  the  question  there  turned,  says,  ^^  the  words  *  in  as 
ample  a  manner  as  if  the  act  had  not  been  made '  cannot  confer  any  new 
right,  but  reserve  only  such  rights  as  *he  had  before. ''  Here,  the  r*igA 
words  "  rishts,  royalties,  with  free  warren  and  liberty  of  hunting,  L  ^^^ 
hawking,  mihing,  and  fowling,"  are  clearly  governed  by  those  which  fol- 
low, namely,  *^  to  the  said  manor,  Or  to  the  lord  or  lords  thereof,  for  the 
time  being,  incident,  belonging,  or  appertaining."  The  word  '<  rights " 
cannot,  in  strictness,  refer  to  any  thing  which  a  party  possesses  in  reqpect 
of  the  ownership  of  the  soil.  In  Bourne  v.  Taylor ^  10  East,  205,  Loid 
Ellenborough,  speaking  of  the  term  '*  liberty,"  says,  *^  it  imports,  ex  v% 
iermim^  that  it  is  a  privilege  to  be  exereised  over  another  man's  estate.  A 
man's  right  of  dominion  over  his  own  estate  is  never  called  a  Hberty." 
Again,  the  clause  saving  the  lord's  rights  must  be  taken  to  refer  to  such 
rights  only,  incident  to  the  manor,  as  were  in  existence  at  the  time  that  the 
act  passed.  That  a  right  of  free  warren  is  not  necessarily  incident  to  a 
manor  appears  from  Morris  v.  Dimes ^  1  A.  &  E.  654,  3  N.  &  M.  671. 
Taunton,  J.,  there  says,  "  The  general  words  which  occur  are  no  more 
than  such  as  are  found  in  all  conveyances  of  manors.  Even  the  word 
'  warren '  does  not  occur ;  although  it  often  does  occur,  when  there  is  no 
pretence  that  a  warren  legally  exists/'  So  here,  there  can  be  no  doubt  that 
general  words,  descriptive  of  a  variety  of  rights,  were  introduced  into  the 
saving  clause  without  reference  to  whether  or  not  such  rights  had  any  exist* 
ence.  It  is  submitted  diat  as  the  reservation  extends  only  to  rights  incident 
to  the  manor,  and  the  defendants  have  not  alleged  that  the  lora  had  a  rigjbt 
of  free  warren  over  the  close  in  question,  and  as  all  rights  attached  to  the 
soil  were  extinguished  upon  its  allotment,  the  defendants  have  made  out  no 
justification  of  the  trespasses  which  they  have  #  ;mmitted. 

fV.  H.  Watson  {ChanneU^  Seijt  >  was  with  him)  contrd.    With  respect  to 


1513  GrfathSad  v.  Morlby.  T.  T.  1841.  87 

*1&11  ^^  ^^  pcnnt,  the  plea  gives  colour  to  *the  pldntiflT,  and  shows  that 
•l  he  was  in  possession  of  the  allotment,  but  that  the  freehold  was  still 
m  the  defendant  Morley  as  lord  of  the  manor.  It  is  clear  that  until  the 
award)  the  freehold  of  tulotments  made  under  enclosure  acts  remains  in  the 
lord ;  and  if  so,  he  has  a  right  to  enter.  The  act,  in  giving  an  allottee 
power  to  aell  or  mortgage  before  award  made,  takes  it  for  granted  that  he 
possesses  no  estate  or  mterest  until  after  the  award ;  for  if  he  took  an  estate 
or  interest  previously,  there  would  be  no  occasion  to  give  him  a  power  to 
sell  or  mortgage.  [Mattle,  J.  An  allottee  may  take  no  estate  or  interest, 
but  he  mav  nave  an  exclusive  possession  given  him  by  the  act.  It  is  clear 
that  here  he  may  sell  and  convey  the  fee  to  a  purchaser  previously  to  the 
award  being  made.]  The  meanmg  of  the  clause  empowering  allottees  to 
convey  before  the  award  is,  not  to  dispense  with  the  award,  but  when  the 
award  is  made,  it  shall  have  Ae  eflect  of  conferring  a  title  upon  the  pur- 
chases of  the  allotments.  If  it  were  held  that  all  allottees  could  make  a 
Elect  conveyance  of  theit  allotments  before  award  made,  the  award  would 
ome  entirely  nugatory.  Farrar  v.  BiUing^  3  B.  &  Aid.  171,  (a)  shows 
that  although  an  enclosure  authorizes  an  allottee  to  aell  and  mortgage,  it 
gives  no  title  before  the  award  is  made.  There,  a  local  enclosure  act 
directed  that  the  conmiissioners,  by  notice,  might  cause  all  rights  of  common 
to  be  extinguished,,  and  might  then  allot  the  waste  lands  among  the  pro- 
prietors, and  that  die  owners  might  fence  their  allotments  after  they  had 
been  marked,  staked  out,  and  confirmed,  and  before  the  eigning  of  the  awards 
and  might  also,  within  three  months  before  the  exeoMon  of  the  awards  sell 
and  convey  their  interests  in  the  allotments,  the  commissioners  being  thereby 
*1521  ^u^^i^^^^  ^  ^^^  ^  ^®  purchasers,  and  the  *latter,  «/?er  the  execu- 
^  Hon  of  the  awards  to  hold  the  allotted  lands  in  such  manner  as  the 
vendor  would  have  done  if  there  had  been  no  sale ;  provided  that  where  the 
allotments  were  copyhold,  the  deed  should  be  enrolled  in  the  court-rolls  of  the 
manor,  and  that  the  purchaser  should  be  admitted  tenant  thereto  at  the  same 
time  as  the  other  allottees  of  copyhold  lands,  viz.,  after  (he  execution  of  the 
award.  ^It  was  held  diat  this  authority  to  enclose  and  so  to  enjoy  in  seve- 
talty,  and  the  power  to  sell  and  convey  might  well  (considering  the  language 
in  which  that  power  was  given)  be  enjoyed  and  exercised  without  the  legal 
seisin  of  the  land ;  and  that  therefore,  these  provisions  not  sufficiently  coun- 
tervailing those  of  the  general  enclosure  act,  the  legal  freehold  did  not  pass 
to  the  ^lottee  till  after  the  execution  and  proclamation  of  the  award. 
[Maule,  J.  In  Aat  case  issue  was  taken  on  the  soil  and  freehold ;  but  that 
IS  not  so  here.  In  your  plea  you  do  much  more  than  give  colour.  The 
case*that  you  have  cited  snows  that  this  plaintiff  had  a  ri^t  to  the  exclusive 
possession.]  There  is  no  interest  vested  in  the  allottee  so  as  to  defeat  the 
seisin  of  the  lord ;  and  if  the  freehold  still  continues  in  the  latter,  he  may 
enter  and  exercise  all  hb  rights. 

With  regard  to  the  more  material  {K>int,  it  may  be  admitted  that  a  par^ 
cannot  have  an  incorporeal  right  in  his  own  soil ;  and  that  the  right  which 
the  lord  had  of  sporting  over  me  wastes  previously  to  their  enclosure,  w^ 
b  right  incidental  to  the  soil.  But  the  question  is,  whether  it  was  not  the 
iatention  of  the  parties,  and  whether  it  is  not  the  fair  construction  of  the 
act,  that  such  right  of  sporting  should  be  reserved  to  the  lord.  It  cleai^ly 
appears  that  the  lord  did  not  part  with  all  his  interest  in  the  soil ;  for  one- 
eighteenth  part  of  the  waste  land  was  to  be  allotted  to  him  in  satisfaction  of 
Us  rig^t  to  the  soil,  ^'  except  as  thereinafter  was  jseserved  to  him."    If  the 

(a)  See  Dot  v.  Ntiid,  post  i 
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.amument  on  the  other  side  is  well  founded, — ^that  *the  reservation  r*|  53 
only  preserves  such  rights  as  are  incidental  to  the  manor, — the  *- 
reservation  would  be  entirely  nugatory.  It  is  submitted  that  the  saving 
clause  reserves  to  the  lord  all  the  rights  therein  enumerated,  being  ri^ts 
which  he. possessed  at  the  time  of  the  passing  of  the  act;  not  meanrng, 
stricdy  speaking,  the  rights  which  a  party  has  m  the  land  of  another,  but 
the  rights  of  hunting  and  fowling,  &c.,  which  he  enjoyed  as  owner  of  the 
soil.  In  a  private  act  the  reservation  would  operate  as  a  grant ;  and  this 
act  is  to  be  construed  in  the  same  manner  as  a  deed  between  the  parties. 
The  eighth  and  eleventh  sections  of  the  game  act,  1  &  2  W.  4,  c.  32, 
evidently  refer  to  the  rights  of  thb  nature.  Morris  v.  Dimes  does  not  apply. 
That  case  merely  decided  that  where  there  is  a  free  warren  in  gross,  it  will 
not  pass  as  appurtenant  to  a  manor.  The  (question  here  is,  whether  the 
meaning  of  this  saving  clause  is  not  that  the  nghts  therein  specified — being 
not  merely  rights  appurtenant  to  the  manor,  hut  rights  also  which  were 
enjoyed  in  respect  of  the  ownership  of  the  soil, — were  intended  to  be 
reserved,  or  excepted  out  of  the  wastes  upon  their  enclosure. 

Talfourdy  in  reply.  Doe  dem.  Harris  v.  Sounder ,  5  A.  &  £.  664,  1  N. 
&  P.  119,  shows  diat  the  allottee  became  seised  of  the  allotment  from  the 
time  that  he  was  put  in  possession.  It  is  said  that  the  words  ^^  except  as 
thereinafter  was  reserved  to  him,''  show  that  the  lord  did  not  part  with  all 
his  interest  in  the  soil ;  but  those  words  are  satisfied  by  that  part  of  the 
reservation  relating  to  the  mines  under  the  allotments,  (a)  The  other 
general  words  contained  in  *the  saving  clause  show  that  the  terms  rticj 
*^  with  free  warren,"  &c.,  have  no  reference  to  rights  actually  in  *- 
existence.  [Maule,  J.  The  act  says  that  the  lord  is  to  have  them  in  as 
full  a  manner,  not  as  he  had  enjoyed  them,  but  as  he  could  or  might  have 
enjoyed  if  the  act  had  not  been  made,]  The  provisions  of  the  game  act 
have  no  bearing  on  the  question.  Cur»  adv.  vuU. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

Two  points  have  been  raised  upon  the  demurrer  to  the  defendants'  plea. 
In  the  first  place  it  is  contended  that  the  facts  disclosed  by  the  plea  $how 
that  the  freehold  of  the  plaintiff's  close  is  still  in  the  defendant  Morley  as 
the  lord  of  the  manor,  and  that  the  effect  of  the  plea  is  the  same  as  that  of 
a  plea  of  Uberum  tenemenium,  so  that  the  plaintiff  ought  to  have  set  out  his 
title  in  the  replication ;  and  in  the  second  place,  (which  is  the  real  point  in 
contest  between  the  parties,^  that,  under  the  savmg  clause  in  favour  of  the 
lord's  manerial  rights,  the  liberty  of  hunting  and  fowling  over  the  plain- 
tiff's close  exists  in  die  lord,  notwithstanding  the  enclosure  of  the  waste. 

As  to  the  first  point,  it  appears  to  us  to  be  immaterial  to  consider  \^:hether 
the  plea  does  or  does  not  show  the  legal  seisin  of  the  freehold  to  be  still 
vested  in  the  lord ;  because,  at  all  events,  the  plea  shows  the  plaintiff  is 
entitled  to  the  sole  and  exclusive  possession  of  the  close  in  which,  &c. ; 
which  is  all  that  is  necessary  to  enable  him  to  maintain  an  action  of  trespass. 
The  plea  distinctly  alleges  that  the  allotment  of  the  locus  in  quo  was  duly 
made  under  the  local  enclosure  act  to  one  Ince,  ^<  who  took  possession  of 
and  occupied  the  said  close  m  which,  &c.,  in  severalty,  under  and  by 
virtue  of  the  said  allotment  and  division;  and  that  from  the  time  r«|f^e 
of  such  ^allotment  until  and  at  the  said  time  when,  &c.,  the  said   L  ^^^ 

(a)  This  part  of  the  reseiration  was  not  set  out  in  the  plea,  bnt  it  was  ag^ed  that 
such  part,  and  also  a  clause  in  the  act  giving  the  owners  of  allotments  compensation 
for  the  damage  to  be  done  to  their  lands  by  working  the  minerals,  should  be  taken  to  be 
part  of  the  record. 
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dose  in  which,  &e.,  has  been  possessed  and  occupied  in  severalty  by  Ince 
and  the  plaintiff  and  those  claiming  under  Ince,  under  and  by  virtue  of  the 
said  allotment." 

Whether,  therefore,  upon  the  proper  construction  of  the  general  enclosure 
act,  41  G.  3,  c.  109,  the  legal  seisin  of  the  freehold  is  in  the  allottee  or 
those  claiming  under  him,  or  whether,  by  reason  of  the  non-execution  of 
the  award,  the  freehold  is  still  in  the  lord,  appears  to  be  immaterial  for  the 
purpose  of  this  action.  And  this  distinguishes  the  present  case  from  that 
ofFarrar  v.  BiUmg,  2  B.  &  Aid.  171,  cited  by  the  defendants ;  in  which 
the  precise  issue  raised  upon  the  recoid  was,  whether  the  soil  and  freehold 
in  the  lands  in  which  the  distress  had  been  taken,  was  or  was  not  in  the 
allottee  under  the  enclosure  act;  and  in  which  case  the  court  expressly 
observe,  in  giving  their  jud^ent,  ^^  that  the  allottee  might  have  such  a 
ri^t  to  the  exclusive  possession  and  enjoyment  as  would  authorize  him  to 
distrain  the  plaintiff's  cattle,  and  to  Justify  the  distress  by  a  plea  specially 
framed  upon  the  acts  of  parliament,  without  having  a  legal  or  actual  seisin  :r 
and  die  effect  of  the  defendants'  plea  in  this  case  is,  to  show  that  the  plain- 
tiff has  exclusive  right  (a)  in  himself;  which  is  quite  sufficient  to  maintain 
trespass. 

Upon  the  second  and  principal  question  in  the  case,  we  are  of  opinion 
that  die  right  of  hunting  or  fowling  over  the  allotments  of  the  moor  or 
common  is  not  reserved  to  the  lord  of  the  manor  by  the  saving  clause  of 
the  enclosure  act  set  out  in  the  plea.  It  is  the  manifest  object  of  that  clause 
to  save  to  the  lord  all  those  manerial  rights  which  he  possessed  before  the 
enclosure  as  lord  of  the  manor,  other  and  except  the  right  to  the  soil.  The 
*1561  ^^^'^  clause  gives  no  new  royalty  or  *manenal  right  to  the  lord 
^  which  he  did  not  possess  before :  it  only  reserves  such  as  he  was 
before  entitled  to.  If  he  had  no  market  or  fair  before,  if  he  had  no  right 
of  fiee  warren  before,  it  is  needless  to  say,  the  clause  referred  to  confers 
none.  So,  if  before  the  act  passed,  he  had  no  liberty  of  hunting,  hawking, 
filing,  and  fowling  over  the  moor  or  common  "  to  the  said  manor,  or  to 
the  lord  thereof,  incident,  belonging,  or  appertaining,"  he  acquires  no  such 
light  under  the  clause  in  question.  Now  it  would  be  against  all  legal  con- 
sbuction,  to  hold  that  the  power  of  the  lord  of  the  manor  to  hunt  or  shoot 
over  a  waste  or  unenclosed  common  within  his  own  manor,  was  merely  a 
^'  license  or  liberty"  incident  to  him  as  lord :  it  is  a  mode  of  direct  enjoy- 
ment of  his  own  property.  The  soil  of  the  waste  or  common  is  his,  subject 
only  to  the  right  of  the  commoners  to  take  the  herbage  by  the  mouths  of 
their  catde ;  and  the  right  in  the  lord  to  walk  or  ride  over  it,  in  evetr  direc- 
tion, and  at  all  times,  is  the  same  right  which  he  has  over  his  other  demesne 
lands,  and  not  a  mere  liberty  or  easement,  llie  statute,  if  it  had  intended 
to  grant  the  new  lord  a  new  liberty  or  license  of  this  nature  af^er  the  soil  had 
become  the  property  of  those  to  whom  it  was  allotted,  would  have  employed 
proper  words  to  create  such  new  liberty  or  easement ;  as  we  find,  in  lact,  it 
has  done  in  this  very  clause,  for  die  purpose  of  giving  the  right  of  exclii 
sively  winning  and  working  minerals  under  the  new  allotments,  with  all 
other  powers  necessary  and  convenient  thereto ;  and  in  which  case  also,  the 
statute  further  proceeds  to  give  compensation  to  the  owners  of  the  allot- 
meats  for  the  damage  done  to  the  soil ;  which  it  probably  would  have  done 
*1571  ^^^  ^^  exercise  of  the  right  *of  hunting  and  fowling,  if  it  had  been 
-I  intended  to  grant  a  new  liberty  of  that  description.  '^Clie  statute 
certainly  uses  the  word  ^^  common"  in  a  sense  not  strictly  legal,  when  it 

(a)  Vidt  pot^  157  (a). 
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gives  the  lord  an  aDotment  in  compensation  in  lieu  of  a  right  of  ix>inmon 
aver  his  awn  soil.  But  that  word  has,  for  a  long  series  of  years,  obtained  a 
sense  somewhat  larger  than  its  strict  original  meaning,  and  the  statute  having 
expressly  directed  such  compensation  to  be  made,  the  best  construction  that 
the  law  will  permit,  must  be  put  upon  that  express  enactment ;  bat  that  ci^ 
cumstance  can  furnish  no  authority  for  a  wider  and  more  extensive  con- 
struction of  the  word  '^  liberty,"  where  no  such  express  enactment  is  made. 
Upon  the  whole,  we  think  Uiat  judgment  must  be  given  for  the  plaintiC 

Judgment  for  the  plaintiff.(a) 

(a)  Bare  possession  is  sufficient  to  soppoit  trespass  against  a  mere  wrongdoer, 
Barper  v.  Charleiworth,  4  B.  A.  C  A74.  It  has  never  been  expressly  decided  that  an 
allottee  in  actaal  possession,  onder  an  enclosure  act  empowering  bim  to  seU  and  mort- 
gage, can,  before  award  made,  maintain  trespass  against  one  who  has  the  actaal  and 
immediate  seisin  of  the  freehold.  In  Farrar  v.  BiUing,  %B,it  Aid.  171,  the  conrt  say, 
obiler,  **  that  the  allottee  might  have  such  a  right  to  the  ezclasive  possession  as  woald 
authorize  htm  to  distrain  the  plaintiff's  cattle,  (as  daibage  feasant,)  and  to  justify  the 
distress  made,  by  a  plea  specially  framed  under  the  acts  of  parliament,  without  hi^iug 

•a  leg^l  or  actual  seisin/'  The  plea  in  the  principal  case,  admits  a  possession  dt  facto, 
and  that  Ince  and  those  claimiug  under  him  possessed  the  close  **  under  and  by  virtue 

'of  the  allotment  and  division;*'  which  appears  to  be  a  sufficient  admission,  as  against 
the  parties  by  whom  it  is  made,  although  no  alienation  by  Ince  is  alleged,  and  no  clause 
of  die  act  is  stated,  which  expressly  gives  authority  to  an  allottee  to  tak€  possession. 
And  see  Doe  dem,  SweHimg  v.  Hdlardj  9  B.  6l  C.  799 ;  SM.dtR.736;  JUxr,  W.  M.  Pitt, 
6  B.  dD  Ad.  668;  2  N.  dt  M.  363. 

;*G.  GIBSON  and  W.  W.  MARTIN,  Assignees  of  T.  HARRIS,   r,,^^ 
a  Bankrupt,  v.  G.  A.  MUSKETT.  ^  ^^ 

A.,  an  insolvent  trader,  calls  a  meeting  of  his  creditors,  and  offers  a  composition  of 
7f.  6d,  in  the  pound,  to  which  the  majority  of  the  creditors  present  assent,  and  his 
property  is  advertised  for  sale.  B.,  one  of  the  dissenting  creditors,  makes  an  affidavit, 
and  gives  a  notice  under  I  Sl9  Vict  c.  110,  s.  8.  The  sale  proceeds,  and  the  auc- 
tioneer, with  the  proceeds  of  the  sale,  and  other  moneys  collected  by  the  trader,  pays 
7ff.  6<i.,  in  the  pound  to  C.  and  thirteen  other  creditors :  nineteen  creditors  refusing  to 
take  the  composition.  In  an  action  by  the  assignees  of  A.,  who  had  been  made  a 
bankrupt,  against  C.  for  money  received  to  their  use,  the  jury  were  told  that  the  sale 
appeared  to  have  proceeded  in  the  hope  that  B.,  notwithstanding  the  course  he  had 
taken,  might  be  induced  to  acquiesce  in  the  composition,  and  that  unless  A.,  at  the 
time  that  ihe  payment  was  made  to  C,  considered  bankruptcy  inevitable,  it  was  not  a 
payment  made  in  contemplation  of  bankruptcy.  A  verdict  being  found  for  the  de- 
fendant, the  court  granted  a  new  trial  as  upon  a  verdict  against  evidence,  but  not  for 
misdirection ;  considering  that  the  term  **inevUabU^*  might,  under  all  the  circumstaocei, 
be  referred  to  tht  means  ffuemed  by  A.  of  stopping  the  proceedings  of  B. 

Assumpsit  for  money  had  and  received  to  the  use  of  the  plaintiiOTs  as 
.assimees,  and  upon  an  account  stated  with  them  in  that  character. 

Plea :  non  asstmipsit. 

The  plaintiffs,  by  their  particulars,  claimed  121/.  10^.,  received  by  the 
defendant  on  the  5th  of  April,  1839,  being  part  of  the  estate  and  effects 
of  the  bankrupt. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  Hertford  summer  assizes, 
1839,  the  following  foots  appeared : — 

Harris,  who  was  a  grocer  at  St.  Albans,  and  kept  an  account  at  the 
banking-house  of  the  defendant  in  that  town,  becoming  embarrassed,  called 
a  meeting  of  his  creditors  in  February,  1839,  and  offered  Is.  6d,  in  ilie 
povLud.  The  defendant  and  the  majority  of  the  creditors  present  at  the 
meeting  assented  to  this  proposal ;  but  others,  amongst  whom  was  the  plain- 
'tiff  Martin,  the  largest  creditor  except  the  defendant,  held  out.  Hams 
evertheless,  on  the  11th  of  March  ^  employ^Kl  Crawley,  an  auctioneer,  to 
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advertise  and  sell  his  eflects^  and  to  paj  79.  6<f.  in  the  pound  to  such  cre- 
ditors as  chose  to  accept  it.     On  the  15th  of  March,  Harris  was  serred, 
*1591   ^"^^  the  1  &  *2  Vict.  c.  110,  s.  8,(a)  with  a  copy  of  an  affidavit 
•■   of  debt  for  251/.  12«.  \\d.  (sworn  on  the  t/dri^ntn^)  and  a  notice 
dated  the  twdfthy  requiring  immediate  payment  of  the  deb^  mentioned  m 
the  annexed  copy  of  an  affidavit  of  bankruptcy.    Notice  was  ^ven  to 
Crawley  not  to  proceed  with  the  sale  6f,  or  to  part  with,  any  Sects  of 
Harris.     Notwithstanding  die  nodce,  Crawley,  on  the  21st,  sold  the  pro* 
perty,  which  realized  199/.,  and  with  that  sum,  and  with  about  150/.  col- 
*1601  ^^^^  ^y  H^^9  Crawley  *paid  Is.  6d.  in  the  pound  to  those 
-■   creditors  who  would  accept  it.    Fourteen  creditors,  whose  demands 
amounted  to  about  800/.  accepted,  and  twenty-one  creditors,  for  about 
900/.  refused,  the  composition.    Among  the  former  class  was  the  defendant, 
to  whom  Crawley,  on  the  5Ui  of  April,  paid  a  dividend  of  121/.  lOs.  upon 
323/.  17f.  10c/.,  the  balance  of  Harris's  banking  account  with  the  de- 
fendant. 

On  the  9th  of  April  a  fiat  was  granted  against  Harris,  under  which  he 
was  adjudged  a  bankrupt. 

For  the  plaintifis  it  was  contended  that  two  acts  of  bankruptcy  had  been 
committed,  of  which  the  defendant,  before  the  payment  of  121i.  lOs.,  had 
notice ;  the  first  on  the  21st  of  March  by  the  sale  of  Harris's  stock  in  trade ; 
flie  second,  by  the  lapse  of  the  twenty-one  days,  which,  it  was  contended, 
by  law,  created  a  complete  act  of  bankniptcy  on  the  Jl/ih  of  April,  the  day 
on  which  the  money  was  paid ;  and  that,  supposing;  no  act  of  bankruptcy 
to  have  been  committed  before  the  sixth  of  April,  the  payment  was  made 
in  contemplation  of  bankruptcy  by  way  of  fraudulent  preference.  Lord 
Abinger,  C.  B.,  ruled  that  the  sale  being  for  a  valuable  consideration,  was 
not  an  act  of  bankruptcy ;  and  that  no  act  of  bankruptcy  had  been  com- 
mitted on  the  5th  of  April;  as  he  considered,  that,  in  computing  th^ 
twenty-one  days,  the  15th  of  March,  the  day  on  which  notice  had  been 
served,  should  be  left  out  of  the  calculation.  But  upon  this  point  he  gave 
the  plaintifis  leave  to  move  to  enter  a  verdict  for  121/.  10s.  if  the  juty 

(a)  Enacting  ''That  if  any  single  creditor,  or  any  two  or  more  creditors,  being  part- 
aera,  whose  debt  shall  amount  to  100/^  or  any  two  creditors  whose  debts  shall  amount 
to  1502.  or  upwards,  or  any  three  or  more  creditors  whose  debts  shall  amount  to  20(M. 
or  upwards,  of  any  trader,  within  the  meaning  of  the  laws  now  in  force  respecting 
baakropts,  shall  file  an  affidavit  or  affidavits  in  her  majesty's  courts  of  bankruptcy  that 
such  debt  or  debts  is  or  are  justly  due  to  him  or  them  respectively,  and  that  such  debtor, 
as  he  or  they  verily  believe,  is  such  trader  as  aforesaid;  and  shaL  cause  him  to  be 
served  personally  with  a  copy  of  such  affidavit  or  affidavits,  and  with  a  notice  requiring 
immediate  payment  of  such  debt  or  debts :  and  if  such  trader  shall  not,  within  twenty- 
ooe  days  after  personal  service  of  such  affidavit  or  affidavits  and  notice,  pay  such  debt 
or  debts,  or  secure  or  compound  for  the  same  to  the  satisfaction  of  such  creditor  or  cre- 
ditors, or  enter  into  a  bond,  in  such  sum  and  with  such  two  sufficient  sureties  as  a  com- 
missioner of  the  Court  of  Bankruptcy  shall  approve  of,  to  pay  such  sum  or  sums  as 
shall  be  recovered  in  any  action  or  actions  which  shall  have  been  brought,  or  shall 
thereafter  be  brought,  for  the  recovery  of  the  same,  together  with  such  costs  as  shall  be 
giveo  in  the  same,  or  to  render  himself  (see  Owton  v.  Coatei,  10  A.  Sl  E.  108 ;  2  P.  A  D. 
108}  to  the  custody  of  the  jailer  of  the  court  in  which  such  action  shall  have  been  or 
may  be  brought,  according  to  the  practice  of  such  court,  (see  Saundtrton  v.  Parker^ 
9  Dowl.  P.  C  405,)  or  within  such  time  and  in  such  manner  as  the  said  court,  or  any 
judge  thereof,  shall  direct :  after  judgment  shall  have  been  recovered  in  such  action, 
every  such  trader  shall  be  deemed  to  have  committed  an  act  of  bankruptcy  on  the  twenty* 
mond  day  after  eerviee  of  such  affidavit  or  affidavits  and  notice,  provided  a  flat  in  bank- 
roptcy  shall  issue  against  such  trader  within  two  calendar  months  ftrom  the  filing  of 
foch  affidavit  or  affidavits,  but  not  otherwise.** 

These  provisions  are  materially  altered  by  the  tenth  bnd  following  sections  of  the  n^w 
bankrupt  act,  5  dt  6  Vict  c.  122.    There  can  now  be  no  render  by  the  sureties. 
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should  find,  upon  the  rest  of  the  case,  for  the  defendant.  Upon  the  remain- 
ing point  the  learned  judge  told  the  juiy  that  their  verdict  would  depend 
upon  the  question,  whether  the  121/.  10^.,  paid  to  the  defendant  by  the 
authority  of  Harris,  was  so  paid  with  a  view  to  a  fraudulent  preference, 
and  also  in  cf^ntemplation  of  bankruptcy ;  that  fonnerly  acts  of  bankruptcy 
were  acts  done  bv  the  trader  himself,  and  *the  question  would  then  r«tgi 
have  been,  whether  he  contemplated  doing  any  of  such  acts ;  but  *• 
by  the  late  statute  of  the  1  &  2  Vict.  c.  110,  the  creditor  of  a  trader  to  the 
amount  of  100/.,  might  place  himself  in  a  position  to  obtain  a  fiat  unless 
the  debt  were  paid,  or  security  given,  within  a  certain  period ;  that  Martin, 
bv  filing  an  affidavit  and  servmg  notice,  had  placed  himself  in  a  i)osition  to 
obtain  a  fiat ;  but  that  Harris  might  really  expect  that  Martin,  seeing  that 
the  estate  would  not  produce  more  than  Is.  6d,  in  the  pound,  might  desist 
from  his  proceeding,  and  accept  the  composition ;  and  that  unless  the  jurv 
were  of  opinion,  that,  under  the  circumstances  in  which  Harris  was  placecf, 
he  must,  as  a  reasonable  man,  have  considered  bankruptcy  inevitable,  the 
defendant  was  entitled  to  a  verdict.  A  verdict  having  been  found  for  the 
defendant, 

Wilde^  Solicitor-General,'  in  Michaelmas  term  following  moved  for  a  new 
trial  (a)  on  the  ground  of  mis-direction,  and  that  the  verdict  was  against 
evidence.  A  question  arose  at  the  trial  as  to  which  would  be  the  twenty- 
second  day  after  the  service  of  the  affidavit  and  notice  on  the  15th  of 
March.  He  then  read  the  eighth  section  of  the  1  &  2  Vict.  c.  110. 
■  [Maule,  J.  That  appears  tolerably  plain.  The  twenty-second  day  would 
be  the  sixth  of  April.]  Nothing  probably  will  turn  upon  that  question  here ; 
because,  supposing  the  payment  to  be  made  after  an  act  of  bankruptcy,  it 
would  be  a  good  payment  up  to  the  date  of  the  fiat,  by  the  eighty-second 
section  of  6  G.  4,  c.  16,  (A)  ^unless  it  was  a  fraudulent  preference.  r«|go 
Though  it  is  not  material  whether  the  twenty-second  day  expired  on  ^ 
the  5m  or  on  the  6th  of  April,  it  is  very  material  to  consider  whether,  when 
the  fiat  issued  on  the  9th,  it  made  the  act  of  bankruptcy  complete  from  one 
of  those  days.  The  Lord  Chief  Baron,  in  presenting  the  case  to  the  jury, 
repeatedly  pressed  upon  their  consideration  that  there  would  be  no  act  of 
bankruptcy  until  the  fiat  issued ;  not  giving  the  due  effect  to  the  fiat,  when 

(a)  Wilde  stated  to  the  court  that  he  felt  a  difficulty  in  availiug  himself  of  the  leave 
reserved  to  enter  a  verdict  for  the  plaintiffs,  on  the  ground  that  the  bankruptcy  was  com* 
plete  on  the  6th  of  March,  and  he  conceived  that  the  leave  must  have  been  given  under 
some  misapprehension.  The  point  really  reserved  was,  whether  the  act  of  bankruptcy 
was  complete  on  the  Ath  of  April. 

(6)  Enacting  **  that  all  payments  really  and  bonA  fide  made,  or  which  hereafter  shall 
be  made,  by  any  bankrupt  or  by  any  person  on  his  behalf,  before  the  date  and 
issuing  of  the  commission  against  such  bankrupt,  to  any  creditor  of  such  bank* 
rupt,  (such  payment  not  being  a  fraudulent  preference  of  such  creditor,)  shall  be 
deemed  valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such  bankrupt  com* 
mitted,** — "and  such  creditor  shall  not  be  liable  to  refund  the  same  to  the  assignees 
of  such  bankrupt,  provided  the  person  so  dealing  with  the  bankrupt  had  not,  at  the 
time  of  such  payment  by  or  to  such  bankrupt,  notice  of  any  act  of  bankruptcy,  by 
auch  bankrupt  committed."  It  did  not  appear  that  the  defendant,  at  the  time  the 
1212.  lOf.  was  paid,  had  notice  of  the  proceedings  commenced  by  Martin ;  and  if  he  had 
been  apprized  of  what  Martin  had  done,  quart,  whether  that  would  have  amounted  to 
notice  of  an  act  of  bankruptc}',  without  notice  that  Harris  had  not  paid  or  secured  Mar* 
tin*s  debt ;  and,  even  then,  whether  there  was  a  complete  act  of  bankruptcy,  capable  of 
being  the  subject  of  notice  until  a  fiat  was  obtained.  But,  as  to  the  latter  point,  it  may 
be  observed  that  an  act  is,  strictly  speaking,  an  act  of  bankraptcy  until  a  fiat  ih  granted, 
and  the  only  differer.ce  in  this  resp«*ct,  between  this  and  other  acts  of  bankruptcy,  is, 
Ihat  the  fiat  which  is  to  give  •fficacy  to  the  act  of  bankruptcy,  is  in  this  case  limited  to  a 
*  narrower  extent  oi  time. 
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issaedi  Ti2.,  in  making  the  default  on  the  twenty«6econd  day  to  be  an  act 
of  bankruptcy  as  of  that  day,  and  not  an  act  of  bankruptcy  as  from  the  date 
qf  the  fiat.  If  a  man  is  in  circumstances  which  call  his  attention  to  the  pro* 
bability  of  his  becoming  bankrupt,  and,  in  order  to  guard  against  the  enect 
of  such  probable  bankniptcy,  he  selects  certain  creditors,  and  pays  them  a 
greater  amount  than  they  would  get  under  a  fiat,  or  pays  them  by  anticipa- 
163*1  ^^^^  ^^  order  to  give  them  the  advanta^  of  *time ;  if  he  does  this  to 
^  guard  against  even  a  probability  in  his  own  mind,  it  is  submitted 
that  it  is  a  frauoulent  preference  in  caniemplaticn  of  bankruptcy,  (a)  A  man 
who  wishes  to  favour  particular  creditors  in  the  event  of  bankruptcy,  will, 
in  general,  do  all  in  his  power  to  prevent  or  delay  the  bankruptcy ;  but,  by 
so  doing,  he  is  endeavouring,  in  fraud  of  the  statute,  to  counteract  its  pro« 
visions  for  an  equal  distribution.  Here,  a  trader,  after  unsuccessfully  attempt* 
ing  to  make  a  bargain  with  his  creditors  for  7s.  6c2.  in  the  pound,  possesses 
himself  of  the  whole  of  his  assets,  and  distributes  those  assets  amongst  a 
few  selected  creditors ;  and  when  the  fiat  is  granted,  not  a  shilling  remains 
for  the  other  creditors.  The  Lord  Chief  Baron  told  the  jury  that  Siey  were 
to  consider,  whether  Harris,  at  the  time  he  directed  these  payments  to  be 
made,  thou^t  it  mare  probable  that  Martin  would  pursue  his  determination 
to  make  Harrb  a  bankrupt,  than  that  he  would  come  in  and  take*7^.  6c2.  in 
the  pound ;  as  unless  Harris  so  thought,  he  could  not  be  said  to  contemplate 
hankraptcy.  His  lordship  added  that  he  did  not  see  how  the  jury  could 
say  that  Harris  necesearUy  contemplated  bankruptcy  as  inemtable.  It  is  con- 
ceived that  the  learned  judge  was  not  correct  in  requirmg  that  Harris  should 
have  necessarily  considered  bankruptcy  as  inevitable. 

Supposing  the  case  to  have  been  correctly  left  to  the  jury,  the  verdict  is 
Dot  warranted  by  the  evidence.  Considering  the  steps  taken  by  Harris 
afterwards,  no  reasonable  man  can  doubt  that  bankruptcy  was  contemplated. 
A  rule  nm  having  been  granted, 

CkaimeUy  Seijt.,  (with  whom  was  Petersdarff^j)  now  showed  cause.  The 
164*1  ^^^  ^^  bankruptcy  was  not  *complete  on  the  5th  of  April,  on  which 
^  day  the  defendant  received  the  121/.  10s.  firom  the  auctioneer.  In 
ascertaining  die  twenty-second  day,  the  day  on  which  the  trader  is  served 
with  the  copy  of  the  affidavit  and  notice,  is  to  be  excluded.  Though  some 
former  decisions  are  not  to  be  easily  reconciled,  it  is  now  settled  by  two 
recent  cases,  that  the  day  on  which  a  contract  is  made  or  an  act  done, 
is  to  be  excluded  from  the  calculation ;  Wel>b  v.  Faimumer^  3  M.  &  W.  473, 
6  Dowl.  P.  C.  549;  Blunt  v.  Heslop,  8  A.  &  E.  577,  (35  E.  C.  L.  R.  461,) 
3  N.  &  P.  553. 

A  sale  by  a  trader  of  all  his  property  is  not  an  act  of  bankruptcy,  though 
a  mere  assignment  of  such  property  would  be  so ;  Baxter  v.  Pritchard^ 
1  A.  &  E.  456, 3  N.  &  M.  638 ;  Rose  v.  Haycock,  1  A.  &  E.  460,  n.  There 
was  not  here,  in  the  language  of  the  6  G.  4,  c.  16,  s.  3,  "  any  fraudulent 
gift,  delivery,  or  transfer  "  by  Harris,  "  of  any  of  his  goods  or  chattels,  with 
mtent  to  defay  his  creditors." 

It  is  said  that  this  was  a  fraudulent  preference  in  contemplation  of  bank* 
niptcy.  Harris  was  not  bound  to  believe,  under  the  circumstances,  that 
bankruptcy  would  take  place ;  and  the  jury  have  found  that  he  did  710/  be- 
lieve it.  [TiNDAL,  C.  J.  Lord  Abinger  told  the  jury  that  unless  Harris 
considered  bankruptcy  inevitable^  the  payment  was  good.]     The  view  of 

(a)  QiMPr^  wbecher  it  is  not  a  preference  in  contemplation  of  bftnkroptcy  where  the 
trader  does  an  act  in  favour  of  a  creditor  which  he  would  not  have  done  if  he  had  beea 
eertain  that  no  fiat  would  be  obtained  against  hira.    Post,  168. 
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file  case  whicH  the  learaed  judge  presented  to  die  juiy,  was  substantiany 
Correct.  To  constitute  a  contemplation  of  bankruptcy  it  is  not  sufficient  that 
a  trader  finds  himself  in  a  position  in  which  bankruptcy  may  be  the  result ; 
there  must  be  an  expectation  that  a  fiat  will  issue.  Harris  might  well  be- 
Heve  that  Martin,  notwithstanding  the  steps  that  he  had  taken,  would  see  that 
it  was  for  his  advantage  to  accept  the  composition  which  had  been  proposed ; 
and  unless  a  fiat  was  obtained,  the  ^omission  to  pay  or  secure  Martin's  rtige 
debt,  was  no  act  of  bankruptcy.  ^ 

Wtlde^  Solicitor-General,  in  support  of  the  rule.  The  learned  judge's 
direction  was  cleariy  wrong ;  for  the  necessity  that  the  bankruptcy  should 
be  inevitable,  runs  through  the  whole  summing  up.  This  case,  when  the 
(hcts  are  understood,  does  not  admit  of  any  doubt.  A  mistake  has  arisen 
from  losing  sight  of  the  difl^nce  between  the  state  of  aflbics  when  the  ?<• 
6d.  was  onered,  and  that  which  existed  when  the  121/.  10«.  was  paid. 
The  question  is,  what  was  in  Harris's  contemplation  on  the  6th  of  April, 
after  he  had  paid  Is.  6d.  in  the  pound  to  fourteen  of  his  creditors.  There 
was  then  no  7s.  6d.  in  the  pound  remaining  for  Martin,  and  the  other 
uncompounding  creditors.  It  is  the  object  of  the  bankrupt  laws  to  prevent 
such  an  unequu  and  arbitmiy  distribution  of  the  assets.  The  rule  is  cor- 
rectly laicf  down  by  Bosakquet,  J.,  in  Gibson  v.  BauitSj  3  Scott,  224, 
where  it  is  said,  "  If  a  man,  believing  himself  to  be  in  danger  of  bank- 
ruptcy, voluntarily  hands  over  money  for  the  purpose  of  securing  a  favoured 
creditor,  that,  in  my  opinion,  is  a  payment  made  in  contemplation  of  bank- 
ruptcy, within  the  meaning  of  the  law  as  laid  down  on  the  subject  of  fraudu- 
lent preference.  Here,  the  act  done  distinctly  shows  that.  A  trader  is  not 
to  say, — I  do  not  know  whether  bankruptcy  will  take  place,  but  I  will  pro- 
tect you."  In  this  case,  it  is  impossible  to  suppose  that  the  trader  acted 
upon  a  mere  suspicion  that  bankruptcy  might  take  place.  On  the  part  of 
the  plaintifis  it  is  contended,  that  in  this  case  bankruptcy  was  inevitable ; 
but  that  it  is  sufficient  that  Harris  acted  under  a  wish  to  protect  certain 
creditors  against  the  chances  of  bankruptcy. 

By  an  oversight  (a)  the  motion  was  not  made  to  enter  *a  verdict  rmtcis 
for  the  plaintifis,  upon  the  leave  reserved  with  respect  to  the  day  on  >- 
which  the  act  of  bankruptcy  would  be  complete.  It  can  now  only  present 
an  additional  ground  for  making  the  rule  absolute  for  a  new  trial.  The 
twenty-second  day,  on  which  the  act  was  complete,  was  the  5th  of  April. 
The  statute  declares  that,  unless  within  twenty-one  days  the  debtor  shall 
give  bail  or  take  certain  other  courses,  he  shall  on  the  twenty-second  day 
after  the  notice,  be  deemed  to  have  committed  an  act  of  bankruptcy.  Where 
something  is  to  be  done  within  a  limited  time  after  a  partiadar  day,  that 
day  is  excluded  in  calculating  the  limited  time ;  JVbrris  v.  Hundred  of 
Gawtry,  Hob.  139,  Com.  Dig.  tit.  Bargain  and  Sale,  (B.  8).  (b)    But  where 

(a)  Ante,  161  (a). 

(b)  And  see  2  Inst.  674;  Thomat  v.  Popham^  Dyer,  218  b ;  Anon.  Sir  F.  Moore,  46  \)\, 
12)) :  Dalison,  41 ;  Glauington  y.  RawUnf,  8  East,  407 ;  Hifi[f(ini  y.  JItJdam,  8  Yo.  A  Jenr.  1 ; 
PeUew  y.  InhabUanti  of  Ea$t  Wonford,  9  B.  dt  C.  134, 4  Mann,  it  Ryl.  130 ;  Gmdit  v.  HoU^ 
4  Mann.  A  Rvl.  301,  n.;  Rtx  y.  Inhabitanti  ofCumberhnd,  4  Ney.  6l  M.  179 ;  PrnngUf,  in 
rv,  4  A.  A  E.  781 ;  Regina  v.  Ju*tHe$  o/  Shnptkirt,  8  A.  A  E.  173,  (36  E.  C.  L.  R.  867,)  3  N. 
A:  P.  286;  /ZAm/m,  ex  parte,  4  Deac.  126 ;  Whiiby,  ex  parte,  ib.  139,  1  Mont  Sl  Chit.  671 ; 
ColHn9  y.  Roee,  6  M.  «&  W.  194;  Ytrnvig  y.  Hifgon,  6  M.  dt  W.  49,  8  Dowl.  P.  C.  212;  WU» 
khum  V,  Fritttm,  ante,  yol.  i.  657 ;  20  Vin.  Abr.  266,  267. 

In  the  Roman  law,  the  day  of  the  act  done  appears  to  be  excluded.  "  Ubi  lex  daomm 
Siensiam  mentionem  fecit,  et  qoi  sezagesimo  prima  die  yenerit,  aadiendns  est  Ita  eaim 
reaeripsit  Imperator  Antoninus  (Caracalla)  cum  Divo  patre  (8eptimio  Severo)."  Dig. 
lib.  60,  tit  17, 1. 101.    Bat  in  the  French  law  the  rale  appeara  to  be  different    **  Elle  (li^ 
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a  time  is  limited  4^r  an  ad  dom^  the  day  of  the  act  is  included ;  Clajfiom^$ 
Mie,  5  Co.  Rep.  1 ;  JVbrris  v.  Hwadred  of  Gawiryy  2  Roll.  Abr.  520 ;  Of* 
bourn  r.  RUkr,  Cro.  Jac.  135 ;  BeUam  v.  Hester,  1  Ld.  Raym.  280 ;  Rof 
T.  ^dderUjf,  2  Dougl.  465 ;  Godea  v.  Ferrisy  2  H.  Bla.  14 ;  CasOe  y.  BurdUi, 
•_,  3  T.  R.  623 ;  "Saunders  v.  SaunderSj  2  £ast,  254 ;  Smith  v.  WUU 

^^  J  sldrty  2  Bro.  &  B.  621, 5  B.  Moore,  322 ;  Com.  Dig.  tit.  Ten^,  (A.). 

TivDAL,  C.  J.  It  appears  to  me  that  the  jury  have  come  to  an  improper 
eonclusioo,  and  that  this  case  ought  to  be  submitted  to  a  new  trial.  I'he 
moaey  was  paid  by  Harris  to  Muucett,  on  the  5th  of  April.  We  ought  to 
consider  what  was  his  situation  at  that  time  with  respect  to  Martin,  the 
creditor  who  sued  out  the  fiat. 

When  Harris  made  the  payment  on  the  5th  of  April,  he  knew  that  he 
had  been  served,  by  Martin,  with  a  notice  requiring  payment  of  his  debt 
Bjr  thb  notice  he  was  informed  that  unless,  within  twenty-one  days  after 
sucb  service,  he  paid,  secured,  or  compounded  for  the  debt,  or  entered  into 
a  bond,  an  act  of  bankruptcy  would  be  committed,  provided  a  fiat  was 
sued  out  withm  a  certain  time.  On  the  5th  of  April,  therefore,  when  the 
payment  was  made,  Harris  knew,  that  on  the  following  day,  (a)  Martin 
would  be  in  a  situation  to  sue  out  a  fiat  against  him,  unless  he  complied 
with  one  of  three  conditions,  all  of  which  he  was  most  incompetent  to  perform. 
He  could  not  pay  the  debt,  having  exhausted  his  money.  He  could  not 
secure  or  compound  for  the  same  to  the  satisfaction  of  Martin ;  for  by  giving 
the  notice,  Martin  had  shown  that  he  was  unwilling  to  do  so,  and  had  deter- 
mined not  to  accept  the  composition  previously  offered.  He  could  not  enter 
into  a  bond  with  sureties  such  as  a  commissioner  of  the  court  of  bankruptcy 
should  approve,  because  there  was  not  time.  Harris,  having  been  served 
with  the  notice  on  the  15th  of  March,  and  being  aware  that  on  the  11th  the 
auctioneer  had  received  notice  not  to  go  on  with  the  sale,  it  is  impossible 
*1681  ^^^  Harris  should  not  know  that  *it  was  the  intention  of  Martin  to 
-*  proceed  adversely,  and  to  issue  the  fiat. 

Then  the  question  is,  whether  the  money  was  not  paid  in  contemplation 
of  baukniptcy,  that  is,  under  such  circumstances  that  any  prudent  man, 
taking  a  reasonable  view  of  his  situation  and  of  the  surrounding  circum* 
stances  at  the  time,  might  fairly  expect  that  bankruptcy  would  follow.  That 
leems  to  me  to  be  sdficient.  I  think,  therefore,  that  another  jury  should 
exercise  their  judgment  upon  that  point. 

But  I  am  not  prepared  to  say  that  the  direction  is  of  such  a  description 
that  we  ought  to  make  any  distinction  between  this  and  the  ordinary  case 
of  a  new  trial  granted  on  account  of  the  insufficiency  of  the  evidence  to 
support  the  verdict.  In  two  or  three  parts  of  the  learned  judge's  address 
to  the  jury,  he  said  that  they  must  be  satisfied  that  bankruptcy  was  inevita- 
ble. 1  think  the  term  ^'  inevitable"  vras  used  there,  not  drnplicUery  but 
rather  secundum  subjectam  tnateriam;  that  b,  with  respect  to  the  act  of 
bankruptcy, — which  depended,  not  on  die  act  of  Harris  himself,  but  on  an 
act  by  a  third  person.  I  think,  that  what  was  passing  in  the  mind  of  the 
judge,  and  what  the  jury  might  understard,  taking  the  whole  together,  is, 
m  substance,  this — **  If  you  think  that  Harris  had  bankruptcy  in  contem* 
plation  at  the  time,  you  must  find  for  the  assignees.    But  supposing  you  do 

mfcription)  est  aequtse  lorsqae  le  dernier  jour  da  terme  est  accompli ;"  Code  CiviK 
Ha  SMI.  ADd  see  Cod.  lib.  7,  tit.  63,  L  1 ;  Cajacius,  ia  traetata  divers,  temp,  preschpt.  * 
Ordonnaaee  de  1667,  tit  3,  art.  6^ 

(a)  The  act  of  bankruptcy  appears  there  to  have  been  considered  as  not  complete  ot 
thejyu.    And  see  anl^  161. 
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not  do  that,  yet  if  you  are  satisfied  that  he  thought  the  bankruptcy  was 
inevUabky  still  you  must  find  for  the  assignees."  Although  in  particular 
parts  of  the  learned  judge's  address,  the  point  as  to  the  inevitable  expecta- 
tion of  bankruptcy  is  strongly  put ;  yet,  taking  the  whole  together,  I  cannot 
call  it  a  misdirection. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  I  think  the  jury  have  come  to 
an  erroneous  decision  upon  the  matter  of  fact ;  and,  though  strone  observa- 
tions appear  to  *have  been  made  upon  the  facts  by  the  Lord  Chief  r«|gQ 
Baron,  I  am  not  prepared  to  say  that  he  did  not,  on  the  whole,  make  ^ 
the  jury  understand  correctly  the  nature  of  the  point  they  had  to  decide ;  for 
he  closes  bis  summing  up  by  saying,  *'  If  you  diink,  on  the  other  hand,  that 
he  did  not  intend  a  fraudulent  preference  of  a  creditor,  and  he  did  not  intend 
to  commit  bankruptcy  at  the  time,  and  did  not  conceive  (a)  that  Martin 
would  proceed  to  make  him  a  bankrupt,  then  you  ought  to  find  for  the 
defendant."  So  fiir,  that  is  correct.  It  is  easy  to  understand  that  the  jury 
may  have  been  led  to  the  conclusion  they  drew,  by  thinking  that  Martin 
had  dealt  harshly  with  Harris.  They  probably  thought  that  the  original 
ofier  of  Is.  6d.  was  a  fair  proposal.  Although  that  may  be  a  view  of  the 
case  likely  to  be  taken  by  a  jur}',  it  cannot  be  supported  in  point  of  law. 
In  paying  to  the  defendant  the  Is.  6(f.,  which  he  was  willing  to  pay  to  all 
his  creditors,  Harris  was,  in  consideration  of  law,  guilty  of  a  fraudulent 
preference. 

Erskine,  J.  I  also  think  the  Jury  have  come  to  a  wrong  conclusion, 
and  that  the  case  ought  to  be  submitted  to  another  jury. 

Maule,  J.  I  am  of  the  same  opinion.  It  does  not  appear  to  me  the 
direction  of  the  learned  judge  was  erroneous.  The  act  of  bankruptcy  was 
of  a  peculiar  nature,  not  an  act  done  by  the  bankrupt,  but  by  some  one 
else.  In  effect,  the  judge  put  this  to  the  jury, — "  If  you  thmk  that  he 
meant  to  commit  an  act  of  ^bankruptcy,  or  if  you  think  that  he  con-  rvi^n 
templated  that  Martin  would  make  him  a  bankrupt,  then  it  was  a  ^ 
payment  in  contemplation  of  bankruptcy."  That  was  what,  in  substance, 
the  learned  judge  said  to  the  jury,  and  it  appears  to  me  to  be  quite  coo^ct. 
It  is  said  that  he  used  the  wora  "  inevitable ;"  and  it  is  put  as  if  the  learned 
judge  had  told  the  jury  that  the  payment  would  not  be  a  payment  in  con- 
templation of  bankruptcy  unless  Harns  knew  that  bankruptcy  was  inevitable. 
That  is  not  a  fair  or  a  grammatical  construction  of  what  was  said.  The 
meaning  is — that  if  Harris  intended  to  commit  an  act  of  bankruptcy,  or  if 
he  knew  that  Martin's  proceedings  could  not  be  stopped  by  him,  it  was  a 
payment  made  in  contemplation  of  bankruptcy.  That,  I  think,  is  explained 
by  the  passage  read  by  my  brother  Coltman  from  the  judge's  summing  up. 
Probably,  if  his  lordship  had  taken  a  different  view  of  the  facts,  and  had 
pressed  those  facts  to  the  jury  in  the  way  they  have  been  to-day,  the  jury 
might  have  come  to  a  different  conclusion.  All  that  he  has  done,  or 
ratner  omitted  to  do,  consists  in  having  given  no  opinion,  on  the  matter 
of  fiict,  to  the  jury;  but  that  is  not  a  misdirection. 

Rule  absolute,  on  payment  of  costs.(&) 

(a)  Quaartf  whether,  Alter  what  bad  been  said  respecting  the  necessity  of  bankruptcy 
being  contemplated  as  inevitable,  the  jury  would  not  understand  by  this,  that  they  must 
be  satisfied  that  Harris  conceived  that  the  proceedings  under  the  statute,  tven  taking  into 
amnderation  the  probable  etmdwi  of  Martin,  would  inevitably  terminate  in  bankruptcy. 

(6)  The  cause  went  down  to  a  second  trial,  when  a  verdict  was  again  found  for  tht 
i^fendant,  which  was  also  set  aside,  and  a  third  trial  cranted ;  vide  post,  vol.  iv. 
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la  a  declantioD  in  an  action  remoTed  by  writ  of  poiM  from  the  sheriff's  coart,  it  need 

sot  be  alleged  that  the  causes  of  action  arose  within  the  jurisdiction  of  that  eonrt 
So,  althoogh  the  declaration  recited  that  the  action  was  commenced  by  writ  o(juttieiti, 
HM,  that  the  endorsee  of  a  bill  of  exchange  cannot  maintain  an  action  of  dtU  against 
the  acceptor. 

AnoMPsiT,  bj  the  endorsee  against  the  acceptor  of  a  bill  of  exchange, 
commenced,  hj  ju$tide$^  in  the  county  court ;  in  which  the  entiy  was  as 
follows: 

Be  it  remembered,  that  John  Powell,  heretofore,  in  the  court  of  W.  Evans 
and  J.  Whieldon,  sheriff  of  the  county  of  Middlesex,  holden  at,  &c.,  on 
the  2l9t  day  of  November,  in  the  third  year  of,  &c.,  before  (the  suitors 
present)  complained  by  writ  of  our  sovereign  lady  the  queen,  of  justicieSj  to 
the  sheriff  of  the  said  county  directed,  of  Jacob  Ancell,  in  a  plea  of  debt, 
of  30/.,  which  he  owed  to  him  the  said  John  Powell  and  unjustly  detained(a) 
as  it  was  said ;  which  said  plaint  and  writ  otjtuHcies^  at  the  prayer  of  the 
plaintiff,  by  virtue  of  a  writ  of  pone  of  the  said  lady  the  queen  to  the  said 
sheriff  directed,  was  kdd  before  the  justices  of  the  said  lady  the  oueen  at 
Westminster,  on  the  20th  of  November,  1840.f6)  Now,  at  this  da^,  that 
is  to  say,  on  the  14th  day  of  January,  1841,  before  the  queen's  justices  at 
Westmuister,  come,  as  well  the  plamtiff,  by  J.  S.,  his  attorney,  as  the  de- 
lendaot,  by  S.  H.  W.,  his  attorney.  And  thereupon  the  plaintiff,  by  his 
attorney  aforesaid,  complains  of  the  defendant,  in  a  plea  of  debt ;  and  he 
ilemands  of  the  defendant  30/.,  which  he  owes,  &c.  For  that  whereas  N. 
firewer,  on  the  30th  of  July,  1839,  made  his  bill  of  exchange,  and  directed 
the  same  to  the  defendant ;  and  thereby  required  the  defendant  to  pay  to 
*1721  ^^  order  *10/.,  two  months  after  the  date  thereof;  which  period 
^  is  now  elapsed ;  and  the  defendant  then  accepted  the  said  bill,  and 
the  said  N.  B.  then  and  there  endorsed  the  same  to  the  plaintiff;  of  all 
which  premises  the  defendant  then  and  there  had  notice ;  and  the  defendant 
then  and  there  promised  die  plaintiff  to  pay  the  amount  thereof,  according 
to  the  tenor  and  effect  thereof,  and  of  his  acceptance  thereof.  And  that  the 
defendant  was,  at  the  time  of  die  commencement  of  this  action,  also  indebted 
to  the  plaintiff  in  20/.  for  money  found  to  be  due  from  the  defendant  to  the 
plaintiff  on  an  account  stated  between  them.  Which  several  moneys  were 
to  be  respectively  paid  by  the  defendant  to  the  plaintiff  on  request ;  where- 
by, and  by  reason  of  the  non-payment  thereof,  an  action  hath  accrued  to  the 
plaintiff,  to  demand  and  have,  of  and  from  die  defendant,  the  said  several 
moneys,  respectively,  amounting  to  the  sum  of  30/.  above  demanded. 
Yet  the  defendant  hath  not  paid,  &c. 

Special  demurrer,  assigning  for  causes, — ^that  although  the  action  had' 
been  commenced  in  the  county  court  of  the  sheriff  of  Middlesex,  and 
removed  into  this  court,  it  did  not  appear  that  the  county  court  had  any 
jurisdiction  over  the  causes  of  action  and  matters  of  complaint  in  the  decla- 
ration alleged,  as  it  did  not  appear  that  the  bill  of  exchange  bad.  been 
niade,  accepted,  or  endorsed,  at  any  place  within  the  jurisdiction  of  the 
county  court ;  or  diat  the  defendant  was  indebted  to  the  plaintiff,  as  in  the 

(a)  The  writ  of  juaiieiet  in  debt  does  not  show  thnt  the  eaase  of  action  arose  within 
ihe  jvrisdictioii.    In  assumpsit,  case,  and  trespass,  it  is  otherwise. 

(^)  As  the  nniformitf  of  process  act  applies  to  actions  eommenred  in  the  saperior 
coorts,  there  seems  to  be  no  reason  why  this  declaration  should  not  hare  stated,  simply, 
that  the  defendaot  was  summoned,  without  noticing  the/tMltcMs.    Vide.post^  174  (6). 
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last  count  mentionedy  or  that  tbe  accoont  in  that  count  mentioned,  had  been 
stated,  at  any  place  within  the  jurisdiction  of  the  county  court;  and  also 
that  the  causes  of  action  in  the  declaration  were  misjoined,  tbe  first  count 
being  in  lan  action  upon  profniseSy  and  for  a  breach  of  a  promise  alleged  to 
have  been  made  by  the  plaintiff  to  the  defendant,  and  the  last  count  being 
fiHinded  upon  a  dM  alleged  to  be  due  from  the  defendant  to  the  plainti^ 
and  the  first  count  *being  by  the  plaintiff,  as  the  endorsee  of  a  bill  ■-•i^'i 
of  exchan^,  agamst  the  defendant,  as  the  acceptor  thereof,  no  debt  ^ 
was  therein  stated  or  appeared  upon  which  an  action  of  dAt  could  be 
maintained,  and  the  first  count  was  a  count  upon  promises  ;  and  in  the  last 
count  no  promise  was  stated  or  alleged,  and  the  same  was  a  count  in  ddU. 

Joinder  in  demurrer. 

Stephen^  Serjt.,  in  support  of  die  demurrer.  In  every  action  brought  in 
an  inferior  court  it  is  clesurly  necessary  to  allege  and  prove  that  the  cause  of 
action  arose  within  the  jurisdiction  of  that  court.  The  cases  are  collected 
in  1  Wms.  Saund.  74  a.  (a)  This  point  is  so  clear  that  it  will  be  unneces- 
sary to  say  any  thing  upon  the  second  ground  of  demurrer. 

Mannings  Serjt.,  contr&.  It  is  not  denied  that  where  a  plaintiff  declares 
in  the  county  court,  he  is  bound  to  show,  upon  the  face  of  his  declaraUon, 
that  the  cause  of  action  arose  within  the  county.  Whether  the  plaintiff  did 
so  declare  in  the  present  case,  does  not  appear.  Upon  the  removal  of  a 
cause,  either  by  pone  per  vadiosj  or  by  refatoy  accedas  ad  curiam^  habeas  cot' 
puSy  or  cerHarariy  in  whatever  stage  the  proceedings  may  be  in  the  court 
below,  even  though  the  cause  be  at  issue,  nothing  is  sent  up  to  the  superior 
court  except  the  plaint,  when  the  action  is  commenced  by  plaint,  or  the 
writ  and  plaint,  when  the  action  is  commenced  hyjusticies.  The  parties 
being  properly  before  the  superior  court,  no  question  of  jurisdiction  can  then 
arise,  provided  the  cause  be  within  the  jurisdiction  of  such  superior  court 
After  the  removal  of  a  cause,  therefore,  the  plaintiff  always  declares  in  the 
superior  court,  as  if  the  ^action  had  originally  been  commenced  there.  rmtpjA 
^TiNDAL,  C.  J.  Ill  the  ordinary  case  of  a  replevin  by  plaint,  in  the  '- 
mferior  court,  the  cause  of  action  is  stated  in  tbe  declaration,  to  have  arisen 
within  the  jurisdiction  of  the  county  or  franchise ;  but,  in  declaring  again, 
after  the  cause  has  been  removed,  the  allegations  as  to  the  jurisdiction  need 
not  be  repeated.] 

Stephen^  Serjt.,  admitting  that  the  cases  were  not  to  be  distinguished,  (b) 
proceeded  with  his  second  objection. 

There  is  a  misjoinder  of  counts.  The  first  count  is,  both  in  form  and  in 
substance,  a  count  in  assumpsit.     In  form,  because  it  expressly  alleges  a 

£  remise  to  pay  according  to  the  tenor  and  effect  of  the  acceptance.  In 
rUl  V.  Mele,  3  B.  *  Aid.  208,  (5  E.  C.  L.  R.  264,)  1  Chitt,  Rep.  619, 
it  was  held,  that  a  count  stating  that  the  defendant  was  indebted  for  work 
and  labour,  and  that  being  so  indebted  he  promised  to  pay,  though  it  went 
on  to  say,  ''  whereby  an  action  has  accrued,  could  not  be  treated  as  a  count 
in  debt,  and  joined  with  other  counts  in  debt.     But,  as  a  count  in  debt,  thi^ 

(a)  And  see  SaVtr  v.  Slaile,  1  A.  dc  E.  608,  (38  E.  C.  L.  R.  162,)  3  N.  &  M.  717 ;  Read 
t.  Pop**  4  Tyrwh.  408,  1  G.  M.  dc  R.  303. 

(6)  The  commencement  of  a  declaration  in  replevin,  is  '*  C.  D.  was  nmmomd  to  an* 
Kwer  A.  B.  of  a  plea,  wherefore  he  unjustly  took  and  detained,"  dec  This  form,  which* 
Itrtctly  taken,  would  denote  that  the  defendant  was  sued  by  writ  of  replevin,  has  alwaya 
been  used  aAer  a  removal  from  the  county  court  If  the  objection,  therefore,  had  beea 
ttnable,  it  couM  aot  have  been  raised  on  dtmmrtr  to  such  a  declaration.  Here,  the  ap* 
parent  diflicuky  aeemi  to  have  been  created  by  noticing  th«  ;Wha>t  in  the  dedaratioa. 
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count  18  bad  in  substance.  There  being  no  privity  of  contract  between  tbe 
endonee  and  the  acceptor  of  a  bill  of  exchange,  an  action  of  debt  will  no^. 
lie  in  any  form.  Tliough  in  Priddy  v.  Henbrejfj  1  B.  &  C.  674,  (8  £.  C . 
L  R.  179,)  3  D.  &  R.  165,  an  action  of  debt  at  the  suit  of  the  drawer  of 
a  bill  of  erchange  against  the  acceptor,  was  supported,  it  was  held  in  Clovet 
7.  WaUamt,  3  New  Cases,  868,  (32  £.  C.  L.  R.  360,)  6  Scott,  68,  that 
*MK\  ^^^  ^^  action  could  not  be  brooglit  by  an  ^endorsee,  for  want  of 

^  '^J  privity.  In  Braum  v.  London,  1  Lev.  298,  I  Mod.  285,  2  Keble, 
758,  cited  by  Holt,  C.  J.,  in  Steward  v.  Hodges,  Skinner,  332,  it  was  held 
that  wkbUaius  assumpsit  would  not  lie  at  the  suit  of  the  endorsee  against 
the  acceptor.  But  if  debt  would  lie,  iniMiaius  assumpsit  would  have  been 
maintainable. 

Mmningj  Serjt.,  contr^.  The  first  count  is  substantially  a  count  in  dAt. 
The  statement  of  a  promise  can  at  most  (a)  make  it  an  informal  count  in 
debt;  but  that  is  not  assigned  as  a  cause  of  demurrer.  Upon  the  objection 
of  misjoinder,  it  is  sufficient  if  the  count  is,  in  substance,  a  count  in  debt. 
It  is,  in  substance,  a  count  in  debt,  if  it  discloses  fiicts  upon  which  the  law 
^ves  an  action  of  debt.  Debt  will  lie  for  the  endorsee  of  a  bill  of  exchange 
against  the  acceptor.  The  eflect  of  an  endorsement,  b}r  the  law  merchant, 
which  is  now  conadered  part  of  the  law  of  England,  is  to  clothe  the  en- 
dorsee with  all  the  rights  of  the  endorser.  (6)  The  privity  of  contract  is 
transferred  by  the  custom  of  merchants  from  the  endorser  to  the  endorsee. 
An  action  of  debt  will  not  lie  without  privity  of  contract  or  of  estate.  But 
privity  of  contract  may  be  an  original  privity,  or  a  transferred  privi^.  Thus, 
at  common  law,  grantees  of  the  reversion  were  not  entitled  to  take  ad  van* 
*l7fi1  ^@^  ^^  ^covenants  made  with  their  grantors,  because  covenants, 
^  bemg  choses  in  action,  were  not  assignable.  But  the  statute  of  32 
H.  8,  c.  34,  after  reciting  that  by  the  common  law,  no  stranger  to  any  cove- 
nant  could  take  advantage  thereof,  but  only  such  parties  as  were  parties  or 
privies  thereto,  gave  to  the  grantees  of  the  reversion  ^*  like  advanta^s 
against  the  lessees,  &c.,  by  entry,  &c.,  and  by  action  for  not  performing 
other  covenants  and  conditions  expre^ed  in  the  indenture  of  leases  and 
grants,  against  the  lessees  and  grantees,  their  executors,  &c.,  as  the  lessors, 
ac.,  mi^t  have  had."  The  eftect  of  this  statute  has  always  been  con- 
sidered to  be,  to  traasfer  the  privity  of  contract  to  the  assignees  of  the  rever- 
sion. So,  the  privity  of  contract  is  transferred  by  the  custom  of  merchants 
from  the  endorser  to  the  endorsee.  [Tindal,  C.  J.  The  custom  of  mer- 
chants was  recognised  at  the  time  that  several  cases  were  decided,  all  of 
which  are  against  you.]  They  were  not  decided  upon  the  ground  now 
taken,  namely,  the  supposed  absence  of  privity  of  contract ;  therefore  the 
principle  of  the  transfer  of  that  privity  could  not  arise.  In  Chves  v.  Williams, . 
the  only  modem  case  cited  in  favour  of  the  defendant,  it  was  assumed  that 
debt  would  not  lie  for  the  endorsee  against  the  acceptor.    The  argument, 

(«)  It  is  said  in  F.  N.  B.  18S  K.  that "  a  man  shall  have  an  action  of  debt  against  him 
dkit  heeometb  pledge  for  another  npon  his  jrromise  to  pajr  the  money." 

"  Debt ;  and  counts  that  the  defendant  pnmmd  to  pay  him  80t  when  he  married  his 

iaoehier;  and  says  that  he  has  married  her.    SutUm.    That  is  a  spiritaal  thing;  Et  non 

tlkeaiwr.    StUtom,    His  wife  must  be  named  with  htm;  Et  non  aliocatur,  for  this  was  a 

io  him,"  Ac    M.  34  E.  I,  Fitz.  Abr.  Dett,  pi.  159. 

-  -  .  ..     .  jf^jj^ 

dans 
.Tratt&dn 

Coalrat  da  Change,  No.  8U 


100  3  Manning  &  Granger.  f  176 

hbwever,  turned  upon  a  collateral  point ;  no  judgment  was  given,  and  both 
parties  had  ieare  to  amend  without  costs. 

It  is  true  that  there  are  several  old  cases  in  which  it  has  been  held  that 
debt  will  not  lie  against' the  acceptor  of  a  bill  of  exchange ;  and  that,  at  the 
suit  not  merely  of  an  endorsee,  but  of  the  drawer,    llius,  in  Hard's  case^ 
1  Salk.  23,  it  is  said,  **  Indebitatus  assumpsit  will  not  lie  in  any  case  except 
where  debt  lies;  therefore,  it  lies  not  against  the  acceptor  of  a  bill  of 
exchange ;  for  the  acceptance  is  merely  a  collateral  engagement,  (a)    But 
inMUaius  ^assumpsit  lies  against  the  drawer,  who  is  really  the   r«277 
debtor  by  the  receipt  of  the  money ;  and  debt  will  lie  against  the   "- 
drawer.''    The  drawer  of  a  bill  sells  at  the  current  exchange,  the  ridit  to 
receive  a  sum  of  foreign  money  at  a  particular  time  and  place.     P^ow, 
although  he  receives  from  the  payee  the  price  of  the  bill,  he  undertakes,  not 
that  he  will  pay  the  amount  to  the  payee  or  his  order,  but  that  the  drawee 
shall  so  pay.    The  action  against  the  drawer  is  solely  in  respect  of  the  non- 
performance  of  that  engagement.     He  is  collaterally  liable,  the  acceptor, 
primarily  liable.    In  Broum  v.  London^  there  was  no  absence  of  privity  of 
contract.    That  was  an  action  by  the  payee  against  the  acceptor ;  the  plain- 
tiflT  was  therefore  the  party  with  whom  the  drawee,  at  the  request  of  the 
drawer,  originally  contracted.    The  decision  in  Brown  v.  Londonj  founded 
upon  MUon's  case^  proceeded  upon  the  broad  ground^  that  the  drawer,  by 
accepting,  does  not  constitute  himself  a  ddtior  to  any  one.     So,  it  is  said  in 
Com.  Dig.  DeU^  (B.)  "  Debt  does  not  lie  upon  a  bill  of  exchange  against 
the  acceptor ;  for  the  acceptance  binds  him  by  the  custom  of  merchants,  hut 
does  not  raise  a  duty.''    For  this  is  cited  Hardres,  485.    This  was  an 
anonymous  case  (no  doubt  the  same  which  is  referred  to  as  Milton's  case^  in 
Broum  v.  London)  in  20  Car.  1,  in  the  Exchequer.    There,  in  an  action 
for  100/.  upon  a  bill  of  exchange  accepted,  the  plaintiff  declared,  that  by 
the  custom  of  England,  if  a  merchant  send  a  bill  of  exchange  to  another 
merchant  to  pay  another  person,  and  the  bill  be  accepted,  he  who  accepts 
the  bill  does  thereby  become  chargeable  with  the  sum  therein  contained ; 
and  that  a  certain  merchant  drew  a  bill  of  exchange  upon  the  defendant 
payable  to  the  plainiiff]  which  bill  the  defendant  accepted ;  per  quod  actio 
accrenit.    And  upon  ml  dAH  pleaded,  a  verdict  passed  for  the  plaintiff.    A 
motion  being  made  in  arrest  of  judgment.  Hale,  C.  B.,  *said,   ryt^g 
^'  Without  doubt,  if  the  common  law  or  the  custom  of  a  place   ^ 
create  a  duty,  debt  lies  for  it  without  more  ado ;  as  in  the  case  of  a  toll  due 
by  custom ;  20  H.  7 ;  and  so  in  cases  of  a  certain  sum  due,  by  custom,  for 
pound  breach  to  the  lord  of  the  manor ;  or  to  a  jailer  for  bar  Zees.  (6)    But 
the  ^at  question  here  is,  whether  or  no  a  debt  or  duty  be  hereby  raised : 
for  tfU  be  no  mare  than  a  collateral  engagement^  order^  or  promise^  debt  Uis 
not.    As  in  the  case  that  has  been  cited  of  gooids  delivered  by  A.  to  B.  at 
the  request  of  C,  which  C.  promiseth  to  pay  for  if  the  other  does  not,  for 
in  that  case  a  debt  or  duty  does  not  arise  betwixt  A.  &  C,  but  a  collateral 
obligation  only.    In  one  case  the  acceptance  of  the  bill  amounts  clearly  to 
a  promise  to  pav  the  money,  but  it  may  be  a  question  whether  it  amounts  to 
a.  debt  or  not ;  for  if  so,  then  it  is  assignable  to  the  long  or  by  commissioners 
of  banknqUs."    The  court  took  time  to  consider,  and  then  delivered  the 
following  judgment : — **  Afterwards,  in  Hilary  term,  20  &  21  Car.  2,  t)je 
court  declared  their  opinions  that  an  action  of  debt  would  not  lie  upon  a 
bill  of  exchange  accepted  against  the  acceptor.    But  that  a  q>ecial  action 
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upon  the  cftse  must  be  hltrnght  against  him,  for  that  the  acceptance  does 
not  create  a  duiy  no  mope.^ap  a  promise  made  by  a  stranger  to  pay,  &c., 
if  the  creditor  will  forbear  his 'debt.  And  he  that  drew  the  bill  continues 
debtOTi'  notwithstanding  the  atic^ptance,  which  makes  the  acceptor  liable  to 
pay  it.  And  this  cx>ur8e  of  aoc,ep&i2  bills  being  a  general  custom  amongst 
all  traders,  both  within  and  witheUt'lhe  realm,  and  having  everywhere  that 
eflect  as  to  make  the  acceptor  subject tb^pay  the  contents.  The  court  must 
take  notice  of  that  custom ;  but  the^cftiifom  does  not  extend  so  far  as  to 
create  a  dM.  It  only  makes  the  accep(of;(meraM/u  to  pay  the  money. 
^1791  '^*'^^^  custom  may  give  an  action'of  debt,  as  in  *20  Hen.  7,  1, 

•■  of  toll;  and  so  in  case  of  a  fine  for  a-'copyhold.  Wherefore  and 
because  no  precedent  could  be  produced,  that  aiT  action  of  debt  had  been 
brought  upon  an  accepted  bill  of  exchange,  judgmiq>it  A?as  arrested."  This 
case,  which  is  the  foundation  of  the  whole  series  of  Vtecisions  in  favour  of 
the  doctrine  that  debt  will  not  lie  against  the  acceptOFDf^a.bill,  because  an 
wootplUmee  creates  no  duty^  is  direcdy  overruled  by  PriddyA^Btnbreyy  with 
which  agrees  Clarke  y.  Lazarus ^  anti,  vol.  ii.  p«  167,  (40  C  ^^h,  R.  314.) 
Priddy  y.  Henbrey  is  eyen  a  stronger  case  than  the  present;  as  the  instru* 
meat  declared  on  there  was  not,  m  strictness,  a  bill  of  exchange.  A  bill 
of  exchange  requires  three  parties,  a  drawer,  a  payee,  and  a  drawee.  An 
instrument  by  which  the  drawer  directs  money  to  be  paid  to  his  own  order, 
is,  in  reality,  a  promissory  note,  or  rather,  an  inchoate  bill  of  exchange,  with 
the  name  of  the  payee  m  blank,  {a)  Where  a  bill  is  accepted  with  the 
name  (rf  the  pa^^ee  in  blank,  the  holaer  of  the  bill  is  an  agent  authorized  by 
the  acceptor  to  insert  the  name  of  the  person  with  whom  the  latter  contracts. 
So  here,  the  drawer  is  the  agent  of  the  acceptor  authorized  by  him  to  insert 
the  name  of  a  payee  through  the  medium  of  an  endorsement.  That  distin- 
guishes this  case  from  Cloves  y.  WUliamSy  where  the  plaintifT  was  a  remote 
endorsee.  The  minor  circumstances  relied  on  in  Priddy  v.  Henbrey  are 
entitled  to  no  weight  When  a  bill  of  exchange  is  drawn  '^for  value 
received,"  the  latter  words  import  that  the  drawer  has  received  value  from 
the  pavee,  as  the  con^deration  for  which  the  bill  was  drawn.  The  insert- 
ing  of  these  words  in  a  bill  drawn  payable  to  the  order  of  the  drawer, 
imports  that  yalue  has  been,  or  is  to  be,  received  from  the  party  to  whom 
he  means  to  transfer  the  bill  by  hts  order.  In  the  sense  of  '^  value  received 
*1801  ^y  ^^  drawee  *from  the  drawer,"  it  is  not  warranted  by  the  custom 

'  of  merchants,  and  a  mere  impertinent  alle^tion.  This  view  of  that 
pomt  was  not,  however,  presented  to  the  court,  either  in  Priddy  v.  Henbrey 
or  m  Sghmore  y.  Primrose^  5  M.  &  S.  65.  The  court  will  not  uphold  a 
doctrine  founded  solely  upon  MUton^s  case  and  Brown  v.  London^  after  the 
principle  on  which  those  cases  were  decided  has  been  repudiated.  Sup- 
posing a  bill  to  bie  endorsed  before  it  is  accepted,  as  is  often  the  case,  the 
contract  would  then  be  immediately  with  uie  endorsee.  [Tindal,  C.  J. 
Here,  the  declaration  states  that  the  endorsement  was  a/ler  the  acceptance.] 
That  l«  an  allegation  which  the  plaintifT  could  not,  by  any  mode  of  plead- 
ing, be  compiled  to  prove.  [Erskine,  J.,  referred  to  Bishop  v.  Young j 
2  B.  k  P.  78,  and  Waildns  y.  Wake,  7  M.  &  W.  488.]  Before  the  doctrine 
of  implied  assumpsits,  an  action  of  debt  was  the  only  remedy  for  the  non- 
payment of  a  sum  due  by  simple  contract.  [Maule,  J.  AVas  there  ever  a 
time  when  a  promise  could  not  be  implied  ?  See  Slade's  case,  4  Co.  Bep. 
92  b.]    In  Sade^n  case  it  was  certainly  found,  by  special  verdict,  that  tlere 

no  promise  in  iieict ;  but  that  decision  has  always  been  considered  as 

(a)  Vide  S  Nev.  4t  M.  38,  n. 

i2 
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stretching  the  law  for  the  purpose  of  ousting,  -defendants  of  their  wager  of 

law ;  an  object  which  was  not  very  obscurely' ay  owed  by  the  judges. 

TiNDAL,  C.  J.    It  was  also  decided  '*  m  re^peclbf  infinite  precedents  ;*' (a) 

and,  in  that  respect,  it  is  not  unlike  the  prte; nt  case.    You  cannot  get  over 

the  authorities  against  you ;  you  had  b^c^'amend. 

Kule  to  amenc^'thcT'lleclaration  on  payment  of  costs. 

• 
(a)  These  showed  that  assnmpsit  hid  '•ften  heen  broaght  where  the  eonuvet  which 
formed  the  consideration  of  the  all^.d' promise,  would  have  supported  an  action  of 
debt;  they  could  not  show  whether^irilp^  non  assnmpsit  pleaded, proof  would  or  would 
not  hare  been  required  of  an  tzprmyrbmiie. 
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A  plea  bf  which  the  dieihiidant  alleges  that  he  is  an  attomej  of  another  court,  and  pri- 
vileged to  be  Buei  thcfe,  may  be  pleaded  by  attorney. 

Whether  a  plea^ 'strictly  to  the  jurisdiction  of  the  court,  must  be  pleaded  in  person,  and 
whether,  if  tjie  plea  is  pleaded  by  aUomey,  the  objection  may  be  taken  on  demurrer, 
or  can  only  i|p  taken  advantage  of  by  an  application  to  the  court,  ^ncre .' 

Case,  for  maliciously  suing  out  a  ca.  sa.  for  400/.  and  interest  on  227/. 
5f.,  from  the  21st  of  February^  1838,  upon  a  judgment  in  the  exchequer 
for  400/.,  endorsed  to  levy  227/.  I65.,  besides,  &c.,  which  judgment  had 
been  paid  and  satisfied  by  the  plaintiff  to  the  defendant ;  whereby  the 
plaintiff  was  taken  and  detained  in  custody  until  discharged  by  a  judge. 

Plea :  *^  And  the  defendant,  by  John  LtwU  his  aUomeyj  says,  that  before 
and  at  the  time  of  the  commencement  of  this  suit,  he  was,  and  from  thence 
hitherto  hath  been,  and  still  is,  one  of  the  attorneys  of  the  court  of  our  lady 
the  queen  before  the  queen  herself  at  Westminster,  in  the  county  of  Mid- 
dlesex, and  hath  prosecuted  and  defended,  and  still  doth  prosecute  and  de- 
fend, divers  suits  and  pleas  in  the  same  court  before  our  lady  the  queen, 
for  divers  liege  subjects  of  our  lady  the  queen,  as  their  attorney,  and  that 
he  and  all  other  the  attorneys  of  the  said  court  of  our  lady  the  queen  before 
the  queen  herself,  ought,  by  an  ancient  and  laudable  custom,  fipom  time  im- 
memorial used  and  approved  of,  according  to  the  laws  and  customs  of  this 
realm,  and  the  liberties  and  privileges  of  the  said  court  of  our  lady  the 
queen  before  the  queen  herself,  to  be  free  dnd  exempt  from  being  compelled, 
against  their  will,  and  have  not,  nor  hath  any  or  either  of  them,  at  any  time 
or  times  whatsoever  hitherto,  been  used  or  acctistomed  to  be  compelled  to 
answer  any  plea  or  plaint  in  any  action  personal,  (pleas  of  freehold,  felony, 
and  appeals  only  excepted,)  before  any  justice  or  minister  of  our  said  lady 
the  queen,  or  other  judge  whomsoever,  in  any  court  whatsoever',  except 
before  the  justices  of  our  said  lady  *the  queen  herself  at  Westminster  r*  jgo 
aforesaid.  And  the  defendant  further  saith,  that  at  the  commence-  ^ 
ment  of  this  action  he  was  not,  nor  hath  he  ever  been,  an  attorney,  officer, 
or  minister  of  the  said  court  of  our  lady  the  queen  before  her  justices  at 
Westminster.  And  this  the  defendant  is  ready  to  verify;  wherefore  he 
prays  judgment  if  the  said  court  of  our  lady  the  queen  before  her  justices 
at  Westmmster,  will  or  ought  to  take  cognisance  of  the  said  plea.'' 

Demurrer :  assigning  for  causes — that  l)eing  a  plea  to  the  jurisdiction  of 
the  court,  it  was  pleaded  by  the  defendant  by  his  attorney,  and  not  by  the 
defendant  in  his  own  proper  person ;  that  it  was  defective,  uncertain,  and 
unprecise  in  this,  to  wit,  that  although  it  was  therein  alleged  and  averred 
that  the  defendant,  at  the  commencement  of  the  action  was  not,  nor  hath 
ever  been,  an  attorney,  officer,  or  minister  of  this  court,  yet  it  is  not  alleged 
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or  Aown,  in  or  by  the  said  plea,  that  die  defendant  ^ras  not,  at  the  time 
when  the  said  plea  was  actually  pleaded,  sach  attorney,  officer,  or  minister; 
and  that  the  plea  is  further  defective,  unprecise,  and  insufficiant  in  this,  to 
wit,  that  although  it  states  that  the  defendant  was  not,  at  the  commencement 
of  the  action,  nor  had  ever  been,  an  attorney,  officer,  or  minister  of  this 
eourt,  yet  it  does  not  go  on  to  say  that  the  defendant  had  not,  at  any  time 
once  the.  passing  of  a  certain  act  of  parliament  made  in  the  first  year  of  the 
rogn,  &c.,  intituled,  &c«,  (7  W.  4,  and  1  Vict.  c.  66,)  practised  in  this 
eourt 
Jomder  in  demurrer. 

Ohnnetf,  Serjt.,  in  support  of  the  demurrer.  This  is,  in  substance,  a 
pka  to  the  jurisdiction,  which  should  hare  been  pleaded  in  person,  and 
ettumt  be  pleaded  after  the  appointment  of  an  attorney.  Pleas  of  privilege 
«is»i  ^^"^  classed  by  Comyns  among  pleas  to  the  juri^iction :  *Com. 
^**J  Kg.  Maiemeni,  (D.  6,)  Ibid.  (I.  17.^  In  ChaOand  v.  Thameley, 
12  East,  544,  where  the  defendant  pleaded  tnat  he  was  an  attorney  of  the 
Court  of  King's  Bench,  and  not  suable  by  bill,  the  defendant  pleaded  in 
peiaott  ;(a)  and  in  Gilbert,  C.  P.  187,  it  is  said,  tiiat  this  plea  cannot  be 
pleaded  except  in  person.  In  Grani  v.  Lord  SondeSj  2  W.  Bla.  1094, 
De  (xset,  C.  J.,  says,  that  the  defendant  cannot,  after  appearing  by  attor- 
aqr,  plead  in  person  to  the  jurisdiction.  [Tindal,  C.  J.  He  comes  into 
cooft  to  appW  to  be  admitted  to  defend  h^  attorney,  which  admits  the  juris- 
diction.] That  is  the  ground  of  the  opinion  expressed  in  Grant  v.  Lord 
Smdei,  In  Com.  Dig.  JlbaUmenij  (D.  9,)  it  b  said,  that  a  writ  of  privilege 
shall  not  be  allowed  to  an  attorney,  &c.,  who  claims  privilege  of  suit  m 
another  court,  after  plea,  by  which  he  allows  the  jurisdiction  of  the  court 
where  the  action  is  brought  ;(i)  and  in  Com.  Dig.  Ahaiement^  (I.  17,)  it  is 
>said,  that  after  all  attorney  made,  die  defendant  spall  not  ple<^d  itiisnomer  of 
him8elf.(c}*  [Maule,  X  Thiif  question  raised^  by  the  deinurrei*  is,  whether 
die  plea  is  good  or  not.  ^  We  ar6  hot  now.discus^hg  whether  the'  circum- 
stance' of  the  defendant  having  appeared  by  attorney  would  or  would  not 
have  been  a  ground  for  applying  to  the  cqurt  to  set  aside, the. plea.]  It  is 
Bobmitted  that  the  plaintiff  may  either  apply  to  the  eourt  to  set  the  plea 


defendant  was  not  an  attorney  of  this  court  at  the  time  of  plea  pleaded. 
The  statement,  that  he  was  not  at  the  commencement  of  this  action,  nor 
hath  he  ever  been  an  attorney,  oiEcer,  or  minister  of  this  court,  is  not  suiE- 
dently  precise. 

SUphen^  Serjt.,  contrh.  By  demurring  the  plaintiflT  admits  that  the  parties 
are  properly  before  the  court  The  only  mode  of  taking  advantage  of  the 
alleged  informality,  would  have  been  by  motion  to  set  aside  the  plea.  The 
case  of  Grant  v.  Lord  SondeSj  at  fir^t  sight,  appears  to  be  an  authority  to 
diow  that  the  objection  is  well  founded,  and  that  it  is  one  which  may  be 
taken  upon  demurrer ;  but  nothing  was  decided  in  that  case,  except  that 

(«)  In  that  case  the  plea  was  clearly  not  to  the  jwiMdietwn,  the  objection  taken  being 
■crely  that  the  defendant  being  an  attorney  of  the  court,  ought  not  to  have  been  sued  as 
»  emtUdiA  mare§ekalii,  bat  tn  the  aame  eourt  as  an  officer. 

(6)  In  the  case  in  Sir  F.  Moore,  34,  pi.  Ill,  there  cited,  the  defendant  sued  out  a  writ 
of  privilege  after  issue  joined. 

(r)  Becaose,  by  appointing  an  attorney  in  the  name  by  which  he  is  sued,  the  defendant 
tt  estopped  from  saying  that  it  is  not  his  name;  M.  3  H.  6,  fo.  16,  pi.  22.  And,  e  contra 
after  pleading  in  abatement,  he  cannot  appoint  an-  attorney;  M.  41  E.  3;  Fitz.  Abr 
f,  pL  60 ;  H.  45  £.  3;  ViVL  Abr.  Jitorney,  pL  52 ;  F.  N.  B.  27  A. 
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the  plea,  which  ym  after  imparhmce,  was  bad.  By  imparIiDg«  the  defend* 
ant  clearly  recognises  the  jurisdiction.  He  prays  and  obtains  leare  of  the 
court  to  negotiate  with  the  plaintiff  in  the  very  suit  so  brought  in  that  ccNirt. 
After  this,  the  defendant  could  not  be  heard  to  say  that  the  step  which  he 
had  taken  was  idle  and  coram  nan  judice.  In  (SrmU  r.  Lord  Sondes^  all 
that  is  applicable  to  this  case,  is  merely  an  extra-judicial  opinion  of  the 
Lord  Chidf  Justice.  In  Gilbert's  Common  Pleas,  187,  p.  161,  1st  ed,  &c., 
pleas  to  the  jurisdiction,  properly  so  called,  that  is,  in  cases  where  the  court 
nas  not  co^isance  of  that  which  forms  the  subject-matter  of  the  cause,  are 
carefully  distinguished  from  pleas  of  exemption  by  reason  of  privilege.  Of 
the  first  class,  but  not  of  the  second,  it  is  said  that  ^^  the  defendant  must 
plead  it  in  proprid  persond  ;  for  he  cannot  plead  by  attorney  without  leave  of 
the  court  first  had,  which  acknowledges  their  jurisdiction ;  (a)  for  the 
attorney  is  an  officer  of  *the  court,  and  u  they  put  in  a  plea  by  the  r*2R5 
officer  of  the  court,  that  plea  must  be  supposed  to  be  put  in  by  kaoe  ^ 
of  the  court.''  In  Cremer  y.  Wicheif  1  Ld.  Raym.  509,  misnomer  of  the 
defendant  being  pleaded  by  attorney  the  plaintiff*  demurred ;  but  it  was 
held,  by  Lord  Holt,  to  be  good  cause  to  re/use  the  pleoj  but  not  to  demur, 
Bex  y.  Westby^  10  East,  85,  n.  [Maule,  J.  It  would  be  no  ground  of 
demurrer  that  a  defendant  pleaded  infancy  by  attorney.]  Yet  that  would  be 
error  in  fisict.(i)    In  2  Wms.  Saund.  2  b,  and  309  b,  instances  are  given 


lurisdiction,  it  mimt  have  been  pleaded  after  a  general  imparlance ;  CUgh 
ham  y.  LenthaUj  Hardres,  365.  This  plea  is  in  the  form  adopted  in  Lewie 
V.  Kerr,  2  M.  i  W.  226. 

It  was  unnecessary  to  allege  that  the  defendant  was  not  an  attorney  of 
the  court  at  the  time  of  pleadUng;  Perdval  y.  Cooke,  5  M.  &  W.  293. 

ChanneUy  Seijt.,  in  reply.  This  is  a  plea  to  the  jurisdiction,  ^houg^ 
founded  upon  the  privilege  of  the  defendant.    The  object  of  Gilbert,  C.  B., 

(a)  At  eommon  law  a  defendant  could  not  appear  by  attorney  without  a  special  au- 
thority from  the  crown  in  the  form  of  a  writ  of  dedumu  poleiUUtm  de  aitomalo  faritnio^ 
though  afler  appearance  he  might  be  admitted  by  the  court  to  deftmd  by  attorney.  Bnt 
by  statute  Westm.  3»  (13  Edw.  1,}  c  10»  all  persons  impleaded  may  make  an  attorney 
to  sue  for  them  in  all  pleas  moved  by  or  against  them,  in  the  superior  coasts  there  enu 
merated.  Various  acts  of  parliament  have  giren  the  couns  authority  in  selecting  the 
persons  who  may  be  appointed  attorneys ;  but  to  appear  and  defend  by  attorney,  seema 
to  be  a  general  statutoiy  right  under  Westm.  % 

(b)  It  is  conceived  that  errors  in  fact  apparent  on  the  record  would  be  ground  of  de> 
murrer,  and  that  for  such  errors  the  judgment  would  be  revtrtibU  in  a  superior  court 
rather  than  rtvokable  in  the  court  which  had  committed  the  misUike.  When  the  facts 
which  render  the  judgment  erroneous  are  not  apparent  on  the  record,  a  writ  of  error 
toram  vobia  to  revoke  the  judgment  is  necessary.  Thus  the  non*joinder,  as  defendant,  of 
a  jointFcharacter,  is,  ordinarily,  the  subject  of  a  plea  in  abatement;  but  if  it  appears  by 
the  declaration  that  the  party  omitted  to  be  sued  was  a  joint-contractor,  and  that  he  is 
living  and  within  the  jurisdiction,  a  demurrer  in  abatement  would  appear  to  be  the 
proper  course.  The  true  reason  why  a  plea  of  inikncy  by  attorney  cannot  be  demurred 
to,  will  perhaps  be  found  to  be  this— that  the  substance  of  the  plea  is,  that  the  defendant 
was  an  infant  at  the  time  the  contract  was  made,  or  the  alleged  cause  of  action  accrued. 
The  allegation  that  the  defendant  amtimta  to  be  an  infant  is  nugatory;  it  is  neither  ma* 
tenal  nor  traversable.  All  therefore  that  the  demurrer  would  admit  is,  that  the  defend* 
ant,  who  now  appears  by  attorney,  was,  at  some  undefined  by-gone  time,  an  infant,  an 
admission  of  little  value. 

(c)  There,  the  replication,  after  stating  by  way  of  inducement,  that  the  defendant  was 
a  papal  notary  under  the  cardinal,  (Warham,)  archbishop  of  Canterbury,  traversed  the 
allegation  that  the  defendant  was  servant  lo  a  clerk  in  Chancery. 

(rf)  Vide  pott,  laa. 
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in  the  ptsnges  which  hare  been  cited,  was,  simply,  to  point  out  the  difler- 
ent  q>ecies  of  imparlances,  of  which  he  enumerates  three.  Citing  22  H. 
6, 71, (a)  he  says,  170,  **  There  was  a  special  impariance,  &c.,  viz.,  salvia 
omnibtts  allegationibus  et  exceptionibus  omnimodis,  tam  ad  breve  quam  ad 
naiTatioDem ;  and  the  court  would  not  allow  the  defendant  privilege,  be- 
cause, says  the  book,  by  imparling,  be  had  admitted  the  jurisdiction  of  the 
court  JSut  the  true  reason  of  that  resolution  seems  to  be,  that  by  this  im- 
pariance, he  has  confined  himself  to  take  advantage  only  of  the  defect  in 
the  writ  and  count ;  but  had  he  obtained  from  the  court  a  general  special 
impariance,  viz.,  jofotr  ammhis  d  omnimodis  advantagUg  ei  exceptionibuSj 
be  mi^t  then  have  pleaded  his  privilege ;  for  that  is  not  to  oust  the  court 
of  their  jurisdiction,  but  is  a  privilege  which  each  court  allows  to  the 
oflScen  of  the  other  to  be  sued  in  their  own  court  only ;  (6)  and  the  modem 
authorities  are  express,  that  privilege  may  be  pleaded  after  a  general 
special  imparlance."  The  party  comes  and  expressly  reserves  to  him- 
*1971  ^  *^  advantages  and  exceptions,  and  then  comes  in  and  avails 

-'  himself  of  that  reservation.  Again,  Gilbert  says,  p.  149,  first  edi- 
tion: ^*  Thirdly,  what  may  be  pleaded  after  special  imparlance.  All  pleas 
in  abatement,  unless  to  the  jurisdiction  and  privilege  after  special  impar- 
buice.  Privilege  can  only  be  pleaded  after  a  general  imparlance ;  because 
it  is  neither  an  objection  to  the  writ,  bill,  or  count.  1  Sid.  29,  {c)  2  Ro. 
Rep.  244,  (d)  seem  to  be  contrary,  and  that  privilege  cannot  be  pleaded 
after  an  imparlance.  It  is  not  said,  in  either  of  the  cases,  that  it  was  a 
special  or  general  imparlance;  and  the  latest  resolution,  viz.,  Hardres(tf) 
and  Lutwyche,  (g)  are  express  in  point,  that  it  maj  be  pleaded  after  a 
special  impariance ;  for  it  does  not  oust  them  of  their  jurisdiction,  but  is 
a  privilege  which  each  court  allows  (A)  the  officers  of  another  to  be  sued 
in  tbeir  court,"  Wadworth  v.  SjuS^^  the  case  in  Lutwyche  referred  to 
*1881  ^y  Giiberif  was  *an  action  of  debt  on  bond;  to  which  the  de- 

^  fendant- pleaded  his  privilege,  as  an  officer  of  the  Exchequer,  (t) 
in  person.  OumnM  then  referred  to  Com.  Dig.  Abatement  (D.-6,)  (D.  9^) 
(D.  17,)  and  the  cases  there  cited.  In  the  first  case  of  pleas  of  privilege  in 
Rastall,  472,  &c.,  the  defendant  pleads  by  attorney,  but  the  four  following 
pleas  are  pleaded  in  person,  (k)    In  the  case  in  Clift's  Entries,  the  plea  by 

(«)  It  should  be  fo.  7 ;  the  case  is  M.  S3  H.  %,  fo.  7,  pi.  9.        (b)  Vide  post,  187  (AV 

(c)  Bama  t.  Lord  Ward^  in  K.  B.  There,  to  an  action  on  the  case  the  defeodant 
pleaded,  after  an  impariance,  that  he  was  a  peer  of  parliament,  and  ought  not  to  be  im« 
pletded  during  the  session  of  parliament,  and  showed  the  letters  patent  in  his  plea,  tU 
9f»ut  i  and  it  was  held  that  he  could  not  plead  such  a  plea  after  imparlance.  Noia,  It 
was  said  that  if  one  be  made  a  peer  of  parliament  by  writ,  then  be  must  show  his  writ 
of  snomons  and  pray  his  privilege,  and  not  plead  in  abatement  of  the  writ,  as  he  has 
doae  here ;  and  it  was  also  said  that  the  privilege  of  a  member  of  parliament  not  to  be 
saed,  holds  only  for  twttUy  days,  before  and  after  the  parliament ;  as  appears  by  the  par- 
liament roll,  as  the  chief  justice  (Sir  Robert  Foster)  said,  although  they  eUnm  to  have 
it  for  fariy  days  before  and  after;  which  they  ought  not  to  have.  Vide  ante,  vol.  ii.  p. 
437, 458,  n.  (a),  (6). 

{i)  WkukUf't  case, «/  viV«fiir,  which  seems  to  be  little  to  the  purpose. 

(()  Ctapkam  v.  LnUhmU,  Hardres,  866, 

{g)  Wtntworik  V.  Sqmb,  1  Lutw.  43,  4«. 

(4)  It  appears  rather  to  be  a  right  inherent  in  the  court,  of  which  the  party  is  an  officert 
to  prevent  its  own  proceedings  from  being  interrupted  or  delayed.  Vide  Cmeikom  ▼• 
C«Mp6ca,  I  Anstr.  SS9,  ante,  vol.  ii.  p.  467.  Formerly  the  court  in  which  the  oflker  was 
iapleaded  was  apprized  of  the  right  claimed,  by  the  writ  of  privilege  which  accompanied 
Ike  pleu ;  see  Rastall,  478,  dec 

(«)  Clerk  of  the  Nthils. 

(It)  As  it  was  not  contended  that  the  defendant  was  hmmd  to  plead  by  attorney,  the  cir- 
comstaace  of  the  entries  being  both  ways,  was  in  favour  of  the  defendant,  to  whom  bodi 
courses  were  open  to  him. 

VOL.  ZLU.  14 
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attoraejr  was  stricdy  to  the  jurisdiction.  It  stated  thai  the  cause  of  action 
bad  ansen  upon  the  high  seas  within  the  jurisdiction  of  the  admiralty^  and 
out  of  the  jurisdiction  of  this  court.  The  plaintiflf,  in  his  replication,  took 
issue  upon  the  allegation.  Nothing  turned  upon  the  form  of  the  appearance. 
Grant  v,  fjord  Sondes  is  a  distinct  authority,  that  the  objection  may  be  taken 
upon  demurrer. 

TiKDAL,  C.  J.  It  is  unnecessaiy  to  decide  whether  the  alleged  infor- 
mality can  be  taken  advantage  of  on  demurrer,  because  we  think  that  the 
plea  is  good.  It  appears  to  us  that  the  plea  is  a  plea  of  privilege,  and  not 
to  the  jurisdiction.  The  distinction  is  clearly  drawn  by  Gilbert  in  his  ISs- 
tory  and  Practice  of  the  Court  of  Common  PleaSf  p.  187,  p.  151,  1st  ed., 
where  it  is  said  that  pleas  in  abatement  are  threefold :  first,  to  the  jurisdic- 
tion of  the  court ;  secondly,  to  the  person,  first  of  the  plaintifi",  secondly  of 
the  defendant ;  thirdly,  to  the  writ,  and  therein,  first,  to  the  form,  secordly, 
to  the  action. 

He  floea  on  to  aay,  p.  191,  p.  158,  1st  ed.,  "  There  are  no  pleas  to  the 
jurisdiction  of  the  courts  at  Westminster  in  transitory  actions,  unless  the 

Slaintiflf,  1^  his  declaration,  shows  that  the  cause  of  action  accrues  within 
le  county  palatine,  or  if  it  be  (not)  between  the  scholars  of  Oxford 
*and  Cambridge."  Therefore,  unless  the  want  of  jurisdiction  is  r«iQ9 
shown  on  Ae  fiice  of  the  recoitl,  it  does  not  appear  that  it  can  be  *> 
|deaded ;  but  the  matter  must  be  evidenced  by  some  superior  court  chiming 
jurisdiction.  Tidd,  631,  9th  ed.  That  passage  does  not  apply  to  the  pre- 
sent case ;  but  if  we  turn  to  p.  209,  (p.  158, 1st  ed.,)  we  come  to  the  second 
division  of  pleas  in  abatement.  First ;  to  the  person  of  the  plaintiff;  then 
to  the  person  of  the  defendant,  (p.  167, 1st  ed. ;)  under  which  head  he  says, 
(pp.  168, 169, 1st  ed.,)  ^^  The  particular  privilege  which  the  officers  in  each 

,  court  enjoy,  is,  not  to  be  drawn  out  of  their  own  court,  to  be  impleaded 

.  elsewhere;  for  as  their  attendance  is^  constantly  necessary  to  despatch  the 
business  of  the  court  to  which  they  belong,  theii!  Caus^  might  sufier,  because 

.  they  could  not  be  spared  from  their  own  court  to  defend  them,  (a)    When- 
ever, therefore,  he  i$  impleaded  out  of  bis  own  court,  he  shall  say  that  he  is 

.  attorney,  &c.,  of  another  court,  and  conclude  with  unde  ne  intendit  quo 

.  (quod)  cur.,  &c.,  hie,  placitum  prsedictum  versus  eum  cognoscere  velit  et 
debeat,  &c."    Thequestion  here  is,  whether  a  plea  of  privilege  by  an  attorney 

.  must  necessarily  be  pleaded  in  person.  The  precedents  in  Rastall  and  Thomp- 
son are  both  ways,  {b)  It  would,  therefore,  seem  that  this  is  not  a  fatal  objec- 
tion. The  expressions  used  by  De  Grey,  C.  J.,  in  Grant  v.  Lord  Sondes^  are, 
indirectly,  an  authority  against  this  plea :  hut  we  have  a  direct  authority,  in 
ISggs  V.  Harrison^  Style's  Rep.  413,  that  this  privilege  may  be  pleaded  by 
attorney.  In  that  case,  the  court,  having  taken  time  to  consider,  Rolle, 
C.  J.,  said — '*  that  the  opinion  of  the  court  was,  that  an  attorney  may  plead 
his  privilege  by  attorney,  and  there  np  inconvenience  follows  by  doing  it 
But  it  is  true  the  precedents  are  both  ways ;  and  it  is  not  contrary  to  any 
thing  he  hath  done ;  and  it  niay  be  he  is  *sick  or  hath  business  in  r«i  gn 
another  court,  where  he  is  necessarily  to  attend.  Therefore  let  his  ^ 
.plea  be  allowed  nisi." 

CoLTMAN,  J.  I  am  of  the  same  opinion.  In  Com.  I>'^.  pleas  of  privi- 
lege are  certainly  treated  as  pleas  to  the  jurisdiction,     but,  according  to 

'  Gilbert,  such  pleas  are  not  properly  pleas  to  the  jurisdiction.     Clapham  v, 
LenthaU^  Hardres,  366,  and  Higgs  v.  Harrisrn^  Style's  Rep.  413,  are  to 

.  the  same  effect.    The  dictum  of  De  Grey,  C  J.,  in  Grant  v.  Lord  Sondes 

'        (a)  Vide  ante,  vol.  iL  p.  470  (a).  (40  E.  C.  L.  R.)  (^)  Ante,  18S  (i;> 
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vns  not  a  judicial  decision  upon  the  question.  The  decUion  in  that  case 
was,  simply,  that  general  imparlance  would  not  be  allowed  for  the  puipose 
of  ousting  the  court  of  jurisdiction ;  whereas  the  case  in  Style  b  directly 
in  point,  and  was  decided  after  time  taken  to  consider,  and  upon  reasons 
which  appear  to  me  to  be  suflicient. 

Erskinc,  J.  I  am  of  the  same  opinion.  Upon  principle,  and  also  upon 
authority,  I  think  that  an  attorney  should  be  allowed  to  plead  his  priyilefl|e 
by  attorney.  The  reason  for  allowing  the  privilege  is  thus  stated  by  Gil- 
bert,— ^^  that  their  attendance  is  constandy  required  to  despatch  the  business 
of  the  court  to  which  they  belong."  The  Court  of  Queen's  Bench  was, 
in  its  origin,  ambulatory.  That  being  the  foundation  of  the  privilege,(a)  it 
seems  absuid  to  say  that  an  attorney  must  plead  his  privilege  in  person ;  for 
by  comine  in  person,  he  midht  formerly  have  been  drawn  Irom  one  end  of 
the  kinedom  to  another.  If  the  precedents  had  been  all  one  way,  we 
should  have  been  bound  by  them,  although  we  could  not  have  seen  the 
reason  of  the  rule. 

Maule,  J.,  concurred.  Judgment  for  the  defendant. 

(a)  Vide  Gilb.  C.  P.  171. 
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The  prospectas  of  a  joint-stock  company,  established  for  the  working  of  mines  in  the 
Brazils,  sUted  that  the  capital  was  to  consist  of  100,0002.  in  6000  shares  of  SO/^  3^ 
per  share  to  be  paid  ou  the  apportionment  of  the  shares.  Only  4326  shares  being 
SBbseril>ed  for,  some  of  the  directors  took  the  remaining  shares,  but  one  or  two  never 
paid  the  deposit  thereon,  having  merely  given  their  promissory  notes  for  the  amount, 
which  notes  were  not  taken  up.  In  their  first  annual  report,  the  directors,  however, 
stated  that  the  whole  of  the  shares  had  been  appropriated,  and  the  deposit  thereon 
paid.  The  defendant  was  a  shareholder,  who  had  paid  the  deposit  on  his  shares,  and 
tvo  additional  calls,  and  had  called  several  times  at  the  office  of  the  company  to  ask 
for  information  as  to  the  affairs  of  the  company,  and  had  attended  a  meeting  of  the 
Ehareholders. 

Bdd,  that  as  the  defendant  had  the  knowledge,  or  the  means  of  knowledge,  of  the  pro- 
ceedings of  the  directors,  the  jury  were  justified  in:  coming  to  the  conclusion  that  he 
had  sanctioned  their  acts,  and,  in  considering  him  liable  in  respect  of  a  contract  en- 
tered into  by  them  with  reference  to  the  working  of  the  mines.    ' 

It  appeared  that  A.  had  entered  into  an  agreement  with  B.  for  the  purchase  of  certain 
mines  in  the  Brazils,  and  that  A.  had  assigned  over  his  interest  in  the  mines,  under 
such  contract,  to  the  company.  It  was  stated  by  a  witness  that  mines  in  the  Brazils 
were  usually  transferred,  by  an  instrument  in  writing  by  deed, 

Btldj  that  the  transfer  m  vfriiing  was  evidence  from  which  it  might  be  assumed  that  the 
mines  were  duly  conveyed ;  no  proof  having  been  given  that,  by  the  Brazilian  law, 
a  deed  umdtr  wetU  was  required. 

AssuMPsrr,  for  work  and  labour,  money  paid,  and  interest,  and  upon  an 
account  stated. 

Plea:  non  assumpsit;  on  which  issue  was  joined. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  in  London  after. Hilaiy 
term  last,  it  appeared  that  the  action  was  brought  to  recover  from  "die  de- 
fendant, as  a  shareholder  in  the  Minas  Geraes  Mining  Company,  a  balance 
of  489/.  19^.  3(2.,  which  the  plaintifT,  after  giving  credit  for  300i.  received, 
claimed  to  be  due  to  him  for  services  rendered  to  the  company,  as  a  miner 
or  nune  officer.  The  company  had  been  projected  at  the  commencement 
of  the  year  1836,  and  on  the  2d  of  April  a  prospectus  was  issued,  stating 
the  company  to  be  formed  for  the  purpose  of  working  certain  gold  mines  in 
Brazil,  and  that  <<  the  capital  is  to  be  100,000/.,  in  5000  shares  of  20/.  each ; 


106  3  Manning  &  Granger.  [192 

<tf  this  lum  it  is  not  probable  *that  more  than  10/.  per  share  viiU  be  r^.^^ 
required,  which  is  to  be  paid  as  follows :— 3/.  per  share  to  Messrs.  I- 
Barclay,  Bevan,  and  Tritton  on  the  apportionment  of  the  shares ;  31.  in  foar 
months,  21.  in  eight  months,  and  21.  in  twelve  months,  from  that  date." 

On  the  7th  of  April  the  defendant  wrote  to  the  directors,  requesting  that 
150  shares  might  be  appropriated  to  him ;  and  on  their  being  allotted,  paid 
the  deposit  thereon  of  31.  per  share ;  and  also,  having  in  the  meantime 
disposed  of  100  of  his  shares,  paid  two  subsequent  calls  of  3/.  each  on  the 
remainins  50  shares ;  the  last  call  being  paid  on  the  26th  of  December, 
1839.  A  fourth  call  had  been  made  in  April,  1840,  of  1/.  per  share,  which 
the  defendant  had  not  paid.  The  secretary  and  clerk  of  the  company 
proved  that  the  defendant  had  called  several  times  at  the  office  to  inquire  as 
to  the  progress  of  the  companv,  and  that,  the  mines  having  ceased  to  be 
worked  in  the  precedine  October,  he  was  present  at  a  meeting  of  the  share- 
holders in  December,  1839. 

It  also  appeared  that,  4225  shares  only  having  been  subscribed  for,  three 
of  the  directors  agreed  to  divide  the  remaining  unappropriated  shares  among 
themselves,  in  addition  to  the  shares  which  they  had  originally  taken.  On 
these  additional  shares,  two  out  of  the  three  directors  never  paid  the  deposit, 
having  given  their  promissory  notes  for  the  amount,  which  still  remained 
due.  The  directors,  however,  in  their  first  annual  report  laid  before  the 
shareholders  in  June,  1837,  had  represented  that  the  entire  capital  had  been 
subscribed,  and  the  deposit  thereon  paid.  No  deed  of  partnership  had 
ever  been  signed  by  the  shareholders. 

It  further  appeared  that  the  company  had  been  originated  by  one  Hoche- 
der,  who,  on  the  1st  of  April,  1836,  entered  into  an  agreement  with  a  Dr. 
Clifle  for  the  purchase  of  certain  mines  in  the  Brazils,  for  35,0001., 
*Hocheder  beins  at  liberty  to  assign  the  contract  to  a  company,  or  r«i93 
as  he  might  think  proper.  By  an  agreement  of  the  21st  of  the  same  ^ 
month,  Hocheder  assigned  to  the  directors  of  the  Minas  Gera^  Minuig 
Company  all  his  interest  under  this  contract,  and  entered  into  an  engage- 
ment with  the  directors  to  proceed  to  the  Brazils,  at  a  certain  salary,  as 
superintendent  and  manaeer  on  behalf  of  the  company. 

The  plaintiflT,  who  had  been  originally  engag^  in  August,  1837,  by  a 
person  acting  on  behalf  of  the  directors  to  take  out  a  party  of  eight  miners 
to  the  Brazils,  after  his  arrival  there,  came  to  a  fresh  agreement  with 
Hocheder  to  serve  the  company  at  a  yearly  salaiy,  as  a  mine-officer,  for  the 
term  of  five  years,  determinable  nevertheless  by  either  party  on  six  months' 
notice. 

A  witness  having  stated  that  it  was  the  usual  practice  in  the  Brazils  to 
convey  mines  by  deedj  it  was  objected  on  the  part  of  the  defendant,  that 
there  was  no  evidence  that  the  company  were  possessed  of  any  interest  in 
the  mines ;  for  that  it  did  not  appear  that  the  contract  entered  into  between 
Hocheder  and  Dr.  Clifle  was  executed  so  as  to  transfer  any  legal  interest  in 
such  mines  to  the  former ;  Vice  v.  Lady  ^nsm^  7  B.  &  C.  409,  (14  £.  C. 
L.  R.  63,)  1  M.  &  R.  113.  Secondly,  it  was  submitted,  as  the  whole 
number  of  the  shares  was  never  appropriated,  and  the  deposit  paid  thereon, 
that  the  company  was  never  properly  and  completely  formed,  so  as  to  make 
shareholders  liable  for  contracts  entered  into  by  the  directors ;  Dickinson  r* 
Valpy,  10  B.  &  C.  128,  (21  E.  C.  L.  R.  41,)  5  M  &.  R.  126. 

His  lordship  told  the  jury  that  the  question  was,  whether  the  defendant 
had  been  shown  to  be  a  partner  with  the  persons  by  whom  the  plaintiff  was 
engaged ;  and  he  left  it  to  the  jury  to  say,  whether  the  defendant,  with 
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*]941  ^^^^^^^S^y  ^^  ^  means  of  ^knowledge,  (a)  of  the  proceedings  <^ 
''  the  companjTy  had  authorized  the  directors  to  act  as  his  agents  gene- 
rally in  respect  of  me  aflairs  of  the  company ;  for  if  so,  the  engagement  of 
the  plaintiff  would  lie  within  the  scope  of  their  authority.  The  jury  having 
fauml  in  the  aGBrmative,  a  verdict  was  taken  for  the  plaintiff  for  4o9/.  195. 
3({.,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

ChaimeUy  Serjt.,  in  Hilary  term  last  having  obtained  a  rule  nisi  ac- 
cord ingly, 

Wude^  Solicitor-General,  (with  whom  was  Warrenj)  now  showed  cause. 
It  is  clear  that  a  mining  company  is,  for  most  purposes,  a  trading  concern* 
See  Collyer  on  Partnership,  and  cases  there  cited,  657 — 666.  Per  Pabke,  B., 
Tftdwen  v.  Amme,  6  M.  &  W.  461.  The  case  of  Vioe  v.  LadyJimon  did 
not  undergo  much  consideration ;  and,  at  an^  rate,  it  is  distineuishable  from 
the  present  The  ^und  of  the  decision  m  Diddnion  v.  Valpy  was,  that 
DO  actual  partnership  had  been  formed ;  here,  the  whole  number  of  shares 
were  appropriated,  and  the  deposit  on  most  of  them  paid.  The  circum« 
stance  that  the  deposit  on  some  of  the  shares  was  not  paid  can  make  no 
diflference ;  at  least  so  far  as  third  parties,  like  the  plaintiff,  are  concerned ; 
for  even  supposing  the  conditions  of  the  partnership  were  not  strictly  per 
formed,  that  cannot  aflect  the  question  of  the  liabuitv  of  the  shareholders 
to  the  world  at  large.  In  PUmford  v.  DaoU  a  small  portion  only  of  the 
btended  capital  was  raised,  not  more  than  1,400  out  of  10,000  shares 
baying  been  taken.  There,  Lord  Abinger,  C.  B.,  told  the  juiy  that  with* 
oat  evidence  that  the  defendant  knew  of  and  assented  to  the  works  being 
tiQci  carried  on  with  a  smaller  capital  than  *was  originally  proposed,  he 
^  would  not  be  bound  by  the  contract  of  the  directors,  and  that  it  was 
for  the  juiy  to  say  whether  the  works  were  so  carried  on  with  his  knowledge 
and  consent ;  and  the  jury  having  found  for  the  defendant,  the  court  refused 
to  disturb  the  verdict.  It  must  be  taken  that  there  the  juiy  came  to  the 
conclusion  that  the  works  had  been  carried  on  without  the  defendant's 
knowledge  or  consent ;  whereas,  in  the  present  case,  the  juiy  expressly 
found  that  the  defendant  had  authorized  the  acts  of  the  directors,  with 
knowledge,  or  the  means  of  knowlef  Ige,  of  all  their  proceedinjg.  Tredwen 
y.  Boumey  6  M.  &  W.  461,  is  a  direct  authority  for  the  plaintiff.  There,  a 
mining  company  was  formed,  the  capital  to  be  30,000/.  in  3000  shares  of 
101.  each.  2000  shares  only  were  actually  subscribed  for,  of  which  the 
defendant  took  100 ;  and  it  was  held  that  letters  subsequently  written  by 
the  defendant  to  the  directors,  requiring  them  to  call  a  meeting  for  the  pur- 
pose of  changing  a  director,  were  evidence  to  go  to  the  jury  to  show  that 
be  authorized  the  directors  to  proceed  in  the*  management  of  the  concern 
with  die  smaller  amount  of  capital,  so  as  to  render  him  liable  for  the  price 
of  articles  supplied  for  the  use  of  the  mines  on  the  order  of  the  directors. 
It  is  said  there  by  Parke,  B.,  ^^  The  sole  question  was,  whether  there  was 
evidence  to  go  to  the  juiy  that  the  defendant  gave  authority  to  the  directors 
to  pledge  his  credit  to  the  plaintiff.  If  the  case  had  stood  merely  on  the 
£)ct  of  his  being  a  shareholder,  I  should  have  thought  it  was  not  sufficient. 
Bat  his  letters,  which  were  put  in,  showed,  first,  that  he  knew  the  directors 
were  acting  in  the  management  of  the  partnership ;  and,  secondly,  that  he 
was  taking  a  personal  interest  in  the  concern ;  and  they  were  evidence  for 
*1961  ^^  J^'y  ^^^  ^^  authorized  the  directors  to  *do  what  they  did,  for  his 
^  benefit.  It  is  said  that  he  was  deceived  as  to  the  amount  of  capital ; 
hot  whether  he  knew  the  amount  actually  subscribed  or  not,  there  was 

(a)  Vide  post,  199,  n. 

Ik 
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proof  that  he  authorized  the  direL*tors  to  proceed  in  the  management  of  the 
concern.  Either  he  knew  it,  or  not  knowing  it,  chose  to  authorize  the 
directors  to  proceed.''  This  is  a  stronger  case  than  Tredwen  y.  Bourne, 
Here,  the  company  was  carried  on  for  three  years.  The  defendant  not  only 
paid  the  deposit  on  his  shares,  but  actually  paid  a  third  call  in  December, 
1839,  after  the  mines  had  ceased  to  be  worked.  He  was  in  the  habit  of 
calling  at  the  company's  office  for  information  as  to  itsafiairs,  and  attended  a 
meeting  of  the  shareholders  convened  for  the  purpose  of  winding  up  its 
concerns.  It  cannot,  therefore,  be  doubted  that  he  had  the  means  of  know- 
ing, if  not  the  actual  knowledge  of  what  the  directors  were  doing,  and 
that  he  sanctioned  every  thing  they  did  in  furtherance  of  the  objects  fer 
which  the  company  was  formed. 

Chtmnell^  Serjt.,  (with  whom  was  Hoggins^)  in  support  of  the  rule.  It 
is  submitted  that  the  defendant  was  not  liable  for  the  acts  of  the  directors. 
In  order  to  render  him  responsible  upon  a  contract  by  them,  it  is  essentially 
necessary  that  the  partnership  should  be  completely  formed ;  Dickinson  v. 
Valpy;  or,  at  any  rate,  it  should  be  shown  that  the  defendant,  with  know- 
ledge that  the  capital  had  not  been  subscribed,  or  that  the  other  conditions 
on  which  the  partnership  had  been  proposed  to  be  entered  into  had  not 
been  complied  with,  had  authorized  the  directors,  either  expressly  or  im- 
pliedly, to  cariy  on  the  concern ;  PUchford  v.  Davis;  Tredt:ktn  v.  Bourne, 
Here,  it  was  a  condition  of  the  company  being  formed,  that  the  whole  of 
the  shares  should  be  subscribed,  and  the  deposit  paid ;  and  the  first  report 
of  the  directors  was  framed  so  as  to  mislead  the  ^shareholders,  and  r*tQ7 
induce  them  to  believe  that  the  deposit  had  been  paid  upon  all  the  ■- 
shares.  It  is  said  that  the  defendant  had  knowledge,  or  the  means  of 
knowledge,  of  the  proceedings  of  the  directors,  and  sanctioned  what  they 
did.  There  was  no  proof  that  he  had  any  actual  knowledge  of  the  irregu- 
larities of  which  the  directors  had  been  guilty ;  and,  with  respect  to  the 
means  of  knowledge,  it  is  not  to  be  expected  that  a  shareholder  should  him- 
self examine  the  books  of  the  company  to  ascertain  whether  the  representa- 
tions of  the  directors  are  correct ;  and  it  is  by  no  means  certain,  if  the 
defendant  had  wished  to  do  so,  that  he  would  have  been  permitted :  and 
even  if  be  had  been  allowed  to  examine  the  accounts,  they  were  so  drawn 
up  as  to  conceal  from  him  the  real  facts  as  to  the  payment  of  the  deposit 

There  was  no  sufficient  evidence  that  the  company  had  any  interest  in 
any  mines  whatever;  and  undoubtedly  there  was  no  proof  that  they  had  any 
legal  interest  in  the  mines  professed  to  be  conveyed  to  them  by  Hocheder ; 
for  it  was  stated  by  one  of  the  plaintiff's  witnesses,  that  mines  in  the  Brazils 
are  transferred  hy  deed.  In  Vice  v.  LadyAnsoUy  although  the  defendant  had 
at  one  time  held  herself  out  as  a  partner,  it  was  decided  that  she  was  not 
liable,  on  the  ground  that  no  assignment  had  been  made  to  her  of  any 
interest  in  the  mine.  [Timdal,  C.  J.  1  he  rule  for  a  new  trial  in  that 
case  was  refused;  and  consequently  the  subject  did  not  undergo  much 
discussion.] 

TiNDAL,  C.  J.  The  question  is,  whether  the  defendant  is  liable  as  a 
partner  in  this  mining  company.  It  seems  to  me  that  the  first  objection 
made,  namely,  that  there  was  no  proper  conveyance  of  the  mines  to  the 
company,  is  answered  by  the  fact  that  there  was  a  transfer  of  them  in 
writing ;  and  no  evidence  was  given  to  show  that  such  transfer  was  insuf* 
ficient ;  for  it  was  *not  proved  that,  by  the  Brazilian  law,  a  deed  is  r«tgo 
required  to  be  under  seal.  I  am  not  inclined  to  find  fault  with  the  ^ 
decision  of  the  jury  upon  the  question  which  was  submitted  to  them.  I  think 
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thej  came  to  a  right  conclusion.  It  may  be,  that  the  first  report  of  the 
directors  was  calculated  to  mislead  the  riiareholders ;  but  the  defendant 
migfati  if  he  had  thought  proper,  have  referred  to  the  company's  books,  and 
hare  ascertained  whether  the  representations  in  the  report  were  correct.  If 
he  had  not  actual  knowledge  of  the  real  state  of  the  company's  aflairs,  he 
undoubtedly  had  the  means  of  knowledge ;  and  it  appears  to  me  that  there 
is  DO  ground  for  disturbing  the  verdict. 

CoLTMAN,  J.  I  do  not  think  that  the  case  of  Vice  v.  Lady  Anson  is  to  be 
undentood  as  laying  down  the  proposition,  that  before  a  party  can  be 
charged  as  a  partner  in  an  undertaiking  like  the  present,  strict  legal  proof 
must  be  giren  of  a  conveyance  of  the  mines  to  the  company.  With  respect 
to  the  conditions  upon  which,  it  is  alleged,  this  company  was  proposed  to 
be  formed,  the  non-performance  of  such  condition  affords  no  ground,  as 
regards  third  parties,  for  exempting  the  defendant  from  liability  to  the 
engagements  of  the  company.  It  was  competent  to  the  shareholders  to 
waive  it ;  and  the  jury  have,  in  effect,  by  their  verdict,  found  that  the 
defendant  had  done  so.  If  he  was  not  aware  of  the  actual  state  of  the 
concern,  he  undoubtedly  had  the  means  of  knowledge  if  he  had  chosen  to 
ayail  himself  of  them. 

Erskinc,  J.,  was  at  ni^  prius. 

Madle,  J.  I  also  am  of  opinion  that  this  rule  must  be  discharged.  If 
Vict  V.  Lady  Jlnson  is  to  be  considered  as  deciding  that  a  shareholder  cannot 
*ld91  ^^  ^^'^  *liable  for  the  debts  of  the  undertaking,  unless  he  is  proved 
■I  to  have  a  legal  interest  in  the  mine,  the  decision  clearly  could  not 
be  supported.  But  no  such  construction  can  be  put  upon  the  case  when 
£uriy  examined.  It  was  there  soueht  to  charge  the  defendant  upon  the 
ground  that  she  was  an  owner  of  the  mines ;  and  no  proof  of  ownership 
was  established.  Here,  there  was  some  evidence  of  a  legal  transfer  of  the 
mines.  In  speaking  of  a  deed  executed  in  a  foreign  country,  we  do  not 
necessarily  mean  an  instrument  under  seal.  In  many  countries  seals  are 
mikaown.  With  respect  to  the  second  point, — that  the  company  was 
formed  on  a  condition  that  all  the  shares  should  be  subscribed,  and  that  a 
deception  was  practised  by  the  directors  on  the  shareholders  in  their  first 
report, — if  the  defendant  had  made  incjuiry,  and  had  ascertained  that  the 
whole  capital  bad  not  been  subscribed  in  accordance  with  the  terms  of  the 
prospectus,  he  might  possibly  have  been  at  liberty  to  retire  from  the  partner* 
ship.  There  are  few  companies  in  which  the  promises  held  out  by  the 
prospectus  are  realized.  It  seems  to  me  that  there  was  abundant  evidence 
to  justify  the  jury  in  coming  to  the  conclusion,  that  the  defendant  had 
assented  to  the  directors  carrying  on  the  affairs  of  the  company,  and  had 
sanctioned  their  proceedings.  Rule  discharged,  (a) 

(a)  Aod  see  Lmau  y.BeacA,  ant^  toL  i.  417,  (39  E.  G.  L.  R.  509.)  See  Hawken  v.  Bourne, 
a  M.  &  W.  703 ;  and  as  to  the  effect  of  the  possession  of  the  meant  of  knowUdge,  see 
ICftfy  V.  Sb&in,  9  M.  ft  W.  54 ;  Bell  v.  Qardener,  post,  vol.  iv.  1 1. 


•MO]  CURTIS  V.  RICKARDS. 

The  coflTt  has  no  power,  under  the  proTisions  of  the  48  O.  3,  c.  123,  s.  I,  to  diseharg«  a 
prisoner,  who  is  in  custody  upon  a  judgment  ezeeedinn^  SOt,  ahhoagh  it  is  shown  by 
afidavit  that,  previonsly  to  the  commencement  of  the  action,  the  debt  had  been  redaced 
below  MM. 

Jh^cird^  Seijt.,  moved  for  the  defendant's  discharge  under  the  j  rovi- 
of  the  48  G.  3,  c.  123,  s.  1.    It  appeared  that  a  verdict  had  been 
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taken  against  the  defendant  for  201.  5f.,  for  which  judgment  had  been 
entered  up ;  and  the  affidavits  on  which  the  application  was  founded ,  stated 
that  previously  to  the  bringing  of  the  action,  payments  had  been  made  by 
the  defendant  on  account  of  the  debt,  which  had  reduced  it  below  20/.,  but 
which  had  not  been  allowed  in  signing  judgment  [Maule,  J.  Why  were 
not  those  payments  shown  at  the  trial  ?] 

TiNDAL,  C.  J.  We  have  no  power  to  discharge  the  defendant.  The 
case  is  not  within  the  act ;  which  applies  only  to  persons  in  execution  on  a 
judgment  "  for  any  debt  or  damages  not  exceeding  the  sum  of  20/.,  exclu- 
sive of  the  costs  recovered  by  such  judgment"  Motion  refused. 


•Ex  parte  WHITTY  and  Another.  [*201 

The  certificates  of  the  acknowledgment  of  two  married  women  under  the  8  db  4  W.  4, 
c.  74,  stated  them  to  have  executed  deeds  of  lease  and  release;  whereas  they  were 
parties  only  to  the  release.    The  conrt  refused  to  amend  the  certificates. 

Talfourd^  Serjt,  moved  for  leave  to  amend  the  certificates  of  the  acknow- 
ledgments of  two  married  women,  taken  pursuant  to  the  3  &  4  W.  3,  c.  74. 
The  certificates  purported  to  be  of  acknowledgment  by  them  x)f  the  execu- 
tion  of  deeds  of  lease  and  release,  whereas  they  were  parties  only  to  the 
release.  [Tindal,  C.  J.  How  can  we  order  any  amendment  after  the  fact 
is  sworn  to  and  certified  ?]  This  case  is,  in  some  degree,  analogous  to 
Uoyd  aand  JhwthfTy  demandants^  J\fidu>hUj  defbrdantf  4  New  Cases,  633, 
(33  E.  C.  L.  R.  471,)  and  Evans^  demandant^  Dairies  and  Wift^  deforciants^ 
5  New  Cases,  229,  (35  £.  C.  L.  R.  99,)  where  the  court  ordered  amend- 
ments  to  be  made  on  the  roll  of  proclamations  of  fines  levied  in  the  Court 
of  Great  Sessions  in  Wales. 

TiNDAL,  C.  J.  The  cases  cited  are  not  applicable ;  for  there  the  de- 
fects arose  from  the  neglect  of  the  oflicer  of  the  court.  Were  we  to  make 
the  amendment  sought  for,  the  afiSdavits  would  be  falsified. 

Motion  refused. 

*RIDER,  Assignee  of  C.  J.  TASKER,  Esquire,  SheriflT  of  the  r^oAo 
County  of  the  City  of  GLOUCESTER  v.  EDWARDS.  L  ^^ 

A  declaration  on  a  replevin  bond  against  the  distrainee  alleged  that  the  distrainee  did 
not  appear  at  the  connty  court  holden  next  after  the  making  of  the  bond,  and  then  and 
there  prosecme  her  suit  with  effect  against  the  distrainors. 

A  plea  that  the  distrainors  entered  their  appearance  at  the  next  connty  court,  and  that 
the  said  suit  from  thence  hitherto  has  been  and  still  is  pending  and  undetermined,  is 
bad,  as  not  showing  that  the  distrainee  appeared  at  the  county  court,  or  was  dis* 
charged  from  so  appearing. 

Debt,  by  the  assignee  of  a  replevin  bond  for  400/.,  against  the  principal 
obligor. 

The  declaration  stated  that  on  the  24th  of  July,  1840,  the  plaintiflf  Rider 
and  one  A.  Bretherton  distrained  certain  goods  of  Edwards  for  rent  then 
claimed  to  be  due  to  the  now  plaintiff;  and  that  the  goods  being  so  dis* 
trained,  Edwards  afterwards,  to  wit,  on  the  said  24th  of  July,  1840,  made 
his  plaint  to  Tasker,  then  being  sherifT  of,  &c.,  out  of  the  county  court  of 
the  said  sheriff,  of  the  taking  and  unjustly  detaining  of  the  said  jEoods  by 
the  said  Rider  and  Bretherton,  and  then  prayed  the  said  sheriflT/hat  the 
said  goods  might  be  forthwith  replevied  by  the  said  sheriflTand  delivered  to 
Edwards ;  and  thereupon  Tasker  so  beini;  sheriff  of,  &c.,  according  to  the 
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fenii  of  the  statute  in  such  case  made  and  provided,  did  take  from  Edwards^ 
and  one  Johnson  and  one  Brown,  as  two  responsible  sureties,  a  bond,  in 
doable  the  value  of  the  goods  so  distrained  as  aforesaid,  the  value  of  the 
said  goods  having  been,  on  that  occasion,  first  ascertained  by  the  oath  of  a 
credible  witness  duly  sworn  according  to  the  form  of  the  said  statute ;  and 
that  Edwards  and  the  said  Johnson  and  Brown  on  the  said  24th  of  July, 
1840,  by  their  certain  writing  obligatory  sealed  with  their  respective  seals^ 
became  jointly  and  severally  held  and  firmly  bcund  unto  Taricer,  so  being 
sheriff  of,  &c.,  in  the  sum  of  400/.  above  demand^,  to  be  paid  to  the  saia 
sheriff;  with  a  condition  thereunder  written,  that  if  fklwaitis  appeared  at 
the  then  next  county  court,  to  be  holden  at  the  shire-hall  in  Gloucester,  in 
*2031  ^"^  ^^'^  *^^  county  of  the  city  of  Gloucester  aforesaid,  and  then  and 
^  there  prosecuted  his  suit  with  eflect  against  Rid^r  and  Bretherton, 
for  taking  and  unjustly  detaining  certain  goods  in  the  said  condition  men* 
tioned,  and  did  and  should  also  make  return  thereof,  if  return  thereof  should 
be  adjudged  by  law,  and  also  did  and  shouM  eflfectually  save  and  keep 
harailess  and  indemnify  Tasker,  his  under-sheriff,  &c.,  for,  touching,  and 
concerning  the  replevying  and  delivery  of  the  said  soods,  and  also  of,  from, 
and  against  all  actions,  &c.,  then  the  said  writing  cmlieatory  was  to  be  void 
and  of  none  effect,  otherwise  to  be  and  remaun  m  full  force.  That  there- 
upon  the  sheriff  afterwards,  to  wit,  on,  &c.,  at  the  prayer  of  Edwards, 
replevied  and  made  deliverance  of  the  said  goods  to  Edwards,  according  to 
the  duty  of  his  said  office ;  and  although  afterwards,  to  wit,  on  the  4th  of 
August,  1840,  the  county  court  of  the  said  sheriff  of,  &c.,  was  duly  holden 
It,  &c.,  before,  &c.,  then  suitors  of  the  said  court,  the  same  being  the  next 
county  court  of  the  said  county  of  the  city  of  Gloucester,  after  the  making 
of  the  said  writing  obligatory,  yet  Eklwards  did  not  appear  at  the  said 
county  court,  so  holden  next  after  the  making  of  the  said  writing  obli»itory 
as  aforesaid,  and  then  and  there  prosecute  his  suit  with  eflect  against  Ridei 
and  Bretherton,  according  to  the  form  and  effect  of  the  said  condition,  but 
wholly  omitted  and  neglected  so  to  do ;  whereby  the  said  writing  obligatory 
became  forfeited  to  Tasker,  so  being  sheriff  of,  &c.,  as  aforesaid.  Ave^ 
ment :  that  the  said  writing  obligatory  being  so  forfeited,  the  said  sheriff 
afterwards,  and  beforo  the  commencement  of  this  suit,  to  wit,  on,  &c., 
assigned  the  same  to  Rider.  By  means  whereof,  and  by  force  of  the  statute 
in  such  case  made  and  provided,  an  action  accrued  to  Kider  as  assi&;nee  of 
Tasker,  so  being  sheriff  of,  &c.,  to  demand  and  have  of  and  from  the  now 
defendant  the  sum  of  400/.  above  demanded.     Profert  of  the  bond. 

*2041  *^'^^'  ^^  ^^i  ^^^  ^^^  ^^^  ^^^  sheriff  had  taken  from  Edwards, 
^  Johnson,  and  Brown  the  said  writbg  obligatory,  with  the  said  con- 
dition, in  manner  and  form  as  in  the  declaration  mentioned,  to  wit,  at  the 
county  court  of  the  said  sheriff  holden  next  after  the  making  of  the  said 
last-mentioned  writing  obligatory,  to  wit,  on  the  said  4th  of  August,  1840^ 
Rider  and  Bretherton,  by  their  attorney  in  that  behalf,  to  wit,  one  J;  B.^ 
according  to  the  practice  of  the  said  court,  entered  their  appearance  in  the 
sttd  court  to  the  said  plaint  of  the  defendant  in  the  declaration  mentioned, 
and  that  the  said  suit  from  thence  hitherto  had  been  and  still  was  depending 
and  undetermined.    Verification. 

tcial  demurrer,  assigning  for  causes — that  the  breach  of  the  condition 
:  defendant  in  not  appearing  at  the  county  court  holden  next  after  the 
onking  of  the  said  writing  obligatory,  was  not  denied,  nor  was  the  same  vb 
lay  way  excused ;  that  the  plea  was  pleaded  to  the  whole  action,  but  wa^ 
an  answer,  if  at  all,  to  part  of  the  breach  only,  namely,  ,a»^  far  as  the  saaae 
you  xia.  15  k  2.^ 


114  S  Manning  &  Granger.  f20i 

related  to  the  prosecuting  of  the  suit  with  effect ;  that  if,  by  the  plea,  it  was 
meant  to  make  it  appear  that  the  plaintiff  did  appear,  the  same  was  argu- 
mentative, and  uncertain,  and  inferential  only,  and  that  it  ought  distinctly  to 
have  alleged  that  the  defendant  did  appear  at  the  said  county  court ;  that  it 
ought  to  have  shown  in  what  way  the  suit  was  pending,  or  how  the  piaio- 
tiffhad  brought  the  same  into  the  county  court,  or  how  the  same  was 
entered  or  brought  into  the  county  court,  and  whether  the  same  was  entered 
in  the  court  books  of  the  county  court,  or  otherwise  became  pending  there ; 
that  the  entry  of  the  appearance  by  Rider  and  Bretherton  was  not  alone 
sufficient  to  bring  the  suit  into  the  county  court,  or  to  make  the  same  pend- 
ing there,  without  the  appearance  there  of  Edwards,  or  the  entry  there  of 
the  plaint ;  that  the  plea  did  not  show  In  what  wav  the  *entry  of  r«oAe 
the  appearance  by  Rider  and  Bretherton  was  equivalent  to  the  ap*   ^ 
pearance  of  Edwards  at  the  county  court ;  nor  did  it  appear  by  the  plea, 
that  such  appearance  of  Rider  and  Bretherton,  or  the  entry  thereof,  rendered 
the  appearance  of  Edwards,  according  to  the  terms  of  the  condidon,  unne- 
cessary for  the  purposes  of  the  suit,  or  at  all  dispensed  with  the  same,  or  in 
what  manner  the  same  was  dispensed  with  by  the  entry  of  the  appearance 
of  Rider  and  Bretherton,  whether  according  to  the  practice  of  the  county 
court,  or  in  any  other  manner ;  that  it  did  not  appear  that  the  entry  of  the 
appearance  of  Rider  and  Bretherton  would,  by  the  practice  of  the  county 
court,  or  by  any  means  whatever,  have  enabfed  them  or  either  of  them  to 
force  on  the  suit,  or  to  compel  Edwards  to  proceed  with  the  same  ;  that  it 
was  uncertain  whether  the  plea  was  intended  to  be  relied  on  as  showing  a 
performance  of  the  condition,  for  the  breach  whereof  Rider  had  declared, 
or  as  showing  a  waiver  or  discharge  by  Rider  of  such  performance  ;  that  if 
Edwards  meant  to  rely  on  a  waiver  or  discharge  by  Rider  of  the  condidon, 
or  of  so  much  of  the  condition  as  related  to  the  appearance  of  Edwards  at 
the  next  county  court,  he  ought  to  have  pleaded  such  waiver  or  discharge 
accordingly,  or,  at  all  events,  if  the  entry  of  appearance  by  Rider  and  Bre- 
therton was  meant  to  be  relied  on  as  such  waiver  or  discharge,  by  them  or 
either  of  them,  of  so  much  of  the  condition  as  related  to  the  appearance  of 
Edwards  at  the  next  county  court,  then  the  plea  ought  to  have  stated  it  to 
have  been  such  waiver  or  discharge,  and  the  manner  in  which  it  operated 
as  such  waiver  or  discharge  ought  to  have  been  pointed  out ;  that  if  the 
plea  was  intended  to  be  relied  on  as  showing  a  performance  by  Edwards  of 
the  condition,  it  should  have  been  so  distinctly  pleaded,  and  should  have 
concluded  to  the  country ;  that  the  *plea  contained  matter  of  evi-   r«AAg 
dence  only ;  and  if  the  matter  therein  contained  was  relied  on  as  an   ^ 
admission  by  Rider,  that  Edwards  did  appear  according  to  the  condition, 
the  same  should  have  been  pleaded  by  way  of  estoppel,  and  not  as  matter 
in  confession  and  avoidance. 

CharmMj  Serjt.,  (with  whom  was  Peacock^)  in  support  of  the  demurrer. 
By  the  condidon  of  the  bond,  Edwards,  the  distrainee,  and  now  defendant, 
was  bound  to  appear  and  prosecute  the  suit  with  effect.  The  declaration 
alleges  a  breach  in  Edwards  not  appearing  and  prosecuting  with  effect 
That  breach  is  not  traversed ;  and  if  the  plea  could  be  considered  as  amount- 
ing to  such  a  traverse,  it  should  have  concluded  to  the  country.  Neither  is 
the  breach  avoided ;  for  the  allegation  of  the  appearance  of  the  distrainee, 
is  an  allegation  of  a  collateral  fact,  necessary  indeed  for  the  purpose  of  en* 
abling  Rider  to  obtain  an  assignment  of  the  replevin  bond  ;  Seal  v.  PkUlipi^ 
3  Price,  17 ;  but  wholly  immaterial  with  reference  to  the  performance  of 
the  condition  of  that  bond. 
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Bampat,  Seijt,  m  support  of  the  plea.  The  11  6.  2,  c.  19,  s.  23,  re- 
quires the  distrainee  to  enter  into  a  bond  conditioned  for  appearing. at  the 
next  county  court  and  prosecuting  the  suit  with  effect  and  without  delay. 
The  condition  of  the  bond  into  which  Edwards  has  entered,  is  to  appear  at 
the  next  county  court,  and  then  and  there  (a)  to  prosecute  his  suit  with 
effect.  This  condition,  construed  as  it  must  be,  by  the  lan^age  of  the 
*2Q71  ^^^^^9  imports  that  the  distrainee  shall  prosecute  his  ^action  of 
•I  replevin  to  a  successful  termination ;  Duke  of  Ormond  v.  Bierley^ 
Carthew,  519 ;  (fr)  Brackenbury  v.  Pell,  12  East,  585. 

If  the  distrainor  appears  in  the  county  court,  an  appearance  by  the  dis- 
trainee, who  has  already  levied  his  plaint  in  that  court,  is  immaterial. 
2  InsL  139,  (c)  Impey's  Sheriff,  192.  [Tiin>AL,  C.  J.  That  part  of  the 
condition  which  requires  the  distrainee  to  prosecute  his  suit  with  ^eciy  ap- 
pears to  be  broken  b^  not  using  due  diligence  in  prosecuting  his  suit, 
althou^  the  suit  is  still  undetermined ;  Harrison  v.  tVardlej]  5  B.  &  Ad. 
146,  (27  E.  C.  L.  R.  64,)  2  N.  &  M.  703. 

Supposing  the  plea  to  be  informal,  the  defendant  is  entiUed  to  judgment 
for  the  insufficiencv  of  the  declaration.  The  breach  is  badly  assigned. 
Consistently  with  the  statements  in  the  declaration,  the  action  of  repievm 
may  have  been  properly  commenced  at  the  next  county  court,  and  may  be 
still  depending  in  the  county  court ;  Jackson,  Officer  of  the  Sheriff'  of  nar- 
ttndfc,  V.  Hanson,  8  M.  &  W.  477,  1  Dowl.  P.  C.  New  Series,  69. 

ToroAi.,  C.  J.  This  is  an  action  on  a  bond,  made  subject  to  a  condition 
that  Edwards,  the  obligor,  should  appear  at  the  next  county  court,  and 
then  and  there  prosecute  his  suit  against  Rider  the  now  plaintiff  and  Bre- 
Iherton,  for  taking  and  detaining  certain  goods  of  the  obligor.  The  breach 
assigned  in  the  declaration  is,  that  Edwards  did  not  appear  at  the  county 
coait  so  holden  next  after  the  making  of  the  bond,  and  then  and  there  pro- 
secute his  suit  with  effect  against  Rider  and  Bretherton,  according  to  the 
form  and  eflect  of  the  condition.  The  answer  to  the  breach  so  assigned 
should  have  stated  that  the  obligor  did  so  appear,  or  it  should  have  shown 
*2081  '^^^  which,  according  *to  the  practice  of  the  county  court,  rendered 
1  his  appearance  unnecessary.  We  are  not  bound  to  take  notice  of 
the  practice  of  the  county  court,  and  the  plea  does  not  disclo^  it. 

CoLTMAN,  J.  I  cannot  make  out  whether  this  is  intended  as  a  plea  of 
performance  in  denial  of  the  breach,  or  a  plea  in  excuse  of  performance:  if 
the  former,  the  plea  should  be  concluded  to  the  country ;  if  the  latter  it  con- 
taias  no  sufficient  excuse.  A  plea  in  excuse  or  in  dischar^  of  performance, 
should  have  shown  what  the  practice  of  the  county  court  is. 

Erskine,  J.  I  am  of  the  same  opinion.  Edwards  ought  to  have  shown 
that  he  did  appear  at  the  next  county  court,  or  that  such  appearance  was 
not  necessary  to  the  prosecuting  of  the  suit  without  delay.  It  is  suggested 
that  the  ^eriff  had  no  authority  to  take  a  bond  in  this  form,  and  uatt  the 
assignee  of  the  sheriff  is  entitled  to  sue  so  far  only  as  the  condition  of  the 
hond  is  m  conformity  with  the  terms  of  the  statute.  Assuming  this  to  be  so, 
^  plea  must  be  understood  to  import  either  that  Edwards  did  appear  at  the 
Bext  couLty  court,  or  that  the  omission  was  not  of  such  a  character  as  to 
prerent  the  effectual  prosecution  of  the  suit  without  delay.    It  is  now  said 

(•)  The  introdaeini;  of  these  words  into  the  eondition  of  the  repIoTin  bond,  does  not 
Mfm  to  be  vamnted  by  the  statute.    Vide  Jaekmm  r,  Hatuon^  8  M.  dc  W.  477, 4S7. 

(6)  And  see  Lane  ▼.  Fmtlk,  Gomberb.  SS8 ;  GwUlim  v.  Hotbnok,  1  Bos.  dc  Pull.  4tO 
hnmv.  Sevan,  5  B.  dc  C.S84,  (11  B.  C.  L.  R.  280,)  8  D.  &  R.  78. 

(c)  And  see  Thomptonr.  FaHkih antd,  vol.  i.  p.  686,  (89  E.  C.  L.  R.  648.) 
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that  the  appearance  of  Edwards  at  the  next  coiuit)r  court  was  tmneceaniy; 
but  there  is  no  allegation  to  that  effect  on  the  record.  If  it  was  meaat  to 
convey  that  Edwards  was  not  bound  to  appear  at  the  next  county  court, 
as  he  was  required  to  do  by  the  terms  of  the  condition,  the  circumstances 
which  rendered  a  literal  compliance  with  those  terms  unnecessary,  ought  to 
have  been  shown. 

Maule,  J.  The  defendant  pleads,  not  that  he  appeared,  but  that  Rider 
and  Bretherton  appeared,  and  *that  the  suit  is  still  depending.  If  die  rmac^ 
plea  is  to  be  taken  as  alleging  that  Edwards  did  appear,  it  ought  to  '• 
have  concluded  to  the  country.  But  in  fact  the  plea  contains  no  such  alle- 
gadon.  The  statement  does  not  import  that  Edwards  appeared.  Then  it 
is  contended  that  he  has  shown  a  sufiicient  excuse  for  not  appearing ;  be* 
cause  the  only  object  of  an  appearance  on  the  part  of  the  distrainee  is,  to 
enforce  die  appearance  of  the  distrainor.  If  such  excuse  had  been  shown, 
it  would  have  been  a  good  defence.  But  it  was  necessary  to  plead  it.  It 
has  not  been  pleaded ;  and  that  for  a  very  good  reason.  If  the  plea  had 
truly  stated  the  practice  of  the  county  court,  it  would  have  been  seen,  that 
before  the  distrainee  appears,  he  causes  the  distrainor  to  be  summoned,  aod 
then  he  appears.  {a\  In  this  case,  Edwards,  findme  that  Rider  and  Bre* 
therton  had  enterea  an  appearance,  did  not  think  &  to  appear*  He  now 
comes  here,  and  asks  the  court  to  assume  that  it  was  unnecessary  for  him 
to  appear.  Judgment  for  the  plaintifil 

(a)  Vide  Greenwood  on  County  Courts,  20 ;  Com.  Dig.  tit  Coimty,  (C  9,  IS.) 


•LESENBURY  v.  EVANS.  [•210 

la  assQinpsit  by  A.  npon  an  undertaking  by  B.  to  indemnify  A.  against  all  actions  vhich 
might  be  broaght  by  C,  and  erery  other  person  or  persons  for  or  in  respect  of  the  reol 
thtn  due  or  to  become  due  for  Blackacre,  claimed  or  to  be  chimed  by  him  or  them ;  the  decla* 
ration  stated  that  C.  broaght  an  action  against  A.  for  rent  of  Blackacre,  claimed  to  be 
dne  to  C.  for  the  occupation  of  Blackacre,  for  a  certain  time  then  elapsed,  and  that  A. 
was  called  npon,  and  in  order  to  prevent  farther  proceedings  in  sneh  action*  iMuybrMd 
and  obliged  to  pay  the  snm  claimed  and  costs,  and  that  B.  had  failed  to  indemnify. 
Held,  that  the  declaration  was  bad  in  substance,  in  not  showing  that  the  rent  claimed  to 
be  dne  had,  in  fact,  become  due. 

AsscBfpsiT,  upon  a  contract  of  indemnity. 

The  declaration  stated,  that  before  the  making  of  the  promise  and  under* 
taking  of  the  defendant  thereinafter  mentioned,  the  plaintiflf  held  and  occu* 
pied  a  certain  messuage,  situate  at  Broadwall,  in  the  county  of  Surrey,  as 
tenant  thereof  to  one  W.  Cottage ;  that  before  the  making  of  the  said 
promise  and  undertaking,  the  drfendant  claimed  title  to  the  said  messuage, 
and  had,  before  the  making  of  the  said  promise  and  undertaking,  to  wit,  on 
the  4th  of  January,  184D,  commenced  and  prosecuted  a  certain  action  in  the 
Queen's  Bench  against  the  now  plaintiff,  for  a  certain  sum  of  money  for 
rent  then  alleged  to  be  due  from  the  now  plaintiff  to  the  now  defendant,  for 
and  in  respect  of  his  occupation  of  the  said  messuage ;  that  thereupon,  on 
the  3d  of  Februaiy,  1840,  in  conaderation  that .  the  now  plaintiff,  at  the 
request  of  the  now  defendant,  would  pay  her  the  amount  of  the  money 
which  she  so  claimed  of  the  now  plaintiff'^  for  rent  for  the  occupation  of  the 
said  messuage  by  the  now  plaintiff,  and  for  the  recoyeiy  of  wnich  she  had 
commenced  her  action  as  aforesaid,  the  now  defendant  undertook  and 
promised  the  now  plaintiff  to  indemnifr  him  from  all  actions  and  suits 
which  mi^t  be  brought  by  Cottage  and  ereiy  other  person  or  persons,  for 
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or  in  respect  of  the  leat  dien  due  or  to  become  due  for  the  said  messuage, 
for  the  rent  of  which  the  actioa  was  brought ;  pro%'ided  that  such  rent  to  be 
*2111  ^^^'^^^  claimed  were  paid  to  the  now  defendant.  ^Averment : 
•■  that  the  plaintiflf,  confiding  in  the  said  promise  and  undertaking,  did 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  pay  to  the  now  defendant 
the  amount  so  claimed  by  her  as  aforesaid,  for  and  in  respect  of  the  rent  of 
tlie  said  messuage,  ami  for  which  she  had  commenced  the  said  acdon. 
That  after  the  making  of  the  said  promise  and  undertaking,  to  wit,  on  the 
6th  of  January,  1841,  Cottage  commenced  and  prosecuted  a  certain  action 
in  this  court  against  the  now  plaintiff  for  the  sum  of  8/.  Is,  for  rent  of  the 
said  messuage,  claimed  to  be  due  to  him  for  the  occupation  of  the  said 
messuage  for  a  certain  time  then  elapsed ;  of  which  the  defendant,  on,  &c., 
bad  notice;  and  that  such  proceeding  were  (hereupon  had  in  the  last- 
^uentioned  action,  that  afterwards,  to  wit,  on  the  26th  of  January,  1841,  the 
now  plaintifi*  was  called  upon,  and  in  order  to  prevent  any  further  proceed- 
ings in  the  said  action  so  commenced  and  prosecuted  against  him  by  Cottage 
as  aforesaid,  was /arced  and  obUged  to  pay^  and  did  men  pay,  a  large  sum 
of  money,  to  vrit,  81.  1«.,  the  amount  for  which  the  last-mentioned  acdon 
bad  been  so  commenced  and  prosecuted  as  aforesaid,  and  3/.  12^.  as  and 
for  the  costs  of  die  same  action ;  and  also  the  now  plaintiff,  by  means  of 
flie  premises,  was  forced  and  obliged  to  incur  and  sustain,  and  did  incur, 
he ,  great  costs,  ftc.,  in  and  about  the  defence  of  the  same  action,  and  in 
and  ^out  settling  and  putting  an  end  thereto ;  of  all  which  premises  the 
defendant,  on,  &c.,  had  notice.  Yet  the  defendant  did  not  nor  would 
iademaify  the  plaintiff  from  the  said  action  so  commenced  and  prosecuted 
against  him  by  Cottage  as  aforesaid,  in  respect  of  the  rent  so  due  for  the 
nid  messuage,  and  claumed  by  Cottage,  (altnough  the  rent  for  the  occupa- 
tion of  the  said  messuage  had,  fiom  the  time  of  the  making  of  the  said 
promise  and  undertaking,  been  paid  to  the  defendant,)  but  had  refused  and 
n^ected  so  to  do. 

Geaeral  demurrer ;  and  joinder. 
•aj2i  ^Stefhetij  Serjt.,  in  support  of  the  demurrer.  It  does  not  appear 
-■  by  the  declaration  that  any  rent  sued  for  by  Cottage  was  due  to  him 
It  tbe  time  of  die  promise,  or  diat  any  became  due  afterwards.  Cottage 
may  have  brought  his  action  for  rent  not  really  due  to  him.  Though  the 
declaration  states  that  the  plaintiff,  being  called  upon,  was  forced  and 
obliged  to  pay,  that  necessity  may  have  arisen  from  his  own  insufficient 
defence  to  a  wrongful  action. 

Mmming^  Serjt,  conirii,  A  sufficient  breach  is  assigned  in  the  declara- 
tion. A  covenant  or  promise  to  indemnify  a^inst  die  acts  of  I.  S.,  a 
specified  bdividual,  is  an  engagement  to  indemnify  against  his  acts,  whether 
rightful  or  wron^ul.  (a)  The  indemnity  is  obscurely  worded ;  but  its  object 
dearty  was,  to  indemnify  the  plaintiff  Against  the  claims  of  Cottage.  The 
whde  arrangement  proceeded  upon  the  assumption  that  the  defendant  was 
the  true  owner,  and  that  Cottage  had  no  valid  title  to  the  rent. 

It  may,  moreover,  be  collected  from  the  declaration  that  the  plaintiff  did 
Mt  snffer  judgment  by  default  in  Cottage's  action.  He  coukl  not  have 
inclined  the  dieged  obligation  to  pay,  except  by  reason  of  the  rent  sued  for 
being  actually  due  to  Cottage.  Upon  general  demurrer,  the  declaration 
dearty  contains  a  sufficient  allegation  of  a  legal  liability  to  pay,  supposing 
•nek  bability  to  be  necessary  to  support  the  action. 

(«)  See  Somtkgate  v,  Chaplin,  I  Gomyns's  Hep.  380 ;  Perry  v.  Edwardg,  1  Stta.  400 ;  Nash 
T.  PMkmr,  5  M.^ft  8.  374 ;  FowU  v.  WtUi,  1  B.  &  C.  39,  (8  E.  C.  L.  R.  16.)  3  D.  &  &  IS3. 
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TiNDAL,  C.  J.    The  declaration  does  not  sufficiently  connect  the  rent 
sued  for,  Vrith  that  which  formed  the  subject  of  the  indemnity. 

Leave  to  amend,  on  payment  of  costs. 
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A.,  a  banker,  takes  from  B.,  a  customer,  and  C,  his  surety,  a  bond,  conditioned  for  the 
payment  of  all  sams  already  advanced  or  thereafter  to  be  advanced  to  B.  There  it 
no  merger ;  and  B.  may  be  sned  for  the  balance  of  his  account  as  upon  a  debt  by 
simple  contracL 

By  an  order  of  nisi  prius  made  at  the  Yorkshire  spring  assizes,  1840,  as 
amended  by  a  subsequent  order  of  Tindal,  C.  J.,  bearing  date  the  26th 
of  May,  1840,  it  was  ordered  that  a  verdict  should  be  entered  for  the  plaiD- 
tiff,  damages  10,000/.  and  costs  40s.,  subject  to  the  award  of  a  barrister,  to 
whom  the  above  cause  and  all  matters  in  difierence,  (except  a  suit  in  equity, 
and  the  subject  matter  thereof,)  between  the  said  parties  were  referred ;  the 
award  to  be  published  as  therein  mentioned ;  and  that  if  the  arbitrator 
should  so  order,  a  verdict  for  the  plainttflf,  or  a  nonsuit  or  verdict  for  the 
defendant,  should  be  entered  as  he  should  direct ;  and  that  he  should  raise, 
upon  the  face  of  his  award,  for  the  opinion  of  this  court,  the  point  relied  on 
by  the  defendant — that  this  action  should  have  been  brought  upon  the  bond 
hereinafter  mentioned,  and  that  assumpsit  was  not  maintainable. 

Award: — That  in  the  month  of  July,  1834,  there  was,  and  thence 
hitherto  has  been,  at  Kingston-upon-Hull,  a  certain  banking  company  or 
copartnership,  carrying  on  business  under  the  style  and  firm  of  ^'  1  ne  Hull 
Banking  Company"  under,  and  in  conformity  with,  the  provisions  of  the 
7  G.  4,  c.  46 ;  that  in  the  same  month  the  defendant  opened  an  account 
with  the  said  banking  compan^r,  according  to  the  usual  course  of  dealing  of 
the  company ;  and  that  it  was  intended  that  such  banking  account  should 
be  continued ;  that  at  the  date  of  the  bond,  and  at  the  time  of  the  deposit 
of  the  title-deeds  hereinafter  first  mentioned,  J.  Holmes  and  J.  Wade  in  the 
bond  mentioned,  were  the  managing  directors  of  the  company ;  that  at  the 
date  (October  31st,  1834)  and  ^execution  of  the  bond,  the  title-  r»214 
deeds  and  writings  therein  mentioned  were  deposited  with  J.  Holmes  '- 
and  Wade  as  such  directors  on  behalf  of  the  company,  and  at  the  same 
time  the  defendant  and  his  brother  £.  J.  Bell  executed  a  bond,  purporting 
that  they  became  held  and  firmly  bound  to  Holmes  and  Wade  ^'  and  to  thi 
other  parties  in  the  said  company  for  the  time  beiw^{a)  without  regard  to 
any  change  whatever  that  should  or  mi^ht  take  place  in  the  partners,  di- 
rectors, or  other  officers  of  the  company,  in  the  penal  sum  of  10,000/.  to  be 
paid  to  the  persons  for  the  time  bein^  constituting  the  company,  their  cer- 
tain attorney,  public  officer,  or  public  officers  or  other  person  or  persons 
appointed  for  the  time  being  to  sue  on  their  behalf,"  subject  to  the  following 
condition. 

"  Whereas  the  above  bounden  W.  Bell  has  opened  an  account  with  the 
said  company  as  his  bankers,  according  to  the  usual  and  ordinary  course, 
and  upon  the  terms,  of  business,  done  and  to  be  done  by  the  compan]|r; 
and  W.  Bell,  together  with  E.  J.  Bell,  are  seised  of,  or  entitled  to,  certain 
messuages  and  hereditaments,  situate  in  the  market-place  of  the  said  town 
of  K.,  &c.,  and  are  possessed  of  or  entitled  to  a  certain  fee-farm  rent,  rent* 
charge,  or  annual  sum  of  80/.,  part  of,  &c. ;  and  the  said  company  have 

(a)  Vide  M^calfe  y.  Jkmn,  2  ^ampb.  423, 12  East,  400, 2  Wms.  Sauod.  4'4  a,  n.  (a) 
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agreed,  daring  their  pleasure,  at  the  request  of  W.  Bell,  to  pev  or  advance 
moneys,  to  or  for  the  use  of  W.  Bell  by  payment  of  bills  of  exchange, 
drafts,  or  otherwise ;  and,  in  order  to  bduce  them  to  do  so,  W.  Bell,  and, 
at  his  request  £.  J.  Bell  as  his  surety,  have  deposited  in  the  hands  of  the 
directors  of  the  company  all  the  deeds  and  writings  relating  to  the  title  of 
the  said  messuages  and  hereditaments,  and  the  said  fee-&rm  rent,  rent- 
charge,  or  annual  sum,  of  80/.,  and  have  also  proposed  and  agreed  to  enter 
into  the  aboYe-written  bond,  subject  to  the  condition  hereinafter  contained : 
*2151   *^^^  ^^^  condition  of  the  above-written  bond  is  such,  that  if  the 

•I  above  bounden  W.  Bell  and  £.  J.  Bell,  or  either  of  them,  or  either 
ot  their  heirs,  executors,  or  administrators,  or  any  of  them,  do  and  shall, 
fiom  time  to  time,  and  at  all  times  hereafter,  upon  or  immediately  after  the 
expiration  of  a  notice  in  writing  to  be  given,  hy  or  on  behalf  of  the  direc- 
tors or  trustees,  for  the  time  being,  of  the  company,  to  the  said  W.  Bell,  or 
left  at  his  usual  or  last  place  of  abode  or  business,  three  calendar  months 
previously  for  that  purpose,  well  and  truly  pay  or  cause  to  be  paid  unto  the 
directors  or  trustees  for  the  time  being  of  tiie  company,  without  regard  to 
any  change  that  may  take  place  in  the  partners,  members,  or  officers  of  the 
company,  all  and  every  sum  and  sums  of  money  not  exceeding  in  the  whole 
lOOM.,  or,  if  there  shall  be  an  excess  of  the  sum  of  8000/.,  then  the  sum 
of  8000/.  part  of  the  sum  or  sums  of  money  which,  at  the  time  of  such 
demand,  shall  be  due  and  owing  to  the  company  in  respect  of  any  cash, 
bills  of  exchange,  or  promissory  notes,  already  lent,  advanced,  or  paid,  or 
hereafter  to  be  lent,  advanced,  or  paid,  by,  or  on  the  acceptance  of,  the 
company,  to,  for,  or  on  account,  or  for  die  accommodation,  of  W.  Bell,  or 
^ch  the  company  shall  have  engaged,  or  become  liable,  to  pay  for  W. 
Bell,  either  alone  or  jointly  with  any  other  person  or  persons,  together  with 
interest,  postages,  stamps,  commissions,  discount,  and  all  other  usual  and 
ordinary  charges  made  by  bankers  to  their  customers ;  and  if  W.  Bell  and 
E.  J.  Bell,  their  heirs,  executors,  and  administrators,  shall  and  do,  at  their 
own  proper  costs  and  charges,  when  thereunto  requested  by  the  said  direc- 
tors, or  die  directors  for  the  time  being,  of  the  company  as  aforesaid,  or  the 
major  part  of  them,  make  and  execute,  or  cause  or  procure  to  be  made  and 
executed,  by  the  proper  and  necessary  parties,  a  good  and  sufficient  mort- 
gage, or  other  assurance,  of  the  said  messuages  and  hereditaments  and  fee- 
*2161  ^^^  ^°^'  *rent-charges,(a)  or  annual  sum  of  80/.  to  the  said  direc- 

^  tors  or  their  successors  in  office,  or  the  trustees  for  the  time  being  of 
the  company,  their  successors,  heirs,  executors,  administrators,  and  assigns, 
and  with  or  without  the  usual  powers  of  sale,  as  they  shall  think  fit,  tor 
better  and  more  effectually  secunng  to  the  company  the  money  which  shall 
be  due  or  owing  to  them  at  the  time  of  such  request  for  or  by  the  reason 
or  means  or  in  manner  aforesaid,  not  exceeding  in  the  whole  8000/., 
tben,&c."  / 

The  arbitrator  then  proceeded  to  state  that  the  said  banking  account  with 
the  company  continued  to  be  carried  on,  upon  the  security  of  the  bond  and 
depoat,  to  Uie  date  of  the  agreement  of  the  3d  of  April,  1837,  hereinafter 
itated,  and  without  the  defendant's  having  been  called  on  by  the  company 
to  execute  any  legal  mortgage,  when  it  was  agreed  between  the  company 
tttd  the  defendant  that  some  further  security  should  be  given  to  the  company 
fcr  the  said  account,  namely,  the  security  mentioned  in  the  memorandum 
of  agreement  hereinafter  stated,  and  that  the  title-deeds  and  writings  in  the 
ttid  memorandum  in  that  behalf  mentioned  should  be  deposited  with  the 

(a)  Vide  ant^,  voL  ii.  p.  713  (a),  (40  E.  G.  L.  R.  590.) 
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company  by  uray  oi*  furAer  seeurity ;  that  socb  tit]e-dee<k  and  writings 
were,  by  the  defendant^  at  the  time  of  the  date  and  execution  of  the  agree- 
.  ment  hereinafter  stated,  deposited  with  the  company,  and  that  a  memoran- 
dum of  agreement,  dated  the  3d  of  April,  1837,  was  thereupon  signed  by 
the  defendant  and  £.  J.  Bell,  and  detivered  to  the  company ;  that  the  said 
.  J.  Holmes  and  one  J.  Hudson,  in  the  said  memorandum  mentioned,  were  at 
that  time  the  two  managing  directors  of  the  company,  and  that  the  said  ne- 
morandum  Qf  agreement,  ao  &x  as  material,  was  as  follows : — 

'^Memorandum  of  an  agreement  made  the  3d  of  April,  1837,  between 
W.  Bell  of,  &c,,  and  £.  J.  Bell  of,  tic.,  of  the  one  part,  and  J.  Holmes  of, 
&c.,  and  J.  Hudaon  *of,  &c.,  two  of  the  directors  <rf  the  Hull  Bank-  r^nyt 
ing  Company,  of  the  other  part.  Whereas  W.  Bell  keeps  a  banking  ^ 
account  with  the  aaid  compiyiy  according  to  the  usual  and  ordinary  course 
and  upon  the  terms  of  business  done  by  them  as  bankers,  and  now  is,  or 
hereafter  may  become,  indebted  to  the  said  banking  company  in  several 
sums  of  mopey ;  and  whereas  for  securing  the  repayment  of  any  such  sum 
or  sums  of  money,  W.  Bell  and  £.  J.  Bell  have  deposited  in  the  hands  of 
the  directors  of  the  said  company  all  and  every  the  deeds  and  writings 
relating  to  the  title  to  two  messuages,  &c.,  situate,  &c. ;  and  have  agreed 
to  execute  a  mortsage  of  the  said  messuages,  &c.,  to  J.  Holmes  and 
J.  Hudson,  or  the  duedors  and  trustees  for  die  time  bein^  of  the  company, 
at  any  time  when  thereunto  required,  as  therein  and  heremafter  mentioned. 
Now  these  presents  witness,  and  W.  Bell  and  £•  J.  Bell  do  hereby  declare 
and  agree  to  and  with  J.  Holmes  and  J.  Hudson,  as  such  directors  as  afore- 
said, their  successors  in  office,  and  the  directors  and  trustees  for  the  time 
being  of  the  company,  without  regard  to  any  change  that  may  take  place  in 
the  partners  or  members  of  the  company,  that  the  said  several  deeds  and 
writmgs  are  so  deposited  with  the  said  directors  for  the  purposes  aforesaid, 
and  that  W.  Bell  and  £•  J.  Bell  shall  and  will,  at  their  own  proper  costs 
and  charges,  at  any  time  when  thereunto  required  by  the  said  directors,  or 
the  directors  for  the  time  being,  of  the  company  as  aforesaid,  or  the  major 
part  of  them,  make  and  execute,  or  cause  and  procure  to  be  made  and 
executed,  by  the  proper  and  necessary  parties,  a  good  and  sufficient  mort- 
gage, or  other  assurance,  of  the  said  messuages,  &c.,  to  the  said  directors 
or  their  successors  in  office,  or  to  the  trustees,  for  the  time  being,  of  the 
company,  their  successors,  heirs,  executors,  administrators,  and  assigns, 
either  by  demise  or  in  fee,  and  with  or  without  the  usual  powers  for  sale, 
as  they  shall  think  fit,  for  better  and  more  eflectually  securing  to  the  com- 
pany the  repayment  *of  all  and  eveiy  sum  and  sums  of  money  which  rta;| o 
now  is  or  are,  or  at  any  time  hereafter  shall  be,  due  and  owing  to  '- 
them  in  respect  of  any  cash,  bills  of  exchange,  or  promissory  notes  already 
lent,  advanced,  or  paid  by  one  or  on  the  account  of  the  company,  to  or  for, 
or  on  the  account,  or  for  me  accommodation  of  W.  Bell,  or  which  the  com- 
pany shall  have  enj^aged,  or  become  liable  to  pay  for  him  W.  Bell,  either 
alone  or  jointly  with  any  other  person  or  persons,  together  with  interest, 
Ac.,  so  as  that  such  sum  or  sums  of  money  to  be  secured  shall  not  exceed 
500/.,  in  addition  to  the  sum  of  5000/.  already  secured  by  the  joint  and 
several  bonds  of  W.  Bell  and  £.  Bell ;  and  further,  that  in  the  meantime, 
and  until  full  payment  of  all  such  sum  and  sums  of  money  as  aforesaid,  the 
said  several  deeds  and  writings  shaU  remain  and  continue  in  the  custody  or 
possession  of  the  said  directors,  or  their  successors  in  office,  their  successors, 
executors,  administrators,  or  assigns,  and  shall  be  held  and  retained  by  them 
as  a  security  for  the  repavment  of  such  sum  or  sums  of  money  as  aforesaid." 
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The  arbitrator  also  found,  Aat,  in  June,  1S37,  the  def:i!ndant  was  'ndebted 
(o  the  eompany,  and  that  the  (Ureclors  did  in  that  srxnth  cause  a  notice, 
dated  the  21st  of  Januaiy,  1837,  signed,  by  their  direction,  by  the  general 
manager  of  the  company,  to  be  aenred  on  the  defendant,  requiring  him  to 
}isj  (o  the  companythe  amount  owing  by  him  to  them,  pursuant  to  the  con«> 
dition  of  the  bond ;  that  the  defendant  did  not,  at  the  expiration  of  three 
months  fix>n  the  date  of  the  notice,  or  at  any  other  time,  pay  to  the  com- 
pany the  debt  owing  by  him  to  them  on  the  said  account ;  that  on  the  first 
of  October,  1839,  4091/.  11^.  4d,  was  due  from  the  defendant  to  the  com- 
pany on  the  balance  of  the  account ;  tiiat  on  the  7th  of  October,  1839,  the 
action  in  which  the  order  of  nisi  prius  was  made,  was  commenced,  for  the 
recovery  of  the  said  balance  with  interest ;  that  it  was  an  action  of  indebi- 
•2|Qi  tatus  assumpsit,  commenced  and  prosecuted  by  *the  plaintiff,  being 
-*  at  the  time  one  of  die  public  officers  of  the  company  duly  nominated, 
appomted,  and  re^stered  in  that  behalf  according  to  the  act  of  parliament 
hereinbefore  mentioned,  as  the  nominal  plaintiff  for  and  on  behalf  of  the 
company,  and  that  the  declaration  contained  counts  for  money  lent  and  paid 
by  the  company  to  and  for  the  defendant,  for  interest  due  to  the  company 
from  the  defendant,  for  work  and  labour  done  by  the  company  for  thte 
defendant,  and  upon  an  account  stated  between  the  defendant  and  the  com- 
pany; and  that  the  defendant  pleaded  non  assumpsit,  upon  w^hich  plea 
'ssue  was  joined. 

The  arbitrator  then  awarded,  that  if,  under  the  circumstances  above 
Meiy  the  court  should  be  of  opinion  that  the  action  o(  assumpsit  w^as  main- 
tainable, notwithstanding  the  point  raised  by  the  defendant  as  aforesaid,  viz., 
tiiat  the  action  should  nave  been  brought  upon  the  bond,  then  the  verdict 
was  to  be  entered  for  the  plaintiff  for  damages  amounting  to  4091/.  lis,  4(/., 
together  with  interest  thereon  at  (he  rate  of  5/.  per  centum  per  annum,  from 
the  1st  day  of  October,  1839,  to  the  day  upon  which  the  plaintiff  shall  be 
entided  to  sign  final  judgment  upon  such  verdict;  but  that  if  the  court 
should  be  of  opinion  that  the  action  of  assumpsit  was  not  maintainable  by 
reason  of  the  said  objection,  then  the  verdict  found  for  the  plaintiff  was  to 
be  set  aside,  and,  instead  thereof,  a  nonsuit  to  be  entered. 

Channell,  Serjt.,  for  die  plaintiff.  The  bond  was  entered  into  by  tu)0 
persons ;  which  is  a  circumstance  to  show  that,  like  the  deposit  of  the  deeds. 
It  was  given  as  a  collateral  security  only.  It  could  not  have  been  intended 
Aat  the  company  were  to  be  without  any  remedy  against  the  debtor  during 
the  diree  months,  before  the  expiration  of  which  period  they  could  not  sue 
upon  the  bond.  The  bond  could  cover  only  5()00/.,  whereas  the  balance 
•ooQi  due  *from  the  defendant  might  exceed  that  amount;  a  case  antici- 
^  pated  by  the  plaintiff. 

But  supposing  the  simple  contract  debt  to  be  extinguished  in  the  spe- 
^^9  (^)  the  merger  should  have  been  specially  pleaded ;  Weston  v.  Foster^ 
SNew  Cases,  693,  (29  E.  C.  L.  R.  457,)  3  Scott,  165 ;  PUmer  v.  Bumkyy  anti, 
Tol.  ii.  p.  529,  (40  E.  C.  L.  R.  498,)  2  Scott,  N.  R.  689, 9  Dowl.  P.  C.  466. 

(a)  Had  the  first  answer  been  deemed  insufficient,  the  aeeond  could  scarcely  hare 
pRTailed.  To  raise  a  questioa  of  merger  it  should  have  appeared  that  the  whole,  or 
•one  specific  portion  of  the  40012.  ll<.  Ad,  was  dae  before  the  bond  was  given.  For 
there  would  not  have  been  an  existing  debt  by  simple  contract,  in  respect  of  moneys 
•ivaiiced  after  the  making  of  the  bond,sappoaiiig  the  coittract  by  specialty  to  have  beea 
MbstitQted  for  the  liability  by  simple  contract  as  to  furthar  advances,  which  the  law 
voald  otherwise  raise.  Had  this  been  a  case  for  pleading  a  merger,  the  award  would 
ippear  to  have  been  void  for  nncertainty,  in  not  distinguishing  between  the  old  and  iha 
iMr  ^rtf  of  the  aceoont. 

VOL.  zui.  16  L 
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Bampasy  Seijt.|  for  the  defendant,  -was  at  nisi  prius.  (a) 
TiNDAL,  C.  J.     I  cannot  see  why  an  action  of  assumpsit  should  not  be 
maintainable  in  this  case.    The  parties  to  the  bond  are  not  the  parties 
between  whom  the  original  liability  arose,  (i)    The  bond  was  eyidently 
intended  only  as  a  collateral  security. 
CoLTMAN,  Erskine,  and  Maule,  Js.,  concurred. 

Judgment  for  the  plaintiff,  (c) 

(a)  The  cases  relied  on  by  the  defendant,  were  TotuMoint  ▼.  Jfant«iumf,  S  T.  R.  100 
Fotler  V.  JtUanmm,  lb.  479 ;  Randail  v.  Lynch,  13  East,  179 ;  Shack  v.  Jnthomy,  1  M.  &  & 
678 ;  ScfUcncker  v.  Moxsy,  3  B.  dc  C.  789,  (10  E.  C.  L.  R.  337,)  6  D.  &  R.  747 ;  East  Mia 
Company  v.  Zeiru,  3  Carr.  dc  P.  858,  (14  £.  C.  L.  R.  347.) 

(6)  Vide  post,  358. 

(r)  A  guarantee  by  deed,  entered  into  by  a  third  person  at  the  time  of  the  eontracting 
of  the  original  debt,  does  not  extinguish  the  simple  contract  debt  of  the  principal; 
White  V.  CuyUr,  6  T.  R.  176,  1  Esp.  N.  P.  G.  300;  and  see  ante,  vol.  ii.  p.  648  (a),  (40  £. 
C.  L.  R.  558.) 


•SARAH  BRADLEY  v.  CARR,  MAUDE,  and  WILKINSON.  [•221 

The  steward  of  a  hundred  court,  or  of  a  court  baron,  is  not  responsible  for  the  misfea* 
sance  in  ihe  execution  of  process  of  the  bailifis  of  the  lord  of  the  hundred  or  manor, 
to  whom  process  of  execution,  awarded  by  such  court,  is  usually  directed. 

Where,  however,  the  steward  directs  process  to  persons  named  by  the  party  suing  oat 
such  process,  taking  an  indemnity  from  such  party,  he  is  liable. 

Trover,  to  recover  the  value  of  a  cow. 

Carr  pleaded,  first,  not  guilty ;  secondly,  that  the  plaintiff  was  not  pos- 
sessed :  on  which  pleas  issue  was  joined.  The  other  defendants  pleaded 
similar  pleas. 

At  the  trial,  before  Rolfe,  B.,  at  the  last  summer  assizes  at  Lancaster,  it 
appeared  that  Henry  Bolton  having  a  demand  against  William  Bradley  for 
100/.  19^.  11(/.,  caused  an  attachment  to  be  issued  out  of  the  wapentake 
(or  hundred)  court  of  Staincliffe,  in  the  county  of  York,  under  which  a  cow, 
the  property  of  the  plaintiff,  the  mother  of  William  Bradley,  was  seized. 

The  attachment  was  in  the  following  form : — 

^^  Wapentake  of  Staincliffe,  to  wit.  It  is  commanded  that  Heniy  Maude 
and  William  Wilkinson,  bailiffs  of  the  said  wapentake,  or  some  or  one  of 
them,  attach  William  Bradley,  by  his  goods  and  chattels,  within,  &c.,  so 
that  he  appear  at  the  next  court  baron  of  the  most  noble  William  Spencer, 
Duke  of  Devonshire,  to  be  holden  at  Gargrave,  in  and  for  the  wapentake 
aforesaid,  on  Thursday,  the  11th  day  of  June  next,  to  answer  Heniy  Bolton 
in  a  plea  of  trespass  on  the  case,  to  the  damage  of  the  said  Henry  Bolton  of 
109/.  19;.  lid.  Given  under  the  seal  of  the  said  court,  this  21st  day  of 
May,  1840  "  By  the  court, 

"  C.  Carr,  Steward." 

The  defendant,  Carr,  as  stated  at  the  foot  of  the  attachment,  was  the 
steward  of  the  wapentake.  The  other  defendants  to  whom  the  attachment 
was  directed,  were  not  regular  bailiffs  of  the  court,  but  were  parties  named 
by  Bolton,  he  giving  an  indemnity  to  Carr. 

^William  Bradley  caused  an  appearance  to  be  entered  for  him  rmaoo 
in  the  wapentake  court,  on  the  day  alter  the  seizure,     llie  cow  was  ^ 
demanded  on  behalf  of  Mrs.  Bradley,  but  was  not  returned.     The  jury  found 
a  veidict  for  the  plaintiff,  damages  18/.,  leave  being  reserved  to  the  defend- 
ant, Carr,  to  move  to  enter  a  verdict  for  him  on  the  first  issue. 

Talfourdy  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  accordingly; 
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and  cited  Holroyd  v.  Breartj  2  B.  &  Aid.  473,  in  which  case  it  was  held, 
that  the  steward  of  a  court  baron  is  a  judicial  officer,  and  that  treq)ass  will 
not  lie  against  him  where  the  lord's  bailiff,  by  mistake,  takes  the  goods  of 
B.  under  a  precept,  commanding  him  to  take  in  execution  the  goods  of  A. 
Mcherley^  Serjt,  in  Easter  term  last,  showed  cause.  Ihlrayd  y,  Breare 
was  admitted  to  be  a  case  of  the  first  impression ;  it  is  a  decision  which 
stands  upon  no  authority,  and  which  ought  to  be  reconsidered.  Even  in 
that  case  it  was  not  distincdy  held,  that  the  steward  of  a  court  baron  is  a 

J'udicial  officer.     Abbott,  C.  J.,  in  delirering  judgment,  says,  ^^  We  are, 
owever,  of  opinion  that  the  steward  is  not  merely  a  minister  of  that  court, 
but  a  constituent  and  essential  part  of  it     That  court  cannot  be  holden  with- 
out him."  (a)    It  is  not  easy  to  understand  what  is  meant  by  the  steward 
being  a  constituent  and  essential  part  of  a  court  in  which  the  ndiors  are  the 
judges.     The  old  authorities  clearly  show  that  he  is  only  a  ministerial  officer. 
Lord  Coke,  in  the  4  Inst.  268,  speaking  of  the  court  baron,  says,  ^*  This  is 
a  court  incident  to  every  manor,  (6)  and  is  not  of  record ;  and  the  suitors  be 
*2231  ^^''^^  judges,  although  the  plea  be  holden  by  force  of  a  writ  *of 
-I  right."    And  again  in  Co.  Litt.  58,  he  says,  "  And  it  is  to  be  un- 
derstood that  this  court  is  of  two  natures :  the  first  is  by  the  common  law, 
and  is  called  a  court  baron,  as  some  hare  said,  for  that  it  is  the  freeholders 
or  freemen's  court ;  and  of  that  court  the  freeholders,  being  suitors,  be 
lud^es."     ^*  The  second  is  a  customary  court ;  and  that  doth  concern  copy- 
holders ;  and  therein  the  lord,  or  his  steward,  is  the  judee.     And  as  there 
may  be  a  court  baron  of  freeholders  only  without  copyholders,  and  then  is 
the  steward  the  register j  (c)  so  there  may  be  a  customaiy  court  of  copy- 
holders only  without  fireeholders,  and  then  is  the  lord,  or  his  steward,  the 

The  form  of  the  process  in  this  case  shows,  that  it  is  not  issued  by  the 
flteward  in  a  judicial  character.  The  words,  ^'By  the  court,"  ^^Carr, 
Steward,"  are  nothing  more  than  a  mere  aUestaium  by  that  officer,  that  the 
process  is  correct.  A  sheriff,  for  certain  purposes,  is  a  judicial  officer,  and 
yet  he  is  answerable  for  the  acts  of  his  bailiff.  In  Saunderson  v.  Baker ^ 
3  Wils.  309,  2  W.  Bla.  832,  the  responsibility  of  the  sheriff  is  put  on  the 
ground  of  the  inconvenience  which  would  result,  if  parties  were  left  to  seek 
their  remedy  against  the  baliff ;  whereas  the  sheriff  may  indemnify  himself 
by  taking  security  for  the  conduct  of  those  to  whom  the  execution  of  his 
mandates  are  intrusted.  [Coltman,  J.  The  law  casts  upon  the  sheriff 
the  execution  of  the  process.]  Here,  the  steward  himself  might  execute  the 
process ;  and  if  he  chooses  to  employ  others,  he  is  liable  for  their  acts.  The 
policy  of  the  law  is,  to  ^ye  the  party  aggrieved  a  remedy  against  a  known 
*2241  ^^P^i^^'^^^  person,  (e)  In  Woodgaie  v.  ^Knatchbull^  2  T.  R.  148, 
-■  it  was  held  that  a  sheriff  is  liable  for  the  extortion  of  his  bailiff,  and 
the  grounds  of  the  judgment  there,  are  equally  applicable  to  the  present 
case. 

Atcherley^  Serjt.,  on  the  following  day.  In  continuation.     [Coltman,  J., 

(a)  There  appears,  however,  to  be  no  objection  to  the  lord's  holding  his  own  court 
wilhoQt  a  steward. 

(6)  8ee  6  Mann.  &  R.  143,  n. 

(<r)  •*  Recorder,"  post,  346  (a). 

(lO  Vide  6  Mann,  dc  Ryl.  143  (a),  3  N.  dc  M.  383,  (38  E.  G.  L.  R.  368,)  778,  4  N.  db  M. 
m(a). 

(«)  The  county  is  responsible  for  the  defaults  of  the  coroners  it  elects;  4  Inst.  114; 
flie  city  of  London  is  responsible  for  the  defaului  of  the  sheriffs  it  appoints;  11  E.  8,  Fiti, 
Abr.  DHte,  pi.  173 ;  and  who  are  said  to  be  removable  for  insufficiency,  4  Inst.  114,  and 
tee  Memor.  in  Socio,  13. 
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referred  to  the  case  uf  Tmsl^v.  MssaUj  Mood.  &  Malk.  52,  2  C.  &P.  582, 
(12  £.  C.  L.  R.  275,)  (a)  as  coDfirmiog  Ihlroyd  v.  Breare.'\  The  ground 
en  which  it  was  held  in  Holroyd  v.  Breare^  that  the  steward  of  a  court  baron 
was  not  responsible,  diows  that  he  is  responable  under  the  circumstances 
of  the  present  case,  which  must  be  goyemed  by  the  same  principle  as  is 
acted  upon  in  the  ordinary  case  of  a  plaintiif  sending  process  to  an  officer 
ai^inted  bv  himself.  It  is  immaterial  here,  whether  Bolton's  name,  or  the 
name  of  Bolton's  nominee,  appears  in  the  process.  Upon  the  well-known 
doctrine  of  principal  and  agent,  if  Carr  is  held  liable,  he  will  look  to  BoUon 
for  indemnity ;  Saundersan  ▼.  Baker. 

Even  supposing  that  Holroyd  v.  Breare  was  properly  decided,  and  that 
Hie  bailifis  are  not  to  be  considered  as  the  agents  of  Carr,  the  object  of  the 
process  was  merely  to  compel  an  appearance.  An  appearance  having  been 
duly  entered,  the  cow  was  demanded,  but  was  not  returned.  What  right 
has  an  officer  to  detain  goods  after  the  object  for  which  they  were  taken  has 
been  attained  ?  This  is,  in  &ct,  the  defence  of  Bolton,  who  indemnifies. 
[CoLTMAN,  J. '  It  is  not  stated  expressly  that  there  are  no  bailiffs  in  the 
manor.]  In  manors  there  are  bailiffs  as  a  matter  of  course.  (6)  Here, 
however,  the  process  was  *not  sent  to  the  bailifis.  In  sending  the  foop^ 
process  to  other  persons,  the  defendant  exceeded  his  authority,  and  ^ 
thereby  made  himself  personally  liable  for  their  acts ;  DosweU  v.  Impey^  1  fi. 
ft  C.  163,  (8  E.  C.  L.  R.  51,)  2  D.  &  R.  350. 

Talfourdy  Serjt.,  in  support  of  the  rule.  In  this  case  two  questions  of 
law  arose,  and  one  of  feet.  If  Carr  is  to  be  made  liable  for  the  subsequent 
acts  of  the  bailiffs,  that  point  ought  to  have  been  taken  at  the  trial.  No 
complaint  was  then  made  that  the  cow  had  been  improperly  detained.  One 
kind  of  property  in  goods  is  sufficient  as  against  a  wrongdoer,  another  is 
required  as  against  a  party  who  has  a  primd  facie  title. 

With  respect  to  the  point  of  law,  the  court  is  requested  bv  the  plaintiff 
to  overrule  Holroyd  v.  Breare^  a  case  which  has  been  frequently  recognised ; 
Tunno  v.  Morris.  The  case  of  the  sheriff  is  an  excepted  case.  If  the 
indemnity  given  in  this  case  should  have  been  unnecessarily  or  illegally  or 
criminally  taken,  that  does  not  affect  the  judicial  character  of  the  steward. 
It  appears  doubtful  whether  the  indemnity  could  be  enforced.  But  if  a 
judge  were  to  take  an  indemnity  upon  a  committal  for  contempt,  he  would 
not  thereby  become  a  trespasser.  In  DosweU  v.  Impey  it  was  held,  that 
commissioners  of  bankrupt  were  not  liable  to  be  sued  in  trespass  for  com- 
mitting an  examinant,  who  did  not  answer  to  their  satis&ction.  '^  If,"  says 
Lord  Tentcrden,  ^^  they  do  any  act  beyond  the  limit  of  their  authority, 
they  thereby  subject  themselves  to  an  action  of  trespass ;  but  if  the  act 
done  be  within  the  limit  of  their  authority,  although  it  may  be  done  through 
an  erroneous  or  mistaken  judgment,  thev  are  not  thereby  liable  to  such 
action."  It  may  be  right  to  add,  that  they  would  be  liable  if  they  acted 
maliciously,  [CToltman,  J.  Is  there  any  authority  to  direct  the  process  of 
the  court  to  any  officer  except  the  bailiffs  of  the  manor  ?  Bosanquet,  J. 
Is  any  indemnity  given  by  *the  bailiffs?  Atchtrley^  Seijt.  The  r«226 
bailiffs  are  appomted  by  the  lord.     Bosanquet,  J.     If  the  bailiffs   ^ 

(a)  And  see  Twmo  t.  Morrit,  2  G.  M.  &  R.  39S.  4  Dowl.  P.  C.  t%^  I  Gale,  S59 ;  Pitehtr 
^.  Kinfi,  1  P.  &  D.  SOT,  ftnt^,  vol.  i.  646  (A),  (S9  E.  G.  L.  R.) 

(6)  As  to  the  bailiiTs,  or  beadles,  of  a  manor,— >who  are  the  lord's  servants,  intnisted 
fifith  the  care  of  his  lands  and  the  collection  of  his  rents,  thoa^h  sometimes  elected  and 
af«scnled  by  the  homaj^e  (8  Mann,  dt  R.  ISO,  101, 16S,  176, 104,  SOI,  210,)— see  Bac. 
Abr.  Baihff$  (C  4 ;)  Fleta,  lib.  2.  capp.  72, 73 ;  M.  2  R.  9,  fo.  14,  pL  30 ;  RowUtlon  v.  AlmM, 
Cro.  EL  74S :  1  Watk.  Gopyh.  237,  23S. 
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£*?e  aecttrit]^  to  the  lord  and  not  to  the  steward,  would  not  that  show  that 
e  steward  is  not  liable  ?  (a)  Tikdal,  C.  J.  I  have  Tc;iy  great  repugnance 
to  saying  that  Holroyd  v.  Breare  is  not  law.]  Cur,  adv.  vuU. 

TiKDAi*,  C.  J.,  now  delivered  the  judgment  of  the  court 

This  was  an  action  of  trover  to  recover  the  value  of  goods  seized  under 
a  process  of  attachment,  issuing  out  of  the  court  baron  of  the  wapentake 
of  Stainclifle,  to  take  the  goods  of  a  third  party.  The  defendant,  Carr,  was 
the  steward  of  the  court,  and  pleaded  two  pleas ;  first,  not  guilty ;  secondly, 
that  the  plaintiff  was  not  possessed  of  the  goods  in  the  declaration  men- 
tioaed,  as  of  her  own  goods.  The  other  two  defendants  were  the  bailiflii 
who  made  the  seizure,  and  pleaded,  separately,  the  same  pleas.  On  the 
trial  a  verdict  was  found  for  plaintiff  on  all  the  pleas ;  but  leave  was 
reserved  to  move  to  enter  a  verdict  for  the  defendant,  Carr,  upon  the  general 
issue ;  and  a  rule  nisi  was  obtained  for  that  purpose,  on  the  ^und  that  the 
steward  of  a  court  baron  b  not  liable  for  the  acts  of  the  bcmfis  employed 
to  execute  tiie  process  of  the  court ;  and  the  case  of  Holroyd  v.  Breare  was 
relied  on,  as  establishing  the  doctrine  contended  for  by  the  defendant,  Carr« 

On  showing  cause  against  the  rule,  two  points  were  mainly  insisted  on. 
It  was  said,  in  the  first  place,  that  the  case  of  Holroyd  v.  Breare  was  a  case 
of  the  first  impression  and  ought  to  be  reconsidered ;  and  authorities  were 
cited  from  4  Inst.  268,  -and  Co.  Litt.  58,  to  show,  that  a  steward  of  a  court 
baron  is  not  a  judicial  officer.  But  it  seems  to  us  to  be  a  sufficient  answer 
•ooTi  to  say,  that  *the  very  same  authorities  were  relied  on  in  the  argu- 
-'  ment  of  Holroyd  v.  Breare^  without  success.  And  we  see  no  reason 
ibr  dissenting  fit>m  the  decision  of  that  case,  pronounced  as  it  was  by  jud^ 
of  hi^  au£ority,  after  deliberate  consideration,  and  on  reasons  which 
appear  to  us  to  be  satisfactory,  (h) 

The  second  point  relied  on  was,  that  in  the  present  case  the  attachment 
M  been  issued  to  certain  bailiffs,  specially  nominated  to  the  steward  by  the 
attorney  who  had  sued  out  the  process,  and  that  the  steward  had  required 
aa  indemnity  to  be  given  to  him  by  such  attorney,  before  he  would  give  out 
tiie  process.  And  we  are  of  opinion,  on  this  point,  with  the  plaintiff;  for 
although  the  steward  would  not  be  liable  to  an  action  where  the  process  is, 
as  in  regular  course  it  ought  to  be,  directed  to  the  bailiff  or  the  bailiffs  of 
the  court,  Com.  Dig.  tit.  ComUyj  (C.  9,)  it  is  otherwise,  we  think,  when 
the  steward  so  far  mixes  himself  up  personally  with  the  party  in  the  cause, 
as  to  issue  the  writ  to  special  bailiils  nominated  by  the  attorney  of  that  party, 
and  to  take  an  indemnity  to  protect  himself  against  the  consequences  of  any 
misconduct  on  their  part.  Under  such  circumstances,  the  steward  may 
reasonably  be  considered  as  having  identified  himself  with  the  special  bailiffs, 
and  as  having  sanctioned  what  they  might  do  in  executing  the  process. 

We  think,  therefore,  the  stewaid  has  made  himself  liable,  and  that  the 
rule  must  be  discharged.  Rule  discharged. 

(a)  QiHprf,  wheUier  aiiy  is  griiren  by  Uie  bailiffs  of  a  hundred.  It  would  hardly  be  given 
b)r  the  bailiffs  of  a  manor.    Vide  an»d,  294  (6),  post,  237  (b). 

(6) "  Id  every  court  baron  the  plea  is  properly  before  the  suitors,  as  judges,  and  before 
Ike  steward,  as  reeorder,  thereof;"  per  Hankford,  (then,  in  1404--6,  Justice  of  C.  P^  afleiw 
vards,  in  1414,  Chief  Justice  of  K.  B^)  H.  6  H.  4,  fo.  I,  pi.  3;  and  see  M.  6  £.  4,  fo.  3, 
pi- 9,  ante,  223.  The  hundred  court,  (being  a  branch  of  the  county  court,)  is  in  the 
■atore  of  a  court  baron,  and  it  is  so  designated  in  the  attachment  in  this  case,  ante,  231. 
At  to  the  wapentake  or  kmndrtd  of  Stayncliffe,  see  Rot.  Orig.  Abbr.  321  b,  Cal.  Rot. 
PaL86Sb. 

The  same  person  may  be  judge  and  officer,  dhertU  retpedibm;  Crane  y.  Holland,  Cro. 
Car.  138,  »ir  W.  Jones,  193.  And  see  Rtx  v.  Joliffe,^  B.  db  C.  54, 67,  (9  E.  C.  L.  R.  21,) 
ID.&R.MO. 
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•STEVENS  V.  MILLER.  [•228 

A  judge's  order,  by  consent,  allowing  the  plaintiff  to  enter  op  judgment  in  defaolt  of 
payment  of  debt  and  costs  in  a  certain  time,  is  not  void  under  1  &  3  Vict  c  110,  s.  9, 
by  reason  of  no  attorney  having  been  present. 

Bompas  had  obtained  a  rule  calling  upon  the  plaintiff  to  show  cause,  why 
an  order  made  by  Maule,  J.,  allowing  the  plaintiff  to  sign  final  judgment 
in  the  event  of  the  non-payment  of  me  debt  and  costs  in  this  action,  and 
also  the  judgment  signed  in  pursuance  of  such  order  should  not  be  set  aside. 
The  order  had  been  made  by  consent ;  but  it  was  contended  that  the  pro- 
ceeding was  an  evasion  of  the  1  &  2  Vict.  c.  110,  s.  9,  which  requires 
the  presence  of  an  attorney  when  a  cognovit  or  a  warrant  of  attorney  is 
executed. 

Andrews  J  Serjt.,  now  showed  cause.  The  object  of  this  application 
appears  to  be,  to  bring  before  the  court  the  validity  of  judgments  by  consent 
under  a  judge's  order.  The  case  is  not  within  the  statute ;  and  no  fraud  is 
suggested. 

SompaSy  Serjt.,  in  support  of  the  rule.  The  consent  is  ^ven,  not  by  the 
attorney  in  the  cause,  but  by  the  defendant  himself.  [Tindal,  C.  J.  This 
case  is  not  within  the  letter  of  the  act.  Maule,  J..  Suppose  the  act  had 
omitted  either  the  cognovit  or  the  warrant  of  attorney,  is  it  contended  that 
the  omission  could  be  supplied  by  the  court  ?]  If  the  part^  had  come  before 
the  judge  by  attorney,  it  would  have  been  a  proceeding  in  the  cause. 
[Erskine,  J.  Parties  frequently  appear  at  chambers  without  an  attorney.] 
This  is  a  warrant  of  attorney  under  another  name.  [Maule,  J.  Unless  it 
be  under  the  same  name,  we  cannot  interfere.] 

Tindal,  C.  J.  These  orders  are  seldom  allowed  to  be  drawn  up  until 
the  Judge  by  whom  they  are  made  has  had  the  parties  before  him,  tnereby 
excluding  the  ^danger  of  those  evils  arising,  which  it  was  the  object  r«ooQ 
of  the  legislature,  in  the  case  of  cognovits  and  warrants  of  attorney,  '- 
to  prevent.  Such  orders  are  neither  within  the  terms  nor  within  the  mean* 
ing  of  the  statute. 

CoLTMAN,  EnsKiNEy  and  Maule,  Js.,  concurred. 

Rule  discharged  with  costs.(a) 

(a)  Braimi  ▼.  Manum,  9  DowL  P.  C.  748. 


•DOE  dem.  EDWARDS  v.  LEACH. 

In  ejrctment,  the  demise  was  laid  on  a  day  prior  to  that  which  the  right  of  entry  (for 
forfeiture)  accrued.  Heltf,  that  it  was  competent  to  tKe  judge  at  nisi  prias  to  amend 
the  declaration  by  substituting  a  day  on  which  the  right  of  entry  was  complete. 

Ejectment,  on  a  demise  laid  on  the  15th  of  January,  1841,  brought  in' 
respect  of  a  right  of  re-entry  incurred  by  non-payment  of  rent.  At  the 
trial  before  Parke,  B.,  at  the  last  spring  assizes  for  the  county  of  Surrey,  it 
was  insisted  for  the  defendant,  that  the  right  of  entry  did  not  accrue  until 
the  16th,  the  rent  having  become  due  on  the  25th  of  December,  and  the 
proviso  for  re-entry  being,  to  take  effect  in  case  the  rent  should  be  unpaid 
for  twenty-one  days  q/ler  that  tiroe.(i)  The  learned  baron,  on  the  appiica* 
tion  of  the  plaintm 's  counsel,  amended  the  declaration  by  altering  tne  daj 

(6)  Vide  ant^,  168,  lf4  (A). 
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of  the  daai9e(a)  to  the  16th  of  Januaiy,  leave  being  nesenred  to  the  de- 
fendant to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that 
the  demise  on  the  15th  was  too  soon,  and  that  the  learned  judge  had  no 
power,  under  the  3  &  4  W.  4,  c.  42,  s.  23,  to  make  the  amendment. 

WUikf  Solicitor-General,  having  obtained  a  rule  nisi  accordingly,  in  last 
Easter  term, 
*2301       *  Cfumnelly  Serjt.,  now  showed  cause.     [Tindal,  C.  J.   First  con« 

^  sider  the  question, — ^whether  the  judge  had  power  to  make  this 
amendment]  It  is  said,  that  there  can  be  no  amendment  in  ejectment  for 
a  forfeiture ;  but  the  law  is  clearly  otherwise.  In  Doe  dem,  MarrioU  y. 
Edwards,  1  Moo.  &  R.  319,  6  C.  &  P.  208,  (25  £.  C.  L.  R.  359,)  which, 
like  the  present  case,  was  an  ejectment  for.  a  forfeiture,  the  same  learned 
baron  amended  the  name  of  the  parish  (i)  in  which  the  premises  were 
situated,  ahhough  it  was  contended  that  the  amendment  ought  not  to  be 
made,  the  action  being,  it  was  said,  a  harsh  and  oppressive  proceeding  on 
the  part  of  the  landloid.  The  argument  upon  which  this  rule  was  ohtamed, 
'Would  go  the  length  of  showing  that  actions  of  ejectment  were  not  within 
the  statute  of  3  &  4  W.  4,  c.  42,  s.  23.  The  circumstance  of  the  demise 
being  altogether  a  fiction,  furnishes  an  additional  reason  why  the  amendment 
made  here  should  be  allowed ;  and  the  courts  have  always  acted  on  the 
principle,  that  the  fictitious  proceedings  of  an  ejectment  should  not  operate 
to  the  prejudice  of  the  parties  to  the  suit.  Roe  dem,  Wrangham  v.  Hersey, 
3  Wils.  274*  [Erskine,  J.  The  difiiculty  in  your  case  is,  whether  there 
IS  a  variance  between  .the  record  and  the  proof.]  If  there  had  been  an 
actual  lease  executed  on  the  16th,  the  court  would  have  amended  the 
record  by  altering  the  day  of  the  alleged  demise  from  the  15th  to  the  I6th. 
[Tindal,  C.  J.  You  affirm  that  the  lease,  if  produced,  would  appear  to 
*2311  ^^^^  '^^^  made  on  the  16th.(c)    Had  tnat  *not  been  so,  the  judge 

-'  would  not  have  amended.  [Coltman,  J.  If  there  had  been  an 
actual  lease  on  the  15th,  there  could  have  been  no  amendment.  Does  not 
the  defendant  agree  to  admit  a  lease  of  the  date  mentioned  in  the  declara- 
tion ?((i)]  In  Smith  v.  KTWweldenj{e)  hti  action  for  defamation  was  held  to 
be  within  the  statute.  There,  the  attempt  to  limit  the  operation  of  the 
statute  by  referring  to  the  words  ^^  by  which  the  opposite  party  cannot  have 
been  prejudiced  in  the  conduct  of  his  action,  prosecution,  or  defence,"  was 
unsucce^ul.  In  Doe  dem.  MarrioU  v.  Edwards  the  defendant  had  admitted 
a  lease  of  a  particular  date,  of  lands  situate  at  a  particular  place.  If  this  is 
a  good  objection,  it  ought  to  have  prevailed  in  that  case.  [Erskine,  J. 
There  the  amendment  would  be  in  the  demise.]  The  amendment  in  this 
case  would  also  be  in  the  demise.(^)    The  language  of  the  concluding  part 

(a)  The  day  of  the  demise  appears  to  be  material,  not  jmt  m,  bat  because  the  lessee  is 
ttited  to  have  enUrtd  on  the  tame  day.    Vide  post,  244,  n. 

(A)  In  the  oM  entries  the  parish,  except  in  London,  is  seldom  mentioned ;  and  qutert 
is  to  the  necessity  of  alleipng  a  viU,  or  a  lieu  eonut,  and  whether,  since  the  jary  have 
eome  de  eorport  comitatiUf  the  statement  of  the  coanty  only  is  not  sufficient. 

(c)  QiMprr,  whether  the  consent  role  entered  into  by  the  tenant,  but  made  in  the  ori* 
(tiotl  acuon  against  the  casual  ejector, may  not  be  considered  as  a  "document  on  which 
the  suit  (against  the  tenant)  is  proceeding^  within  the  meaning  of  the  3  &  4  W.  4, 

c*  4a.  s.  V* 

{fi  Vide  post,  351  (a). 

\i)  Ant^,  Tol.  ii.  p.  661. 

b)  In  Dot  Y.  Edwardi  the  amendment  was,  m  lAc  tfmu  of  tht  demiit.  Here,  the 
tateodment  was  in  the  time  at  leMrA,  not  from  which,  the  demise  was  made.  Except  in 
ktws  to  take  effect  tn  fiuwro,  the  habendmnf  thoagh  nominally  from  a  bygone  period 
•pcraies  from  the  making  of  the  demise. 
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irf  the  twenty-third  lection  is  large  enough  (a  enabk  the  court  to  direct 
nuch  an  amendment  to  be  made. 

Sompasj  Serjt.y  in  support  of  the  rule.  This  case  diflers  from  those 
which  have  been  cited,  and  the  amendment  made  is  neither  within  the 
words  nor  within  the  spirit  of  the  act.  This  is  not  the  ordinary  case  of  a 
variance  between  the  declaration  and  the  proof;  for  it  is  only  by  reason  of 
the  admission  of  a  lease  by  the  defendant  in  .the  consent  rule,  that  any  de- 
mise is  made  out ;  and^  consequently,  an  amendment  of  the  declaration  in 
this  respect  is  in  effect  an  amendment  of  the  consent  rule,  over  which  the 
learned  judge  clearly  had  no  power.  The  consent  rule  is  a  rule  made  in 
the  original  ^action  against  the  casual  ejector.  [Ebskine,  J.  Your  r*oQQ 
argument  appears  equally  to  the  amendment  made  in  Doe  dem.  Mar-  *■ 
rioa  y.  Edwards,]  There  the  objection  does  not  appear  to  have  been 
raised,  and  the  deci^on  was  merely  a  ruling  at  nisi  prius,  and  by  the  same 
learned  judge  who  reserved  the  present  question  for  the  consideration  of 
this  court.  There  is  no  authority  bearing  precisely  on  the  point.  The  ten- 
dency of  Doe  dem.  Pook  v.  Efrinsion,  1  A.  &  £.  750,  (28  £.  C.  L.  R. 
197,)  3  N.  &  M.  646,  is  rather  m  iavour  of  the  defendant.  There, 
Taunton,  J.,  having  held  at  nisi  prius,  that  a  count  in  ejectment  laying  a 
joint  demise  by  two,  was  not  supported  by  proving  the  two  to  be  entiOed 
as  tenants  in  common,(a)  refused,  on  this  objection  being  taken,  to  amend 
the  record  by  altering  the  demise ;  and  the  plaintiff  havings  thereupon  been 
nonsuited,  the  Court  of  Queen's  Bench  would  not  allow  the  propriety  of  the 
refusal  to  be  discussed  in  banc. 

TtNDAL,  C.  J.  The  only  question  in  this  case  is,  whether  or  not  the 
amendment,  directed  by  the  learned  baron  who  tried  the  cause,  was  one 
which  he  had  authority  to  make ;  for  if  it  was  such  an  amendment,  we 
cannot  inquire  into  the  propriety  of  making  it,  but  must  assume  that  it  was 
in  a  particular  ^^  not  material  to  the  merits  of  the  case,"  and  that  by  making 
it  the  defendant  was  not  ^*  prejudiced  in  the  conduct  of  his  defence."  It 
appears  to  me  that,  by  the  3  &  4  W.  4,  c.  42,  s.  23,  the  learned  jud^  had 
power  to  direct  the  amendment  in  question.  The  form  of  a  declaration  in 
ejectment  is  to  this  effect: — ^^John  Doe  complains,  for  that  one  A.  B., 
(the  lessor  of  the  plaintiff,)  on  a  certain  day  demised  to  the  said  John  Doe 
a  certain  messuage  with  its  appurtenances,  in  a  (Certain  county ;  and  that 
afterwards  the  said  John  Doe  entered  and  became  possessed  of  the  said 
messuage,  *&c. ;  and  that  John  Doe  so  being  so  possessed,  the  said  r^oqo 
Richard  Roe,  afterwards,  &c.,  with  force  and  arms,  entered  into  the  i  "^  ^ 
same,  and  ejected  the  said  John  Doe."  When  the  declaration  is  delivered, 
and  Uie  tenant  is  admitted  to  appear  and  defend,  he  enters  into  a  consent 
rule,  by  which  he  is  bound  to  appear,  by  himself  or  his  attorney,  to  accept 
a  fresh  declaration,  and  to  confess  lease,  entiy,  and  ouster  upon  the  trial. 
The  allegation  in  the  declaration  is,  that  the  lessor  of  the  plaintiff,  upon  a 
given  day,  executed  a  lease  to  the  latter.  The  statute  empowers  the  judge 
to  amend  the  record  ^'  when  any  variance  shall  appear  between  the  proof 
and  the  recital,  or  setting  forth  on  the  record,  &c.,  of  any  contract,  custom, 
prescription,  name,  or  ^her  matter  in  any  particular  or  particulars  in  the 
judgment  of  such  judge,  &c.,  not  material  to  the  merits  of  the  case,  and 
by  which  the  opposite  party  cannot  have  been  prejudiced  in  the  conduct 
of  his  action,  prosecution,  or  defence."  How  can  it  be  said  that  the  aver- 
ment in  the  declaration,  that  the  lessor  executed  a  lease  of  the  promises,  b 
not  a  matter  alleged  on  the  record,  which  is  amendable  under  the  act?    It 

(a)  Vide  3  N.  &  M.  65S. 
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aeeiDS  to  me  that  here,  there  was  a  variance  between  the  allegation  of  the 
lease  and  the  proof,  the  amendment  of  which  is  clearly  warranted  by  the 
statute.  But  it  is  said,  that  the  consent  rule  is  the  only  evidence  of  the 
demise,  and  that  any  alteration  in  the  latter  operates  as  an  improper  inter- 
ference with  the  terms  of  the  defendant's  admission.  It  is  to  be  observed, 
however,  that  on  the  amendment  being  made,  the  declaration  is  to  be  con- 
sidered as  having  been  always  in  its  amended' form,  and  the  consent  rule  is 
•2341  to  be  taken  as  applicable  thereto.(a)  I  think,  therefore,  that  *the 
-*  case  is  free  from  the  difficulty  which  has  b^n  suggested,  and  that 
the  mle  must  be  discharged. 

CoLTMAN,  J.  I  concur  with  my  lord  in  thinkin.ff  that  this  rule  must  be 
(fischarged.  The  objection  urged  on  the  part  pf  uxe  defendant,  overlooks 
the  real  nature  of  an  ejectment, — that  it  is  altogether  a  fictitious  proceeding, 
which  may  be  called  the  creature  of  the  court.  ;  In  this  case,  the  declara- 
tion, in  substance,  asserted  that  the  plaintiff  had  a  right  of  entry  on  the 
15lh  of  January,  and  the  proof  was,  that  such  right  did  not  accrue  until 
the  16th.  It  seems  to  me,  therefore,  that  this  yms  a  variance,  which,  keep- 
ing in  mind  the  nature  of  the  action,  falls  iairly  within  the  provisions  of  the 
statute.  In  many  instances,  undoubtedly,  it  may  be  material  to  the  merits 
whether  the  right  of  entiy  accrued  on  one  day  or.  the  other ;  and  in  such  a 
case,  the  judge  would,  in  all  probability,  refuse  to  amend  the  variance. 
The  question,  however,  whether  this  amendment  was  material  to  the  merits 
of  the  case,  does  not,  strictly  speaking,  arise  before  us,  but  it  seems  to  me 
that  the  learned  judge  exercised  a  very  proper  discretion. 

Ebskike,  J.  I  a&o  am  of  opinion  that  the  learned  judge  had  power  to 
tuake  this  amendment.  If  we  were  to  allow  ourselves  to  be  fettered  by  the 
technical  form  of  an  ejectment,  we  might  probably  come  to  the  conclusion, 
lor  the  reason  assigned  on  the  part  of  the  defendant,  that  the  present  amend- 
ment is  not  within  the  statute.  Doe  dem.  Marriott  v.  Edwards  was  a  much 
•2351  stronger  case  than  this ;  fi>r  there  an  amendment  was  ^made  in  the 
-'  parish  wherein  the  premises  were  situate,  although  the  name  of  the 
parish  is  always  specified  in  the  consent  rule.(i) 

We  must  look,  not  at  the  technical  form  of  the  action,  but  at  the  sub- 
sbmce  of  the  question  which  the  parties  are  prepared  to  try.  Here,  the 
substance  of  the  inquiry  was,  when  the  plaintiiT's  right  of  entry  attached. 
If  that  be  so,  then  a  statement  in  the  declaration  bemg,  that  the  right  of 
eotry  accrued  on  the  15th,  and  the  evidence  being,  that  it  did  not  accrue 
until  the  16th,  there  was  a  variance  between  the  proof  and  the  formal  state- 
ment on  the  record,  not  material  to  the  merits,  ana  which  falls  clearly  within 
the  provisions  of  the  statute. 

Maule,  J.  The  substance  and  legal  meaning  of  the  declaration,  taken 
in  connection  with  the  other  proceedmgs,  is,  that  on  the  15th  of  January 
the  lessor  of  the  plaintiff  bad  a  right  of  entry  upon  the  premises  in  question. 
The  evidence  given  was,  that  the  right  did  not  accrue  until  the  16th.     This 

(a)  The  declaration  in  f^e  action  against  the  casnal  ejector  was  not  amended.  8ap- 
posing,  therefore,  the  declaraiicrt  in  the  snhstitnted  action  afcainst  Edwards  to  be  read  as 
liaTiDg  contained,  from  its  first  coming  into  existence, — t.  f.  from  the  delivery  of  the  issue 
in  the  sabstituted  action, — a  demise  on  the  16th,  would  an  attachment  have  lain  for  not 
eoofessing  a  lease  on  the  16th,  against  a  party  who  might,  with  apparetU  justice,  at  least, 
nj^ftonkae  in  /wdera  venif  If  not,  conla  an  award  of  execution  be  obtained  upon  .the 
judgment  signed  against  the  casual  ejector ! 

(6)  The  margin  of  the  consent  rale,  instead  of  dneribing  the  tenements,  in  the  posses 
noa  of  the  tenant,  almost  invariably  follows  the  language  of  the  declaraUon  against  tbr 
easoal  ejector,  in  which  declaration  a  parish  is  usually  stated. 

TOL.  XLU.  17 
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is  a  variance  between  a  matter  stated  on  the  record,  and  the  proof,  which 
appears  to  me  to  fall  within  the  express  words  of  the  statute.  It  has  beeii 
urged  that  the  consent  rule  applies  only  to  the  declaration  served,  and  to  the 
demise  therein  set  forth ;  but  that  is  not  the  true  construction  of  the  consent 
rule.  By  the  terms  of  the  rule,  the  defendant  undertakes  to  accept,  not  anj 
particular  declaration,  but  a  declaradon,  and  to  plead  the  general  issue 
thereto,  and,  at  the  trial,  to  confess  lease,  entry,  and  ouster,  which  are  mere 
matters  of  form,  adopted  to  enable  the  parties  more  conveniently  to  try  the 
question  between  thmn..  The  consent  is,  to  confess  any  lease,  &c.,  that  will 
establish  the  title  of  the  lessor  of  the  *plaintiff;(a)  and  the  rule  rtoog 
must  be  considered  with  reference  to  the  general  state  of  the  law,  ^ 
which  allows  amendments  to  be  made  at  nisi  prius,  and  of  which  the  de- 
fendant must  be  assumed  to  have  been  cognisant  when  he  enterea  into  the 
rule.  The  consent  rule  is,  therefore,  equally  applicable  to  the  declaradon 
afler  the  latter  is  amended,  as  it  was  in  its  original  form. 

Rule  discharged. 

(a)  Qiuaref  whether  a  tenant,  having  entered  into  a  consent  rale,  would  be  boand  to 
accept  an  issue  under  which  the  plaintiff  might  prove  a  right  of  entry  in  his  lessor, 
varying,  by  a  year  or  a  day,  from  that  which  he  had  set  np  in  his  declaratioui  against 
the  casual  ejector. 


In  re  AUCE  SHAW. 

The  acknowledgment  of  a  deed  by  a  married  woman,  under  the  3  &  4  W.  4,  c.  7i,  where 
the  affidavit  verifying  such  actrnowledgment,  varied,  in  its  title  and  commeocement, 
from  the  form  prescribed  by  the  rule  of  H.  T.  4  W.  4,  was  allowed  to  pass ;  the  affi- 
davit being  one  npon  which  perjnry  coald  be  assigned. 

Talfourdy  Seijt.,  moved  that  the  certificate  of  acknowledgment  of  a  deed 
by  a  married  woman,  since  deceased,  might  be  received  and  filed,  pursuant 
to  the  provisions  of  the  3  &  4  W.  4,  c.  74. 

The  proceedings  were  regular,  except  in  the  title  and  commencement  of 
the  affidavit  verifying  the  acknowledgment,  which,  instead  of  being  in  the 
form  prescribed  by  the  rules  of  H.  T.  4  W.  4,  (6)  was  as  follows : — 

"  Commonwealth  of  Pennsylvania,  City  of  Philadelphia,  to  wit. — Be  it 
remembered  that  on  the  lOtn  day  of  December,  1840,  before  me,  John 
Binns,  Esq.,  an  alderman  of  and  for  the  city  of  Philadelphia,  in  the  com* 
mon wealth  of  Pennsylvania,  personally  came  John  Slack,  one  of  the  com- 
missioners mentioned  in  the  certificate  hereunto  annexed,  who,  being  first 
duly  sworn  according  to  law,  did  depose  and  say^  that  he  knows  Alice 
Shaw,"  &c. 

*In  the  subsequent  parts  of  the  document  the  words  ^^  and  this  r«oj7 
deponent  saith "  were  used.    It  was  signed  by  the  deponent,  and   ^ 
was  stated  to  be 

"  Sworn  and  subscribed,  before  me,  the  day  and  year  aforesaid.  Wit- 
ness, my  hand  and  seal 

(L.  S.)  "John  Binns,  Alderman  of  the 

"City  of  Philadelphia.'' 

The  notarial  certificate  was  in  the  usual  form. 

Talfourd,  Sent.,  stated  that  the  officer  of  the  court  had  raised  an  objec* 
tion  that  the  affidavit  did  not  complv  with  the  provisions  of  the  rule  of  court, 
by  which  it  is  ordered,  (c)  "  That  the  affidavit  shall  be  in  the  form  hereunto 

(6)  See  10  Bingb.  462,  (S6  E.  C.  L.  R.)         (c)  See  10  Bingh.  460,  (95  R.  G  I   K) 
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innezed,  sobject  to  such  yariations  as  the  circumstances  of  the  case  shall 
render  necessary ;  or  such  aflBdavit  may  be  made,  where  it  is  found  conve- 
nient by  one  of  the  said  conunissioners,  with  such  variations  in  the  form 
thereof,  as  shall  be  necessaiy  in  that  behalf.^  [Tindal,  C.  J.  This  is 
certainly  a  yeiy  unnecessary  departure  from  the  form  prescribed.]  It  is 
sabmitted  that  is  an  immaterial  variation ;  and  that  the  document  is  as  much 
an  aflBdavit,  as  it  would  have  been  if  it  had  been  drawn  up  in  the  exact 
words  of  the  form  giveni 

TiNDAL,  C.  J.  It  appeared  doubtful,  at  first  sight,  whether  this  was  an 
affidavit  on  which  perjury  could  be  assigned,  as  it  begins  with  a  mere 
recital  that  Slack  came  before  the  alderman  and  made  a  deposition.  The 
document,  however,  afterwards  assumes  the  ordinary  form  of  an  affidavit, 
and  is  signed  by  the  deponent,  and  is  accompanied  by  the  usual  notarial 
certificate  that  the  deponent  had  been  sworn.  I  think,  therefore,  that  it 
may  pass. 

Order  made,  (a) 
(a)  And  see  Hayes  on  ConTe]rancing,  5th  edit  vol.  ii.  p.  846. 
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The  time  of  entering  of  the  jadgment,  from  which  period  interest  is  given  on  the  judg- 
ment debt  b J  1  dt  8  Vict,  c  1 10,  s.  17,  is  the  day  on  which  judgment  is  signed  in  the 
mister's  book,  and  not  the  day  on  which  the  roll  is  carried  in  and  the  judgment  en- 
tered of  record. 

So  althongh  the  entry  in  the  master's  book  has  been  amended  upon  a  revision  of  the 
taxation  of  costs,  the  original  date  of  the  enuy  in  the  master's  book  remaining  un- 
altered. 

Ov  the  8th  of  Januaiy,  1841,  on  which  day  final  judgment  had  been 
signed  for  630/.  155.  6d.  as  the  amount  of  debt  and  costs,  a  summons  was 
taken  oat  to  review  the  taxation  of  costs.  The  learned  judge  before  whom 
the  summons  was  returned,  referred  the  parties  to  the  court ;  and,  in  the 
result  a  further  sum  of  121,  10s,  was  allowed  for  costs.  On  the  20th  of 
May,  the  12/.  10s,  was  added  by  the  master  to  the  amount ;  but  no  altera- 
tion was  made  in  the  date  of  the  allocatur,  and  the  judgment  in  the  master's 
book  then  stood  as  a  judgment  for  643/.  5;.  6d.  of  the  oth  of  January.  On 
the  same  20th  of  May,  the  total  amount  of  the  debt  and  of  the  costs  so  in- 
creas«»d,  was  paid  and  received,  without  prejudice,  the  plaintiff  claiming 
ioterest  on  the  643/.  5;.  6d,  from  the  8th  of  January. 

Gmlbum,  Serjt.,  now  moved  for  a  rule,  calling  upon  the  plaintiff  to  show 
caase,  why  satisfaction  should  not  be  entered  on  the  record,  the  sum 
recovered  by  the  judgment  having  been  paid. 

BompaSj  Serjt.,  showed  cause  in  the  first  instance.  (<i)  Ey  the  act  for  the 
abolition  of  imprisonment  for  debt,  1  &  2  Vict  c.  110,  it  is  enacted,  sect. 
17,  <^  That  every  judgment  debt  shall  carry  interest,  at  the  rate  of  4/.  per 
centum  per  annum,  from  the  time  of  entering  up  the  judgment,— or  from  the 
time  of  the  commencement  of  this  act  in  cases  of  judgments  then  entered  up, 
*2391  ^"^  "^^  canying  interest, — until  the  same  shall  be  satisfied,  *and  such 
^  interest  may  be  levied  under  a  writ  of  execution  on  such  judgment." 

Here,  the  plaintiff  is  entitled  to  interest  from  the  8tb  of  January.  From 
the  moment  at  which  the  amendment  was  made,  the  allocatur  must  be 
looked  upon  as  if  originally  entered  in  the  amended  form.  This  Is  also  the 
nilt  with  respect  to  amendments  in  pleadings,  as  well  as  in  all  other  cases. 

(a)  Vide  post,  S4S  (6). 
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Gauttmrny  Serjt,  in  support  of  the  ruk.  Ibe  statute  gives  interest  Spoil 
the  time  o(  entering  up  the  judgment  on  the  judgment-roll,  not  from  the  da) 
on  which  it  is  signed  in  the  master's  book.  But  for  a  delay  not  occasioDeu 
by  any  fault  of  ue  defendants,  the  debt  would  have  been  paid  as  soon  as 
the  judgment  was  signed.  It  would,  therefore,  be  unreasonable  that  the 
defendants  should  be  required  to  pay  interest  upon  a  sum  lying  at  tbeir 
bankers,  from  which  as  the^  were  liable  to  be  called  upon  by  the  plaintiff 
for  payment,  they  could  denve  no  benefit. 

TiKVAL,  C.  J.  'Fhis  application  must  be  ^yemed  by  the  true  construe- 
tion  of  the  term  '^  entering  up  judment,''  which  occurs  in  the  statute,  with- 
out rejference  to  any  hardship,  real  or  supposed,  in  this  particular  case.  The 
time  of  -entering  up  the  judgment  appears  to  me  to  be  day  on  which  judg- 
ment is  signed,  and  an  incipitur  entered,  in  the  book  kept  by  the  officer  of 
the  court  for  that  purpose.  The  party  who  signs  the  judgment  has  two 
terms  for  carrying  in  the  roll,  and  then  entering  the  judgment  of  record.  But, 
when  so  entered,  the  judgment  is  entered  as  of  the  day  on  which  it  was 
signed.  By  the  fourteenth  section  of  the  statute  of  frauds,  29  Car.  2,  c.  3, 
the  officer  who  signs  the  judgment  is  ^required  to  '*  set  down  the  day  t^oao 
of  the  month  and  year  of  his  so  doing,  upon  the  paper«book,  docket,  ^ 
or  record,  he  shall  so  sign,"  and  to  enter  such  day  ^^  upon  the  margin  of 
the  roll  of  the  record  where  such  judgment  shall  be  entered  ;"  and  by  the 
following  section  it  is  enacted,  "  that  such  judgments,  as  against  purcbaseis 
bond  fide  for  yaluable  consideration,  of  lands,  tenements,  or  hereditaments, 
to  be  charged  thereby,  shall,  in  consideration  of  the  law,  be  judgments  onl; 
from  such  time  as  they  shall  be  so  signed,  and  shall  not  relate  to  the  first 
day  of  the  term  whereof  they  are  entered,  or  the  day  of  the  return  of  the 
original  or  filing  the  bail,  (a)  any  law,  usage,  or  course  of  any  court,  to  the 
contrary  notwithstanding."  (&) 

The  day  of  agning  me  judgment,  therefore,  is  the  time  from  which  the 
lands,  tenements,  and  hereditaments  are  bound ;  and  though  the  tenns  used 
in  the  late  statute  are  not  ^*  signing,"  but  ^^  entering  up,"  Uie  language  used 
by  the  legislature  must  be  construed  with  reference  to  the  known  existing 
practice.  Nor  do  I  see  any  hardship  in  this  particular  case.  The  defend- 
ants might  have  relieyed  themselyes  from  the  liability  to  pay  interest,  by 
making  a  tender,  (c)  which  would  haye  affi^rded  an  answer  to  any  action 
brought  for  the  interest,  (d) 

'^CoLTMAN,  J.    It  appears  to  me  that  the  words  '^  entering  up  the  rtoji 
judgment"  in  the  late  statute,  mean  ^^  signing  of  the  judgment  in  ^ 
tlie  master's  book."    That  entry,  when  amended,  stands  as  if  it  had 

(a)  A  misprint  in  the  statate  book,  no  doobt,  for  **  bill." 

(6)  It  appears,  however,  that  before  this  statote,  the  lands  were  bound,  not  from  the 
return  of  the  origrinal  or  the  filing  of  the  bill,  but  from  the  first  daj  of  the  term  in,  or,  as 
of,  which  the  judgment  was  given ;  1  Roll.  Abr.  S93,  pi.  IS,  10  Yin.  Abr.  663 ;  or  from  the 
day  on  whleh  the  verdict  was  given.    lb.  pi.  4,  and  Registr.  Brev.  Orig.  35  b. 

(r)  The  plaintiff  had  judgment  for  6432. 6«.  6</.  as  of  the  8th  of  January,  1841,  and  that 
is  the  sum  which  carried  interest.  But  until  the  80th  of  May,  1841,  the  defendants  were 
ignorant  of  the  amount  for  which  judgment  would  be  entered  as  of  the  8th  of  Janaary. 
If  they  had  tendered  680f.  16f.  6^.  they  would  still  have  been  liable  to  an  execution,  noi 
having  tendered  the  IS/.  lOt.  Tliey  eould  not  ibiovv  that  the  master  would  not  make  a 
deduction  from  the  6302. 16f.  6(/. 

{d)  The  words  of  the  statute  are,  (antd,  238.)  **  and  such  interest  may  be  levied  under 
a  writ  of  execution.**  Q:iiittrt^  whether,  for  this  statutory  right,  the  plaintiff  is  not  confined 
to  his  statutory  remedy ;  9««rf,  also,  whether  a  tender  would  aothorixe  the  court  to  inter- 
fere for  the  purpose  of  depriving  him  of  such  atatnloiy  right. 
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ofiginaDv  been  made  in  its  amended  fonn.  *The  amendment  is  to  be 
remded  as  the  mere  coneotion  cf  a  mistake. 

EBflKorEi  J.  We  mutt  refer  to  the  state  of  the  law  and  the  practice  of 
the  coortSy  as  known  to  exist  at  the  time  of  the  passing  of  the  1  &  2  Vict, 
c.  110,  to  ascertain  what  is  meant  by  ^*  entering  up  the  judgment."  Look- 
ing at  the  statute,  in  connectk>n  with  the  former  law  and  practice,  the  time 
ran  which*the  interest  is  to  run,  appears  to  be,  the  time  of  signing  judg- 
ment by  entmng  an  incipitur  in  tl^  master's  book,  and  not^the  time  of  the 
fimnal  entiy  on  the  judgment  roll. 

Madi£,  J.  The  whole  of  the  judgment  pronounced,  or  supposed  to  be 
pnmoune^,  by  the  court,  is  considered  as  entered  in  the  master's  book. 
The  entry  ia  the  book  contains  the  materials  for  a  more  formal  record,  when- 
erer  such  formal  record  may  be  required.  The  same  course  prevails  with 
reference  to  criminal  proceedings  at  the  quarter  sessions.  The  judcment, 
when  wanted  for  any  particular  purpose,  ia  drawn  up  from  notes  taken  at 
the  time  by  the  clerk  of  the  peace.  Here,  the  legi^ture,  when  speaking 
of  entering  up  the  judoment,  cannot  have  meant  the  entering  of  judgment 
upon  the  judgment-roll.  The  enactment  must  be  understood  with  reference 
to  the  then  existing  practice. 

The  legiriature  appears  to  have  considered  Ae  plaintiflf  as  entitled  to 
•242]  ii^terest  at  4  per  cent  upon  the  ^judgment  debt.  That  is  independ- 
^  ent  of  the  time  at  which  the  right  to  the  costs  attaches,  (a) 

Then  it  is  said  that  it  will  be  unjust  to  visit  the  defendants  with  a  demand 
of  interest,  the  delay  having  arisen  firom  the  act  of  the  plaintiflf,  or  from  the 
defiudt  of  the  court  through  its  taxing  officer.  But  if  the  money  was  lying 
nneaipbyed  at  the  defencHyits'  bankers,  of  which  we  know  nothing,  it  was 
their  own  &ult  Rule  discharged,  {h) 

(«)  The  statate  gives  interest  npon  the  whole  sum  recovired,  both  debt  and  costs. 
(A)  It  bad  been  agreed  that  the  costs  should  be  paid  by  the  ansttccessful  party. 


HALL  V.  BALL. 

b  troTer  for  an  expired  lease,  by  lessor,  the  lease  (or  counterpart  executed  by  the  lessor) 
not  being  produced  by  the  defendant,  upon  notice,  it  was  held,  that  the  lessor  might 
prt  parol  evidence  of  the  contents  without  producing  the  counterpart  (r)  executed  by 
the  lessee. 

Bdd^  that  aAer  the  expiration  of  a  lease,  (containing  covenants  by  the  lessor,}  the  lessor 
is  not  entitled  to  the  possession  of  the  indenture  as  against  the  lessee. 

TftOTER,  for  an  mdenture  of  lease,  bearing  date  the  27th  of  February, 
1824,  made  between  the  plaintifl*  and  one  T.  Spratley,  purporting  to  be  a 
demise  of  premises  in  Middk>sex,  for  a  term  therein  mentioned,  subject  to  a 
I>roTiso,  therein  contained,  for  the  determining  of  the  term  and  for  the 
rereiting  of  the  premises  to  the  plaintiff,  and  which  was  alleged  to  have 
reverted  to  the  plaintiff  by  reason  of  the  determination  thereof  according  to 
tbe  aud  proviso. 

Plea:  that  the  plaintiff  was  not  possessed. 

At  the  trial,  before  Coltbiam,  J.,  at  the  sittings  at  Westminster  in  last 
•2431  ^^^  term,  it  appeared  diat,  upon  the  ^granting  of  the  lease,  a 
1  counterpart  was  executed  b^  Spratley,  who  afterwards  deposited  the 
k»e  with  the  defendant  as  a  security  for  a  debt. 

Re^t  being  in  arrear,  and  the  premises  out  of  repair,  a  declaration  in 

(0  The  part  ezeciited  by  the  lessee  would  appear  to  be  the  ptimarjf  part  as  to  his  core- 
ttais,  and  as  to  his  assent  to  the  proviso  for  re-eatry»  Ptorcf  v.  ManiMp  8  B.  dt  Ad.  896.  . 
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ejectment  was  served  upon'Spratley,  and  judgment  was  signed  against  the 
casual  ejector.    Spratle^  did  not  appear  or  make  himself  a  defendant. 

To  show  the  reserration  of  a  right  of  re-entry  to  the  plaintiff^  the  defendant 
was  called  upon  to  produce  the  lease,  pursuant  to  notice  to  that  effect. 
Upon  its  non-production,  the  attorney  who  had  prepared  the  lease,  was 
csuled  to  prove  the  contents.  It  was  objected,  by  AkherUyj  Serjt.,  for  the 
defendant,  that  the  counterpart  ought  to  be  produced.  To  iifhich  it  was 
answered  by  BompaSy  Serjt.,  for  the  plaintiff,  that  the  counterpart  was  only 
secondary  evidence,  (a)  and  that  there  being  no  degrees  m  secondary 
evidence,  the  recollection  of  the  attorney  was  not  less  admissible  than  the 
counterpart ;  and  that  the  defendant  could  not  be  injured  by  any  mistake 
made  by  the  witness,  which,  as  he  held  the  lease,  he  could  instantly  correct 
The  objection  being  overruled,  the  attorney  stated,  that  he  had  no  recollec- 
tion  as  to  the  contents  of  this  particular  lease,  but  that,  from  his  course  of 
practice,  he  entertained  no  doubt  the  lease  contained  a  clause  of  re-entry  for 
non-payment  of  rent  and  non-reparation  of  the  premises.  No  evidence  was 
ffiven  of  an  actual  entry  by  the  plaintiff,  or  of  the  execution  of  any  writ  of 
liabere/acias  possesikmem,  (&) 

(a)  As  a  deposit  of  the  lease,  without  an  assignment  or  other  conTeyance,  ereate^  no 
privity  of  titate  between  the  lessee  and  the  defendant,  the  latter  would  appear  to  be  t 
mere  stranger  to  the  deed,  unless  the  lessee  is  to  be  considered  as  having  an  absolote 
power  of  disposal  over  the  instrument  independently  of  any  lien  in  respect  of  coTenaDts 
broken  by  the  lessor. 

(6)  The  lease  must  be  taken  to  have  contained,  not  a  proviso  for  making  the  demise 
void  in  the  event  of  the  rent  being  unpaid  or  the  premisies  unrepaired,  but  an  option 
merely  to  the  lessor  to  enter,  and  thereby  determine  the  term,  as  upon  the  breach  of  a 
condition  subsequent.  Until  the  actual  entry  of  the  lessor  after  condition  -broken,  the 
term  would  remain  undetermined,  and  the  question  as  to  the  right  to  the  possession  of. 
the  indenture,  afker  a  determination  of  the  term  resulting  from  a  forfeiture  or  otherwise, 
could  hardly  be  said  to  arise.  The  service  of  the  declaration  in  ejectment  upon  Spratley, 
and  the  signing  of  judgment  against  the  casual  ejector,  were  merely  steps  lotpardt  the 
effecting  of  an  actual  entry  under  the  sanction  of  a  writ  of  habere  faeia$  poneMiionem ;  bat 
an  entry,  for  the  purpose  of  determining  the  term,  in  all  cases  where  there  is  no  reason 
to  apprehend  a  breach  of  the  peace,  might  be  made  by  the  lessor,  >»n;prto  mUu^  withoot 
the  observance  of  any  formality  whatever. 

Where  ejectment  is  brought  to  enforce  a  forfeiture,  it  is  true  that  the  demise  and  the 
entry  of  the  lessee  are  commonly  laid  on  a  day  when  no  entry  has  in  fact  been  made  by 
the  lessor,  and  when,  therefore,  the  lease,  though  it  may  be  determinable,  is  not  deter* 
mined.  But,  in  order  to  put  an  end  to  a  defeasible  estate  by  the  exercise  of  a  right  of 
entry,  it  is  not  necessary  that  the  party  should  himself  enter ;  he  may  make  a  demise  to 
another,  and  upon  the  entry  of  the  lessee,  the  estate  will  be  defeated,  not,  indeed,  from 
the  time  of  the  demise,  but  from  the  time  of  the  entry  of  such  lessee.  At  the  triki  of  the 
action  of  ejectment,  the  defendant,  in  pursuance  of  the  engagement  contained  in  the 
consent  rule,  admits  that  the  claimant  demised  of  John  Doe,  and  that  Doe,  under  that 
demise,  entered.  If,  therefore,  the  claimant  proves  a  right  to  make  such  a  demise,  and  to 
authoriie  such  an  entry,  he  shows  a  title  in  I>oe  to  recover  a  verdict.  Under  this  verdict 
Doe  has  a  tiUe  of  possession^— and,consequenUy,a  right  to  recover  the  mesne  profits,^ 
at  agamat  the  defendant,  from  the  time  of  his  alleged  entry,  although  tn  rei  verUaie^  the 
estate  of  the  defendant  continues  to  subsist  down  to  the  time  when  an  actual  entry  is 
made  under  Xhe  habere  fadae  poateeaiionem  or  otheiwise.  This  distinction  is  not  unim- 
portant, as  it  follows  that  where,  after  a  recovery  in  ejectment,  an  action  is  brooght  for 
mesne  profits  against  a  person  not  estopped  by  the  verdict,  the  plaintiff*  is  not  entitled  to 
go  back  further  than  the  day  of  the  actual  entry.    Nor  can  an  action  for  use  and  occu- 

{lation  be  maintained  for  the  period  intervening  between  the  day  of  the  demise  and  entry 
aid  in  the  declaration,  and  the  day  of  the  actual  entry  upon  the  execution  of  the  habere 
fatuu;  because,  as  the  original  demise  still  sul>sislea,  no  new  contract  can  be  implied. 
On  the  other  hand,  when  an  ejectment  is  brought,  not  against  the  original  lessee,  but 
against  an  assignee  or  a  stranger,  the  vei-dict  and  judgment  in  ejectment  will  l>e  no  bar 
to  an  action  against  the  lessee  for  rent  accruing  at  any  time  before  the  execution  of  the 
habere  faciae,  A  stranger  not  being  bound  by  the  i  ttoppel  arising  out  of  the  verdict,  is 
not  capable  of  taking  advantage  of  such  estoppel. 


SU] 
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*2441  *^^  ^"^^  contended^  on  the  part  of  the  defendant,  that  the  evidence 
J  of  the  existence  of  a  power  of  re-entry  was  too  loose  and  indis- 
*2451  ^^^' — ^^^^  ^  ^^^^  power  existed,  *the  judgment  obtained  against 
•I  the  casual  ejector  was  not  evidence  of  a  forfeiture, — and  that  sup- 
posmg  a  power  of  re-entry  to  have  been  contained  in  the  lease,  and  a  right 
of  re-entry  to  have  accrued  to  the  plaintiff,  the  defendant  was  entitled  to  a 
verdict  upon  the  traverse  taken  by  his  plea,  no  property  in,  or  right  to  the 
possession  of,  the  lease  having  vested  in  the  plaintiff  It  was  answered,  on 
the  part  of  the  plaintiff,  that  the  term  had  been  determined  by  the  for- 
feiture, and  that  the  expired  lease  had  thereupon  become  one  of  the  muni- 
ments of  the  lessor's  title. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the  plaintiff,  giving 
leave  to  the  defendant  to  move  to  enter  a  nonsuit,  should  the  court  he  of 
opbion  that  the  right  of  possession  was  not  vested  in  the  plaintiff. 

Alchtrley^  Serjt.,  in  Hilary  term  last,  moved  either  to  enter  a  nonsuit  on 
the  point  reserved,  or,  failing  that,  for  a  new  trial,  on  the  ground  that  the 
eridence  of  the  contents  of  the  lease  had  been  improperly  received. 

It  has  no  where  been  held  that  the  lessor  is,  immediately  after  the  deter- 
mination of  the  lease,  entided  to  demand  possession  of  the  indenture  of 
demise.  The  case  in  the  Year-Book  of  38  H.  6,  fo.  24,ra)  which  has 
*2461  *^^^^  supposed  to  establish  that  point,(&)  only  shows  tnat  the  heir  is 
-I  entitled  as  against  the  executor.(c)  In  The  King  v.  J^Torth  Bedbum^ 
Caldecott's  Cases,  452,  it  was  said  by  Bulleb,  J.,  obiUr^  that  after  the  ex- 
piration of  the  term,  the  pauper  (the  lessee)  was,  in  strictness,  entitled  to 
the  possession  of  the  agreement  under  which  he  had  held.  Here,  an  eject- 
ment was  brought  by  the  plaintiff  against  Spradey,  who  did  not  appear  to 
defend ;  and  although  iud^ent  was  signed  against  the  casual  ejector,  that 
is  immaterial,  as  no  writ  of  habere  facias  possessionem  issued.  Parol  evi- 
dence of  the  contents  of  the  lease  ought  not  to  have  been  admitted,  the 
plaintiff  being  in  possession  of  a  counterpart ;  Villiers  v.  VillierSj  2  Atkyns, 
71 ;  Thrustan  v.  Delahay,  Bull.  N.  P.  254 ;  PrUchard  v.  Symonds,  Bull. 
N.  P.  254 ;  The  ISng  v.  CastleUm,  6  T.  R.  236 ;  Doxon  v.  IMgh,  1  Esp. 
N.  P.  C.  409 ;  Labman  v.  Pooley,  1  Stark.  N.  P.  C.  167,  (2  E.  C.  L.  R.) 
Stark.  Evid.  part  ii.  350,  344,  (first  ed.)  [Erskine,  J.,  referred  to  the 
case  of  Brown  y.Woodmany  6  Carr.  &  P.  206,  (25  E.  C.  L.  R.)](rf)  A  rule 
nisi  being  granted, 

Bompasy  Serjt.,  now  showed  cause.  The  existence  of  a  counterpart 
furnishes  no  ground  for  rejecting  parol  evidence  of  the  contents  of  the  ori- 
einal  deed.  There  are  no  degrees  of  secondary  evidence.  This  rule,  laid 
down  by  Parke,  J.,  in  Brown  v.  Woodman^  wvls  expressly  recognised  in 

(a)  P.  38  H.  S,  fo.  34,  pi.  1.  There,  in  detinue  for  foar  charters,  it  was  stated,  in  the 
declaration,  that  the  second  of  the  instmments  saej  for,  was  a  deed  of  j^if\  in  tail,  where- 
by the  plaintiff's  ancestor  gave  lands  to  such  a  one  in  tail,  and  that  the  donee  died 
without  heir  (to  the  entail.)  It  was  objected,  by  Littleton,  Serjt,  for  the  defendant,  that 
the  deed  having  belonged  to  the  donee,  would  vest,  upon  his  death,  in  his  executor, 
because  it  was  his  own  deed;  **bnt  if  the  action  had  been  brought  for  the  other  part 
sealed  by  the  donee,  peradventure,  it  ought  to  belong  to  hioi,"  (the  donor,)  "Et  non  atto* 
talwr;  for,  it  was  said,  both  parts  of  the  indenture,  alter  the  entail  determined,  belong  to 
the  donor ;  for  both  part$  an  but  one  dad  in  law,  and  the  deed  belongs  more  readily  {pluig 
buty)  to  him  than  to  any  other  stranger  who  has  nothing  to  do  therewith." 

lb)  1  Man.  6l  Ryl.  S97  (6),  (17  E.  C.  L.  R.) 

(f)  Vide  post,  S49  (6). 

{i)  Parke,  J.  **  There  are  no  degrees  in  seconuary  evidence.  If  there  had  been  a 
Afbrote  origmalr  it  might  have  been  different"  As  to  counterparts  and  duplicate  ori^ 
giaais,  see  ante^  voL  ii  518  (6). 
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Doe  dem.  Gilbert  v.  Ross^  7  M.  &  W.  102.(a)    •||Tindal,  C.  J.  r^^.- 
After  that  case  it  is  difficult  to  say  that  the  application  for  a  new  ^ 
trial  is  not  answered.(6)] 

The  more  important  point  is,  whether  the  lessor  is  not  entitled  to  the  pos- 
session of  the  indenture  of  lease  when  the  demise  is  determined  either  by 
effluxion  of  time  or  by  a  forfeiture^  In  RawRn*8  casej  4  Co.  Rep.  52  a, 
54  a^  Lord  Coke  observes,  that  ^'  it  was  adjudged  in  the  Common  Pleas, 
in  the  case  of  one  JL(m(fon,(c)  that  if  a  man  talce  a  lease  for  years  by  deed 
indented,  of  his  own  land,  it  is  no  conclu»on  but  during  the  term ;  and 
after  the  end  of  the  term,  the  lessor  may  enter  or  occupy  me  laind ;  for,  by 
the  determination  of  the  term,  the  estoppel  is  also  determmed ;  and  then  boUi 
the  parts  of  the  indenture  belong  to  the  lessor  ;  as  it  is  held,  38  H.  6,  24.'^ 

The  proper  custody  of  an  expired  lease,  is  the  muniment  chest  of  the  lessor; 
Plaxtm  V.  Dare,  10  B.  &  C.  17,  (21 E.  C.  L.  R.)  5  Mann.  &  R.  1.  [Tindal, 
C.  J.  It  is,  no  doubt,  a  proper  custody.  Maule,  J.  An  expired  mdenture 
of  apprenticeship  sometimes  remains  with  the  master,  sometimes  with  the 
apprentice.((;{)  Erskine,  J.  Suppose  a  search  to  be  made  among  the 
muniments  of  the  lessor,  and  none  amongst  the  muniments  of  the  lessee, 
would  that  be  sufficient  to  let  in  secondary  evidence  ?  That  would  be  a 
good  test.  Maule,  J.  Suppose  the  lessee  destroys  the  lease,  would  the 
mndlord  have  a  right  of  action.(6)  On  the  other  hand,  if  the  lease  were 
*to  remain  outstanding,  it  might  be  used  against  the  lessor  when  the  r«o4fi 
evidence  necessary  to  justify  the  re-entir  on  the  ^und  of  forfeiture  ^ 
was  lost.  In  Com.  Dig.  tit.  Charters,  (B.  1,)  it  is  said,  '^  that  a  man  may 
have  detinue  for  any  charters  which  make  his  title  sure ;"  for  which  is  cited 
F.  N.  B.  138,  K.(^)  [Maule,  J.  In  the  case  of  a  conveyance  by  lease 
and  release,  the  party  conveying  would,  according  to  vou,  be  entitled  to  the 
lease  for  a  year  after  the  year  was  expired.]  The  relessee  or  his  assignee 
would,  it  is  conceived,  bie  entitled  to  the  possession  of  the  lease  for  a  year. 
Thus  it  is  said  in  F.  N.  B.  138,  K.,  ^^  If  a  man  make  a  lease  for  years, 
and  afterwards  confirm  his  estate  in  fee,  the  heir  of  the  feoffee  shall  have 
the  deed  for  the  lease  for  a  year  as  well  as  the  deed  of  confirmation,  because 
that  the  deed  (of  lease)  doth  make  the  confirmation  good. "(A) 

Atchertey,  Seijt.,  in  support  of  the  rule.  The  defendant  is  entitled  to 
have  a  nonsuit  entered.  Where  the  lessor  has  regained  the  possession,  he 
or  his  heirs  ma^  maintain  trover  against  a  mere  wrongdoer,  who  withholds 
muniments  which  relate  to  the  inheritance ;  but  he  is  not  entitled  to  treat 

(a)  In  this  case  the  shorthand  writer's  notes  of  a  deed  read  in'coart  were  received  in 
evidence,  though  an  attnttd  ropy  was  in  existence ;  and  the  Court  of  Exchequer  refused 
to  grant  a  rule  nisi  for  a  new  trial  upon  this  objection. 

(6)  Vide  tamen  as  to  counterparts.  BurUigk  v.  Slibbi,  6  T.  R.  465 ;  Rot  v.  Davitj  7  East, 
363 ;  PaW  ▼.  JfMib,  S  T.  &  J.  116. 

(r)  London  r.  Jama,  1  Anderson,  1S8 ;  Jamit*$  com,  Sir  F.  Moore,  181,  S  Roll.  Abr.  871, 

>Vin. 


f: 
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[d)  The  latter  appears  to  have  the  greater  interest  in  it^  preservation. 

>)  Vide  post,  861  (a). 

(g)  This  is  given  as  the  result  of  several  cases  put  in  fo.  138,  F^.  G.,  H.,  I.,  and  K. 

(A)  If  A.,  seised  in  fee,  bargains  and  sells  his  land  for  a  year,  or  otherwise,  to  B.,  A., 
at  common  law,  would  remain  seised  in  fee,  m  potuuion  as  befofe,  though,  to  the  extent 
of  the  interest  bargained  and  spid,  A.  would  be  seised  to  the  use  of,  that  is,  in  trust  for 
B.  The  statute  of  uses  executes  B/s  interest,  giving  him  a  legal  estate  to  the  extent 
of  that  interest,  but  it  does  not  transfer  the  deed  of  bargain  and  sale  by  which  the  interest 
was  created.  Neither  B.,  nor  any  person  claiming  under  B.,  is;  therefore,  bound  to  make 
profert  of  that  deed.  When — as  it  usually  happens  within  a  few  seconds, — A.  executev 
the  deed  of  reUatt  jwr  tnlarger  Ptttate,  the  term  of  one  year  is  extinguished  in  the  revei^ 
•ion  in  fee. 
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the  detention  of  an  expired  lease  by  the  lessee,  as  a  wrongful  act  ;(a} 
*2491  ^  foff^^^y  where  the  determination  of  the  lease  is  supposed  to  *re^ 
-I  suit  from  a  forfeiture.  When  does  the  right  of  the  lessor  to  the  pos- 
sesion of  the  lease  arise  ?  The  lessor  has  stronger  evidence  of  title  by 
possession  of  the  counterpart,  which  Ls  executed  by  the  party  in  the  actual 
and  notorious  occupation  of  the  property,  than  by  the  possession  of  the 
origin^  executed  by  himself.  Surely  the  lessor  is  not  entitled  to  say  to  the 
lessee,  *^  You  have  committed  a  forfeiture  by  breach  of  covenant,  and  now 
I  claim  the  indenture  of  lease."  May  not  there  be  a  title  in  the  lessee  to  a 
cross  remedy  by  action,  for  breach  of  covenant,  against  the  lessor  ?  and  is 
he  to  be  deprived  of  the  possession  of  the  only  document  by  which  he  can 
assert  that  Utle  ?  The  court,  on  a  former  occasion,  asked  what  is  the  prac- 
tice of  courts  of  equihr.  It  has  been  stated  bv  a  person  of  high  authority 
in  such  matters,  that  the  Court  of  Chancery  will  not  compel  the  delivering 
up  of  an  executed  lease,  unless  all  accounts  are  cleared,  and  nothing 
remains  to  be  done,  and  the  lessee  can  show  no  good  reason  for  withholding 
it  If  the  lessor  had  any  occasion  tb  enforce  any  of  the  provisions  of  the 
lease  against  the  lessee,  he  could  not  avail  himself  of  the  original  lease 
without  notice  to  produce  the  counterpart.  In  the  case  cited  from  the 
Year-Book  in  RawUns^s  case,  the  question  as  to  the  right  to  the  possession 
of  the  deed  was  between  the  heir  and  the  executor ;  (6)  and,  as  between 
them,  the  heir  was  held  to  have  the  better  titie. 

Enough  was  not  proved  to  make  out  a  forfeiture.  It  was  necessary  to 
Aow  a  power  of  re-entrv  for  breach  of  covenant.  Stark.  Evid.,  part  ii.  353, 
•ACAi  1st  edit  The  King  *v.  Cagtkton.  There  is  no  case  in  which  the 
*  counterpart  has  been  conadered  secondary  evidence.  [Tindal,  C.  J. 
ft  is  laid  down  as  broadly  as  possible  in  Doe  dem.  GUbert  v.  Ross^  7  M.  & 
W.  103.]  The  original  counterparts  are  mentioned  in  that  case ;  the  judg- 
ment of  the  court  applies  only  to  the  general  question,  as  to  the  existence 
of  any  degree  in  secondary  evidence,  llie  counterpart  is,  by  the  agree-^ 
ment  of  me  parties,  qutui  primary  evidence.  In  Brawn  v.  WoQdma% 
Pabxe,  J.,  said,  ^'  If  there  had  been  a  duplicate  original  it  might  have  been 
different."  [TisnAL,  C.  J.  In  that  case  both  deeds  would  have  been 
originals.]  In  VUUers  v.  VUlierSy  2  Atk.  72,  it  was  said  by  Lord  Hard-^ 
wicsE,  C,  ^^  If  an  original  deed  is  lost,  the  counterpart  may  be  read ;  and 
if  there  is  no  counterpart  forthcoming,  then  a  copy  may  be  admitted. 
[Erskine,  J.  Can  you  fead  a  counterpart  without  notice  to  produce  the 
original  ?  I  do  not  express  any  opinion  on  the  point ;  but  it  is  a  test]  In 
Gi2fey  V.  BisAcp  of  Exeter,  1  Mann.  &  Ryl.  298,  n.  (17  E.  C.  L.  R.,)(c) 
fte  former  owner  of  an  advowson  was  alleged  to  have  granted  the  then  next 
presentation,  which  grant  was  put  in  issue  by  one  of  the  defendant's  pleas 
mquare  impedit;  the  original  deed  of  grant  not  being  found  annexed,  as 
usual,  to  the  presentation,  it  was  held,  that  the  proper  custody  was  amongst 
the  muniments  of  the  party  now  seised  of  the  advowson ;  and  a  counter- 
part,.purporting  to  be  entered  by  the  grantee,  was  held  to  be  admissible  as 
secondary  evidence  of  the  grant,  without  proving  a  search  amongst  the 
papers  of  the  personal  representative  of  the  grantee.  In  IhxQn  v.  Hcdgh 
die  copy  of  a  deed  was  given  in  evidence  by  the  plaintiff;  but  it  was  shown 

(ff)  Vide  post,  S54  (r). 
,  (6)  The  action  was  broDght  by  the  heir  of  the  donor ;  the  defence  set  up  was,  that 
Ae  rti;:ht  of  possession  was  in  the  executor  of  the  d&nte.    The  court  held  that  the  right 
of  possession  was  In  the  representative,  not  of  the  party  who  had  taken,  bat  of  tht 
piny  who  had  granied,  the  determined  estate. 

(0  And  see  BrtwtUr  y.  Sewell,  8  B.  db  Aid.  S96,  (6  E.  G.  L.  R.) 
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not  only  that  one  part  of  the  deed  was  in  the  possession  of  the  defendant, 
but  also  that  the  other  parts  were  inaccessible  to  the  plaintiff. 

*The  secondary  evidence,  ^ven  in  this  case,  supposing  it  to  hare  r»ag. 
been  properly  admitted,  was  insuf&cient  to  establish  the  title  of  the  ^ 
lessor  of  the  plaintiff.  If  the  question  had  arisen  upon  the  trial  of  an  action 
of  ejectment  for  a  forfeiture,  it  would  not  have  been  sufficient  for  a  witness 
to  say,  that  he  inferred,  from  the  course  of  his  own  practice,  that  the  lease 
reserved  a  power  of  re-entry  for  breach  of  covenant. 

The  recovery  in  ejectment  against  the  casual  ejector,  was  not  evidence 
that  a  forfeiture  had  been  incurred. 

For  the  defendant,  therefore,  it  is  submitted,  first,  that  it  has  not  been 
shown  that  an  action  of  trover  will  lie  for  a  lease,  (a)  Secondly,  that  there 
are  covenants  outstanding  which  may  render  the  possession  of  the  lease 
absolutely  necessary  for  the  lessee.  (6)  And,  thirdly,  that  no  connection  has 
been  shown  between  the  recovery  against  the  casual  ejector  and  the  sup* 
posed  ^forfeiture.  The  wisdom  of  the  'rule  laid  down  by  Lord  rmoM 
Habdwicke,  C,  is  obvious ;  and  it  applies  most  strongly  to  the  ^ 
present  case. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  trover,  for  an  indenture  of  lease ;  to  which  the 
defendant  pleaded  that  the  plaintiff  was  not  possessed.  At  the  trial,  before 
my  brother  Coltman,  it  appeared  that  the  lease  in  question  had  been  granted 
for  a  term  not  yet  expired,  by  the  plaintiff  to  one  Spratley  who  had  executed 
a  counterpart,  and  that  the  defendant  held  the  lease  by  delivery  from  Sprat* 
ley,  the  lessee.  The  plaintiff  grounded  his  claim  to  itie  indenture  of  lease, 
upon  a  forfeiture  of  tne  lease,  by  breach  of  condition  on  the  part  of  the 
lessee ;  and  afler  notice  to  the  derendant  to  produce  the  lease,  he  gave  parol 
evidence  of  its  contents ;  and  having  obtained  a  verdict,  a  rule  nisi  was 
granted,  either  for  a  new  trial,  on  the  ground  of  the  inadmissibility  of  the 
evidence,  or  for  a  nonsuit,  on  the  ground  that  the  action  could  not  be 
maintained. 

It  will  be  unnecessanr  to  consider  the  former  part  of  the  rule,(c)  as  we  are 
of  opinion  that  the  defendant  is  entitled  to  make  the  rule  absolute  for  a 
nonsuit. 

The  instrument  for  which  this  action  is  brought,  was  executed  by  the 

(a)  The  proper  remedy  for  a  party  from  whom  deeds  relating  to  his  freehold,  are 
withheld,  is,  an  action  of  detinue  for  charters,  which,  for  such  deeds,  can  be  brought 
only  in  this  court.  Com.  Dig.  tit  Charttn^  (B.  2.)  And  see  M.  3  E.  4,  fo.  14  a. .  If  th« 
plaintiff  declares  upon  his  title,  his  possession,  though  it  be  alleged,  appears  to  be  nei- 
ther material  nor  traversable ;  property  and  right  of  possession,  without  actual  posses- 
sion, being  sufficient  to  maintain  the  action. 

QiMprc,  whether  in  the  case  of  an  absolute  and  irremediable  conversion  by  destruction 
of  the  instrument,  trover  would  not  lie.  It  is  true  that,  in  detinue,  it  is  no  answer  to  the 
adhuc  detinet,  \\i9X  the  article  bailed,  or  found,  has  been  destroyed;  but  it  seems  to  be 
unreasonable,  when  such  destruction  is  known  to  have  taken  place,  to  compel  the  plain- 
tiff to  declare,  contrary  to  the  truth,  upon,  what  may  be  called,  a  ctrntrnmng  dettntiim  hf 
utmtU 

(b)  It  was  assumed  throughout  the  discussion,  that  in  the  lease  were  covenants  to  be 
performed  on  the  part  of  the  lessor ;  and  if  the  attorney  who  prepared  the  draft  had 
been  examined  as  to  this  point,  he  would,  in  aU  probability,  have  established  it  by 
general  evidence,  such  as  he  gave  with  respect  to  the  clause  of  re-entry.  In  the  absence 
of  any  express  covenant,  an  action  would  lie  for  an  ouster  during  the  term,  upon  the 
covenant  in  taw  raised  by  the  word  dimirit. 

There  can  be  little  doubt  but  that  any  breach  of  covenant  on  the  part  of  the  lessoi 
would,  until  the  damages  arising  therefrom  had  been  satisfied  or  had  passed  in  remjudi 
eatam,  be  a  good  answer  to  a  declaration  in  detinue. 

(0  Vide  ante,  242  (c),  247(6), 
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plaintiflr  for  the  use  and  security  of  the  lessee,  and  was  delivered  to  hini 
absolutely ;  the  lessee,  at  the  same  time,  executing  and  delivering,  in  like 
manner,  a  counterpart  to  the  plaintiff.  The  primd  facie  inference  to  be 
drawn  from  this  state  of  facts,  is,  that  the  property  in  the  indenture  of  lease 
*2&31  ^^'^^S'  ^  ^^^  ^lessee,  and,  in  the  counterpart,  to  the  lessor.    Now 

-'  it  is  impossible  to  fix  upon  any  precise  pomt  at  which  the  lessee's 
property  in  the  indenture  of  lease,  or  the  riglit  of  the  lessee  to  keep  the 
indenture  of  lease,  ceases  by  law,  unless  it  be  the  time  when  the  term, 
created  by  the  lease,  comes  to  an  end,  either  by  eiBux  of  time  or  by  forfeit* 
Tire.(a)  And,  as  it  was  admitted  in  the  course  of  the  argument,  that  the 
right  of  the  lessee  to  hold  the  indenture  of  lease,  does  not  cease  immedi« 
ately  on  the  expiration  of  the  term,  as  he  still  may  have  occasion  to  use  it 
in  an  action  of  covenant  against  his  lessor,  so  also  the  same  necessity  for 
keeping  the  lease,  for  a  time  at  least,  may  equally  exist  when  the  lease  ex- 
pires by  forfeiture.  On  the  part  of  the  plaindff  no  case  was  cited  in  which 
such  an  action  as  the  present  had  ever  been  maintained ;  but  the  case  of 
Pladan  v.  Dare,  10  B.  &  C.  17,  (21  K  C.  L.  R.,)  5  Man.  &  R.  1,  was 
mentioned,  in  which  expired  leases  produced  from  the  custody  of  the  lessor, 
were  admitted  in  evidence ;  and  a  passage  in  Fitzherbert's  Natura  Brevium, 
138,  and  the  Year-book  of  38  H.  6,  24,  were  also  referred  to.  The  case 
of  Plaxtan  v.  Dare  only  shows  that  the  custody  of  the  lessor  is  a  custody 
in  which  expired  leases  may  be  properly  found  according  to  the  usual 
coarse,  not  that  a  lessor  has  a  right  to  claim  such  a  lease  from  the  lessee ; 
and  the  dictum  of  Bulleb,  J.,  in  The  King  v.  JYarih  Bedhum,  Cald.  Cas. 
452,(i)  shows,  that,  in  the  opinion  of  that  learned  judge,  the  custody  of  the 
lessee  would  be  at  least  as  proper  as  that  of  the  lessor.  The  passage  in  F. 
N.  B.  138,  appears  to  be  founded  upon  the  Year-book  of  38  H.  6,  24,  in 
which  it  was  held,  that  the  son  of  a  person  who  had  granted  an  estate-tail 
by  indenture, — ^the  tenant  in  tail  havmg  died  without  issue, — might  main- 
Mcji  tain  detinue  of  charters* again^  a  ^stranger  who  became  possessed, 

-I  by  finding,  of  that  part  of  the  indenture  which  had  been  delivered 
to  (he  grantee  in  iul.  But  this  decision  proves  no  more  than  this,  that  the 
circumstance  of  the  estate  which  w&s  granted  by  the  deed  having  expired, 
forms  no  objection  against  the  grantor^s  right  to  recover  it  in  an  action  of 
detinue  of  charters  against  a  stranger,  as  a  deed  relating  to  his  inheritance, 
and  by  no  means  shows  that  he  could  recover  it  against  a  person  claiming 
under(c)  the  grantee. 

On  the  whole,  therefore,  we  think  that  the  rule  for  a  nonsuit  ought  to  be 
made  absolute.  Rule  absolute. 

(a)  Vide  ant^,  251,  n^  86S,  n. 

(6)  And  see  Keilwey,  1 10  b,  pi.  86 ;  Litt  s.  870 ;  Co.  Litt  8S9. 

(c)  Vide  ante.  342  (c),  247  (a). 


HOWARD  V.  SMITH. 

Upon  an  Usne  on  the  tenancy  in  replevin,  the  verbal  staten.ents  of  the  plaintiflTas  to  the 
terms  of  his  tenancy  are  admissible  in  evidence,  although  the  tenancy  was  created  by 
adopting  the  terms  of  a  former  demise  in  writing. 

Replevin.  The  defendant  made  cognisance  as  bailiff  to  J.  Mickle- 
ftwaite,  under  a  demise  to  the  plaintiff  at  the  rent  of  20/.  payable  quarterly. 
Plea :  non  tenuH,  modo  et/orma  ;  on  which  issue  was  joined. 

At  the  trial  before  Bosanquet,  J.,  at  the  sittings  at  Westminsteri  in 
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Trinity  tenn,  1840,  the  preceding  tenant  proved  a  verbal  agreement  between 
the  plaintiff  and  J.  Mickiethwaite,  that  the  plaintiff  should  hold  on  the  same 
tcfhrms  as  the  witness  had  held ;  but  those  terms  were  not  mentioned  in  the 
presence  of  the  witness.  It  appeared,  on  cross-examination,  that  the  wit«> 
ness  had  held  under  a  written  agreement ;  and  it  was  objected  that  the  terms 
of  that  holding  could  not  be  proved  without  producing,  or  accounting  for 
the  non«production  of,  such  written  agreement.  It  was  then  shown  that 
the  plaintiff  had  stated,  that  he  had  paid  3/.  towards  his  quarterns  rent  due 
aft  Michaelmas ;  and  that  he  had  said  to  a  neighbour,  "  I  don't  see  why  yon 
should  pay  only  181.  a  year,  *when  I  pay  20/."  The  learned  judge  r*255 
ruled  that  the  evidence  was  sufficient  to  support  the  cognisance,  and  ^ 
he  directed  a  verdict  for  the  defendant,  givmg  the  plaintiff  leave  f  o  move  to 
enter  a  verdict  for  4i,  4^.,  the  cost  of  the  replevin  bond. 

In  Michaelmas  term  last,  Bampagy  Seijt.,  moved  to  enter  a  verdict  ac- 
cording to  the  leave  reserved,  on  the  ^und  that  the  affirmative  of  the  issue 
had  not  been  proved ;  or  for  a  new  tnal,  on  the  ground  that  parol  evidence 
of  the  terms  of  the  demise  had  been  improperly  admitted.  Though  it  has 
been  held  that  the  existence  of  a  tenancy  between  the  parties  may  be  shown 
by  parol,  the  demise  being  in  writing ;  Rex  v.  Holy  Trinity^  Hull ;  7  B.  & 
Cf.  611,  (14  E.  C.  L.  R.,}  1  Man.  &  Ryl.  444,  the  terms  of  that  demise 
cannot  be  proved  without  producing  the  written  instrument ;  Doe  v.  Harvey^ 
8  Bingh.  239,  (21  £.  C.  L.  R.,)  1  Mo.  &  Scott,  374.  (a)  A  rule  nisi  having 
been  granted, 

Channelly  Seijt.,  in  Easter  term  last,  showed  cause.  The  defendant  can 
afford  to  strike  out  the  whole  of  the  evidence  given  by  the  first  witness,  the 
statement  made  by  the  plaintiff  as  to  his  holding  at  a  rent  of  20/.,  and  as  to 
his  having  paid  a  quofier^s  rent,  bemg  sufficient  to  maintain  the  issue,  {h) 
But  the  evidence  of  the  former  tenant  was  admissible.  It  is  sufficient  if 
parties  agree  to  be  bound  by  the  terms  of  a  written  contract,  though  such 
contract  mav,  per  se^  be  void  for  want  of  signature.  Suppose  parties  direct 
the  terms  of  their  agreement  to  be  taken  down,  the  agreement  may  be  proved 
by  parol,  without  producing  the  minutes  which  have  been  so  taken  down. 
If  a  lessee  hold  over,  the  terms  of  the  implied  tenancy  which  arises,  may,  it 
is  submitted,  be  proved,  ^without  producing  the  written  demise  under  rm^e^ 
which  he  held  during  the  term,  (c)  I- 

Bompagy  Serjt,  contrii.  Where  a  tenant  holds  under  a  written  instru- 
ment, the  terms  of  the  tenancy  cannot  be  proved  by  parol, — «ven  though 
the  parol  testimony  be  tendered,  in  an  action  to  which  the  tenant  is  a  party, — 
as  the  imprestum  left  on  the  mind  of  the  witness  by  statements  made  by  the 
tenant.  [Erskine,  J.  What  objection  can  there  be  to  the  reception  of  the 
tenant's  own  statements  against  himself  M  The  danger  of  misrepresentation 
or  mistake  is  the  same  as  it  would  be  if  the  witness  stated  the  impression 
left  on  his  mind  from  having  read  a  written  document.  [Tindal,  C.  J. 
Slatlerie  v.  Pooley  in  the  Exchequer,  6  M.  &  W.  664,  is  an  authority  against 
you.]  In  a  late  case  from  the  western  circuit,  (d)  the  court  avoided  deciding 
tlic  point  now  raised.  An  implied  contract  cannot  be  set  up  where  there  is 
evidence  of  an  express  contract.  [Bosanquet,  J.  You  do  not  deny  that  the 
evidence  to  which  you  object,  would  be  admissible  for  the  purpose  of  showing 
the  existence  of  the  relation  of  landlord  and  tenant.]  That  is  an  exception 
ftom  the  general  rule ;  and  it  is  the  only  exception  which  is  allowed.     In 

(a)  And  see  Pa  ▼.  Merihyr  Tithil,  1  B.  6l  Ad.  S9,  (30  E.  C.  L.  R. ;)  iZc«  ▼.  Him/,  3  D.  A 
ild.  see,  (6  E.  C.  L.  R.,)  ante,  00. 
(fi)  See  vol.  i.  859  ((}.  (r)  QMerr.  (d)  Not  reported. 
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Srather  v.  Barr^  5  Bin^h.  136,  (15  E.  C.  L.  R.,)  which  was  an  actiqn 
brought  by  A.  for  an  injury  done  to  the  reversion,  this  court  was  equally 
diviaed  upon  the  question,  whether,  where  the  occupier  holds  under  a  writ- 
ten agreement,  evidence  that  b^  holds  as  tenant  to  A.  is  sufficient  to  show 
that  ue  reversion  is  in  A. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  case,  which,  as  well  as  that  of  BetheU  v.  £fe?icou«,(a)  involves  a 
*2OT1  4^^^^^^  ^^  ^^  admissibility  of  ^evidence  offered  to  prove  the  terms 
-I  of  a  tenancy,  has  stood  over  for  the  consideration  of  the  court.  It 
was  an  action  of  replevin,  in  which  the  defendant,  as  bailiff  of  one  Mickle- 
thwaite,  acknowledged  the  taking  as  a  distress  for  rent  due  from  the  plain- 
tiff  as  tenant  to  Middethwaite  at  20/.  per  annum,  payable  quarterly,  and  in 
which  the  plaintiff  pleaded  non  tenuU  modo  etformd. 

The  premises  in  ..question  had  been  before  held  under  a  written  agree- 
ment by  a  person  who  was  called  as  a  witness,  and  who  stated  that  the 
plaintifll,  in  a  conversation  with  him,  had  expressed  his  willingness  to  take 
the  premises  upon  the  same  terms  as  those  upon  which  be,  the  witness,  had 
held  them.  Whereupon  they  went  together  to  Micklethwaite,  who  agreed 
that  the  plaintiff  should  have  them  on  the  same  terms.  The  written  agree- 
ment was  mentioned  in  the  conversation  between  the  witness  and  the  plain- 
tiff, but  it  was  not  produced,  either  on  the  occasion  of  that  conversation  or 
at  the  time  of  the  conversation  with  Micklethwaite.  Another  witness  was 
called,  who  proved  that  the  plaintiff  had  stated  to  him  that  he  held  the 
*  premises  at  20/.  a  year:  and  it  was  further  proved  that  the  plaintiff  had 
said  that  he  had  gone  to  Micklethwaite  and  had  paid  him  3/.  towards  the 
quarter's  rent  due  on  the  29th  of  September. 

It  was  objected  that  after  what  haid  passed  with  the  former  tenant  respeqt* 
ing  this  written  agreement,  these  declarations  were  not  receivable  in  pro9f 
of  the  terms  on  which  the  premises  were  held  by  the  plaintiff,  for  the  pur- 
pose of  showing  either  the  amount  of  the  rent,  or  that  it  was  payable 
quarterly.  But  we  are  of  opinion  that  the  statements  made  by  the  plaintiff 
himself  of  the  terms  upon  which  he  was  actually  holding  the  premises,  were 
admissible  against  him,  notwithstanding  what  had  passed  respecting  the 
written  agreement  under  which  the  former  tenant  had  held ;  and  that  the 
present  case  must  be  governed  by  the  law  as  laid  down  in  Slaiterie  v. 
Pooky.  Rule  discharged. 

(a)  Antd,  119. 
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•ROBERT  BELL,  one  of  the  Public  Officers  of  the  National  Pro- 
vincial Bank  of  ENGLAND  v.  ROGER  BANKS  and  WILLIAM 
HOWDEN,  the  Younger. 

A  promissorjr  note  is  made  by  A.  and  B^  payable  to  C,  to  secare  advances  from  C.  to  A. 

After  the  note  becomes  doe,  it  is  agreed  between  C.  and  A^  without  the  privity  of  B^ 

that  A.  shall  execute  a  warrant  of  attorney  to  D.,  as  trustee  for  C,  to  secure  the  amount 

of  the  note  and  a  further  advance  made  by  C.  to  A. 
Bdl,  that  the  note  is  not  merged  in  the  warrant  of  attorney. 
Bdi,  also,  that  the  acceptance  of  the  new  security  by  C^  unaccompanied  by  any  bindipg 

engagement  on  his  part,  to  give  time  to  A.,  does  not  discbarge  B. 

Assumpsit,  by  the  endorsees,  against  the  joint  makers,  of  a  promisaqiy 
note  for  250/.,  payable  one  month  after  date  to  the  order  of,  and  endorspt! 
by,  William  Mann,  the  clerk  and  manager  of  the  bank. 

Tlie  defendant  Howden  pleaded,  that  he  made,  signed,  and  delivered  the 
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note  at  the  request  of  the  said  defendant  Banks,  and  as  a  mere  surety  for 
Banks,  and  as  a  better  security  to  the*  co-partnership  for  the  due  payment  to 
them  of  the  said  sum  of  money  in  the  declaration  specified,  and  not  for  and 
on  account  of  any  other  matter  whatsoever;  of  all  which  premises  the  said 
William  Mann  and  the  said  co-partnership,  at  the  time  of  the  making  and 
delivering  of  the  note,  and  at  the  time  of  the  endorsement  of  the  same,  bad 
full  and  due  knowledge  and  notice.    And,  further,  that  after  the  note 
became  and  was  due  and  unpaid  in  the  hands  of  the  co-partnership,  and 
before  the  commencement  of  the  suit,  to  wit,  on  the  I8th  day  of  January, 
1841,  it  was  agreed  by  and  between  the  co-partnership,  then  being  the 
holders  of  the  note,  and  the  defendant  Banks,  without  the  consent,  leave, 
or  license  of  the  defendant  Howden,  that  the  defendant  Banks  should,  at 
the  request  of  and  for  and  on  account  of  the  co-partnership,  and  for  the  par- 
pose  thereinafter  mentioned,  make,  execute,  and  deliver  to  certain  persons, 
to  wit,  J.  M.,  J.  R.,  and  W.  H.,  then  being  three  of  the  trustees,  acting  for 
and  on  behalf  of  the  co-partnership,  a  certain  instrument  ^called  a   r»o5o 
warrant  of  attorney,  to  confess  judgment,  as  thereinafter  mentioned,   ^ 
to  be  subject  to  a  defeasance  thereunder  written  as  thereinafter  also  men- 
tioned.   And  that  in  pursuance  of  such  agreement,  the  defendant  Banks 
did,  afterwards  and  before  the  commencement  of  the  suit,  and  whilst  the 
note  was  due  and  unpaid  as  aforesaid,  to  wit,  on  the  day  and  year  last  afore- 
said, at  the  request  of  the  co-partnership,  in  pursuance  of  such  agreement 
as  aforesaid,  and  without  the  consent  of  the  defendant,  Howden,  sign,  seal^ 
and,  as  his  act  and  deed,  deliver  to  the  said  J.  M.,  Jf.  R.,  and  W.  H.,  so 
being  such  trustees  as  aforesaid,  and  for  and  on  account  of  the  co-partner- 
ship, a  certain  warrant  of  attorney  to  confess  judgment,  bearing  date,  to  wit, 
on  the  said  13th  day  of  January,  1841,  directed  to  certain  persons  therein 
named,  as,  and  then  being,  attorneys  of  her  majesty's  Court  of  Queen's  Bench 
at  Westminster,  jointly  and  severally,  or  to  any  other  attorney  of  the  same 
court,  and  thereby  empowered  them,  or  any  of  them,  or  any  other  attorney 
as  aforesaid,  to  appear  for  the  defendant  Banks,  in  her  majesty's  Court  of 
Queen's  Bench  at  Westminster,  at  any  time,  and  then  and  there  receive  a 
declaration  for  the  defendant  Banks,  in  an  action  of  debt  for  750/.,  (of 
which  sum  of  750/.,  the  said  sum  of  250/.  in  the  note  mentioned,  was  part 
and  parcel,)  at  the  suit  of  the  said  J.  M.,  J.  R.,  and  W.  H.,  their  executors 
and  ad(ninistrators,  and  thereupon  to  confess  the  said  action,  or  else  to  suffer 
judgment  by  nil  dicii^  or  otherwise,  to  pass  against  the  defendant  Banks 
m  the  said  action,  and  to  be  thereupon  forthwith  entered  up  against  the 
defendant  Banks,  of  record,  in  the  said  court,  for  the  said  sum  of  750/., 
besides  costs  of  suit ;  which  warrant  of  attorney  was  and  is  subject  to  a 
defeasance  thereunder  written,  whereby  it  was  and  is  declared  that  the  said 
warrant  of  attorney  was  to  secure  the  repayment  by  the  defendant  Banks, 
of  a  certain  sum  of  375/.  with  •lawful  interest,  (of  which  last-men-   rmaan 
tioned  sum,  the  said  sum  of  250/.  in  the  note  mentioned,  was  part   *- 
and  parcel,)  to  the  said  J.  M.,  J.  R.,  and  W.  H. ;  and  it  was  thereby 
agreed  and  declared,  by  the  said  parties,  that  judgment  might  be  imme- 
diately entered  up,  and  that  execution  might  forthwith  issue  thereon  for  the 
said  sum  of  375/.  and  interest  as  aforesaid,  together  with  costs  of  judgment 
and  execution,  sheriff's  poundage,  officers'  fees^  and  all  other  incidental, 
expenses.     And  further,  that  the  defendant  Banks  did  then,  at  the  request 
of  the  co-partnership,  deliver  to  the  said  J.  M.,  J.  R.,  and  W.  H.,  as  sdcb 
trustees  as  aforesaid,  and  for  and  on  account  of  the  co-partnership,  the  said 
warrant  of  attorney  so  executed  by  the  defendant  Banks  as  aforesaid,  in  fiiO 
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ntisfaction  and  discharge  of  all  the  principal  money  and  interest,  which,  at 
the  time  of  the  execution  and  delivery  of  the  said  warrant  of  aitomey,  were 
due  upon  the  note  in  the  said  declaration  mentioned,  and  which  warrant  of 
attorney,  the  said  J.  M.,  J.  R.,  and  W.  H.,  as  such  trustees  as  aforesaid, 
then  accepted  and  received,  for  and  on  account  of  the  co-partnership,  of  and 
fiom  the  defendant  Banks,  in  such  full  satisfaction  and  discharge  as  afore- 
said ;  and  further,  that  the  said  instrument,  called  a  warrant  of  attorney  to 
confisss  judgment,  so  being  executed,  delivered,  and  accepted,  in  manner 
and  on  the  occasion  aforesaid,  the  said  J.  M.,  J.  R.,  and  W.  H.,  afterwards, 
to  wit,  on  the  20th  day  of  January,  A.  D.  1841,  caused  the  said  judgment 
to  be  Altered  up  of  record  in  the  said  Court  of  Queen's  Bench  at  West- 
minster, against  the  defendant  Banks,  as  of  Hilary  term  in  the  year  last 
aforesaid,  ror  the  said  sum  of  750/.,  as  also  for  70^.  which  were  awarded  to 
the  said  J.  M.,  J.  R.,  and  W.  H.  in  and  bv  the  said  Court  of  Queen's 
Bench,  for  their  damages  by  them  sustained,  as  well  on  occasion  of  the 
detention  of  the  said  debt  as  tor  their  costs  and  charp;es  by  them  about  their 
suit  m  that  behalf  expended — proui patet  per  recardum.  And,  further,  that 
*2611  *^^^  ^^  judgment  still  remams  in  full  force  and  effect,  not  reversed, 
^  or  in  any  way  made  void.    Verification,  and  prayer  of  judgment. 

Replication,  that  the  defendant  Banks  did  not  deliver  to  the  said  J.  M., 
J.  R.,  and  W.  H.,  for  or  on  account  of  the  co-partnership,  the  said  warrant 
of  attomev  in  that  plea  mentioned,  in  such  full  satis&ction  and  discharge  as 
in  that  plea  mentioned ;  nor  did  the  said  J.  M.,  J.  R.,  and  W.  H.  accept 
and  receive  the  said  warrant  of  attorney  for  and  on  account  of  the  co- 
partnership, of  and  from  the  defendant  Banks,  in  such  full  satisfaction  and 
discbarge,  modo  etformd  ;  concluding  to  the  country. 

The  defendant  Banks  suffered  judgment  by  default. 

At  the  trial  before  Bosanquet,  J,,  at  the  sittings  at  Guildhall  in  this 
terai,the  defendant  Howden,  upon  whom  the  issue  lay,  called  the  defendant 
Banks  as  a  witness.  The  admissibility  of  Banks  was  resisted  by  BompaSy 
Serjt.,  and  Cromptorty  for  the  plaintiff,  on  the  ground  that  he  being  sued  as 
a  joint-contractor  with  the  defendant  Howden,  was  an  incompetent  witness 
to  negative  the  contract ;  and  1  Phillipps,  Evid.  68,  5th  edit..  Ward  v. 
Haydony  2  Esp.  N.  P.  C.  552 ;  Braum  v.  J}roum,(a)  and  Green  v.  SuUofty 
2  Moo.  &  Rob.  269,  were  cited  in  support  of  the  objection.  Worrall  v. 
/ones,  7  Bm^.  395,  (20  E.  C.  L.  R.,)  5  M.  &  P.  251,  was  distinguished 
on  the  ground  that  in  that  case  there  was  no  liabilihr  over  to  contribution. 
The  learned  judge  rejected  the  witness,  observing  that  this  was  an  action 
of  contract,  and  not  of  tort ;  that  the  note  was  jomt ;  and  that  unless  the 
plaintiff  recovered  against  both,  he  could  not  recover  against  either,  and 
tngni  ^^^  ^c  j^ry  ^^^  *impannelled  to  try  the  liability  of  the  defendant 
-I  who  had  pleaded,  and  to  assess  damages  against  the  party  whom  it 
was  sought  to  examine  as  a  witness. 

Mann,  the  manager  and  clerk  of  the  National  Provincial  Bank  of  Eng- 
land, being  called  to  prove  the  character  of  the  arrangement  between  Banks 
and  the  company,  the  warrant  of  attorney  was  put  into  his  hands,  and  he 
was  asked  whether  that  was  the  security  given.  It  was  objected  that  the 
warrant  of  attorney  could  not  be  used  without  calling  the  attesting  witness. 

(a)  4  Tannt  763,  where  it  was  held  that  even  the  ftaintiff  could  not  rail  a  derendant 
«lu>  had  suffered  jadgment  by  default ;  but  this  case  appears  to  be  directly  overruled 
Vf  WmaU  y.  Jonew,  7  Bingh.  395,  (20  E.  C.  L.  R.,)  6  M.  &  P.  241.    In  Brown  v.  Foot 
1  Phill.  Ev.  6th  ed.  76,  the  very  point  appears  to  have  been  decided  by  Lord  Kenyon 
Aadiee&ll  V.  Cwnum,  9  B.  4c  G.  646,  (17  £.  C.  I^  R^)  4  N.  db  M.  666. 
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Tbe  learned  judge  said  that  it. was  a  question  of  great  nicety  whether  tbe 
warrant  of  attorney  was  or  was  not  admitted  by  the  pleadings,(a)  and  that 
he  should  receive  the  evidence,  giving  the  plaintiff  leave  to  move.  A 
verdict  having  been  returned  for  the  plaintiff. 

Goulhum^  Seijt.,  (with  whom  was  Webster y)  now  moved  for  a  rule  to 
show  cause  why  judgment  should  not  be  arrested ;  (i)  or  why  there  should 
not  be  a  new  trial  for  misdirection,  on  the  ground  that  the  judge  should 
have  directed  the  jury  to  find  that,  on  the  &cts  admitted  on  the  record,  tbe 
plaintiffs  had  no  cause  of  action. 

The  principal  point  is,  in  arrest  of  judgment.  The  defendant  Howden 
appears  by  the  record  to  be  discharfi;ed  in  two  ways.  The  lesser  security 
merged  in  the  greater ;  and  by  takmg  the  latter  security,  both  the  parties 
to  the  former  security  were  discharged.  Again,  when  the  creditor  takes  a 
new  security  from  the  principal  debtor,  he  discharges  the  surety.  It  is  clear, 
that  where  an  arrangement  is  entered  into  between  the  creditor  and  tbe 
debtor  behind  the  back  of  the  surety,  the  ^surety  is  discharged,  if  r^ogo 
there  be  the  possibility  of  his  being  injured  by  the  arrangement.  ^ 
Here,  it  appears  by  the  plea,  that  a  week  was  given  to  Banks.  [Maulc,  J. 
That  is  laid  under  a  videlicet.]  A  videlicet  does  not  make  an  allegation 
immaterial,  which,  in  the  absence  of  a  videlicet,  would  be  material. 
[Maule,  J.  If  the  allegation  were  without  a  videlicet,  the  proof  mi^ht  be 
of  nineteen  or  twenty-one  days,  although  twenty  were  mentioned  m  tbe 
pleading.]  In  Glendenning^  ex  parte^  Buck,  517,  a  deed  of  compromise 
with  the  principal  debtor  was  held  to  discharge  the  surety.  It  is  sufficient 
if  he  might  have  been  prejudiced.  The  judgment  of  Richabds,  C.  B.,  in 
Bowmaher  v.  JIfoore,  7  Pnce,  223,  S.  C.  1  Dowl.  264,  is  very  clear  and 
explicit.     BouUbee  v.  Stubbs^  18  Ves.  20.  (c) 

There  was  a  merger  of  the  original  debt.  [Maule,  J.  The  difficulty 
is,  that  it  is  between  different  parties.]  The  warrant  of  attorney,  though 
not  given  to  the  plaintiffs  themselves,  was  given  to  other  persons  in  trust 
for  them.  In  SWrfatt  v.  Rancl^e,  3  Tyrwh.  441,  1  Cro.  &  M.  487,  tbe 
payee  of  a  promissory  note,  expressed  to  be  payable  on  demand,  but  given 
m  respect  of  a  sum  payable  by  instalments,  having  sued  the  maker,  took  a 
cognovit,  stating  the  debt  to  be  the  amount  of  the  instalments  then  due ; 
and  though  no  judgment  was  entered  up,  it  was  held  that  the  payee's  right 
of  action  on  the  note  was  destroyed  by  the  cognovit ;  J{ichoU<m  v.  Bevilly 
4  A.  &  E.  675,  (31  E.  C.  L.  R.,)  6  N.  &  M.  192;  Cheetham  v.  W(nd^ 
1  Bos.  &  Pull,  630.  [Maule,  J.  Have  you  any  case  in  which  a  judg- 
ment in  favour  of  trustees  created  a  merger. of  a  right  of  action  vested 
in  cestui  que  trust?     Judgments  are  usually  so  confessed  for  the  pur- 

Eose  of  preventing  a  merger.]    Unless  the  principal  had  been  insolvent, 
e  would  not  have  entered  into  such  an  arrangement  as  that  which  took 
place  here. 

*TiNDAL,  C.  J.    This  application  is  made  upon  two  grounds ;   r^ncA 
first,  that  this  being  an  action  on  a  promissory  note,  against  prin-   ^ 
cipal  and  surety,  there  has  been  such  a  dealing  between  the  plaintiff  and 
the  principal  debtor,  as  to  deprive  the  former  of  his  remedy  against  the 

(a)  The  traverse  of  the  delivery  and  acceptance  of  the  touf  warrant  of  attorney  in 
satisfaction,  does  not  appear  to  involve  a  denial  of  the  preceding  substantive  and  dis* 
tinct  allegation  of  the  making  of  such  warrant  of  attorney. 

(6)  Where  a  verdict  is  found  for  the  plaintiff  upon  an  issue  taken  by  a  bad  replicatioa 
to  a  good  bar,  the  defendant  is  entitled,  not  merely  to  atrnt  the  judgment,  but  to  halt 
judgment  entered  for  himself,  «on  obttante  vtrtiHcto, 

(0  And  see  5  Mann.  6l  H.  292  (a),  6  Nev.  &,  M.  196  (a).  439. 
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tadj  on  the  note ;  secondly,  that  a  judgment  has  been  obtained,  and  that 
sach  judgment  operates  as  an  extinguishment  of  the  joint  debt. 

It  appears  to  me  that  there  is  no  ground  for  either  of  these  positions. 

No  doubt  a  surety  is  discharged  by  any  act  of  the  creditor  by  which  he 
is  placed  in  a  worse  situation.  Such  an  alteration  amounts,  in  fact,  to  a 
1^1  fraud.  The  surety  would  saopose  that  when  the  dajr  of  payment 
arrired,  payment  would  be  made,  or  that  he  should  be  in  a  position  entitling 
him  to  enforce  payment.  Giving  time,  means  enlarging  the  time  for  pay- 
ment of  the  ongmal  debt.  Here,  no  time  has  been  given.  Althoueh 
before  the  promissoiy  note  became  due  the  original  debtor  gave  the  addi- 
tional security  of  a  warrant  of  attorney,  there  was  no  stipulation  for  further 
time.  A  mtve  forbearance  on  the  part  of  the  creditor  to  enforce  his  remedy 
against  the  principal  debtor  is  not  a  givins  of  time  so  as  to  discharge  the 
safety.  Tu>apem^  v.  Young,  3  B.  &  C.  208,  (10  E.  C.  L.  R.,^  5  D.  &  R. 
259,  appears  to  me  to  dispose  of  the  first  ground  upon  which  this  applica- 
tion is  made.  In  that  case  it  was  expressly  stipulated  in  the  deed  executed 
by  (he  principal  debtor,  containing  a  bill  of  sate  to  the  creditor,  that  three 
days'  notice  should  be  given  before  the  bill  of  sale  should  be  enforced.  It 
was  held  that  this  deed  did  not  extinguish  or  suspend  the  remedy  against 
the  surety.  That  case  seems  to  me  to  put  an  end  to  the  question  first 
raised. 

The  second  question  is,  whether  the  joint  debt  of  Banks  and  Howden 
*2651  ^^  extinguished  by  the  new  ^security  taken  from  the  former. 
^  Drake  r.  MUchMy  3  East,  251,  appears  to  me  to  dispose  of  that 
question.  In  that  case  one  of  the  three  Joint  covenantors  gave  a  promissory 
note  and  a  bill  of  exchange  for  part  of  the  rent  secured  by  the  covenant, 
and  judgment  was  recovered  in  an  action  on  the  note  and  bill.  This  Judg- 
ment was  held  to  be  no  bar  to  an  action  on  the  covenant ;  the  note  anci  bill, 
though  pleaded  to  have  been  drawn  for  the  payment  and  in  satisfaction  of 
such  part  of  the  rent,  not  being  averred  to  have  been  accepted  by  the  plain- 
tif  in  satisfaction,  or  to  have  produced  satisfiaiction.  Ijord  Ellenborough 
sajs,  '^  I  have  always  understood  the  principle  otiransii  in  remjudkatam, 
to  relate  only  to  the  particular  cause  of  action,  in  which  the  judgment  is 
recovered ;  operating  as  a  change  of  remedy,  from  its  being  of  a  higher 
nature  than  before.  But  a  judgment  recovered,  in  any  form  of  action,  is 
still  but  a  security  for  the  originsd  cause  of  action  until  it  be  made  produc- 
tive, in  satisfaction,  to  the  party ;  and  therefore,  till  then,  it  cannot  operate 
to  change  any  other  collateral  concurrent  remedy  which  the  party  may  have. 
If,  indeed,  one  who  is  indebted  upon  simple  contract,  give  a  bond  or  have 
judgment  against  him  upon  it,  the  simple  contract  is  merged  in  the  higher 
security.  So  one  may  agree  to  accept  of  a  diflerent  security  in  satisfaction 
of  his  debt ;  but  it  is  not  stated  here  that  the  note  and  bill  were  accepted  in 
satisfaction  ;  and  in  themselves  they  cannot  operate  as  such  until  the  part} 
has  received  the  fruits  of  them.''  Here,  the  juiy  have  negativecl  the 
delivery  and  acceptance  of  the  warrant  of  attorney  in  satisfaction  of  the 
principal  and  interest  due  upon  the  note.  I  therefore  think  that  no  rule 
diould  be  granted. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  It  is  not  a  sufficient  ground 
*2661  ^^^  discharging  the  surety  that  the  *principal  has  taken  a  further 
-'  security  from  tne  principal  debtor  without  the  privity  of  the  surety, 
although  he  may  be  thereby  induced  to  forbear  from  enforcing  his  demand 
against  the  principal.  Here,  the  creditor  has  not  fettered  himself  in  any 
way.    The  warrant  of  attorney  is  no  satisfaction.    If,  indeed,  the  parties 
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were  to  proceed  to  execution  upon  the  judgment  entered  up  under  the  war* 
rant  of  attorney,  the  original  debt  would,  to  the  extent  of  the  sum  obtained 
under  an  execution,  be  discharsed.  A  merger  can  only  take  place  between 
the  same  parties.  As  my.  brother,  Maule,  has  observed,  securities  of  this 
description  are  frequently  taken  in  the  names  of  trustees  for  the  yeiy  pur- 
pose of  preventing  a  merger. 

It  is  not  necessary  to  consider  whether  the  surety  would  be  entitled  to 
any  relief  in  equity. 

Erskine,  J.  I  am  of  the  same  opinion.  All  the  cases  which  have  been 
cited  show,  that  the  rule  is,  that  the  surety  is  not  discharged  unless  he  is 
placed  in  a  worse  situation  by  the  indulgence  which  the  creditor  engages 
to  extend  to  the  principal  debtor.  In  the  case  of  giving  time,  the  surety 
may  be  prejudiced,  because  he  may  be  deprived  of  the  power  of  immedi- 
ately suing  the  principal  debtor.  W  hat  is  there  here  that,  by  any  possibility, 
can  place  the  surety  m  a  worse  situation  ?  Where  there  is  an  agreement  to 
eive  time  beyond  the  period  at  which  the  debt  would  otherwise  have  been 
demandable,  the  surety  might  be  in  a  worse  situation.  Here,  a  power  is 
reserved  of  issuing  execution  immediately.  Had  it  even  distinctly  appeared 
that  delay  had  taicen  place  in  enforcing  payment  from  the  principal  debtor, 
such  forbearance  would  not  have  affected  the  rights  of  the  parties. 

This  is  not  a  case  of  merger,  because  no  higher  security  has  been  taken 
between  the  bcom  parties;  and  the  case  o{ Drak^  v.  MUcheU  shows  that 
this  warrant  of  ^attorney,  not  being  taken  in  the  same  action,  will  rmoffi 
not  discharge  this  cause  of  action.  ^ 

Maule,  J.  I  am  of  the  same  opinion.  No  time  has  been  given  to  the 
principal  debtor.  The  plaintiff  has,  at  all  times,  been  at  liberty  to  exercise 
the  same  rights  of  action  against  the  principal  debtor  which  he  originally 
possessed.  Here,  instead  of  time  being  given,  time  has  been  taken  away, 
it  has  been  held,  even  in  equity,  that  the  surety  is  not  discharged  if  the 
time  given  is  not  greater  than  that  which  the  debtor  would  have  been  other- 
wise  entitled  to.  It  is  said  that  the  creditor  must  have  known  that  the 
principal  was  insolvent  from  the  very  fact  of  his  entering  into  this  arrange- 
ment.  No  authority  has  been  cited  to  show  that  this  would  be  a  ground 
of  discharge.  With  reference  to  the  discharge  of  sureties  it  is  well  known 
in  law,  that  giving  time  means  the  putting  it  out  of  the  power  of  the 
creditor  to  sue  during  the  extended  time. 

A  merger  takes  place  where  a  security  of  a  higher  nature  is  given  by  the 
same  parties.  It  may  be  that  the  taking  a  security  of  a  higher  nature  from 
one  of  two  joint  debtors  would  cause  a  merger.  Here,  the  merger  faib  in 
two  respects,  and  it  is  a  point  quite  collateral  to  the  justice  of  the  case.  It 
is  not,  in  form,  the  same  demand^  and  a  warrant  of  attorney  is  given  to  con- 
fess a  judgment  to  other  forties.  It  is  said  that  those  parties  are  roeidy 
trustees  for  the  plaintiffs.  It  cannot  be  so  understood  in  a  court  of  law. 
Trustees  are  persons  who  hold  property  with  some  duty  attached.  But  it 
is  quite  enough  for  this  purpose,  that  they  are  not  the  same  parties.  In 
practice,  it  is  well  known,  trustees  are  frequently  introduced  for  the  purpose 
of  avoiding  the  veiy  diflicuify  now  attempted  to  be  raised. 

Rule  refused,  (a) 

(a)  Vide  JMn«f  v.  BtU,  ant^  218, 338  (a). 
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•268]  •ALCOCK  r.  ALCOCK. 

The  maker  of  a  promissory  note,  sned  by  an  endorsee,  was  allowed  to  plead  that  tlie 

endorser  was  a  lunatic  at  the  time  of  the  endorsement. 

AflsmiPsiT.  Tbe  first  count  of  the  declaration  was  upon  a  promissoiy 
note  tot  20Lj  dated  the  20th  of  September,  1833,  made  by  the  defendant, 
payable  to  Edward  Craston  or  order,  at  three  months'  date,  and  by  Craston 
endorsed  to  the  plaintiff. 

The  second,  third,  and  fourth  counts  were,  upon  other  notes  of  different 
dates,  made  and  endorsed  as  the  first. 

The  fifth  count  was  for  200/.,  upon  an  account  stated. 

The  defendant,  under  a  rule  founded  upon  an  order  of  Bosanquet,  J., 
pleaded,  1st,  to  the  first  and  second  counts,  actio  nan  accrevU  infra  sex 
omiof.  2dly,  to  the  first  count,  that  Craston  did  not  endorse.  3dly,  to  the 
first  count,  payment  to  Craston  after  the  note  became  due,  and  whilst  he 
was  the  holder  thereof.  4thly,  6thly,  and  6thly,  to  the  second,  third,  and 
fouitk  counts,  that  Craston  did  not  endorse.  7thly,  to  the  second,  diird, 
aod  fourth  counts,  payment  to  Craston  after  the  notes  became  due,  and 
whibt  he  was  the  holder  thereof.  Sthly,  to  the  second,  third,  and  fourth 
counts,  accord  and  satisfaction  by  payment  of  part,  and  giving  promissory 
notes  drawn  by  the  defendant  and  endorsed  by  £.  A.  Butler,  as  his  surety 
for  other  part  of  the  amount  of  the  notes,  to  Craston,  after  the  notes  became 
doe,  and  whilst  he  was  the  holder  thereof.  9thly,  to  the  fifth  count,  non 
a«ampsit. 

The  plaintiff  added  the  rimiUier  to  the  second,  fourth,  fifth,  sixth,  and 
ninth  pleas,  and  took  issue  upon  the  plea  of  the  statute  of  limitations,  the 
pkas  of  payment,  and  the  plea  of  accord  and  satisfaction ;  upon  which  * 
'2691  ^P^i^^^^^  ^^  defendant  joined  issue.  A  summons  was  *taken 
^  out,  calling  upon  the  plaintiff  to  show  cause  why  the  rule  to  plead 
several  matters  should  not  be  amended  by  adding  a  plea,  to  the  first,  second, 
durd,  and  fourth  counts,  that  Craston  was  a  lunatic  at  the  time  he  endorsed 
the  notes  in  those  counts  mentioned,  and  that  there  was  no  consideration  for 
those  endorsements ;  and  by  substituting  for  the  third  plea,  a  plea  of  pay- 
ment of  the  sum  of  20/.,  parcel  of  the  damage  sustained  by  reason  of  the 
breach  and  promise  in  the  first  count  mentioned,  to  Craston  after  the  said 
note  became  due,  and  whilst  he  was  the  owner  thereof;  and  by  substituting 
for  the  eighth  plea,  a  plea  to  the  second,  third,  and  fourth  counts^  of  accord 
and  sati^ction,  by  payment  of  part,  and  the  giving  of  promissory  notes 
drawn  by  the  defendant,  and  endorsed  by  E.  A.  Butler,  as  his  surety,  for 
other  part,  of  the  amount  of  the  notes  in  those  counts  mentioned,  to  Craston 
after  me  said  notes  became  due,  and  whilst  he  was  the  holder  thereof,  and 
extending  the  same  plea  to  5s,  9d.,  parcel  of  the  damages  sustained  by* 
reason  of  the  non-peiformance  by  the  defendant  of  his  promise  in  the  first 
count  mentioned. 

The  summons  being  attended  before  Alderson,  B.,  that  learned  judge 
aHowed  the  second  and  third  amendments  prayed ;  but  rdected  the  fint 
soendment,  on  the  ground  that  the  lunacy  of  Craston  could  not  be  set  up 
as  a  defence  to  this  action. 

Sephenj  Seijt.,  in  Easter  term  last,  moved  for  a  rule  calling  upon  Hit 
plamtiff  to  shew  cause  why  the  defendant  should  not  be  at  liberty  to  add 
tbe  plea  rejected  by  Aldcrson,  B.  The  fisict  of  Craston's  lunacy  came  to 
the  mowledge  of.  the  defendant  after  issue  joined.     [Bosahquet,  J.,  I  do 
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not  diink  that  fact  covered  by  the  denial  of  the  endorsement]  Under  the 
new  rules  those  matters  which  show  the  transaction  to  be  either  void  or 
voidable  in  point  of  law,  on  the  ground  of  fraud  or  otherwise,  are  •to  r.jvo 
be  specially  pleaded,  (a)  [Bosaivquet,  J.  In&ncy  and  coverture  ^ 
are  amongst  the  instances  given.]  The  present  application  is  not  merely  to 
plead  that  Craston  was  a  lunatic  at  the  time  he  endorsed  this  note,  but  want 
of  consideration  also.  [Tindal,  C.  J.  You  are  asking  a  favour,  and  ought 
to  lay  before  the  couct  some  ground  for  granting  itj  The  amendment  was 
refused  by  the  learned  judge,  not  because  no  sufficient  ground  had  been 
laid  for  the  application,  but  on  the  ground  that  the  plea  would  be  sob- 
stantially  bad,  as  he  was  of  opinion  that  the  lunacy  of  Craston  furnished  no 
defence. 

Tindal,  C.  J.  We  think  that  the  defendant  ou^ht  to  be  allowed  to  plead 
the  lunacy  of  Craston,  but  not  to  join  that  plea  with  a  general  denial  of  the 
endorsement. 

The  defendant  having,  on  a  subsequent  day^  elected  to  take  a  rule  nisi  in 
that  form, 

TalfouTiy  Serjt.,  now  showed  cause.  He  stated  that  A^e  defendant  wa? 
in  insolvent  circumstances. 

Stephen^  Serjt.,  was  heard  in  support  of  his  rule. 

Per  curiam.  This  rule  should  be  made  absolute  upon  the  terms  of  the 
payment  by  the  defendant  of  the  costs  of  the  amendment,  including  the  costs 
of  this  aj^lication,  unless  the  defendant  will,  within  a  fortnight,  consent  to 
a  stet  processus  widiout  costs  on  either  ade. 

Rule  absolute  accordingly.  (&) 

(a)  Vide  3  N.  &  M.  8.    And  see  AUoek  v.  Taylor,  9  N.  &  M.  296,  298,  (36  E.  C.  L.  R.) 
(6)  Vide  FaMer  ▼.  SUkt  8  Gampb.  126,  more  folly  reported  1  Gollinson  on  Lnnaey, 

390;  TyrtU  ▼.  Jtnmmr,  8  M.  &  P.  648,  Go.  Litt.  2  M66  a,  246  b,  247  a,  F.  N.  B.  202,  C.  D. 

2  Bla.  Cora.  291 ;  Tarbuck  y.  Bitpham^  2  M.  &  W.  2 ;  MuHey  v.  Sherren,  8  A.  &  E.  754, 

(35  E.  0.  L.  R.)  1  P.  &  D.  126. 


*DOE,  on  the  demise  of  HENRY  Duke  of  BEAUFORT  and  [•271 

Others  v.  NEELD. 

The  proprietors  of  lands  in  the  parish  of  Dale  havinii:  agreed  upon  an  enclosure  nnder 
the  provisions  of  the  6  &  7  W.  4,  c.  115,  two  of  such  proprietors,  A.  and  B^  sign,  and 
send  to  the  commissioner,  matnal  consents  to  give  up  certain  closes,  designated  bj 
the  numbers  attached  to  them  in  the  commissioner's  map,  in  exchange  for  saeb  other 
lands,  of  equal  value,  as  the  commissioner  may  consider  desirable  tor  them  respect* 
ively,  with  an  undertaking  to  ratify  and  confirm  what  the  commissioner  may  du  in  the 
premises;  upon  which  the  commissioner  prepares  and  signs  a  schedule,  specifying  the 
particular  closes  to  be  exchanged,  which  be  produces  at  a  public  meeting  duly  con- 
vened nnder  the  act  The  parties  take  possession  of,  cultivate,  and  demise  the  closes 
exchanged,  agreeably  to  the  schedule. 

The  commissioner  not  having  publishe4  his  award, 

Heldt  that  ejectment  may  be  maintained  by  Ah  to  recover  from  B.  a  close,  given  op  by 
A.  to,  and  taken  possession  of  by,  B.,  under  the  exchange. 

Ejectment.  The  first  count  was  on  a  demise  made  by  the  Duke  of 
Beaufort  on  the  2d  of  April,  1840,  of  100  acres  of  land^  Jtc.,  at  Littleton 
Drew,  in  the  county  of  Wilts ;  the  second  count  was  on  a  demise,  laid  on 
the  same  day,  of  similar  tenements,  made  by  Granville  Leveson,  Earl  Gran- 
¥ilie,  and  Lord  Fitzroy  James  Heniy  Somerset ;  the  third  and  fourth  counts 
^ere  upon  demises  of  similar  tenements  made  by  the  duke  and  bv  Earl  Gran- 
irille,  and  Lord  Fitzroy  J.  H.  Somerset,  respectively,  on  the  5th  of  June,  1840. 

The  particulars  of  demand,  delivered  under  a  judge's  order,  stated  thaf 
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&e  action  wbs  brought  to  recoyer  a  certain  piece  of  land  situate  in  the 
pansh  of  Littleton  Drew,  in  the  county  of  Wilts,  containing  about  six  acres, 
called  Dunley  Wood  or  Dunley  Gorse,  and  adjoining  on  a  certain  fielil 
called  Dunley  Field,  and  on  land  lately  belonging  to  Chapman  Wallace 
deceased. 

At  the  trial  before  Wightman^  J.,  at  the  last  Salisbuiy  assizes,  the  fol- 
lowing &cts  appeared : — 

The  Duke  of  Beaufort,  (a)  and  the  defendant  Mr.  Neeld,  vfere  owners  of 
«^2i  ^Q^s  ^^  Littleton  Drew,  and  *entided  to  rights  in  the  open  and 
1  common  fields  in  that  parish.  In  April,  1838,  a  public  meeting  was 
called  for  the  7th  of  May,  of  the  proprietors  and  persons  interested  therein, 
to  consider  of  the  expediency  of  procuring  the  open  and  common  fields  of 
the  parish  to  be  enclosed,  under  the  authority  of  the  enclosure  act  of  the  6  & 
7  W.  4,  c.  115.  This  notice  was  duly  published,  and  on  (he  7th  of  May 
the  meeting  was  held,  and  was  attended  by  proprietors  of  lands  sufficient  in 
number,  ami  holding  property  of  the  required  value ;  the  agents  of  the  duke 
and  Mr.  Neeld  being  also  present,  and  concurring  in  the  following  writtea 
consent. 

"  A  public  meeting  of  the  proprietors  or  persons  interested  in  the  open 
and  common  arable  meadow  and  pasture  lands  and  fields  in  the  parish  of 
Littleton  Drew,  in  the  county  of  Wilts,  having  been  held  the  6tn  day  of 
Maj,  1838,  at  the  hoase  of  Daniel  Chappell  in  the  said  parish,  and  called, 
for  the  purpose  of  taking  the  expediency  of  enclosing  such  lands  and  field«i 
into  consideration,  by  notice  under  the  hands  of  three  of  the  proprietors  and 
persons  interested  in  such  enclosure,  and  affixed  on  the  principal  outer  door 
of  the  church  of  the  said  pariA  on  Sunday,  the  21st  of  April  last,  and  by 
adrertisement  in  the  Wiltshire  and  Gloucestershire  Standaixl  of  the  21st  of 
the  said  month  of  April,  (being  a  newspaper  circulated  in  the  county  where 
such  lands  lie,)  and  being  at  least  fourteen  days  before  such  meeting  wavS 
held,  we,  the  undersign^,  not  being  less  than  two-third  parts  in  num- 
ber and  value  of  the  proprietors  and  persons  interested  in  the  lands  intended 
to  be  enclosed,  do,  by  this  writing  under  our  hands,  signify  our  consent  to 
the  enclosure  of  such  lands  and  fields,  and  to  the  extinguishing  of  the  rights 
of  intercommonage  which  exist  as  well  over,  as  in  respect  of,  me  same  lands 
and  fields,  under  the  provisions  of  an  act  passed  in  a  session  of  parliament 

*2731  '^^'^^^  ^  ^^  ^^^  ^^  seventh  years  of  *the  reign  of  King  William 
^  IV.,  intituled  "  An  act  for  bcilitating  the  enclosure  of  open  and  arable 
fields  in  England  and  Wales."  (fr) 

(a)  Earl  GraoTitlc  and  Lord  Pitzroj  J.  H.  Somerset  were  devisees  of  the  late  dake  for 
a  term  of  1000  years,  with  remainder  to  the  preseot  duke  for  life ;  bat  the  plaintiff  reco^ 
ftnd  upon  a  primAfaeU  title  in  his  lessor  as  son  and  heir, 

[h)  The  first  action  of  the  6  &  7  W.  4,  c  U6,  authorizes  the  enclosure  of  open  and 
eoiomon  lands,  with  the  consent  of  two-third  parts,  in  number  and  value,  of  the  parties 
iaterested  therein. 

Vnder  the  third  section,  commissioners  may  be  nominated  by  the  parties  consenting 
to  the  enclosure. 

BrUie  twenty-sixth  section,  it  is  enacted,  "that  the  commissioners  shall  apportion, 
divide,  set  out,  and  allot,  the  open  or  common,  arable,  meadow,  and  pasture  lands  and 
^Ms,  amhoriaed  by  the  act  to  be  divided,  alloned,  and  enclosed,  unto  and  amongst  the 
wrenl  proprietors  thereof,  and  persons  interested  therein,  in  proportion  to  their  respect- 
ive shares,  rights  of  common,  and  all  other  rights,  property,  and  interests,  and  in  pro- 
portion to  the  true  and  real  value  of  their  several  shares,  rights  of  common,  and  all  other 
rigihts,  property,  and  interests;  and  that  the  same,  when  so  apportioned,  divided,  set  out, 
tad  allotted,  shall  be  taken  to  be  in  lieu  and  foil  satisfaction  of  and  for  such  their  said 
Kvend  shares,  rights  of  common,  and  all  other  rights,  property,  and  interests,  to  be 

h2 
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*Aboat  dke  time  \rhen  tbe  consent  \ras  signed  by  the  duke  and  r^^^ 
Mr.  Neeldy  it  vtbs  agreed,  between  their  respective  agents^  that  cer-  '* 

ascertained  and  adjasted  by  such  ways  apd  means  and  in  snch  manner,  as  to  the  com- 
missioners shall  seem  just  and  expedient ;  bat  subject  to  tbe  rales,  orders,  and  regala> 
tions  herein  contained  or  referred  to,  and  anthorized  to  be  established  concerning  the 


same.** 


By  sect.  33,  it  is  provided,  "  that  nothing  in  the  act  contained  shall  extend,  or  be  eon- 
strued  or  adjudged  to  eitend,  to  reroke,  make  void,  alter,  or  annul  any  settlement,  deed, 
will,  or  lease,  or  to  prejudice  any  person  having  any  righfor  claim  of  dower,  joiotare, 
annuity,  dcc^  in,  out  of,  upon,  or  affecting  any  of  the  lands,  tenements,  or  herediiameoei 
hereby  authorized  to  be  divided  and  allotted,  or  which  shall  be  exchanged  or  assigned  is 
compensation  for  any  other  estate  or  right,  in  pursuance  of  this  act;  but  as  well  the  laods 
allotted  as  the  tenements  or  other  hereditaments,  which  shall  be  assigned  in  exchange,  or 
as  a  compensation  for  any  other  estate  or  right,  shall,  immediately  aAer  such  allotment,  ex- 
change, or  assignment  shall  be  made,  be  vested,  remain,  and  enure,  and  the  several  persons 
to  whom  the  same  shall  be  allotted,  assigned,  or  given  in  exchange,  as  aforesaid,  shall 
thenceforth  stand  and  be  seised  and  possessed  thereof  respectively,  to,  for,  and  upon  snch 
and  the  same  uses,  estates,  intents,  trusts,  and  purposes  respectively,  and  subject  and  liable 
to  such  and  the  same  deeds,  wills,  settlements,  limitations,  and  remainders,  conditions, 
charges,  tenures,  rents,  services,  and  encumbrances,  as  the  several  lands,  tenements,  and 
hereditaments,  in  respect  whereof  such  allotments,  assignments,  and  exchanges  shall  have 
been  made,  should  or  would  have  stood  severally  limited,  settled,  or  subject  or  liable  to,  or 
been  held  by,  in  case  the  same  had  not  been  allotted,  assigned,  or  exchanged,  and  (bis  act 
had  not  been  made  or  acted  upon,  save  and  except  such  rents  and  services  as  shall  hare 
been  compensated  for,  and  extinguished,  and  snch  leases  and  tenancies  at  rack  rents  as 
ahall  become  void  by  virtue  of  this  act,  and  subject,  nevertheless,  to  all  such  mortgages 
and  sales  as  shall  be  made  by  authority  of  this  act,  or  of  the  said  act  of  the  41st  year  of 
his  late  majesty  G.  3,"  (41  G.  3,  c.  109.) 

By  sect.  36,  it  is  enacted,  **  that  it  shall  be  lawful  for  the  commissioners  to  set  out,  allot, 
and  award  any  lands,  tenements,  or  hereditaments,  whether  situate  within  the  boondarj 
of  such  open  and  common  lands  or  fields  as  aforesaid,  or  adjoining  thereto,  within  the 
parishes,  townships,  or  places  in  which  the  lands  to  be  allotted  and  enclosed  are  situated, 
or  any  of  them,  in  lieu  of,  and  in  exchange  for,  any  other  lands,  tenements,  or  herediu- 
ments,  within  the  same  parishes,  townships,  or  places,  respectively,  or  any  of  them,  or 
within  any  parish,  township,  or  place,  adjoining  to  the  said  parishes,  townships  or  places, 
respectively,  or  any  of  them ;  provided  that  all  such  exchanges  shall  be  ascertained, 
specified,  and  declared  in  the  award  of  the  commissioners,  and  be  made  with  the  con- 
sent in  writing  of  the  proprietor  or  proprietors  of  the  hereditaments  and  premises  which 
shall  be  «o  exchanged,  whether  such  proprietor  or  proprietors  shall  be  a  body  or  bodies 
politic,  corporate,  or  collegiate,  corporation  aggregate  or  sole,  rector,  parson,  vicar,  or 
other  ecclesiastical  person  or  persons,  or  a  tenant  or  tenants  in  fee-simple  or  for  life  or 
in  fee-tail,  special,  or  general,  or  by  the  courtesy  of  England,  or  for  years  determinable 
on  any  life  or  lives  bv  and  with  the  consent  of  the  lessor  or  lessors,  but  not  otherwise, 
or  with  the  consent  of  the  guardians,  husbands,  committees,  or  attorneys  of  or  acting  for 
any  such  proprietor  or  proprietors  who,  at  the  time  of  making  such  exchange  or  ex- 
changes, shall  be,  respectively,  infants,  femes  coverts,  idiots,  lunatics,  or  under  any 
other  legal  disability,  or  who  shall  be  beyond  tbe  seas  or  otherwise  disabled  to  act  for 
themselves,  himself  or  herself,  or  of  the  trustees  or  feoffees  for  charitable,  parochial,  or 
other  uses,  or  of  the  person  or  persons  having  power  to  sell  and  dispose  of  the  heredita* 
ments  and  premises  which  shall  be  so  exchanged  (such  consent  to  be  testified  in  writing 
under  the  common  seal  of  the  body  politic,  corporate,  or  collegiate,  and  under  the  hands 
of  the  other  consenting  parties  respcictively,)  and  that  all  such  exchanges,  so  to  be  made 
respectively,  shall  be  good,  valid,  and  effectual  in  the  law  to  all  intents  and  purposes 
whatsover ;  provided  nevertheless,  that  no  exchange  shall  be  made  of  any  lands,  tene- 
ments, hereditaments  held  in  right  of  any  church,  chapel,  or  other  ecclesiastical  benefice, 
without  the  consent,  testified  as  aforesaid,  of  the  patron  thereof,  and  of  tht  6tfAop  of  tht 
dioetH  in  which  such  benefice  shall  be  situate." 

By  sect.  86,  it  is  provided  and  enacted,  **  that  the  lands,  grounds,  and  hereditaments 
which  shall  be  allotted  or  exchanged  by  virtue  of  this  act  shall  be  held  in  like  manner 
under  and  by  virtue  of  the  same  terms  and  rents,  and  shall  be  thereafter  deemed  to  be 
of  the  same  quality  and  tenure  as  the  lands,  tenements,  or  hereditaments  in  respect  of 
which  such  idlotment  or  allotments,  or  exchanges  shall  be  made,  were  held  or  deemed 
Co  be  oC  i$nmediaUly  before  the  making  of  every  each  aUottment  or  exchange  reepeetivelff.  Pro> 
vided  always,  that  when  the  tithes  of  any  common  lands  or  fields  agreed  to  be  allotted 
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*2751  ^^  exchangpfl  dieiild  be  made  ^between  them,  whereupon  the 
•I  foUowiflg  consents  were  signed  by  the  duke  and  Mr.  Neeld  re- 
spectiTely. 

•2761  **  '^^  ^'  ^'  ''^y'^*"'  ^  commissioner  appointed  for  •dividing, 
-I  aUotting,  and  enclosing  the  open  common,  arable,  meadow,  and  pas- 
ture lands  and  fields,  in,  &c.,  under  and  b}r  virtue  of  an  act  passed  in,  &c. 
"  I,  Joseph  Neeld,  of  Grittleton  House,  in  the  county  of  Wilts,  Esquire, 
being  the  proprietor  of  lands  and  hereditaments  in  the  parish,  &c.,  do  hereby 
consent  to  give  up,  in  exchange  for  such  other  lands  of  an  equal  value 
within  the  same  palrish  as  you  the  said  commissioner  may  consider  desirable 
for  me,  the  several  old  enclosures  after  mentioned,  to  wit,  all  those  several 
enclosures  marked  and  numbered  respectively  in  the  map  of  the  said  parish, 
31,  84, 100,  101,  114,  115,  315,  378,  408,  409,  410,  and  425 ;  and  I  do 
hereby  undertake  and  agree  to  ratify  and  ccmfirm  whatsoever  you,  the  said 
commissioner  may  do  in  the  premises.    Dated,  this  30th  day  of  May,  1839. 

(Signed)  ^*  Joseph  Neeld." 

A  consent,  in  the  same  form,  was  signed  by  the  duke  on  the  1st  of  June, 
1839.  The  enclosures  mentioned  in  the  duke's  consent,  as  those  to  be 
given  up  by  him,  were  described  as  **  all  those  enclosures  or  pieces  or 
parcels  of  land  marked  and  numbered,  respectively,  on  the  map  of  the  said 
parish,  10,  11,  [12,]  13,  14,  22,  25,  27,  30,  99,  113,  546,  553,  and  554. 
^2771  ^^^  pursuance  of  ihe  exchanp^e  then  agreed  upon,  the  commis- 
^  sioner,  on  the  1st  of  October,  1839,  prepared  and  signed  the  foUow- 
bg  document,  specifying  the  fields  to  be  exchanged,  and  me  quantities  of 
«Bcb,  in  which  document,  No.  12,  which  appears  in  the  duke's  consent,  is 
Dunley  Wood,  the  close  in  dispute. 

or  eoelosed  under  the  proyistons  of  this  act,  belongs  to  different  persons,  or  do  not  extend 
orer  the  whole  of  such  common  land  or  fields,  it  shall  be  lawful  for  the  commissioners 
or  eommissioner  to  allot  the  tithes,  as  well  as  the  land,  in  order  that  all  persons  may 
ha?e  tithe-free  allotments  in  lieu  of  lands  which  were  before  exempted  from  tithes." 

By  secL  45,  it  is  enacted,  **  that  it  shall  be  lawful  for  any  person  to  mortgage,  sell,  de- 
mise, or  dispose  of  all  such  estate,  right,  title,  interest,  or  property  which  he,  she,  or 
they  shall  then  have'in  or  to  the  said  open  and  common,  arable,  meadow,  or  pasture  lands 
or  fields,  or  any  one  of  them,  and  of  the  allotment  set  out  in  lieu  thereof,  before  the  exe- 
cution of  the  award  of  the  said  commissioner  or  commissioners ;  and  that  it  shall  be  law- 
ful for  the  commissioner  or  commissioners,  and  he  or  they  are  hereby  authorized  and 
required,  upon  the  conveyance  or  other  instrument,  by  which  such  sale  or  disposition  is 
eonfirroed,  being  produced  to  them  afid  the  execution  thereof  proved  to  their  satisfaction, 
to  allot  the  same  to  the  purchaser  or  purchasers  thereof  respectively,  and  if  not  so  allot- 
ted, such  conveyance  or  other  instrument  shaU  be  valid  and  effectual  in  law,  notwith- 
standing it  may  have  been  so  made  before  the  execution  of  the  said  award.** 

By  sect  51,  it  is  enacted,  "that  the  commissioner  or  commissioners  shall  make  and 
execute  awards,  with  maps  or  plans  thereto  annexed,  and  shall  cause  the  same  to  be 
enrolled  in  manner  as  directed  by  the  recited  act,  (41  G.  8,  c.  100,)  and  such  awards 
shall  be  deposited  in  the  respective  parish  churches  wherein  the  lands  so  to  be  allotted 
and  enclosed,  or  the  greater  part  thereof,  are  situated." 

By  sect  53,  it  is  enacted, "  that  it  shall  be  lawful  for  all  per^m  who  shall  think  them- 
selves aggrieved  by  any  thing  done  by  virtue  of  the  act  or  of  the  said  recited  act,  (41  0. 3. 
c  100,)  except  in  eases  where  the  things  so  done  are  herein  or  by  the  said  act  (41  G.  t. 
e.  100)  declared  to  be  final,  binding,  and  conclusive,  to  appeal  to  the  general  quarter  ses- 
siims  of  the  peace,  or  any  adjournment  thereof,  within  six  calendar  months  next  after  the 
taase  of  complaint  shall  have  arisen,  first  giving  notice." 
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An  Abbangement  fi>r  efleetmg  Exchanges  of  sundry  old  «icIosares  in  the 
parish  of  Litdeton  Drew,  an  the  county  of  Wilts,  on  die  Ist  of  October. 

1.  Joseph  Jfeeldy  Esq.^  with  Mr.  W,  Coates. 


No.  on 
Plnn. 


814 
647 
70 
86 
488 
426 
487 


NnoMtortlwPlaiai. 


Gleed's  Innocks 

FossOroand 

Withy  Bed 

The  Chick 

Marsh  Mead  Groand. 
Manih  Mead  Grpand. 
Walk  Groand 


No.  on 

».   P. 

Plan. 

A, 

7 

1     8 

408 

11 

0  38 

409 

1 

8     3 

100 

8  88 

101 

8  16 

114 

1 

1  84 

116 

8 

1  81 

113 

86 

1     1 

Names  of  die  Flelda. 

Liule  Thomhill 

Dry  Lease  Ditto 

The  Folly 

The  Folly..... 

Barn  Yard 

Cnmook's  Close 

I«ate  Duke's  Mead  gate 
AUotment  in  U.  Mead 


2.  lEs  Grace  the  Duke  of  Beaufort  urith  Joseph  Jfeeldj  Esq, 


No.  on 
Plan. 


10 

11 

12 

13 

14 

84 

88 

99 

118 

663 

664 

646 

644 


Namea  of  Uie  Heidi. 

Beaufori'i, 

Danley 

Danley 

Dunley  Wood 

Danley 

Danley 

Cranhill  Oz  Lease. . . 

Danley 

The  Nine  Acres 

Mead  Gate 

House  and  Garden .  • . 
The  Garden  adjoining 

The  Garden 

The    Garden   «l    Joff 
Gate 


No  on 

m.   p. 

Plan. 

A. 

6 

8  38 

316 

8 

2    2 

378 

6 

0    0 

409 

8 

8  10 

410 

7 

0  16 

426 

6 

1     8 

314 

6 

2  12 

422 

8 

0  26 

426 

1 

2  16 
1  89 
1  87 

488 

1  81 

4 

68 

1  28 

Namea  of  the  Fielda. 

NeeUfe. 
Comook's  Innocks  . . 

White  Hays 

Dry  I«eaze  Innocks.. . 

Great  Thomhill 

Under  Acre 

Gleed's  Innock's 

Marsh  Mead  Ground. 
Marsh  Mead  Groand. 
The  Walk  Groand... 
Allotment  in  Marsh 
Mead 


*3.  Joseph  Keeldy  Esq.y  with  Bev,  John  Colmer. 
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No.  on 
Plan. 

Names  of  the  Fielda. 

A.    B.    p. 

8    1    6 
8    0    1 
1    8    8 

1     8    8 

8  88 

8    0  36 

No.  on 
Plan. 

Namea  of  Uie  Fielda. 

A.   ■•  p. 

1  21 

14    0  16 

*  8    1  17 

31 
69 
70 
84 
86 
99 

Neehfe. 
Namett'sTynlng.... 
Withv  Bed 

1 

16 
16 

Colmer'e. 
Danloe  CiMppel ..... 
Dnnlev. 

WithvBed 

Upper  Danley 

The  Chick 

The  Chick 

The  Nine  Acres 

17    8  18 

82    3  14 

4.  Hu  Grace  the  Duke  of  Beaufort  with  Bev.  John  Colmer. 


No.  on 
Plan. 

Namea  of  ttMFIeMa. 

A.   m.   p. 
13    1  86 

No.  on 
Plan. 

Namea  of  Um  Fielda. 

1.  B.  p. 

8    0    8 

4    8  26 

2    8 

30 

JBtOMfortU. 
Bnnhill 

818 
822 
427 

Co/mcr'i. 
Innocks •.. 

Blind  Tyning 

Marsh  Mead  Ground. 

13     1     2 

(digned) 


WiLUAx  Tatua,  Commiuionert 
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On  the  31st  of  October,  1839,  at  a  meeting  held  by  the  commissioner, 
and  attended  by  Francis  Wedge  as  agent  for  the  duke,  a  map  prepared  by 
the  sarreyor  was  produced,  together  with  a  terrier  and  plan  exhibiting  the 
several  allotments  and  exchanges,  when  such  allotments  and  exchanges 
were  explained  by  the  commissioner.  The  duke  and  Mr.  Neeld  afterwajxls 
Uxk  possession  of  the  lands  so  allotted  to  them  in  exchange. 

^The  dilTerent  closes  received  in  exchange  were  let  by  the  duke  and 
Mr.  Neeld,  respectively,  to  tenants  from  year  to  year ;  but  as  Dunley  Wood 
connected  Mr.  Neeld's  estate  at  Ghittleton,  where  he  resided,  with  a  large 
*2791  ^^^^  belonging  to  him  in  the  parish,  a  part  of  ^Dunley  Wood  was 
-■  formed  by  him  into  a  green  road  to  unite  the  two  properties.  It 
beio^  afterwards  discovered  by  the  duke  that  the  closes  which  he  had 
received  in  exchange,  did  not  aflbrd  the  same  facilities  for  fox-hunting  as 
those  given  up  by  him,  he  applied  to  Mr.  Neeld  to  substitute  a  piece  of 
woodland  for  some  of  the  arable  land  taken  by  him  from  Mr.  Neeld,  alleging 
that  it  had  always  been  his  intention  to  have  toood  for  wood.  This  proposal 
was  rejected  by  Mr.  Neeld  on  the  ground  that  he  had  only  a  life  interest  in^ 
the  wood  which  he  vras  required  to  give  up,  the  same  having  been  strictly 
settled  upon  his  marria^.  The  duke  then  demanded  possession  of  Dunley 
Wood,  and  directed  his  tenants  to  relinquish  the  occupation  of  the  closes 
received  fiom  Mr.  Neeld;  sending,  about  the  same  time,  the  following 
notice  to  the  commissioners. 

*'To  Mr.  William  Taylor,  the  commissioner  appointed  for  dividing, 
aUottiDg,  and  enclosing  the  open  common,  arable,  and  pasture  lands  and 
fields  in  the  parish  of  &ttleton  Drew,  in  the  county  of  Wilts,  under  and  by 
▼irtoe  of  an  act  passed,  &c.,  intituled,  &c. 

"I,  Henry,  Duke  of  Beaufort,  do  hereby  give  you  notice  that  the  paper- 
writing  addr^sed  to  you  under  my  hand,  bearing  date  the  1st  day  of  June, 
1839,  and  purporting  that  I  consented  to  give  up,  in  exchange  for  such 
other  lands  of  an  equal  value,  within  the  same  parish,  as  you  the  said  com- 
missioners may  (mi^t)  conader  desirable  for  me,  the  several  old  enclosures 
•iter  mentioned,  that  is  to  say,  all  those  several  enclosures,  or  pieces  or 
parcels  of  land  marked  and  numbered  respectively  on  the  map  of  the  said 
parish,  10, 11, 12, 13, 14, 22, 24, 26,  27,  30,  99, 113,  546,  553,  and  654, 
«Nu  signed  by  me  under  a  fnUopprthenriion^  and  that  the  same  is  not  valid 
*2801  ^^  ^Bectual  within  the  *intent  and  meaning  of  the  above-mentioned 
-^  act  of  parliament,  and  is  not  such  a  consent  as  is  required  by  the 
said  act  for  authorizing  any  such  exchange  as  therein  mentioned^  but  was 
and  is  absolutely  null  and  void.  And  I  hereby  further  give  you  notice,  that 
in  case  the  said  paper-writinff  was  in  any  way  effectual  when  signed  by  me, 
I  have  revoked,  determined,  annulled,  and  made  void,  and  do  hereby 
revoke,  determine,  annul,  and  make  void  the  same,  to  all  intents  and  pur- 
poses whatsoever ;  and  I  require  you  to  desist  from  all  further  proceeding 
whatsoever,  as  such  commissioner  as  aforesaid,  founded  on  such  aforesaid 
paper-writing.  And  in  case  you  have,  as  such  commissioner,  incurred  any 
costs,  charges,  and  expenses,  upon  or  in  consequence  of  the  aforesaid  paper* 
writing,  I  give  you  notice  that  I  am  ready  and  willing,  and  hereby  offer,  to 
pay  you  the  amount  thereof,  on  your  transmitting  an  account  thereof  to 
ny  solicitors,  Messrs.  Watkins  and  Hooper,  11  Sackville  Street,  Jx)ndon* 
I>ated,  this  14th  day  of  March,  1840. 

(Signed^  "  Bkaufort." 

The  learned  judge  exp  -essed  his  intention  of  directing  a  verdict  for  the 
phintiff,  giving  the  defend  int  leave  to  move  to  enter  a  nonsuit. 
VOL.  xm.  20 
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The  reservation  of  such  leave  was  opposed  on  the  part  of  the  plaintiff, 
by  BompoB,  Sent.,  and  Montague  Smithy  who  contended  that  no  consent  ia 
wridng  by  the  uuke  had  been  shown,  within  the  meaning  of  the  act ;  that 
supposing  the  duke's  assent  to  the  proposed  arrangement  to  have  amounted 
to  the  consent  in  writing  required  by  the  act,  yet,  as  the  arrangement  was 
entire,  it  was  vicious  altogether  in  consequence  of  the  assent  of  ue  ordinarj 
and  patron  not  having  been  obtained  in  re9pect  of  the  lands  to  be  given  up 
.by  Colmer,  and  which  were  parcel  of  the  glebe ;  and  that  ^supposing  r«ooi 
the  arrangement  to  be  binding,  it  would,  have  no  effect  upon  the  '- 
legal  seisin  until  ratified  by  the  commissioner's  award,  after  which  the  seisin 
would  be  in  the  respective  parties  taking  in  exchange  from  the  time  of  the 
consent,  suppoang  that  consent  to  be  complete  and  final. 

For  the  defendant  it  was  contended  by  £rfe.  Mannings  Serjt.,  and  Bar- 
stowy  that  the  consent  in  writing  on  the  part  of  the  lessor  of  the  plaintiff,  to 
give  up  certain  closes  in  exchange  for  such  lands  of  equal  value  as  the 
commissioner  should  think  desirable  for  him,  with  an  engagement  to  ratify 
and  confirm  the  acts  of  the  commissioner,  was  such  a  consent  in  writing  as 
the  statute  requires ;  that  it  might  be  presumed  that  the  assent  of  the  patron 
arid  ordinary  would  be  given  to  an  arrangement  which  the  incumbent  de- 
sired, and  which  the  commissioner  thought  advantageous  to  the  benefice; 
but  that  supposing  the  exchange  to  .be  rendered  void  as  to  the  ^ebe,  it  did 
not  follow  that  it  would  become  necessary  to  disturb  the  transfer  of  Dunlej 
Wood  from  the  duke  to  Mr.  Neeld.  That  the  33d  section  vests  the  seisin 
of  the  lands  allotted  or  exchanged,  from  the  moment  of  the  allotment  or 
exchange,  without  waiting  for  the  completion  of  the  award,  which  frequently 
does  not  take  place  undl  several  years  after  the  exchanges  have  been  made 
and  acted  upon.  Doe  dem.  Harris  v.  Saunderj  5  A.  &  £.  664,  (31  E.  C. 
L.  R.,)  1  N.  &  P.  119,  (in  which  case,  the  learned  judge  observed,  there 
bad  been  an  award,)  and  Kingsley  v.  Youngs  17  \es.  468,  18  Ves.  207, 
were  cited  on  behalf  of  the  defendant. 

The  learned  judge,  retaining  his  original  opinion  that  the  point  was  suf« 
ficiently  doubtful,  directed  a  verdict  to  be  found  for  the  plaintiff  upon  the 
first  issue,  and  for  the  defendant  upon  the  other  three,  reserving  to  the  de- 
fendant leave  to  move  to  enter  a  nonsuit. 

*  WUde^  Solicitor-General,  (with  whom  waj  Marmingj  Serjt.)  in  r«oQQ 
the  following  term  moved  according  to  the  leave  reserved,  and  ex-  ^  * 
hibited  the  consents  and  the  commissioner's  scheme,  and  referred  to  the  (a) 

(a)  Which  enaott,  **  that  it  Rhall  be  lawfal  to  and  for  every  person  or  persons  to  whom 
any  allotment  or  allotments  of  land  has  or  have  been  set  out  or  allotted,  or  which  shall 
hereafter  be  set  oat  or  allotted,  and  to  whom  the  possession  of  snch  allotment  or  allot- 
ments hath  been  already  given  by  virtue  of  any  order  or  direction,  orders  or  directions, 
or  to  whom  the  possession  thereof  shall  hereafter  be  given  by  virtoe  of  any  order  or 
direction,  orders  or  directions  in  writing,  in  the  form  specified  in  the  schednle  hereto 
annexed,  and  signed  by  the  commissioner  or  commissioners  acting  nnder  or  by  virtue 
of  any  act  or  acts  of  parliament  now  or  hereafter  to  be  passed  for  dividing,  allt>tting, 
and  enclosing  any  open  fields,  pastures,  commons,  moi  ."s,  and  waste  lands,  in  England, 
and  who  shall  have  demised  the  same,  or  any  part  thereof,  to  any  tenant  or  servant,  or 
for  their,  his,  or  her  bailifl^or  agent,  bailiflfs  or  agents,  or  any  person  or  persons  by  themt 
him.  or  her  authorized  and  employed  for  that  purpose,  to  enter  into  and  upon  any  such 
allotment  or  allotments,  and  to  seize  and  distrain  any  goods,  chattels,  or  effects  which 
.may  be  in  or  upon  such  allotment  or  allotments,  or  in  rr  upon  any  other  lands,  tene- 
ments, and  hereditaments  held,  occupied,  or  enjoyed  by  the  tenant  or  occupier  of  such 
allotment  or  allotments,  along  and  together  with  any  such  allotment  or  allotments,  for 
any  rent  that  rosy  be  in  arrear  and  unpaid  for  all  or  any  part  of  such  allotment  or 
allotments,  and  either  alone,  or  together  with  any  such  allotment  or  allotment5,  and  any 
other  lands,  tenements,  and  hereditaments  held,  occupied*  or  enjoyed  therewith,  noiwUk' 
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1  &  2  G.  4,  c.  23,  s.  1,  and  s.  2,(a)  ind  6  &  7  W.  4,  c.  115,  ss.  1,  26, 

•2831   ^^'  *^^'  ^'  ^^^^    [TiNDAL,  C.  J.    The  forty-fifth  section  is  that 

^  which  you  will  ha^e  to  contend  with.]    In  addition  to  the  cases 

cited  at  the  trial,  Doe  dem.  Sweeting  v.  HeUard,  9  B.  &  C.  789,  (17  £.  Cl 

L.  R.,)  4  Mann.  &  R.  736,  and  Doe  dem.  Dixon  v.  WUUSy  6  Bingh.  441, 

15  £.  C.  L.  R.,)  3  Mp.  &  P.  24,  were  mentioned. 

A  rule  nisi  having  been  granted, 

Ludlow  and  Bompasy  Serjts.,  now  showed  cause.  No  award  having 
oeen  made  by  the  commissioner,  the  question  is,  whether,  under  the  6  & 
7  W.  4,  c.  115,  ss.  33,  36,  45,  a  tide  to  hold  the  close  in  question  was 
vested  in  the  defendant.  [Tutdal,  C.  J.  Sections  1,  26,  and  35,  were 
also  referred  to.]  The  thirty-third  section  cannot  be  made  applicable  to  this 
case.  Its  object  was  merely  to  prevent  any  change  in  the  nature  of  the 
holding  resulting  from  the  exchanges.  The  thirty-fifth  section  contains  a 
proviso  that  all  such  exchanges  shall  be  ascertained,  specified,  and  declared 
in  the  award.  FTindal,  C.  J.  That  may  create  a  condition  subsequent.] 
The  proviso  will  prevent  the  exchanged  lands  from  vesting  completely  in 
*2841  ^^^  parties.  [Tikdal,  C.  J.  It  not  *unfrequently  happens  that  no 
■I  award  is  ever  made.]  The  forty-fifth  section  applies  only  to  allotted 
lands.  This  section  contains  the  further  proviso,  *^  that  no  exchange  shall 
be  made  of  any  lands  so  held  in  right  of  any  church,  chapel,  or  other 
ecclesiastical  benefice,  without  consent  testified  as  aforesaid,  (that  is,  in 
'writing,  under  the  hand  of  the  patron  of  the  benefice,  and  of  the  bishop  of 
file  diocese  in  which  such  benefice  is  situate."  It  is  difficult  to  conceive 
that  an  exchange  can  be  complete  so  as  to  create  chanse  of  title  before  the 
award  is  made.  [Tindal,  C.  J.  It  has  often  been  held  that  the  legal  title 
in  allotments  vests  in  the  allottee  before  the  making  of  the  award.]  In 
those  cases  the  question  has  arisen  after  the  commissioner  has  made  bis 
award.  Section  45  applies  to  allotted  lands,  and  not  to  those  which  have 
been  exchanged.  If  the  legal  title  were,  as  it  is  contended,  vested  in  the 
allottee,  the  power  given  by  the  45th  section  would  be  unnecessary.  Under 
the  41  G.  3,  c.  109,  it  was  always  understood  that  an  allottee,  &c.,  had  no 
title  until  the  award  of  the  commissioner  was  made.     Then  came  the  1  tc 

ufawKni^  the  award  or  awardM  «/  tht  eommittioner  or  eommu9iontr$  appointtd  in,  or  named  6y 
«*  ty  wtne  of  any  mth  aet  or  aeU  to  made  and  paemd,  or  io  be  hereafter  made  and  paeeed, 
AaU  not  be  ereented  andperfeeUd  by  such  commissioDer  or  commissioners,  by  virtue  or  ia 
parsaance  of  any  soeh  act  or  acts  of  parliament" 

(a)  Which  enacts,  "that  it  may  be  lawf^il  for  every  person  or  persons  to  whom  any 
iQch  allotment  or  allotments  is  or  are  already  set  ont  or  allotted,  or  which  shall  be  here* 
ftAer  set  out  or  allotted,  and  to  whom  such  possession  as  aforesaid  hath  been  already 
given  by  virtue  of  any  order  or  direction,  orders  or  directions,  or  the  po><session  whereof 
(ball  hereaAer  be  given  to  such  person  or  persons,  by  virtue  of  any  order  or  direction, 
orders  or  directions  in  writtnsr,  in  the  form  specihed  In  the  said  schedule,  and  siRned  by 
such  commissioner  or  commissioners  as  aforesaid,  and  to  his,  her,  or  iheir  tenants, 
stewards,  bailiffs,  ai^ents,  or  servants,  to  commence,  prosecute,  and  maintain  any  actipn 
or  »aii  at  law.  for  any  injury  or  damage  that  may  be  done  or  committed  by  any  person 
or  persons  whomsoever,  to  the  irnmnd,  soil,  or  herbaire  of  any  such  allotnient  or  allot- 
iBent.%  or  to  the  walls,  hedges,  fences,  ditches,  Rates,  posts,  rails,  stills,  doughs,  bridges, 
or  lonnelM,  already  erected  or  to  be  erected  in  or  upon  any  such  allotment  or  allotments, 
tnd  to  bring,  maintain,  and  prosecute  any  action  or  actions  of  ejectment,  for  recovering 
.  die  possession  of  any  such  allotment  or  allotments  or  any  part  or  parts  thereof,  from 
Mj  person  or  persons  whomsoever,  notwitheianding  the  award  or  awardt  of  the  eomimf- 
Miwr  or  eommusionere  appointed  in,  or  named  by  or  by  virtue  of  any  such  ael  or  arte  no»  made 
Mtf  pneeed,  or  to  be  herenfter  made  and  paeeed,  ehaU  not  be  executed  and  perfected  by  such 
conoissioaer  or  commissioners,  by  virtue  or  io  pursuance  of  any  such  act  or  acts  oi 
HrHanent** 
(0  Ant^  373  (a). 
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S  G.  4,  c.  23y  authorizing  the  allottee  (sect  1,)  to  distrain  for  rent,  or 
(sect.  2,^  to  bring  an  action  of  trespass,  in  respect  of  lands,  {^  which  pos- 
session nas  been  taken  under  an  dlotment  signed  by  the  commissioner, 
*  though  no  award  has  been  made ;  but  the  authori^  thereby  given  does  not 
extend  to  parties  in  possession  under  exchanges. 

Another  objection  is,  that  the  scheme  of  the  commissioner  does  not  pursue 
the  consents.  According  to  the  scheme  Mr.  Neeld  is  to  receive  No.  544, 
from  the  duke,  but  that  number  does  not  appear  amongst  those  enumerated 
in  the  duke's  consent. 

The  cases  of  Kingsky  v.  CoaieSj  Doe  v.  WeUer^  and  Doe  v.  Sander^ 
upon  which  this  rule  was  obtained,  were  cases,  not  of  exchanges  of  old 
enclosures,  but  of  aUoiments  of  waste  lands  to  be  enclosed;  where, 
*unless  the  allottee  were  allowed  to  take  and  hold  possession,  the  r^aor. 
land  would  remain  without  a  legal  occupier  until  the  award  was  ^ 
made.  Besides  which,  in  each  of  those  cases  an  award  had  been  made 
before  the  question  as  to  the  effect  of  the  allotment  arose.  In  Farrer  v. 
BiUingf  2  0.  &  Aid.  171,  it  was  held,  that  a  power  riven  by  a  local  en- 
closure act,  to  fence  their  allotments,  and  to  sell  and  convey  before  the 
publication  of  the  award,  had  not  the  efiect  of  vesting  any  legal  seisin  in 
the  allottees;  and,  upon  the  authority  of  that  decision,  it  was  held  in 
Ellis  V.  Armson^  5  B.  &  Aid.  47,  (7  £.  C.  L.  R.,)  that  an  incumbent's  right 
to  tithes  was  not  extinguished  by  a  statutory  allotment  of  lands  in  lieu  of 
tithe,  under  an  enclosure  act,  until  the  commissioner  had  made  his  award. 

The  duke  has  filed  a  bill  against  Mr.  Neeld  and  the  commissioner,  for  an 
injunction  to  restrain  the  latter  from  proceeding  to  make  his  award  in  con- 
formi^  with  the  scheme  or  arrangement ;  and  mt.  Neeld  has  filed  his  bill  for 
an  injunction  to  restrain  the  duke  from  proceeding  in  this  action  of  eject- 
ment. In  the  former  suit  the  Vice-Chancellor  has  granted  an  injunction 
against  proceeding  with  making  of  the  award ;  but,  in  the  latter  suit,  be  has 
dissolved  the  injunction. 

Mannings  Serjt.,  (with  whom  was  WUde^  Solicitor-General,)  in  support  of 
the  rule.  By  the  consents  the  parties  not  only  gave  up  certain  specified 
closes,  but  also  authorized  the  commissioner  to  determine  what  other  lands 
they  should  receive  in  exchange,  undertaking  to  ratify  and  confirm  whatso- 
ever he  might  do  in  the  premises.  These  consents  were,  within  the  mean- 
ing  of  the  thirty-fifth  section,  prospective  consents  in  writing  to  the  particular 
exchanges  arranged  by  the  commissioner,  subject,  it  is  true,  to  a  possibility 
of  being  ^defeated  by  the  non-performance  of  the  condition  subse-  r«ogg 
qucnt  of  such  exchanges  being  ascertained,  specified,  and  declared  ^ 
in  the  award. 

If  the  language  of  the  forty-fifth  section,  which  speaks  of  a  consent  in 
writing  to  the  exchanges,  is  to  be  considered  as  requiring  the  signature  of 
the  parties  to  a  document,  specifying  all  the  closes  to  be  given  up,  and  also 
those  to  be  taken  in  exchange,  it  must  be  admitted  that  the  legal  seisin  in  re- 
spect of  Dunley  Wood  remains  in  the  duke ;  and  that,  at  law  at  least,  he  had 
full  power  to  withdraw  from  the  engagement  entered  into,  by  what  has  been 
called  his  consent  of  the  1st  of  June,  1839.  But  if  a  writing  expressing  the 
closes  to  be  given  up,  and  containing  an  absolute  and  unconditional  consent 
to  accept  such  closes  in  exchange  as  the  commissioner  should  appoint,  satis- 
fies the  terms  of  the  forty-fifth  section ;  or  if  the  court  shall  think  it  sufficient 
that  there  is  a  writing  signed  by  the  duke,  particularizing  the  closes  to  be 
given  up,  and  a  writing  signed  by  the  commissioner  particularizing  the  closes 
to  be  received  in  exchange,  such  last  mentioned  writing  being  prepared  and 
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signed  uader  an  express  authoritjr  precedent,  and  ratified  by  the  acceptance 
of  the  duke's  agent  at  the  meetine  of  the  31st  of  October,  and  recognised  and 
confirmed  by  the  subsequent  tsucing  possession,  and  demising  of  the  closes 
received  in  exchange  as  the  duke's  own  land,  then  it  is  submitted,  that  the 
exchange  contemplated  by  the  forty-fifth  section  has  actually  taken  place. 
The  parties,  at  all  events,  have  in  the  most  clear  and  distinct  terms,  confer* 
red  upon  the  commissioner  the  power  of  making  exchanges  between  them. 
That  power  was  acted  upon  by  the  commissioner,  and  recognised,  if  it  need 
recognition,  by  the  parties ;  and  in  March,  1840,  it  was  too  bte  for  the  duke 
to  revoke  the  authority  after  it  had  been  so  completely  exercised. 
*2S71       ^^^  supposing  that  the  legal  tide  to  the  closes  ^acquired  under  the 
-'   exchanges  was  not  complete,  the  parties  upon  giving  and  taking  pos- 
session respectively,  would  at  least  become  tenants  at  will  to  each  other.    In 
order  to  determine  that  tenancy  at  will,  a  demand  of  possession  was  neces* 
any.  Where,  by  one  agreement,  A.  demises  Whiteacre  to  B.,  and  B.  demises 
Blackacre  to  A.,  it  is  submitted  that  A.  cannot  put  an  end  to  B.'s  tenancy 
'jf  Whiteacre  by  a  demand  of  possession  of  Whiteacre,  without  at  the  same 
time  relinquishing  or  ofiering  to  relinquish  the  possession  of  Blackacre.   Here, 
Ae  duke,  having  demised,  to  tenants  from  year  to  year,  the  lands  which  he 
took  in  exchange  from  Mr.  Neeld,  was  not  in  a  situation  to  relinquish  the 
possession  of  such  lands ;  and  though  it  appears  that  the  duke's  tenants 
ceased  to  cultivate,  no  act  had  been  done  to  put  an  end  to  their  tenancy  of 
those  lands  under  the  duke.     [Tuiiul,  C.  J.    When  this  motion  was  made, 
it  was  contended,  as  it  had  been  at  the  trial,  that  from  the  time  of  the  making 
of  the  scheme  or  arrangement  the  defendant  became  seised  of  the  lands 
aoRgned  to  him  in  that  scheme  or  anrangemait,  of  the  same  estate  to  which 
be  would  have  been  entitled,  if  the  award  of  the  commissioner  had  been 
caad^^  and  published.     The  real  point  in  the  case  is,  whether  there  has  been 
nch  a  consent  in  writing  to  the  exchanges  as  the  statute  requires,  and 
whether  the  freehold,  or  the  right  of  possession,  in  the  close  in  question,  has 
vested  in  the  defendant.]     That  question  will  depend  upon  the  language  of 
the  thirty-third  section,  the  effect  of  which,  it  is  contended,  is  not  merely  to 
fix  the  nature  of  the  tenure  of  the  lands  when  they  shall  be  vested  in  the 
new  proprietors,  but  to  determine  the  period  at  which  they  shall  so  vest ; 
that  period  being  distinguished  from  the  time  when  the  award  shall  be  made, 
ind  declared  to  be, — immediately  after  such  exchange  shall  be  made.     In 
Doe  dem,  Harris  v.  Sounder  it  was  held,  upon  the  construction  of  a  clause 
*28S1  '^™'^^''  ^^  *^^^  thir^-third  section  of  the  6  &  7  W.  4,  c.  115,  that  the 
^  allottee  became  seised  of  the  allotment  from  the  time  of  his  being  put 
m  possession  by  the  commissioner.     In  that  case  Patteson,  J.,  says,  ^'  the 
legislature  may  certainly,  by  proper  words,  give  the  seisin  and  legal  estate 
upon  the  allotment  only,  and  before  the  execution  of  the  award.     Here  the 
l^slature  has  used  proper  words  for  the  purpose  of  giving  the  seisin  and 
legal  estate  upon  the  allotment  only."     [Erskine,  J.,  Doe  v.  Sounder  was  a 
case  of  allotment ;  and  by  the  express  words  of  the  local  act,  the  property 
in  the  land  allotted  vested  in  the  allottee  from  the  time  of  the  allotment 
being  made.     In  this  case,  the  property  in  the  lands  exchanged  is,  by  the 
thirty-third  section  of  the  general  act,  to  vest,  upon  the  exchange  being 
viade ;  and  the  exchange  was  made  as  soon  as  the  commissioner  had  acted 
under  the  authority  given  him  by  the  parties.]    The  absence  of  consent  on 
the  part  of  the  patron  and  ordinary  would  not  affect  the  exchange  as  to 
Dunley  Wood.     The  glebe  lands  form  no  part  of  the  closes  transferred  from 
Mr.  Neeld  to  the  duke.      [Coltman,  J.     Supposing  the  duke  and  Mr. 
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Neeld  to  have  been  seised  b  fee  of  the  several  closes,  and  to  have  nego- 
tiated an  exchange  at  common  ]aw,  cauld  it  be  said  that  what  took  place 
was  sufficient  to  transfer  the  property  ?]  At  common  law  an  exchange  of 
lands  can  only  be  by  deed.  It  is  a  peculiar  and  technical  form  of  convey- 
ance, which  requires  the  observance  of  particular  forms,  and  is  subject  to 
particular  incidents  (a) ;  to  none  of  which  the  statutory  exchange  effected 
under  the  authority  of  enclosure  acts  presents  any  analogy.  Supposing  bow- 
ever  the  legal  seisin  to  remain  in  the  duke,  yet,  as  there  is,  in  this  case,  a 
regular  statutory  course  of  proceeding  in  progress  towards  an  award,  the 
court  will  not  allow  the  views  of  the  legislature  to  be  frustrated,  in  *a  rtooo 
fictitious  proceeding,  by  a  literal  compliance  with  the  terms  of  the  *- 
consent-rule,  which  is  attempted  to  be  substituted  for  a  substantial  perioral- 
ance  of  the  engagement  to  rest  the  defence  upon  tide  only.  It  cannot  be 
supposed  that  the  legislature  intended  to  leave  in  the  former  possessor  a 
right  to  re-enter  upon  lands,  in  respect  of  which,  powers  of  distress,  and  the 
right  to  bring  an  action  of  trespass,  as  upon  a  lawful  possession,  and  even 
the  right  to  recover  the  possession  by  an  act  of  ejectment,  (ft)  are  given  to 
the  new  statutory  possessor  io  the  case  of  an  allotment,  yet  the  lan^a^ 
with  respect  to  the  vesting  of  lands  exchanged,  in  the  respective  parties,  is 
precisely  the  same  as  that  which  vests  allotments. 

No.  544  was  one  of  the  closes  which  at  the  meeting  that  preceded 
the  signing  of  the  consents,  was  agreed  by  the  duke's  agent  to  be  given  up. 
Being  a  small  waste  spot  of  trifling  value,  it  was  overlooked  by  the  party 
who  prepared  the  consent  for  the  duke's  signature.  It  was  proved  at  the 
trial,  that  immediately  upon  the  mistake  being  discovered,  Mr.  Neeld  gave 
notice  that  he  relinquished  all  claim  to  No.  644,  without  requiring  any  com- 
pensation or  equivalent.  It  is  rather  ungracious  that  the  counsel  of  the  duke 
should  take  this  objection,  when  the  only  consequence  of  the  omission, 
caused  by  the  negli^nce  of  his  own  agenty  is,  that  the  duke  keeps  No.  544, 
and  is,  at  the  same  time,  paid  for  it,  in  the  lands  he  receives  from  Mr.  Neeld, 
as  though  he  had  given  up  No.  544. 

It  is  true  that  the  vice-chancellor  refused  to  grant  an  injunction  against 
the  present  action ;  but  it  is  equally  true,  and  equally  well  known  to  those 
who  instruct  the  learned  counsel  who  have  shown  cause  against  this  rule  on 
the  part  of  the  duke,  that,  upon  appeal  to  Lord  *Cottenham,  C,  that  r^ogn 
learned  person  has  intimated  his  intention  of  reversing  the  decision  ^ 
of  the  vice-chancellor,  and  of  granting  an  injunction  against  the  proceedings 
in  the  present  action. 

TiNDAL,  C.  J.  The  only  question  for  us  to  determine  is,  whether  such 
an  exchange  has  taken  place  between  these  two  parties  as  will  vest  the  legal 
interest  in  the  close  in  question  in  the  defendant.  In  the  view  which  I  take 
of  the  case,  it  is  unnece&saiy  to  determine  whether  the  legal  interest  could 
pass  to  the  respective  parties  before  an  award  was  made.  I  put  the  case 
upon  the  short  ground  that  no  consent  was  given  in  fact.  The  35th  section, 
which  authorises  the  exchange  of  old  enclosures,  provides  that  all  such  ex- 
changes shall  be  ascertained,  specified,  and  declared  in  the  award  of  the 
commissioner  or  commissioners,  and  be  made  with  the  consent  in  writing  of 
the  proprietor  or  proprietors  of  the  hereditaments  and  premises  which  shall 
be  so  exchanged.  No  award  has  been  made.  Neither  has  there  been  an 
exchange.  An  exchange  is  a  mode  of  transferring  land  well  known  to  the 
law,  and  is  well  defined  by  Littleton,  sect.  64,  &c.  The  question  is,  whether 

(a)  Tide  Co.  Litt  60, 61.  (6)  Ant^  SM. 


290]   Doe  d.  Duke  of  Beaufort  v.  Neeld.  T.  T.  1841.     159 

a  simple  consent  in  writing  to  the  givine  up  of  certain  specified  lands,  without 
stating  what  is  to  be  taken  in  exchange  is  an  actual  exchange  within  the  mean^ 
ing  of  the  statute.  It  appears  to  me  that  there  should  be  something  apparent 
in  writing  as  to  what  is  to  be  takeoj  no  less  than  as  to  what  is  to  be  given  ty. 
I  think  that  a  consent  in  writing  to  the  giving  up  of  certain  lands  to  an  un«r 
known  party,  in  exchange  for  lands  equally  unknown,  is  not  such  a  consent  to 
an  exchange  as  the  statute  contemplates.  The  duke  signed  a  paper  in  which 
he  expressed  his  willingness  to  give  up  certain  clos^  to  be  exchanged.  .But 
that  does  not  bind  the  duke  to  accept  in  exchange  whatever  closes  the 
*2911  commissioner  may  *choose  to  assign  to  him.(a)  Here  the  parties 
^  appear  to  have  mutually  misunderst^xi  one  another.  Can  there  exist, 
under  such  circumstances,  the  consent  meant  by  the  act  ?  I  think  that  there 
should  be  a  consent  by  both  parties  to  the  exchange,  after  the  particulars  of 
the  proposed  exchange  have  been  arranged.  What  efiect  such  a  complete 
consent  would  have  towards  a  vesting  of  the  legal  estate,  it  will  be  unneces- 
sary to  inquire.  It  seems  to  me  that  the  whole  case  has  arisen  from  a  mis- 
take, in  supposing  that  to  have  been  a  final  setdement  and  disposition  of  the 
property,  which  was,  in  (act,  merely  a  proposal.  I  therefore  think  that  the 
thirty-third  section,  upon  which  the  defendant  has  mainly  relied,  does  not 
apply  to  the  facts  of  this  case.  I  am  consequently  of  opinion,  that  the  rule 
which  has  been  obtained,  for  entering  a  nonsuit,  must  be  discharged. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  The  thirty-fifth  section  points 
out  in  what  manner  exchanges  are  to  be  made.  That  section  provides  that 
it  shall  be  lawful  for  the  commissioners  to  set  out^  allot ^  and  award  any  lands, 
tenements,  or  hereditaments  whatsoever,  whether  situate  within  the  bounda- 
ries of  such  open  and  common  lands  or  fields  or  adjoining  these,  within  the 
parishes,  or  in  which  the  lands  to  be  allotted  and  enclosed  are  situated  or  in 
any  of  them,  in  lieu  of  an  exchange  for  any  other  lands,  &c.,  within  the  same 
parish  respectively,  or  any  of  them,  or  within  any  parish,  &c.,  adjoining  to  the 
parishes,  &c.,  or  any  of  them,  and  that  all  such  exchanges  shall  be  asoer' 
tamed  J  spedfiedj  and  declared  in  the  award,  and  be  made  uriih  the  conseni  in 
writing  of  the  proprietor  or  proprietors  of  the  hereditaments  and  premises 
which  shall  be  so  exchanged,  such  consent  to  be  testified  in  writing  under 
taoAi  the  common  seal,  &c.,*  and  under  the  hands  of  the  other  consenting 
■I  parties  respectively.  There  must  therefore  be  a  setting  out,  allotting, 
and  awarding  by  the  commissioner  upon  a  written  consent  by  the  respective 
parties  to  the  exchange  of  specific  lands,  &c.  The  thirty-third  section  does 
not  regulate  the  time  at  which  the  exchanges  are  to  be  considered  as  com- 
plete. It  merely  puts  parties  who  have  particular  interests  under  settlements, 
&c.,  in  the  same  situation  with  respect  to  lands,  &c.,  received  in  exchange, 
when  the  exchange  shall  have  been  completed  under  the  provisions  of  Uie 
thirty-fifth  section,  as  they  were  in  before  with  respect  to  the  lands,  &c., 
which  they  ^ve  up.  The  question  at  what  period  the  exchange  is  effected, 
most  be  decided  upon  the  language  of  the  thirty-fifth  section. 

Erskine,  J.  Giving  the  fullest  effect  to  the  thirty-third  section,  and  con- 
ceding that  the  property  in  lands  exchanged  might j  for  any  thing  that  ap- 
pears m  that  section,  vest  before  the  award,  we  must  look  at  the  other  parts 
of  the  act,  to  see  whether  what  has  been  done  in  this  case  amounts  to  an 
achange.  It  may  be  that  the  property  in  lands  allotted  vests  before  the, 
award ;  but  it  appears  to  me,  that,  under  the  provisions  of  the  statute,  an 
ixchange  cannot  be  said  to  be  complete  until  the  award  is  actually  made. 
The  exchange  must  be  made  by  the  authority  of  the  commissioners,  and 
(a)  8ee  the  duke's  last  letter  lo  the  commissioner,  dated  1st  of  Jane»  iS40 ;  iiite»  STtt.  . 
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with  the  consent  of  the  parties.  It  appears  to  me  that  there  has  been  no 
exchange  in  fact  by  the  authority  of  the  commissioner,  or  with  the  consent 
of  the  parties,  as  I  consider  a  consent  expressed  in  writing  to  the  specific 
exchanges  to  be  the  consent  required  by  the  act.  The  parties  themselves 
can  hardly  be  said  to  have  considered  that  the  exchanges  were  complete. 
They  appear  to  have  had  confidence  in  each  other,  and  to  have  trusted  that 
the  scheme  proposed  by  the  commissioner,  and  to  which  they  verbally  as- 
sented, *  would  aAerwards  be  ratified  in  due  form.  I  am  therefore  r^aao 
of  opinion  that  the  rule  for  entering  a  nonsuit  should  be  discharged.    *- 

Maule,  J.  I  am  also  of  opinion  that  this  rule  should  be  discharged.  A 
pfimd/acU  title  having  been  shown  in  the  lessor  of  the  plaintiff,  the  defence 
set  up  was,  an  exchange  under  the  provisions  of  the  6  &7  W.  4,  c.  115,  (a) 
which  authorizes  exchanges  made  by  the  commissioner  with  the  consent  of 
the  parties.  I  think  that  the  utmost  effect  which  can  be  ascribed  to  the 
papers  given  in  evidence  at  the  trial,  is,  that  they  conferred  an  authority  on 
the  commissioner  to  dispose  of  the  lands  so  contained  in  the  different  con- 
sents, and  to  make  such  arrangements  as,  having  the  whole  before  him,  he 
might  find  to  be  the  most  convenient  to  the  parties.  In  the  case  of  a  simple 
exchange  of  one  field  for  another,  the  intervention  of  the  commissioner 
would  scarcely  have  been  required  ;  but  when  the  closes  of  several  parties 
were  to  be  dealt  with,  it  was  natural  to  select  a  person  in  whose  skill,  and 
in  whose  knowledge  of  the  property,  confidence  was  felt.  This,  however, 
is  a  special  authority  delegated  by  the  parties  to  that  person,  to  arrange  such 
a  complicated  series  of  exchanges, — an  authority  wholly  independent  of  the 
powers  conferred  on  him,  as  commissioner,  by  the  act.  Tlie  arrangements 
made  by  the  commissioner  under  this  special  authority  may  be  binding  as 
between  the  parties,  and  not  revocable  like  a  submission  to  arbitration 
before  the  3  &  4  W.  4,  c.  42.  (h)  But  they  would  be  binding,  not  as  trans- 
ferring the  legal  *title  to  the  lands  exchanged,  but  as  placing  the  r*2g4 
parties  under  an  obligation  to  ^'  ratify  and  confirm  what  the  com-  *- 
missioner  should  do  in  the  premises," — that  is,  to  consent  to  the  exchange, — 
when  decided  upon  and  ascertained  by  the  commissioner, — in  the  form  pre- 
scribed by  the  act.  The  only  question  now  before  the  court  is,  whether,  on 
the  2d  day  of  April,  1840,  the  lessor  of  the  plaintiff  was  entitled  at  law,  not 
whether  he  was  entitled  in  equity,  to  the  possession  of  the  close  in  Question. 
Upon  the  facts  of  this  case,  the  right  of  possession,  at  law,  was  clearly  in 
the  Duke  of  Beaufort.  Rule  discharged,  (c) 

(a)  Ant^,  273  (a). 

(6)  Even  before  that  statute,  a  »abinis8ioii  to  arbitration  coald  not  be  revoked  after 
tbe  power  of  the  arbitrator  had  been  executed.  Here,  the  execution  of  the  power  tpt' 
ciaOy  delegated,  would  appear  to  be,  the  delivery  to  the  parties  of  the  scheme  containing 
the  several  exchanges  which  the  commissioner  had  by  the  specially  delegated  authority 
been  empowered  to  make,  although  he  would  not  hefitndua  his  gtatuiory  power  until  the 
award  was  published. 

(c)  The  first  legal  step  taken  by  the  duke,  in  repudiation  of  the  exchanges,  was  an 
action  of  trespass  quart  cUnuum  fregii,  Tbe  defendant,  Neeld,  having  pleaded  several 
special  pleas  in  justification  of  his  entry  upon  the  (otm  tn  quo,  the  proceedings  in  tres- 
pass were  abandoned,  and  the  action  of  ejectment  was  brought.  A  bill  was  also  filed 
in  the  Court  of  Chancery  against  Mr.  Neeld  and  Mr.  Taylor,  the  commissioner  of  enclo- 
sure,  and  others,  for  the  purpose  of  restraining  the  commissioner  from  proceeding  to 
make  his  award  upon  the  footing  of  the  scheme.  Mr.  Neeld  then  filed  his  xross  bill 
against  the  duke  for  an  injunction  against  the  proceedings  in  ejectment. 

The  common  injunction,  until  answer,  having  been  granted  in  each  case,  ShadwelU 
V.  C,  upon  the  coming  in  of  the  answers,  continued  the  injunction  restraining  the  com* 
missioner  from  proceeding  with  the  award,  and  dissolved  tbe  injunction  restraining  tbe 
doke  from  proceeding  with  tbe  ejectment 
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Upon  appeal  from  each  of  these  decisions.  Lord  Cottenham,  C,  granted  an  injanctibm 
against  proceeding  further  in  the  action  of  ejectment,  and  dissolved  the  injanction 
restraining  the  commissioner  from  proceeding  to  make  his  award.  Both  cases  were 
afterwards  carried,  by  the  dnke,  by  appeal,  to  the  House  of  Lords ;  in  which  they  art 
now  (March,  184;l)  pending. 
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la  granting  a  new  trial  it  is  no  gronnd  for  refusing  to  annex  the  condition  of  payment 
of  costs  by  the  party  obtaining  the  rule,  that  the  attorney  of  the  adverse  party  was  not 
on  the  roll  of  attorneys  when  those  costs  were  incurred. 

Tkespass  quare  domumJr^U.  The  defendant  by  his  plea  denied  the 
plaintifiT's  possession  of  the  house  at  the  time  of  the  alleged  trespass. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  last  Kingston  assizes, 
the  jaiy,  contrary  to  the  direction  of  the  learned  jud^,  who  was  of  opinion 
that  the  right  of  possession  was,  upon  the  evidence,  in  the  defendant,  found 
a  yerdict  for  the  plaintiff,  damages  250/. 

lo  Easter  term  last,  WUckj  Solicitor-General,  obtained  a  rule  nisi  for  a 
new  trial,  without  payment  of  costs,  on  the  ground  of  the  yerdict  having 
been  perverse.     Against  which,  rule 
Shetj  Seijt.,  in  this  term,  showed  cause. 

The  rule  for  a  new  trial  was  made  absolute  on  payment  qfcosts^  the  court 
being  of  opinion  that  the  verdict,  though  apparendy  not  warranted  by  the 
evidence,  was  not  a  perverse  verdict. 

On  a  subsequent  day,  WUdey  Solicitor-General,  moved  for  a  nile  calling 
upon  the  plaintiJBT  to  show  cause  why  the  rule  pronounced  by  the  court  in 
this  cause  on  the  29th  of  May  last  should  not  be  amended  by  striking  out 
the  words  ^^  on  payment  of  costs."  It  has  lately  been  discovered  that  the 
plaintifiT's  case  was  conducted  by  a  person  whose  name  is  not  upon  the  roll, 
and  who  is  therefore  not  entitled  to  recover  costs  from  the  plaintiff.  The 
toAgi  ^^^^^^^"^9  therefore,  ought  not  to  be  required  to  pay  *costs,  either  to 
^  the  attorney  who  is  not  entitled  to  receive  them,  or  to  the  plaintiff 
who  is  not  liable  to  pay  them. 

Sed  per  curiam.  That  is  an  objection  to  be  taken  before  the  master.  It 
i3  no  ground  for  the  interference  of  the  court  in  the  first  instance. 

Rule  refused,  (a) 

(a)  In  taxini?  the  costs  of  the  former  trial  upon  the  mle  ahsolate  for  a  new  trial,  tha 
master  would  appear  to  he  hoond  to  allow  the  plaintiff* soch  costs  as  he  had  actually  paid 
to  his  non-qaalified  attorney,  and  such  somj^  as  he  had  advanced  to  him  on  account  of 
eosts,  (not,  of  course,  exceeding,  in  the  whole,  the  sum  at  which  those  costs  were  taxa^ 
ble  as  between  party  and  party,)  at  least  where,  at  the  time  the  attorney  was  orijnnally 
employed,  the  client  was  not  apprized  of  the  disqualification.  And  see  Meekin  v.  WhaUnf 
I  New  Cases,  69,  (27  E.  C.  L.  R,)  4  Moore  A  8c.  494 ;  Humpkreyi  v.  Harvey,  1  N.  C.  63, 
(n  E.  C.  L.  R^)  4  M.  &  8c.  500;  Re$der  y.  Bloomy  3  Bingh.  9,  (11  £.  C.  L.  R^)  10  B. 
Moore,  361 ;  Young  y  Dowlman,  3  Younge  A  Jenr.  34. 
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It  coTenant  upon  an  indenture  of  lease  for  non-payment  of  rent  and  non-reparatioik 
tbe  declaiation  alleged,  that  all  the  estate  of  the  lessee,  in  a  grtat  part  of  the  demited  ptt 
wKi,  (a)  came  to  and  vested  in  the  defendant  hy  assignment,  whereupon  and'wherehy 
the  defendant  become  posses-sed.  The  defendant  pleaded,  that  the  said  part  of  the 
premises  did  not  come  to  or  vest  in  her  by  assignment. 

Af^,  that  the  allegation  was  sustained  by  showing  that  A.,  an  assignee  of  the  term,  4e^ 

(a)  Vide  post,  319  (a). 
TOL.  zui.  21  0  2* 
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miaedpart  of  the  premises  (the  rent  sued  fof  being  specificallj  reseired  in  respect  of 

•nch  part)  to  B.,  lor  a  period  exceeding  the  then  remainder  of  the  term,  reserriog  a 

new  rent,  payable  to  himself,  exceeding  in  amonot  that  reserved  by  the  original  lease. 
.  and,  that  the  defendant  was  the  executrix  of  the  executor  of  Bk ;  although  the  deieiid* 

ant  had  not  entered,  or  done  any  act  beyond  taking  probate  of  B.'s  wilL 
SembU,  that  the  new  rent,  so  far  as  it  exceeded  the  rent  reserved  by  the  original  lease, 

would  be  a  rtnt-nck. 
The  registered  memorial  of  a  d^d  conveying  lands  in  Middlesex,  is  secondary  evidence 

of  the  contents  of  such  deed,  against  the  personal  representatives  of  the  party  by  whom 

such  deed  is  registered. 
It  is  too  late  to  obj^ect  to  the  competency  of  a  wimess,  when  such  witness,  after  having 

been  examined  upon  matters  on  which  t]ie  objection  to  the  competency  might  have 

been  taken,  has  left  the  box,  and  is  recalled  for  another  purpose  in  respect  of  which 

the  objection  also  arises. 

CoYENAifT.  The  declaration  stated  that  James  Haygarth,  before  and  at 
the  time  of  the  making  of  the  indenture  thereinafter  next  mentioned,  vas 
lawfully  possessed  of  the  tenements  thereinafter  dembed  to  Thomas  Stead,— 
for  the  residue  of  a  term  of  ninety-nine  years,  commencing  from  the  29th  of 
September,  1787 ;  that  being  so  possessed  thereof,  by  a  certain  indenture 
made  on  the  28th  of  April,  1791,  between  Haygarth  of  the  one  part  and 
Stead  of  the  other  part,  Haygarth  demised  to  Stead  a  piece  of  ground,  and 
a  messuage  and  premises  in  the  said  indenture  mentioned,  habendum  to  Stead 
his  executors,  administrators,  and  assigns  for  ninety-nine  years  from  Mid- 
summer, 1786,  at  the  yearly  rent  of  a  pepper-corn  for  the  first  four  years,  and 
at  the  yearly  rent  of  9/.  9s.  during  the  remainder  of  the  term,  *pay-  [-•oog 
able  quarterly.  The  declaration  then  set  out  corenants  by  Stead ,  to  ^ 
pay  taxes,  rates,  &c. ;  to  pay  an  additional  ground  rent  of  4/.  4;.  for  eveiy 
dwelling-house  that  should,  during  the  term,  be  erected  and  built  on  the 
back  part  of  the  demised  premises ;  and  to  keep  the  demised  premises  and 
the  pavements  in  the  front  thereof,  &c.,  in  repair. 

The  plaintiffs  then  conveyed  the  reversion  for  years  from  Haygarth  to 
themselves,  as  tenants  in  common,  by  various  mesne  assignments,  (a) 

Averment :  that  on  the  28th  of  April,  1790,  Stead  entered  and  became 
possessed  of  the  demised  premises,  the  reversion  thereof  belonging  to  Hay- 
garth ;  that  afler  the  making  of  the  first  mentioned  indenture,  and  during 
3ie  term  thereby  ^nted,  to  wit,  on  the  30th  of  March,  1830,  <<  all  the 
estate,  right,  title,  mterest,  term  of  years  then  to  come  and  unexpired,  pro- 
perty, profit,  claim,  and  demand  whatsoever  of  the  said  T.  Stead  of  and  in 
a  grwit  part  of  the  demised  premises,  with  the  appurtenances,  situate  and 
being  on  the  back  part  thereof,  by  assignment  thereof  then  made,  came  to 
arid  vested  in  the  defendant ;  whereupon  and  whereby  the  defendant  then 
became  and  was  possessed  of  the  said  part  of  the  demised  premises,  with 
the  appurtenances,  and  continued  so  thereof  possessed  from  thence  until  the 
commencement  of  this  suit ;"  that  after  the  making  of  the  first  mentioned 
indenture,  and  during  the  temi  thereby  granted,  to  wit,  on  the  1st  of  Janu- 
ary, 1819,  a  certain  dwelling-house  was  erected  and  built  on  that  part  of 
the  demised  premise^  which  so  came  to  and  vested  in  the  defendant  as 
aforesaid,  that  is  to  say,  on  the  back  part  thereof;  wherebv  the  said  addi- 
tional rent  of  4/.  Ab*  became  and  was  payable  fof  the  said  dwelling-house 
so  ^erected  and  built  as  aforesaid ;  that  after  the  making  of  the  first  rAogo 
mentioned  indenture,  and  after  the  plaintiffs  became  respectively  ^ 
possessed  of  and  entitled  to  the  said  reversions  (6)  as  afisresaid,  and  after  the 

(a^  The  mesne  assiffDments  are  not  set  out,  as  the  derivative  title  of  the  plain tiiKi  wu 
admjtted  on  the  record. 
(h\  Had  the  plaintiffs  been  assipiees  of  the  reversion  in  different  portions  of  the  de- 
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assignment  to  the  defendant,  and  during  the  term  by  the  first  mentioned 
indenture  granted,  to  wit,  on  the  29th  of  September,  1835,  81.  8s.  of  the 
said  additional  yearly  ground  rent  of  4/.  4s.  for  the  last  mentioned  dwelling- 
house  for  two  years  of  the  last  mentioned  term  ending  on  the  day  and  year 
last  aforesaid,  and  accruing  after  the  plaintifls  had  so  become  possessed  of 
and  entitled  to  their  said  respective  reversions  as  aforesaid,  became  and  was 
due  and  pajrable  fipom  the  defendant,  and  still  is  in  arrear  and  unpaid  to  the 
plaintiffs,  contrary,  &c. 

The  declaration  then  alleged  a  non-payment  of  16/.  16s.  for  two  years  of 
arrears  of  ground  rent,  accrubg  on  the  29th  of  September,  1836,  in  respect 
of  two  other  houses  erected  on  that  part  of  the  demised  premises  which  so 
came  to  and  vested  in  the  defendant  as  aforesaid ;  and  also  that  the  defend- 
ant, after  the  plaintifls  had  become  possessed  of  and  entitled  to  the  said 
reversions  as  aforesaid,  and  after  the  said  assignment  to  the  defendant,  and 
during  the  term  by  the  first  mentioned  indenture  granted,  neglected  to  repair 
that  part  of  the  demised  premises  which  so  came,  &c.,  contrary,  &c.  And 
so  the  plaintiffs  say,  &c. 

Profert  of  the  mdenture  of  demise,  and  of  certain  letters  testamentary, 
through  which  the  plaintiffs*  tide  to  this  chattel  reversion  was  deduced  from 
R  J.  WoUaston,  of  whom  they  were  legatees  in  common. 
*3001  ^^9  ^^^  all  the  estate,  right,  title,  interest,  term  *of  years  then 
^  to  come  and  unexpired,  proper^,  profit,  claim,  and  demand  of  the 
said  T.  Stead,  of  and  in  the  said  part  of  the  demised  premises  with  the  ap- 
purtenances, by  assignment  thereof  made,  did  not  come  to  or  vest  in  the 
defendant,  modo  etformd^ — concluding  to  the  country.    Issue  thereon. 

At  the  trial  before  Coltman,  J.,  at  the  sittings  at  Westminster  after  Hilary 
term,  1839,  it  appeared  that  Haygarth  held  the  premises  in  question  (among 
others,)  for  the  term  mentioned  m  the  declaration  under  an  indenture  of 
lease  irom  Lord  Southampton,  bearing  date  the  1st  of  December,  1789. 
In  order  to  prove  that  the  underlease,  granted  by  Haygarth  to  Stead  on  the 
28th  of  April,  1791,  had  vested  in  the  defendant  as  assignee  (the  only  issue 
'  raised  upon  the  pleadings,)  the  plaintiffs  showed  that  Stead  by  an  indenture  of 
&e  29th  of  Apnl,  1792,  assigned  the  residue  of  his  term  to  William  Pittman 
by  way  of  mortgage  to  secure  150/.  and  interest ;  that  by  an  indenture  of  the 
2d  of  November,  1792,  between  Stead  of  the  first  part,  Pittman  of  the  second 
part,  William  Thick  of  the  third  part,  and  James  Houson  and  Peter  White- 
wood  of  the  fourth  part,  Pittman  by  the  direction  of  Stead,  and  appointment 
of  Thick,  assigned  the  residue  of  the  term  to  Houson  and  Whitewood  ;  that 
by  a  deep-polfof  the  23d  of  March,  1799,  Houson  and  Wliitewood  assigned 
such  residue  to  Thick ;  that  by  an  indenture  of  the  5th  of  June,  lo04. 
Thick  ''  demised,  leased,  set,  and  to  farm  let "  unto  Thomas  Papworth  the 
premises  in  question,  fi-om  the  24th  day  of  June,  1804,  for  and  during  the 
residue  then  to  come  and  unexpired  of  and  in  the  term  of  ninety-nine  years, 
granted  bjr  the  mdenture  of  the  1st  of  December,  1789,  at  the  yearly  rent 
of  211.,  with  a  proviso  (which  never  took  eflect,)  that  if  Papworth,  his  exc- 
*3011  ^^^^^9  ^'9  should  within  the  first  seven  years  pay  to  Thick,  his  ^eX" 
^  ecutors,  &c.,  200/.,  then  the  rent  of  21/.  should  cease,  and  Papwortli, 
hb  executors,  &c.,  should  thenceforth  pay  the  rent  of  9/.  9*.  reversed  by 
tile  lease  from  Haygarth  to  Stead ;  that  Papworth  bequeathed  all  his  leasc- 
bolds  to  Henry  Hakewill  and  J.  S.  Blackmore,  whom  he  appointed  his  exc- 

■iseii  premUes,  they  would  ba^e  bad  several  rawmonf  /  bat  they  were  teoantB  in  cent* 
IMm  of  ooe  entire  undivided  rtvertion  in  the  whoU  of  the  demised  premises.  Vide  RohwU 
f.  SiMfl,  ant^  ToL  i.  677,  (99  E.  C.L.  R) 
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cutore  upon  trust ;  that  on  the  3d  of  May,  1817,  Papworth  died ;  that  oa 
the  30th  of  May,  1817|  Papworth's  will  was  proved  by  his  executors ;  that 
on  the  30th  of  January,  1827,  Blackmore  died  ;  that  on  the  30th  of  March, 
1830,  Henry  Hakewill  died,  having  by  his  will  appointed  his  widow,  the 
defendant,  sole  executrix,  who  on  the  4th  of  May,  1830,  proved  the  hist 
mentioned  will. 

The  defendant  was  not  shown  to  have  interfered  in  any  way  with  the 
premises  in  question,  but  was  sought  to  be  charged  as  assignee  of  the  term 
in  such  premises  by  operation  of  law. 

It  was  objected  on  the  part  of  the  defendant,  that  the  demise  from 
Thick  and  to  Papworth,  bein^  of  a  portion  only  of  the  premises  demised  by 
Haygarth  to  Stead,  and  at  a  diflerent  rent  and  for  a  different  term,  did  not 
operate  as  an  assignment ;  and  that  at  all  events  the  defendant  was  not 
chargeable  as  assignee,  being  at  most  executrix  of  an  assignee. 

In  tracing  the  mesne  assignments  of  the  term,  the  proof  given  of  the  deeds 
of  the  2d  of  November,  1792,  the  22d  of  March,  1799,  and  the  5th  of  June, 
1804,  was,  the  production  of  the  memorials  filed  in  the  register  office  for 
Middlesex.  The  defendant  had  been  served  with  notice  to  produce  the 
original  deeds ;  and  Charlotte  Thick,  who  was  the  daughter  and  executrix 
of  William  Thick,  stated  that  she  had  made  a  fruitless  search  for  such  deeds 
amount  her  father's  papers.  She  afterwards  proved  that  her  father  had  re- 
ceived rent  from  Henry  Hakewill  for  the  premises  in  question,  and  that 
after  her  ^father's  death,  Henry  Hakewill  had  paid  such  rent  to  her-  rf  3Q2 
self  as  his  personal  representative.  *- 

It  was  objected  that  the  memorials  were  not  sufficient  proof  of  the  deeds, 
and  that  Charlotte  Thick  was  an  incompetent  witness,  being  interested  in 
relieving  herself  from  liability  to  the  rent,  by  charging  the  defendant.  The 
objection  to  the  competency  of  Charlotte  Thick  was  not  taken  until  afler 
she  had  lefl  the  witness  box,  and  was  recalled  by  the  plaintiiTs  to  prove  the 
payment  of  rent  by  Henry  Hakewill. 

The  foregoing  objections  were  severally  overruled  b^-  the  learned  judce, 
and  a  verdict  was  entered  for  the  pla'mtifls ;  leave  bemg  reserved  for  me 
defendant  to  move  to  enter  a  nonsuit,  in  case  the  court  should  be  of  opbion 
either  that  the  lease  from  W.  Thick  to  Papworth  did  not  amount  to  an  as- 
signment, or  that  the  defendant,  being  only  an  executrix,  was  not  chargeable 
as  the  assignee  of  Papworth. 

BampaSy  Serjt.,  in  Easter  term,  1839,  obtained  a  rule  nisi,'  for  a  nonsuit 
on  the  points  reserved  ;  or  for  a  new  trial  on  the  ground  of  the  inadmissi- 
bility of  the  memorials,  and  the  incompetency  of  Charlotte  Thick. 

Stephen  J  Serjt.,  and  ByUs^  showed  cause.  The  first  objection  taken  on 
the  part  of  the  defendant,  was,  that  the  lease  from  Thick  to  Papworth  did 
not  operate  as  an  assignment.  It  is  said  that  the  lease  did  not  amount  to 
an  assignment,  being  at  a  different  rent,  and  for  a  longer  period.  It  is  evi- 
dent that  it  was  intended  by  the  parties  to  be  an  assignment.  Papworth 
i^as  to  purchase  the  ground  m  question  for  200/.,  which  sum,  until  payment, 
was  to  be  secured  thereon.  Tnere  can  be  no  doubt  that  the  deed  transfer- 
red all  the  interest  in  that  part  of  the  demised  premises  to  Papworth.  The 
same  instrument  *may  be  a  lease  for  some  purposes,  and  an  assign-  rftOQO 
roent  for  others.  It  was  immaterial  to  the  representative  of  Haygarth,  '- 
what  amount  of  rent  was  reserved  as  between  Thick  and  Papworth.  Can 
an  assdgnment  mean  any  thing  more  than  a  transfer  of  the  estate  of  the  as- 
idg^or  to  the  assignee  ?  As  between  a  reversioner  and  an  assignee  of  the 
terii)  this  question  could  hardly  arise;  but  there  are  several  cases  in  wMcb 
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it  has  arisen  between  parties  interested  in  the  term.  In  Hlda  v.  Dowmngj 
1  Ld.  Raym.  99 ;  post,  323,  it  is  laid  down,  that  "  if  lessee  for  three  years 
assigns  his  tenn  for  /bur  years,  or  demises  the  house  for  four  years,  he  does 
not,  by  this,  gain  any  tortuous  reversion,  and  it  does  but  amount  to  an  as- 
sigmnaU  of  his  interest."(a^  In  Palmer  t.  Edtoardsy  1  Dougl.  187,  n., 
which  is,  in  substance,  similar  to  the  present  case,  the  instrument  was  held 
to  be  an  assignment.  Buller,  J.,  there  speaking  of  PotUtney  y.  Holmes, 
1  Stra.  405,  post,  312,  says,  <^  that  case  only  determined  that  what  cannot 
be  supported  as  an  assignment,  shall  be  good  as  an  underlease,  against  the 
party  granting  it."  Preece  v.  Corriej  5  Bmgh.  24,  (15  £.  C.  L.  R.,)  2  Mo. 
&  P.  57  ;  Baker  t.  Go$tling,  1  New  Cases,  19,  (27  £.  C.  L.  R.,)  4  Mo. 
&  Sc.  539 ;  HarUhame  y.  WaUon,  5  N.  C.  477,  (35  E.  C.  L.  R.,)  7  Scott, 
493,  will  be  cited  on  the  other  side.  \11  these  were  cases  between  parties 
claiming  under  the  original  demise ;  and  it  may  be  admitted,  that  although 
the  termor  transfer  all  his  interest  in  the  term  to  the  transferee,  a  contract 
in  the  nature  of  a  demise  may  be  created,  as  between  themselves.  As 
far  as  the  reversioner  is  concerned,  however,  it  amounts  to  an  assignment  of 
the  whole  term. 

The  second  and  principal  objection  is,  that  the  defendant,  beins  only  the 
*3041  ®^^"^^  ^^  ^^  assignee,  and  *not  having  entered,  is  not  ctiargeable 
1  as  assignee  of  the  term.  It  is  said,  that  to  hold  this  would  be  to 
make  the  defendant  liable  de  bonis  proprUs.  The  issue  is  taken  on  the  as- 
signment only,  and  not  upon  the  entry.  The  entry  is  a  necessary^  part  of 
the  asagnment.  [Mavle,  J.  You  would  say  that  the  defendant  might 
have  renounced  the  executorship.]  She  might  have  pleaded  that  the  rent 
was  more  than  the  value  of  the  premises.  [Tindal,  C.  J.  That  is  where 
she  has  entered :  does  she  want  such  an  allegation  where  she  has  not  en- 
tered ?]  Then  executors  might  refuse  to  enter.  [Tindal,  C.  J.  If  so, 
you  could  declare  against  them  m  the  detinet.]  The  position  that  an  exe» 
cator  may  discharge  himself  by  not  entering,  depends  upon  the  authority  of 
Serjt.  Williams  in^his  note  to  Jevens  v.  I&rridgey  1  Wms.  Saund.  1 ;  but 
this  position  will,  upon  examination,  appear  not  to  be  well  founded.  At 
the  period  when  that  note  was  written,  the  law  was  supposed  to  be  very 
different  from  what  it  has  nnce  been  held  to  be.  It  was  then  conceived 
that  an  assignee  of  a  term  was  not  chargeable  without  entiy.  It  had  been 
decided  in  RUan  v.  Jaques^  2  Dougl.  455,  that  if  a  term  were  assigned  bv 
way  of  mortgage,  the  lessor  could  not  sue  the  mortgagee  as  assignee  '^  of  all 
the  estate,  right,  title,  term  of  years  to  come  and  unexpired  property,  profit, 
claim,  and  demand  whatsoever,  of  the  lessee  of,  in,  and  to. the  demised  pre- 
mises,'' even  after  the  mortgage  had  been  forfeited,  unless  the  mortgagee 
had  taken  actual  possession.  [Tindal,  C.  J.  There  is  no  occasion  for 
an  entry  to  bind  the  assignee  where  the  assignment  is  under  his  own  seal.} 
In  Walker  v.  Reeves^  2  Dougl.  461,  n.,  which  was  an  action  of  covenant 
against  the  asmgnee  of  the  lessee,  the  defendant  pleaded  an  assignment  over 
to  one  Rige;s,  by  virtue  of  which  assignment  Riggs  entered.    The  plaintiff* 

^%n1  ^pi^^9  ^^^  ^^  ^®  ^^"^^  when  the  rent  sued  for  became  *due,  the 
-'  defendant  remained  in  possession — fJbsque  hoc  that  RigG;s  entered. 
The  court  held  the  replication  bad,  as  the  assignment  was,  like  that  in 
JEotoii  V.  JaqueSj  a  mere  mortgage  transaction.  The  derision  in  Walker 
V.  Reeves  was  impeached  by  Turner  v.  Richardson^  7  East,  335,  where, 
however,  it  was  held  that  assignees  of  a  bankrupt,  who  never  took  pos* 

(«)  tr«.  Tlie  atsignment,  or  the  demise,  being  void  for  the  excess,  would  pass  only 
the  lessee's  Mtame. 
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therefore,  in  such  case  the  defendant  cannot  plead  plene  admnistratUj  for 
that  confesses  a  misapplication ;  since  no  other  payment  out  of  the  profits 
can  be  justified  till  the  rent  be  answered.     On  the  other  hand,  if  the  mt 
be  more  worth  than  the  land,  the  defendant  may  disclose  that  by  special 
pleading,  and  pray  judgment,  whether  he  shall  be  charged  otherwise  than  m 
the  detinet  only,     (iuod  Powell,  J.,  conoesri^."    Tlie  cases  certainly  make 
a  dbtbction,  whether  correcdy  or  not,  between  the  entry  of  an  executor  and 
the  acting  as  executor.]    The  authorities  which  hare  been  supposed  to 
militate  against  the  plaintiffs  case  having  now  been  examined,  it  will  be 
proper  to  advert  to  those  which  are  in  their  fevour.  In  BiUinghurH  v.  Spettr^ 
mauj  1  Salk.  297,  it  was  held,  that  if  an  executor  has  a  term,  and  the  pre- 
mises are  of  less  value  than  the  rent  reserved,  he  may,  in  an  action  in  the 
ddpet  and  ddinei^  plead  the  special  matter,  viddkety  that  he  has  no  assets, 
and  that  the  land  is  of  less  value  than  the  rent ;  because  an  executor  cannot 
waive  for  the  term  only,  for  he  must  renounce  the  executorship  in  toto^  or 
not  at  all.     If  an  executor  were  not  chargeable  unless  he  entered,  he  might 
at  his  pleasure  abstain  from  so  doing.     In  Howse  v.  Webster,  Yelv.  10*3,  it 
was  agreed,  that  if  a  man  demises  land  by  indenture  to  J.  D.  for  years, 
vieldmg  rent,  and  J.  D.  dies,  making  A  his  executor,  the  lessor  may  have 
debt  against  the  executor,  for  the  rent  reserved  and  in  arrear  after  the  death 
of  the  lessee,  although  the  executor  never  entered  or  agreed ;  for  the  execu* 
tor  represents  the  person  of  the  testator,  and  the  testator  by  *the  in-   r«Qin 
denture  was  estopped  and  concluded  during  the  term  to  pay  the  ^ 
rent  upon  his  own  contract ;  and  therefore,  although  the  rent  was  higher 
than  the  profit  of  the  land,  yet  the  executor  cannot  waive  the  land ;  but, 
notwithstanding  that,  he  shall  be  charged  with  the  rent.     Yelverton  is  a 
reporter  of  veiv  high  authori^.     [Maule,  J.     There  the  executor  was 
charged  dehorns  testaioris.]    In  PraUk  v.  tSng,  1  Mod.  185,  it  was  held 
that  the  executors  could  not  waive  a  term,  though,  if  they  could,  they  ought 
to  plead  it  specially,  for  it  is  naturally  in  them,  and  priimd  fade  is  intended 
to  be  of  more  value  than  the  rent.     If  it  should  fall  out  to  be  otherwise,  the 
executors  shall  not  be  liable  de  bonis  nropriisj  but  must  aid  themselves  by 
special  pleading.     An  interesse  Urmnni  is  an  estate,  for  some  purposes; 
Sqffyn^s  case^  5  Co.  Rep.  124  b.     [Maule,  J.  Suppose  a  bequest  of  the 
term,  and  the  executor  assents,  would  the  legatee  be  liable  before  entry  ?] 
In  that  case  it  is  conceived  that  the  rule  would  be  the  same  as  in  WUluoM 
V.  Bosanquet,     In  Com.  Dig.  Mmimstrationj  (B.  10,)  it  is  said  that  if  the 
testator  had  a  term  for  years,  this  vests  in  the  executor  or  administrator,  and 
he  cannot  refuse  it,  though  it  is  worth  nothing.     In  Reed  v.  Lord  Tenierden, 
4  Tyrwh.  Ill,  not  reported  upon  this  point,  Bavley,  B.,  on  SackaUU  v. 
Evans  being  cited,  intimated  that  it  had  been  overruled  by  WtlHams  v.  Bth 
ttnqiuet.{a)    The  defendant  ou^t  to  have  refused  the  executorship  of  the 
original  testator,  which  she  might  have  clearly  done.     See  Appendix  to  the 
Report  of  the  Commissioners  of  Real  Property,  p.  43.    By  the  payment  of 
rent  Henry  Hakewill  constructively  entered.     [Tindal,  C.  J.  The  payment 
of  rent  is  no  taking  of  the  esplees.]     Undoubtedly  he  dealt  with  the  estate 
by  paying  the  rent.    The  defendant  does  not  renounce  her  *execu-   r*Q|| 
torship  so  far  as  regards  this  estate.     There  is  no  statement  of  an   ^ 
entry  in  the  declaration  ;  and  if  the  omission  of  that  allegation  makes  the 
declaration  erroneous,  the  remedy  of  the  defendant  is,  by  motion  in  arrest 
of  judgment,  or  by  writ  of  error.     Tlie  issue  is,  whether  she  was  assi^ee ; 
and,  instead  of  traversing  that  averment,  she  might  have  pleaded  specially* 

(«}  Ex  relatione  E.  V.  Williams. 
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[Ton>Ai.,  C.  J.  Must  not  such  a  plea  have  concluded  with  a  general  tra- 
verse absque  hoc  that  she  was  assignee  ?]    If  the  defendant  be  an  ordinair 
assignee,  WilUami  v.  Bosanquet  shows  that  she  is  liable ;  if  she  be  not  such 
an  assignee,  she  ought  to  have  pleaded  specially,  and  not  to  have  pleaded, 
— as  she  has  done, — that  she  is  not  an  assignee  in  any  sense.     She  should 
have  pleaded  that  she  was  only  assignee  suSmodOy  concluding  with  a  veri- 
fication.    She  is  in  this  dilemma :  an  executor  is  liable  as  assignee  if  he 
deal  with  the  term ;  but  if  he  acts  at  all  in  the  capacity  of  executor,  he 
does  deal  with  the  term.    An  executor  suflers  no  hardship,  because  he  may 
always  plead  specially  the  real  value,  with  an  averment  that  he  has  no  assets. 
The  next  point  is,  whether  the  evidence  of  Charlotte  Thick  was  admis- 
sible.    It  is  submitted  that  it  was ;  but,  suppomng  she  was  not  a  disinter- 
ested witness,  the  objection  was  taken  too  late.  [Maule,  J.  If  the  objection 
had  been  taken  on  the  voir  dire  it  would  in  all  probability  have  been  an- 
swered by  her  stating  that  her  father  had  assigned  over  to  Papworth  before 
the  cause  of  action  accrued.]    She  was  called,  in  the  first  instance,  to 
account  for  the  non-production  of  certain  deeds  without  being  objected  to  ; 
and  it  was  not  until  she  was  called  back  into  the  box  for  another  purpose 
that  the  point  was  taken.   The  rule  is  clear  that  the  objection  must  be  taken 
m  the  first  instance,  unless  in  the  course  of  the  trial  something  is  elicited 
•^191  'vrhich  for  the  first  time  discloses  the  incompetency.     Hartshome^v. 
^^^    Waisan,  5  N.  C.  477,  (35  E.  C.  L.  R,,)  7  Scott,  493,  is  an  authority 
to  show  that  here  the  objection  was  taken  too  late. 

With  respect  to  the  memorials,  it  has  been  held  in  many  cases,  that  a 
paity  taken  properly  under  an  assignment  is  bound  by  declarations  made  by 
the  assignor  and  previous  holders  of  such  property.  The  defendant  having 
had  notice  to  produce  the  indenture  of  5th  June,  18Q4,  the  memorial  signed 
by  P^worth  was  admissible  against  persons  in  privity  with  H.  Hakewill, 
and  obviated  the  necessity  of  producing  the  deed.  If  the  plaintifT  had 
proved  a  parol  admission,  by  Papworth,  that  he  took  the  premises  from 
fhick,  it  would  have  been  sufficient,  1  Phill.  Evid.  217.  Presumptive  evi- 
deuce  of  assignments  is  sufficient  without  deducing  the  title  through  all  its 
intermediate  stages.  See  Earl  dem,  Goodwin  v.  Maxlery  2  W.  Bla.  1228 ; 
Collins  V.  Maukj  8  Carr.  &  Payne,  502,  (34  E.  C.  L.  R.) 

BompaSy  Serjt.  and  A.  V,  Richards  in  support  of  the  rule.  With  respect 
to  the  first  point,  whether  the  mdenture  of  June,  1804,  amounted  to  an  un- 
deriease  and  not  to  an  assignment  of  it,  it  is  said  that  when  a  party  has 
parted  with  all  his  interest  he  cannot  distrain,  though  he  can  do  so  if  he 
retains  a  single  day.  This  is  a  purely  technical  rule.  It  is  clear  that  be- 
fate  the  statute  of  quia  emptores,  there  was  no  pretence  for  such  rule ;  a 
seigniory  without  a  reversion  was  sufficient.(a)  But  that  statute  affects  free- 
hold interests  only-  In  Pder  v.  Edwards  the  words  were  ^'  assign^  trans- 
fer, and  set  over,''  which  distinguishes  that  case  from  the  present.  Parmen* 
ter  V.  WMer,  8  Taunt.  593,  (4  E.  C.  L.  R.,)  2  B.  Moore,  656,  is  admitted 
to  be  the  strongest  case  against  the  defendant.  There,  however,  the  question 
was  between  the  immediate  parties  to  the  instrument.  In  PouUney  v.  Holmes^ 

*3l31  ^  ^^^'  ^^'  ^^  ^^  ^^^^  ^tii^i  if  a  lessee  reserves  the  rent  to  himself, 
^  or  grants  over,  it  is  an  underlease,  and  not  an  assignment,  although 
it  be  for  the  whole  term.  Pretce  v.  Corrie^  5  Bing.  24,  (15  £.  C.  L.  R.,) 
2  M.  A  P.  57,  and  Baker  v.  GosUnft,  1  New  Cases,  19,  (27  E.  C.  L.  R.,) 
4  Mo.  Sl  Sc.  599,  are  to  the  same  effect ;  and  see  note  in  5  Mann,  k  Ryl 
158, 162,  in  which  the  several  cases  are  examined.    Burton  v.  Barclagp 

(a)  Seigniory  implying;  a  possibility  of  mMrtcr 

VOL.  XLn.  22  P 
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7  Bing.  545,  5  M.  &  P.  785 ;  Bac.  Abr.  Leases  (l.  3) ;  Bailiji^  4rc.,  rf 
fyswich  Y.  Maaimy  Cro.  Jac.  411. 

The  next  and  principal  question  is,  whether  the  executor  of  an  assignee 
of  a  term  can,  before  he  enters  or  receives  rent,  be  charged  as  assignee  of 
such  term.  As  a  geneml  proposition,  it  is  clear  that  an  executor  is  only 
liable  in  respect  of  assets  which  have  come  to  his  hands.  Comyns's  Digest, 
Assets  {J}.).  If  an  executor  does  not  do  his  du^  in  collecting  the  testator's 
debts,  he  may  be  liable  to  a  devastavit.  See  Com.  Dig.  Mfnimdraior{L). 
It  never  seems  to  have  been  surmised,  before  the  case  of  JVUion  v.  Tozerj 
4  Tyrwh.  561,  565,  1  Cro.  M.  &  R.  176,  that  an  executor  who  had  not 
entered  upon  the  demised  premises,  or  done  some  equivalent  act,  was  to  be 
held  personally  liable ;  and  even  there  the  point  wa^  not  decided,  but  was 
merely  thrown  out  as  a  suggestion.  If  the  distinction  which  exists  between 
an  assignee  in  his  own  ri^t  and  an  assignee  as  executor  be  clearly  home 
in  mind,  it  will  reconcile  many  of  the  cases.  In  1  Roll.  Abr.  603,  pi.  10, 
7  Vin.  Abr.  360,  it  is  said — ^^  In  an  action  of  debt  agamst  an  executor  for 
the  arrears  of  a  rent  reserved  upon  a  lease  for  years,  and  incurred  after  the 
death  of  the  testator,  the  writ  shall  be  in  the  debet  and  deiinety  because  the 
executor  is  *^  charged  of  his  own  possession ;"  (a)  the  meaning  of  which  is, 
that  he  is  not  to  be  ^charged  except  he  is  so  possessed.  In  Helier  v.  r«Q. . 
Caeeberty  1  Lev.  127,  it  is  not  stated  whether  the  administrator  ^ 
entered  ;  but  the  judges  clearly  seemed  to  have  thought,  that,  in  order  to 
charge  him  in  the  dAd  and  Jetinety  he  must  have  had  perception  of  the 
profits.  In  Sackvilk  v.  Evans j  Freem.  171,  it  is  said,  that  although  an 
administrator  or  executor,  after  the  death  of  the  intestate  or  testator,  maj 
waive  the  term,  and  then  they  shall  be  chargeable  no  further  than  they  have 
assets,  yet  if  they  do  possess  the  term,  they  shall  be  diargeabie  for  the  rent 
de  bonis  proprUs^  if  it  incurs  ki  their  own  time.  In  Baidton  v.  Canon^  lb.  337, 
1  Ventr.  271,  Pollexfen,  125,  Hale,  C.  J.,  lays  it  down,  that  when  a  lessee 
for  years  dies,  and  his  executor  enters^  it  is  in  the  election  of  the  lessor  to 
charge  him  in  the  detinet  only,  or  else,  as  he  takes  the  profits,  (and  is,  as  it 
were,  an  assignee^)  in  the  debet  and  ddinet.  Buckley  v.  Prrib,  1  Salk.  317, 
shows,  that  if  an  executor  do  not  enter,  he  cannot  be  charged  as  an  assignee 
at  all,  and  that  if  he  does  enter,  he  may  plead  that  the  rent  exceeds  the 
value  of  the  land.  [Maule,  J.  That  case  is  qualified,  as  to  the  latter 
proposition,  by  Rubery  v.  Stevens.]  The  same  doctrine  was  laid  down  in 
Billinghurst  v.  Speermany  1  Salk.  297,  where  it  would  appear,  that  the 
executor  had  entered  and  received  profits.  Howse  v.  Webistery  Yelverton, 
103,  when  examined,  does  not  support  the  view  taken  on  the  other  side. 
In  the  case  from  the  Year-book  of  Henry  VI.  {b)  it  is  said,  *that  the  r«««g 
executor  shall  be  charged  with  rent  if  he  enters,  but  shall  not  be   ^ 

(a)  The  judfrment  appears  to  have  been  reversed  in  Cam.  fioaec.;  bat  the  ground  of 
the  reversal  appears  to  impu|mf  not  the  principle  of  the  decision  in  B.  R.,  but  the  appli- 
cation of  that  principle  in  the  particular  case. 

(6)  Mire v.  Thoma$  — ,  H.  tl  H.  6,  fo.  S4,  pi.  6.    That  was  an  action  by  writ  of 

cut  in  vita,  in  the  course  of  which  it  was  said  by  Adcoe  (or  Ayseongh)  J.»  "  Suppose  a 
lease  be  made  to  a  man  and  his  wife,  for  the  term  of  their  two  lives,  and  the  husband 
dies,  and  the  wife  holds  herself  in  and  occupies  the  land,  she  shall  be  charged  with  the 
waste  done  by  the  husband  ;  but  if  she  waives  the  possession  and  occupies  (9«^r,doei 
not  occupy)  af^er  the  death  of  the  hnsband,  she  shall  be  discharged  of  the  action  of 
waste.  And  the  same  law  is,  if  I  let  land  to  Marlrham  (Serjeant)  for  ten  years,  render- 
ing to  roe  4«.  rent  per  annum,  and  the  rent  is  in  arrear  for  three  or  four  years,  and  Mark- 
bam  makes  his  executors  and  dies,  and,  within  the  term,  his  executors  occupy  the  landi 
they  shall  be  charged  with  the  rent  and  the  orrean;  and  if  they  waive  the  possession 
they  shall  not  be  charged  with  the  rent  or  with  the  arrears." 


815]  WoLLASTON  V.  Hakewill.  T.  T.  1841.  171 

charged  if  he  does  not  enter,  without  saying  that  he  shaH  not  be  charged 
de  banit  proprus.  Howse  v,  WAder  overrules  it  as  to  that,  and  decides 
that  the  executor  entering  shall  be  personally  liable  for  rent  and  arrears ; 
and  properly  so ;  for  the  latter  part  oS  the  position  in  the  Year-bo(dc,  in  the 
UDqualified  form  in  which  it  is  stated,  is  not  good  law.  [Skpkmy  Serjt. 
Wager  of  law  did  not  lie  in  an  action  of  debt  for  rent,  the  contract,  though 
tiot  under  seal,  being  considered  in  the  nature  of  a  specialty.]  (a)  In  me 
last  edition  of  Wms.  Saunders,  in  1824,  the  learned  editors,  in  their  note  to 
Jeeens  v.  Harridg€j  appear  to  be  clearly  of  opinion  thatt  an  executor  is  not 
chargeable  de  btmis  proprtie  unless  be  enter.  [Maule,  J.  That  note  was 
written  before  Rubery  v.  Stevens  had  been  decided  ;  and  WiUianu  v.  Bason" 
qud  is  not  referred  to.]  (6)  In  WiUiams  y.  Bosojiquei  it  is  expressly  stated 
that  the  defendants  accepted  the  mortgage  conreyance.  The  decision,  there- 
fore, amounts  to  no  more  than  this — ^that  a  party  who  tissenis  to  the  transfer 
of  an  estate  to  himself,  is  liable  wiAout  entry.  Remnani  x.  Bremridge  (c) 
shows  that  in  order  to  charge  an  executor  personally,  it  is  necessary  that  he 
^uld  enter.  It  does  not  appear,  in  the  report  of  lilney  y.  MbrriSj  in 
«Q^g1   1  Ld.  Raym.  553,  that  die  defendant  entered ;  *but  in  Carthew, 

^  p.  519,  it  is  distinctly  stated,  that  the  defendant  ^^  entered  and  was 
possessed."  In  Rubery  v.  SievenSj  the  court  appear  to  haye  considered  an 
entry  necessary  to  charge  Uie  executor  personally.  It  is  there  said  that 
"  the  executor  of  a  termor  cannot  waiye  the  term,  but  must  either  renounce 
or  accept  the  executorship  tit  toto,"  and  that  "  if  be  accept  the  executor- 
sibip  and  enier  upon  the  demised  premises,  he  is  phargeable,  as  assignee,  in 
an  action  of  debt  or  coyenant,  for  the  arrears  of  rent  due  after  his  entry,  de 
horn  proprUs.*^  The  defendant  here  being  the  executrix  of  an  executor, 
the  question  is  placed  in  die  strongest  possible  light.  She  has,  at  most,  only 
accepted  the  term  as  executrix,  and  she  lAouId  be  charged  in  that  character 
alnne.  Her  acceptance  of  probate  is  an  acceptance  cS  a  liability  to  perform 
certain  duties.  Can  it  be  said  that  if  an  old  term  be  hunted  out,  in  which 
the  executor  takes  die  legal  estate,  such  executor  is  to  be  liable  to  the  pay- 
ment of  the  rent,  and  the  performance  of  the  coyenants  contained  in  the 
lease?  All  other  contracts  and  liabilities  descend  on  the  executor  in  a 
representative  capacity,  why  should  it  be  otherwise  with  respect  to  leases  ? 
The  most  serious  conseo  uences  would  follow  if  it  were  held  that  an  executor, 
who  does  not  enter,  is  liable  upon  all  coyenants  running  with  the  land.  He 
ivould  continue  liable  in  respect  of  such  covenants,  except  on  that  for  the 
payment  of  rent,  although  the  premises  should  have  been  utterly  unproduc- 
tive. An  executor,  when  he  obtains  probate,  cannot  be  presumed  to  have 
the  means  of  knowing  the  covenants  or  other  contracts  into  which  the  tes- 
*3171  ^^^^^  ^^y  ^^^  entered,  {d)    *0n  the  other  hand,  the  lessor  has  all 

^  that  he  bargained  for — the  Habiii^  of  the  lessee  and  of  his  personal 
representative.  In  all  the  old  cases  it  will  be  found,  that  where  the  executor 
is  charged  in  the  debet  and  detinetj  he  has  entered ;  and  it  is  singular  that 

(a)  See  toI.  ii.  48S  (a).  (40  E.  C.  L.  R.) 

(6)  It  is,  however,  cited  afterwardR ;  see  1  Wms.  Saund.  S08  (A). 

(0  S  Taont.  191,  (4  E.  C.  L.  R.,)  S  B.  Moore,  M ;  where  the  ooeapation  having  been 
nHoUy  oDprodactive,  the.defendant,  allhoaf^h  he  had  entered,  wan  held  not  liable. 

(rf)  Bat  in  T.  4  H.  7,  fo.  15  b,  it  in  raid  by  Hoasey,  G.  J.  of  K.  B.,  ''That  an  ezeuator 
is  net  bonnd  to  take  notice  of  a  debt  of  the  testator,  an  lew  it  be  a  debt  r«>covered  in  a 
eoan  of  record,  and  then  he  shall  take  notice,  as  is  adjudiped  amio  4  H.  6."  jSrc,  LUtU- 
bm  V.  Hibtnm,  Cro.  El.  793.     And  see  Bac.  Abr.  tit.  Exermlon,  (L,  3,)  pp.  8S,  S3,  n. 

The  second  edition  of  the  Year-boQks,  by  omitting  the  word  '*ii«,"  makes  it  ^m 
bonnd." 
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now,  for  the  first  time,  an  attempt  should  be  made  to  charge  a  persoDsd 
representative,  de  bonis  propriisj  without  entiy. 

Charlotte  Thick  was  clearly  not  a  competent  witness,  being  the  personal 
representative  of  William  Thick,  under  whom  the  defendant's  first  testator 
Papworth  claimed.  She  was  called  to  prove,  amongst  other  things,  that 
H.  Hakewill  had  paid  rent  to  her  fiither  and  to  herself  subsequently  to  her 
father's  death.  B^  fixing  the  defendant,  Charlotte  Thick  was,  in  effect, 
dischar^ng  herseli  from  her  liability  as  the  personal  representative  of  hei 
fether,  m  respect  of  the  covenants  m  the  original  lease.  It  is  submitted, 
therefore,  that  she  had  a  direct  interest  in  the  event  of  the  suit ;  Bland  ?. 
^nskyj  2  New  Rep.  331 ;  MBrain  v.  Fortune^  3  Campb.  317 ;  BepUy  v. 
Thompson^  12  B.  Moore,  55 ;  and  that  the  objection  is  not  removed  by  the 
3  &  4  W.  4,  c.  42,  s.  23.  HarUhame  v.  Watson^  5  New  Cases,  477, 
(35  £.  C.  L.  R.,)  Scott,  493,  shows  that  she  was  an  incompetent  witness. 

With  respect  to  the  period  at  which  the  objection  was  taken,  the  answer 
is,  that  the  proper  time  for  so  doing  was,  wnen  the  witness  was  recalled 
for  the  purpose  of  proving  the  payment  of  rent  by  H.  Hakewill.  Pre> 
viously  to  that  time  it  did  not  appear  that  the  witness  was  interested. 

It  is  said  that  the  memorial  of  the  deed  of  the  5th  of  June,  1804,  signed 
by  Papworth,  is  evidence  against  the  defendant,  as  being  an  admission  by  a 
person  under  whom  she  derives  her  title.  It  is  submitted,  that  the  defend- 
ant does  not  claim  under  Papworth,  in  any  sense  *which  should  r«Q<o 
bind  her  by  his  statements.  The  defendant,  far  from  claiming  the  ^ 
term,  repudiates  it.  [Tindal,  C.  J.  I  do  not  see  how  you  can  say  that 
you  do  not  claim  under  Papworth,  unless  you  can  maintain  the  proposition 
that  the  defendant  might  waive  the  term.  Maule,  J.  Suppose  you  are 
wrong  in  saying  that  you  are  not  assignee  of  the  term, — will  you  not  be 
bound  by  Papworth's  admissions  ?]  Here,  the  plaintifis  are  endeavouring 
to  fasten  a  liability  on  the  defendant  as  the  representative  of  Papworth,  and 
in  order  to  render  her  responsible,  it  is  assumed  that  she  claims  under  Pap- 
worth for  the  purpose  of  letting  in  evidence  of  his  declarations.  [Bosak- 
QUET,  J.  For  the  purpose  of  raising  the  point,  it  must  be  assumed  that 
you  are  assignee, — and  that,  without  taking  possession,  your  jissent  to  the 
executorship  makes  you  such  as8ignee.(a)  Timdal,  CT.  J.  If  you  had 
been  in  possession,  you  admit  that  Papworth's  declarations  would  have 
been  evidence.]  (6)  Doe  dem.  ShelUm  v.  ShtUon,  3  A.  &  £.  265,  (30  E. 
C.  L.  R.,)  4  N.  &  M.  857. 

TiKDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  plaintiffs  declared  in  this  case  on  certain  ^covenants  contained  r^oio 
in  an  indenture  of  lease,  made  by  one  Haygarth  to  one  Stead,  of  ^ 
certain  premises,  to  hold  from  Midsummer,  1786,  for  ninety-nine  years, 
deducing  their  title  to  the  reversion  from  the  lessor  by  various  mesne  as- 
signments, and  alleging  that  ^^  all  the  estate,  &c.,  of  Stead  of  and  in  a 

%  (a)  It  would  be  necesMiry  to  assume  that  if  Papworth  was  assignee,  the  dtftnimt 
unulti  he  liabU  in  the  preatnt  action,  as  otherwise  the  evidence  to  fix  Papworth  as  assignee 
would  be  immaterial ;  but  it  seems  to  be  far  from  necessary  to  assume  that  Papworth 
was  assifirnee  for  the  purpose  of  raising  the  question,  whether  a  particular  piece  of  eTi- 
dence  was  admissible  for  the  very  purpose  of  showing  him  to  have  been  such  assignee. 
(i>)  The  declarations  of  Papworth  were  oflered  in  evidence  for  the  purpose  of  shoiriog 
that  the  iiefmtiant  was  assignee,  because  Papworth,  whom  she  represents,  was  assignee. 
If  she  had  been  shown  to  be  primiA  farie  an  assignee,  by  taking  possession,  she  woald 
not  have  admitted  herself  assignee  through  anif  parfiettlir  amrm  of  amgnwtnt,  Abe 
might,  it  would  seem,  well  call  for  proof  that  Papworth  was  an  assignee  before  silt 
should  be  concluded  by  bis  admissions. 
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great  pari  of  the  demised  premises,  with  the  appurtenances,  aituate  and 
being  on  the  back  part  thereof,  by  assignment  thereof  then  made,  came  to 
and  vested  in  the  defendant ;  whereupon  and  whereby  the  defendant  be- 
came and  was  possessed  of  the  said  part  of  the  demised  premises,  and  con- 
tinued so  possessed  until  the  commencement  of  this  suit  The  plaintiffs 
then  proceeded  to  assign  a  breach  of  covenant  in  the  non-payment  of  certain 
additional  rents  resen'ed  by  the  lease,^a)  and  also  a  breach  of  covenant  in 
not  keeping  such  part  of  the  premises  m  repair. 

The  defendant,  by  her  plea,  traversed  the  allegation  ^^  that  all  the  estate, 
&c.,  of  Stead  of  and  in  the  said  part  of  the  demised  premises,  by  assign- 
ment thereof  made,  came  to,  and  vested  in,  her,  in  manner  and  form,"  &c. 
Issue  thereon. 

Upon  the  trial,  before  my  brother  Coltman,  at  Westminster,  a  verdict 
was  taken  for  the  plaintiffs  for  the  sum  of  26/.  5«.,  with  leave  to  the  de- 
fendant to  move  to  set  it  aside  and  to  enter  a  nonsuit ;  and  certain  objec- 
*3201  ^^^^^  having  been  taken  at  the  trial  as  to  the  ^admissibility  of  evi- 
^  dence  there  given,  the  rule  was  drawn  up,  to  show  cause  why  a 
noDsuit  should  not  be  entered  or  a  new  trial  had. 

The  motion  for  a  nonsuit  rested  on  two  grounds ; — first,  on  an  alleged 
variance  between  the  allegation  in  the  declaration,— charjging  the  defenclant 
generally  as  assignee  of  the  lease, — ^and  the  proof  offered  at  the  trial, 
whereby  it  appeared  that  she  was  only  executrix  of  the  executor  of  an 
assignee,  and  that  she  had  never  entered  or  taken  the  profits.  Secondly, 
that  the  documents  produced  at  the  trial,  independently  of  certain  objections 
urged  against  their  reception,  did  not  prove  that  the  person  to  whose  execu- 
tor the  defendant  was  executrix,  was  assignee  of  the  whole  term. 

The  first  objection  is,  in  substance,  an  objection  of  a  variance  between 
the  allegation  in  the  declaration  and  the  proof  of  the  character  in  which  the 
defendant  is  charged.  That  the  executrix,  if  she  had  entered,  and  had  by 
such  entry  become  posse&sed,  might  have  been  charged  as  assignee  of  the 
temi,  generally,  for  breaches  of  covenant  after  the  testator's  death,(6)  is 
admitted  by  the  defendant ;  and,  indeed,  the  case  of  Sevens  v.  Harridge, 
1  Wms.  Saund.  1,  and  the  cases  there  cited  in  note  (1,)  sufficiently 
establish  that  proposition ;  and  it  is  equally  well  established,  by  the  same 
authority,  that  where  the  executor  does  not  enter  and  take  possession,  he  is 
chargeable  for  the  breaches  of  covenant  which  happen  after  his  testator's 
death,  in  his  character  of  executor  only,  and  is  liable  no  otherwise  than  in 
respect  of  the  assets  which  have  come  to  his  hands  to  be  administered. 
But  the  question  raised  by  the  present  objection  does  not  turn  upon  the 
extent  to  which,  or  the  character  in  which,  an  executor  is  chargeable,  but 
is  strictly  and  properly  this, — whether  the  charging  the  defendant  in  the 
tool  1  present  *case,  as  assignee j  constitutes  a  variance  between  the  allega- 
-'  tion  2nd  the  proof;  and  we  are  of  opinion  there  is  no  variance. 

(a)  In  \he  ordinary  case  of  an  assignment  of  the  term  in  part  of  the  lands  demised* 
an  apportionment  of  the  rent  or  rents  wonid  be  necessary ;  for  although  the  lessor 
Blight,  notwithstanding  the  severance,  atue  the  lessee  or  his  personal  representative  for 
iIm  whole  rent,  or  distrain  for  it  upon  any  part  of  the  demised  premises,  yet  in  covenant 
or  debt  against  the  assignee  of  the  term  in  part  of  the  demised  premises,  such  an  as- 
si^ee  can  be  charged  only  pro  ratA,  Gamon  v.  Vernon,  3  Lev.  S3l,  Sir  T.  Jones,  164, 
and  see  Cotie,  Landlord  and  Tenant,  361.  Here,  however,  the  rent  sued  for  being  rent 
reserved  specially  with  reference  to  that  part  of  the  demised  premises,  in  respect  of 
which  the  defendant  was  sought  to  be  charged  as  assignee,  no  apportionment  was 
required. 

{tf)  Vide,  aot^,  p.  315,  n. 
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That  the  v^hole  tenn  vests  in  the  personal  representative  of  Ae  lessee j  on 
his  death,  there  can  be  no  doubt ;  the  executor  is  the  assi^ee,  in  law,  of 
the  term,  according  to  the  known  disrinction  between  assigns  in  law  and 
assigns  in  fact.  Such  is  the  doctrine  laid  down  in  5  Co.  Kep.  17  b,  viz., 
^*  That  the  assignee  of  the  assignee  should  have  an  action  of  covenant. 
So,  of  the  executors  of  the  assignee  of  the  assignee.  So,  of  the  assignee 
of  the  executor  or  administrator  of  every  assignee ;  for  all  are  comprised 
within  this  word  assignees;  for  the  same  right  which  was  in  the  testator  or 
intestate,  shall  go  to  his  executors  or  administrators."  And,  as  to  the 
argument  that  the  executor,  by  being  charged  generally  as  assignee,  becomes 
liable  de  bonis  propriisj  the  answer  is,  that  he  may,  by  proper  pleading, 
discharge  himself  from  personal  liability,  by  alleging  that  he  is  no  otherwise 
assignee  than  by  being  executor,  and  that  he  has  never  entered  or  taken 
possession  of  the  demised  premises ;  and,  as  is  well  known,  from  all  liability 
as  executor,  by  alleging  that  the  term  is  of  no  value,  and  that  he  has  fully 
administered  all  the  assets  which  have  come  to  his  hands.  If,  however, 
instead  of  relieving  himself  by  pleading,  he  takes  issue  upon  the  question 
whether  he  is  assignee  or  not,  we  think  the  evidence  that  he  is  executor, 
and  takes  the  term  as  executor,  proves  the  affirmative  of  the  issue  that  be 
takes  the  term  by  assignment.  The  precise  point,  however,  has  been  de> 
termined  in  the  Exchequer  in  Ireland  in  Green's  [Assignee  v.  Earl  of  Us* 
Unwell,  T.  T.  1840,  2  Brady,  Adair,  and  Moore's  Irish  Law  Rep.  384 ;  (a) 
in  which  it  was  held,  by  Pennefather,  B.,  and  Foster,  B.,  against 
Richards,  B.,  that  *the  production  of  letters  of  administration  taken  rm^^ 
out  by  the  defendant,  without  any  proof  of  entry,  sustained  an  alle-  ^ 
gation  in  the  declaration,  that  all  the  estates  and  interest  of  the  lessee  vested 
m  the  defendant  by  assignment.  As  well,  therefore,  upon  the  authority  of 
that  case  as  for  the  reasons  before  given,  we  think  this  objection  falb  to 
the  ground. 

Upon  the  second  objection  urged  as  a  ground  of  nonsuit,  the  fact$  at  the 
trial  stood  thus: — Haygarth,  demises  by  indenture  to  Stead  a  piece  of 
ground  for  99  years,  commencing  at  Midsummer,  1786,  which  term,  by 
successive  assignments,  becomes  vested  in  William  Thick.  Thick,  by  in- 
denture of  lease  bearing  date  the  5th  of  June,  1804,  demises  to  Papworth 
part  only  of  the  premises  contained  in  the  lease  to  Stead,  to  hold  to  Pap> 
worth  for  99  years  from  the  29th  of  September,  1787,  at  the  rent  of  21t  per 
annum.  The  defendant  is  the  personal  representative  of  Papworth ;  and  the 
objection  taken  is,  that  Papworth  held  under  a  lease  from  Thick  for  a  teroi 
longer  than  that  which  was  originally  granted  to  Stead,  and  that  he  held 
part  of  the  premises  only,  and  at  an  increased  rent ;  under  which  circum- 
stances it  was  argued  tliat  Papworth  Himself  could  not  be  an  assignee.  But 
as  to  the  assignment  being  of  port  of  the  premises  only  and  not  ofthe  whok^ 
we  see  no  objection  on  that  ground  ;  for,  on  the  one  hand,  the  assignee  of 
part  is  liable  to  an  action  on  every  covenant  running  with  the  land  and  af- 
fecting such  part,  Comyn's  Digest,  tit.  Covenant  (C.  3,)  and,  on  the  other, 
there  can  be  no  variance  upon  that  ground  in  the  present  case,  for  the  de- 
fendant is  charged  in  the  declaration  as  assignee  of  part  only,  and  the  issue 
is  raised  thereon  ;  and  as  to  the  rent  reserved  upon  the  lease  to  Papworth 
exceeding  that  in  the  original  lease  to  Stead,  the  excess  of  the  rent  beyond 
that  originally  reserved,  may  be  a  rent^seck  only ;  but  there  is  no  ground  for 

^a)  That  was  an  action  against  the  personal  representative  of  a  Uttet;  here,  the  part/ 
fought  to  be  charged  was  the  personal  representative  of  an  oM^tut.    Vide  post,  3tB^  a. . 
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*3231  ^^'^^S  ^^^  ^^®  tmnsfer  of  *the  wl^ale  term  will  not,  upon  that  ao- 
^  couDty  be  an  assignment  The  only  question,  therefore,  is,  whether, 
if  lessee  for  99  yeam,  demises  for  a  longer  term,  such  demise  operates  in  law 
as  an  asBignmcnt ;  and  we  entertain  no  doubt  but  that  for  a  very  long  period, 
the  law  l]»s  been  held  that  it  has  such  operation,  and  may  be  so  treated 
in  pleading.  The  resolution  of  the  court  in  Hkks  v.  Downingj  1  Ld.  Raym. 
99,  is  in  point ;  **  So,  if  lessee  for  three  years  assigns  his  term  for  four  years, 
or  demises  the  house  for  four  years,  he  does  not  not  by  this  gain  any  tor- 
toous  rerersion,  and  it  does  but  amount  to  an  assignmeni  of  his  interest. "(a) 
Parmaiter  v.  WMer^  8  Taunt  593,  (4  E.  C.  L  R.,)  2  B.  Moore,  656. 
We  dierefore  see  no  ground  for  a  nonsuit 

But  two  objections  hare  been  taken  against  the  admissibility  of  the  evi- 
dence oflfered  at  the  trial.  The  first  objection  is,  that  Charlotte  Thick  was 
not  a  competent  witness.(i)  The  other  b,  that  the  memorial  of  the  inden- 
ture of  assignment  from  William  Thick  to  Pap  worth  was,  under  the  circum- 
stances, inulmissible. 

As  to  the  first  point,  C.  Thick  was  the  personal  representative  of  W. 
Thick,  her  father,  the  probate  of  whose  will  sne  produced.  She  was  called, 
amoDgst  other  things,  to  prove  that  her  father  received  rent  from  H.  Hake- 
will,  to  whom  Papworth  had  bequeathed  the  lease,  and  that  since  her  father's 
death,  in  1830,  she  had  herself  received  the  rent  from  H.  Hakewill.  The 
objection  taken  was,  that  the  executrix  of  the  assignor  of  the  lease 
*3241  *^^^^  ^^^  ^  called  to  prove  that  the  defendant  was  assignee,  and 
^  Aereby  to  remove  her  own  liability  to  the  payment  of  the  rent.  As- 
suming, but  not  admitting,  this  objection  to  be  well  founded,  it  is  clear  that 
it  ought  to  have  been  taken  in  the  first  instance  upon  the  voir  dire,  in  which 
case  the  witness  against  whom  the  objection  was  made  might  have  removed 
it  by  her  answer,  that  her  father  had  assigned  over  to  Papworth  before  the 
breaches  of  covenant  had  been  committed  for  which  this  action  was  brought ; 
in  which  case  the  executrix  of  a  former  assignee  could  not,  in  any  point  of 
view,  be  liable ;  and,  in  strictness,  such  objection  ought  not  to  be  allowed  after 
the  witness  has  been  examined  without  objection,  and  recalled  for  another 
purpose.  But  in  the  present  instance,  where  it  is  manifest  from  the  evidence 
that  such  was  the  case,  and  that,  if  asked  the  question,  she  must  have  given 
that  answer  and  shown  her  competency,  we  think  we  ought  not  to  yield  to 
the  objection  when  the  opposing  party  has  waived  the  proper  time  and 
manner  allowed  by  law  for  raising  it.(c) 

And  if  Chadotte  Thick's  evidence  is  admitted,  it  puts  an  end  to  the  only 
remaining  objection,  which  was  to  the  production  of  the  memorial  of  the 
assignment  firom  Thick  to  Papworth ;  for  when  H.  Hakewill,  who  was  the 
executor  of  Papworth,  is  proved  to  have  been  in  possession,  bv  the  payment 
of  rent  from  htui  to  Thick,  the  memorial  of  the  assignment  from  Thick  to 
Papworth,  which  is  proved  to  have  been  signed  by  Papworth,  is  evidence 
against  Papworth  and  those  claiming  under  him,  and  with  the  evidence  of 
the  surveycHS  and  other  witnesses  ident^ing  the  premises  described  in  that 

(c)  This  point  did  not  arise  in  the  case,  and  it  is  merely  introduced,  bj  way  of  illnx- 
tfuion,  to  show  thai  no  interest  is  gained  in  the  hjrpothetieal  fownh  year,  ant^  303(a). 
h  is  DOC  noticed  in  the  report  of  this  case  in  1  8alk.  18,  or  12  Mod.  100.  In  the  record, 
truicribed  at  length  in  2  8alk.  724, 8  Ld.  Raym.  236,  it  is  alleged  that  the  plaintiff,  being 
leaaot  ■*  for  a  certain  term  of  years,"  demised  to  the  defendant  for  three  years,  if  ^or 
persQiw  should  so  long  (jointly)  live,  thi  nvenum  thtnof  beUmgmg  to  tht  pUti$it^, 


(6)  Vide  poM«  32a. 


And  see  TmrdU^  v.  Jirmld,  10  M.  A  W.  141. 
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assignment  as  part  of  those  which  were  demised  to  Stead ,  establishes  the 
aifimiative  of  the  issue,  that  the  defendant  took  by  assi^ment  from  Stead. 
4'%ABrt       *For  these  reasons  we  think  the  several  objections  raised  upon  this 
-I   rule  have  been  answered,  and  that  the  rule  must  be  discharged. 

Rule  di$charged.(a) 

(a)  Id  Smallpiece  t.  Evang,  1  Anders.  123, "  Thomas  Smallpiece  sued  tjectione  firma^  bj  bill 
in  the  Common  Place  against  Henry  E^ans,  an  aUorney ;  to  which  the  defendant  pleaded 
not  gailty ;  and,  upon  evidence  given,  it  was  demnrred.  The  case  was  this,  viz..  That 
one  William  More,  Knight,  by  his  indenture,  demised  the  tenements  to  Richard  Ferrant 
for  twenty-one  years,  upon  condition  that  the  said  Ferrant,  his  executors,  dec.,  should 
not  demise,  assign,  set  over,  or  put  away  their  estate  or  interest,  or  any  part  thereof,  to 
any  person  or  persons,  without  the  consent  of  More  in  writing.  Ferrant  died  intestate; 
administration  was  committed  to  Anne,  dec,  who  entered  and  granted  all  the  said  estate 
to  Evans.  Upon  which  the  question  was,  if,  by  this  assignment,  the  interest  was  for* 
feited  or  not;  for  if  so,  then  is  the  defendant  guilty  of  the  ejectmenL  And  it  was  ad- 
judged against  the  defendant.  For  three  of  the  justices  held  that  the  admin istratrii  was 
a$9ign«t  of  Ferrant,  and  thus  the  condition  in  words  and  intent  broken  ;  as  to  which  (a 
qua)  it  was  held  by  the  other  judge  of  the  place,  that  she  was  not  assignee  ;  and  he 
granted  (or  granting,  tt  grant)  that  an  executor  is  an  assignee,  as  all  the  others  held; 
the  reason  of  which  is,  because  he  is  made  executor  by  the  act  of  the  party ;  and  always 
where  one  is  assignee,  one  has  the  thing  assigned  by  the  act  of  him  who  made  him  as- 
signee ;  but  in  this  case,  the  administratrix  does  not  administer  by  assignment  or 
appointment  of  him  who  died  intestate,  nor  has  any  thing  by  his  act  or  consent"  *'It 
was  doubted  whether,  if  out  of  the  words  of  the  condition,  it  was  within  the  intent  of  the 
condition ;  which  point  was  not  discussed,  because  the  law  was  held  upon  the  point  as 
before.  But,  SembU,  that  this  last  point  has  in  it  more  appearance  of  proving  forfeiture 
than  the  first  point ;  for  it  was  not  the  intent  of  the  condition  that  the  lessee  should  have 
the  liberty  of  dying  intestate,  to  destroy  the  condition.  Therefore  it  shall  be  within  the 
intent,  qtuere.  And  quart  also  if  the  administratrix  was  amgnte  of  Ferrant,  so  that,  by 
the  administration  committed,  the  lease  should  be  forfeited;  or  if  he  had  made  an  exe- 
cutor who  proved  the  will,  &c.,  and  entered  into  the  lease,  if  that  should  be  a  forfeiture; 
and  it  seems  not ;  for  neither  one  nor  the  other  were  OMsigm  of  the  interest ;  hnt  the  one, 
to  administer  the  goods,  by  assignment  from  the  ordinary,  ana  the  other,  to  execute  the 
will,  by  the  appointment  of  the  testator." 

In  Green*i  Jl8$ignee  v.  Earl  of  lAstmoeU  (ante,  891,)  it  was  said  by  Pennefather,  B^  **  Ad 
administrator,  by  taking  out  administration,  assents  to  take  the  entire  of  the  property  of 
the  intestate  which  the  law  gives  him  *a  right  to ;  and  he  who  does  so  assents 
to  take  each  and  every  term  of  which  his  intestate  was  possessed,  and  he  can-    [*326 
not  divest  himself  of  it. 

Foster,  B.,  says,  **  There  are  authorities  to  support  the  application  of  the  principle  to 
the  present  case  ;  one  a  very  old,  the  other  a  very  recent  one.  Paul  v.  Mood'u,  2  RolL 
Rep.  131,  and  Rubery  v.  Sfroras,  4  B.  &  Ad.  241,  (34  E.  C.  L.  R.,)  1  N.  &  M.  18S.  It  is 
impossible  to  distinguish  this  case  from  either  of  those  cases." 

Paul  y.Moodie  was  an  action  of  debt  for  rent  against  Moodie  and  his  wife,  who  was 
executrix  of  an  assignee  of  the  lessee.  The  defendants  pleaded,  that  after  the  death  of 
the  testator  they  never  entered,  but  relinquished  the  possession  and  took  no  profits  there- 
of; upon  which  the  plaintiff  demurred.  The  justices  agreed  that  '*an  executor  cannot 
waive  the  term  and  lease,  but  notwithstanding  such  waiver  he  shall  be  charged  with  the 
rent;"  and  Haughtoi^,  J.,  said,  when  he  agrees  to  be  executor,  which  is  the  principal 
thing,  then  he  agrees  to  all  accessories.  Dodridge,  J.,  said,  can  the  executor  waive  that 
which  the  testator  has  accepted?  qnati  dieerei  that  he  cannot.  Haughton,  J.  He  cannot 
accept  to  be  executor  in  pan,  and  disagree  to  be  executor  for  other  part ;  but,  admittiojc 
that  be  might  waive  this  term,  he  ought  to  give  notice  to  the  lessor  of  the  waiver;  and 
also,  if  the  law  will  permit  htm  to  waive  the  lease,  then  he  might  by  this  means  occupy 
the  land  and  take  the  profits  until  the  day  before  the  rent  became  due,  and  then  waive  it. 
which  would  be  mischievous  to  the  lessor.  And  Dodridge  and  Haughton,  Js.,  held  that 
plme  adminittravit  is  not  (would  not  have  been)  a  good  plea,  because  they  are  (t/  ttt) 
charged  of  their  (son)  own  possession.  But  Montague,  C.  J.,  held  that  if  the  rent  were 
more  than  the  land  is  worth,  the  executor  might  have  pleaded  it ;  and  in  such  special 
case,  by  his  waiver  of  the  term  and  lease,  he  might  have  discharged  himself  of  the  rent. 

After  this  intimation  of  the  opinion  of  the  court,  Bridgeman  (of  connsel  with  the  de- 
fendants,) prayed  a  day  to  show  the  reversal  of  the  judgment  in  Harfrrave^t  cate,  6  Co. 
Rep.  51,  which  had  been  cited  in  the  argument  by  Damport,  for  the  plaintiff.  The  court 
said,  that  if  he  did  not  show  the  record  of  the  ease  so  reversed,  judgment  should  be 
given  for  the  plaintiff.    The  judgment  trai  reversed  (antt^  906 ;)  but  what  became  of 
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Pnie  r.  3Too£e  does  not  appear.  In  the  report  in  RoUe  no  judgment  in  stated,  Foster,  B^ 
appears  to  hare  assamed  that  as  Bridgeman  had  not  the  record  of  the  judgment  of  re* 
versa!,  the  judgeft  paid  no  attention  to  his  representations,  whether  well  or  ill  founded. 
Ii  the  other  ease  relied  upon  liy  the  two  barons,  Rubery  r,  S/cvciu,  it  was  merely  de- 
cided that  exeentors  of  a  lessee  are  chargeable  as  assigns,  for  such  part  of  the  rent  as  the 
occopatioQ  is  worth ;  and  that,  if  ihty  do  not  enter,  they  are  charged  merely  in  respect  of 
any  excess  of  the  rent  above  the  value,  and  tkaf  in  the  detmet  only. 
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A  testator  after  giving  certain  specific  and  pecuniary  legacies,  devised  all  the  reaidue 
of  bis  real  and  personal  estate  and  effects  to  trustees,  upon  trust  in  the  first  place  to 
let  aod  manage  the  same  until  his  son  James  should  attain  the  age  of  twenty<one  or 
die  onder  that  age ;  and  in  the  meantime  to  pay  and  apply  so  much  of  the  rents,  dcc^ 
as  tbejr  should  think  proper  in  the  maintenance  and  education  of  his  sons  and  daugh- 
ter, William,  Joseph,  James,  and  Elizabeth,  and  of  all  and  every  other  the  child  or 
children  of  his  body  lawfully  begotten,  who  should  be  living  at  his  decease  or  bom  in 
doe  time  afterwards,  until  they  should  respectively  attain  the  age  of  twenty«one  years. 
After  giving  the  annual  sum  of  100/.  each  to  William,  Joseph,  and  Elizabeth,  to  be 
paid  to  them  from  the  time  they  should  respectively  attain  twenty-one  or  marry, 
antil  James  shoold  attain  twenty-one  or  die  under  that  age,  he  proceedied  as  follows :— 
"And  from  and  immediately  after  my  said  son  James  shaU  have  attained  the  age  of 
tweotT-ooe  years  or  die  under  that  age,  then  as  to  the  sain  messuages,  Ac.,  and  all 
aod  every  the  premises  of  the  nature  of  freehold  or  leasehold,  to  the  use  of  my  said 
soos  and  daughter,  William,  Joseph,  James,  and  Elizabeth,  and  of  all  and  eveiy  other 
the  ebild  or  children  of  my  body  lawfully  begotten  who  shall  be  then  liring,  and  their 
scTeral  and  respective  heirs,  exeentors,  administrators,  and  assigns  for  ever,  or  for 
and  daring  all  my  estate  term  and  terms  of  years  and  interest  therein  respectively,  as 
<<"««<<  t«  commonj  and  not  as  joint-tenants,  in  the  shares  and  proportions  following ;  that 
is  U>  say,  in  case  tuere  shall  happen  sons  and  daughters,  or  a  son  and  daughters,  or 
iofls  and  a  daughter  then  living,  then  to  the  use  and  behoof  of  all  and  every  such 
children,  (as  the  case  may  happen,)  in  jtroportum  of  two  $hare$  to  each  eon,  and  one  ehare 
fo  each  daughter,  and  to  their  several  and  respective  heirs  and  assigrns  for  ever,  for  and 
daring  all  my  estate,  dkc,  therein,  as  tenante  in  eoiiimeii,and  not  as  joint-tenants ;  but  in 
case  there  shall  not  happen  to  be  any  daughter  then  living,  then  to  the  use  and  be- 
hoof of  all  and  every  the  sons  in  equal  proportions,  and  to  their  several  and  respective 
heirs,  ftc^  for  ever,  or  for  and  during  all  my  estate,  Ac.,  therein,  as  tena$U9  in  common, 
and  not  as  joint-tenants.  And  in  case  there  shall  not  happen  to  be  any  of  my  sons  then 
liTing,  to  the  nse  and  behoof  of  all  and  every  of  my  daaghters  who  shall  be  then  living; 
in  eqoal  shares  and  proportions,  and  their  several  and  respective  heirs,  dec,  for  ever, 
and  for  and  during  all  my  estate,  dec,  therein,  as  tenante  in  common,  and  not  as  joint- 
leoants,  the  annual  income  of  such  as  shall  be  under  age  to  be  applied  to  their  main* 
tenance.  And  in  ca$e  any  of  my  ekildren  ekatt  happen  to  die  either  before  or  after  my  eaid  eon 
Jama  thaU  attain  the  age  of  twonty-onM  years,  or  die  under  that  age,  Uaving  ieene  ef  hie  or 
^  body  lining,  then  the  ehare  or  eharee  of  him  or  her  wo  dying,  Vfhether  a  eon  or  a  daughter, 
^^nrding  to  the  proportione  aforeeaid,  ehatt  be  and  emare  to  the  uee  and  behoof  of  the  ieeue  of 
M«ft  of  them  eo  dying,  for  ever,  or  for  and  dmring  all  my  then  eetate,  Sfc^  therein  reeptetively. 
And  in  case  any  of  my  children  shall  die  under  the  age  of  twentynme  yeare,  either  before 
or  after  my  said  son  James  shall  attain  the  age  of  twenty-one  years,  or  die  under  that 
sgc,  and  wUhoat  leaving  lawful  ieeue,  then  the  share  of  him  or  her  so  dying,  whether  son 
ordanshier,  shall  be  and  enure  to  and  to  the  use  for  ever  of  the  survivors  and'  survi- 
vor of  them,  their  heirs,  executors,  dec,  in  the  same  proportions  as  their  original  share 
ud  shares.  And  in  case  all  and  every  my  said  child  or  children  shall  happen  to  die 
M^cr  the  age  of  twenty-one  yeare,  and  without  leaving  lawful  issue,  then  to  the  use  and 
behoof  of  my  nephews  and  nieces,  and  their  several  and  respective  heirs,  dbc^  fbr  ever, 
uid  for  and  daring  all  my  then  estate,  dec,  therein  respectively,  to  hold  ae  tenante  in 
toetmon,  and  not  as  joint-tenants,  in  the  same  shares  and  proportions,  with  respect  to 
males  and  females,  and  with  the  same  preference  to  males,  and  with  the  same  limita- 
^s  to  the  issue  of  any  of  them  happening  to  die  leaving  issue  then  living,  as  herein- 
before by  me  limited  and  apportioned  of  and  concerning  my  own  sons  and  daaghters;* 
vjth  an  nliimate  limitation  to  the  right  heirs  and  next  of  kin  of  the  testator. 

Aod  ay  to  all  the  residue  and  remainder  of  the  moneys  arising  from  the  trust-property, 
rent%  profits,  and  accumnlaiions  undisposed  of,  the  testator  directed  the  trustees,  as 
*M»n  as  his  said  son  James  should  have  attained  the  age  of  twenty-one  years,  or  should 
die  onder  that  age,  to  pay,  assign,  transfer,  and  deliver  the  same  unto  andiamongat  all 
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and  every  his  children  who  shoald  be  then  living,  in  the  same  shares  and  proportiou, 
with  respect  of  boys  and  girls,  and  with  the  same  preference  to  bojrs,  as  wss  thereiih 
before  by  him  directed  and  declared  of  and  concerning  the  division  of  his  real  estiles 
as  aforesaid.  And  in  case  any  of  his  said  children  should  be  then  dead,  leaving  issae 
tiien  living,  then  the  issae  of  such  of  them  dying  should  have,  and  be  entitled  to,  the 
share  and  proportion  of  the  parent  or  parents  so  dying,  with  a  similar  limitation  as  in 
case  of  the  freeholds  and  leaseholds  in  favour  of  his  nephews  and  nieces  in  the  ereot 
of  all  the  testator^s  children  dying  ander  twenty-one  and  anmarried. 

The  testator's  son  James  attained  the  age  of  twenty-one,  and  his  son  William  died, 
leaving  issue  a  son  and  daughter,  in  the  testator's  lifetime.  Shortly  before  his  death, 
the  testator  made  a  codicil  to  his  will,  in  which  he  stated  that  by  his  will  the  children 
of  William  would,  amongst  them,  be  entitled  to  an  equal  share  with  his  other  sons.  At 

'    his  death  the  testator  had  four  sons  and  four  daughters  living. 

Hddj  first,  that  under  the  will  and  codicil,  the  children  of  the  testator  living  at  his  death. 
took  an  estate  in  fee  in  six-sevenths  of  the  freehold,  and  the  whole  interest  in  six- 
sevenths  of  the  leaseholds,  as  tenants  in  common,  in  the  proportion,  as  regarded  male^ 
and  females,  appointed  by  the  will  in  favour  of  males,  with  an  executory  devise,  in  the 
event  of  the  death  of  any  of  the  said  children  leaving  issue,  of  the  share  of  each  soch 
child  so  dying'  to  the  issue  of  such  child,  as  joint'tenanU  in  fee,  in  equal  tkam ;  aod 
with  an  executory  devise  in  the  event  of  the  death  of  any  of  the  said  children  aoder 
the  age  of  twenty-one,  without  leaving  issue,  of  the  share  of  each  such  child  so  dyiog 
as  aforesaid,  to  the  surviving  children  of  the  testator  as  joini'ttnamii  in  fee,  in  the  like 
proportions,  as  regarded  males  and  females,  as  was  provided  with  respect  to  the 
original  shares ;  and  that  the  children  of  the  testator's  son  William  look  ao  estate  in 
fee  in  one-seventh  of  the  fitehoU,  and  the  a'hole  interest  in  the  one-seventh  of  the 
leauholdi,  ai  joini'^tnanttt  m  equal  shares. 

Secondly,  that  the  estates  and  interests  of  the  testator's  children  living  at  his  death,  (with 
the  exception  of  soch  as  took  effect  by  way  of  executory  devise,)  and  the  estates  and 
interests  of  the  children  of  his  deceased  son  William,  vested  in  them  on  the  testator's 
death ;  that  the  executory  interests  of  the  issue  of  such  of  the  children  of  the  testator 
as  were  living  at  the  death  of  the  testator,  vested  in  such  issue  respectively  upon  the 
death  of  their  parent ;  and  that  the  executory  interests  to  arise  to  the  surviving  child- 
ren of  the  testator  on  the  death  of  any  of  the  children  of  the  testator  without  leaving 
issue,  vested  in  them  respectively  on  the  death  of  such  children  without  leaving  issne. 

Thirdly,  that  the  children  of  the  testator  living  at  the  time  of  his  death,  took  six-sevenths 
of  the  resfduaiy  personal  property  of  the  testator,  consisting  of  moneys  arising  from 
the  trust-property,  rents,  profits,  and  accumulations  undisposed  of,  absolutely, as  tnuwtt 
in  commonf  in  the  proportions  before  mentioned ;  and  that  the  children  of  William  took 
one-seventh  of  the  same  residuary  personal  property  absolutely  as  /otur-fcnaiOs,  in 
equal  proportions. 

Fourthly,  that  the  widow  of  William,  the  testator's  eldest  son,  took  no  interest  in  the 
same  residuary  property,  either  as  widow  or  as  administratrix  of  the  estate  and  efiecis 
of  her  deceased  daughter. 

Joseph,  the  testator's  eldest  son  by  his  second  wife,  (who  survived  his  father,  and  died 
leaving  a  son)  by  his  will  charged  all  and  every  his  lands,  dtc,  whatsoever  and  where- 
soever situate,  with  an  annuity  of  1002.  to  his  widow  in  lieu  of  dower.  Held,  that  this 
annuity  was  not  chargeable  upon  the  share  of  Joseph  in  the  freehold  and  leasehold 
lands  so  devised  by  the  will  and  codicil  of  his  father,  but  that  the  same  was  chargeable 
upon  his  share  in  the  residuary  personal  property,  rents,  profits,  and  accumulations. 

By  a  decretal  order  of  Lord  Langdale,  M.  R.,  bearing  date  the  6th  of 
August,  1838,  made  in  several  causes  between  the  parties  hereinafter 
^mentioned,  (a)  the  following  case  was  directed  to  be  submitted  for  rvooo 
the  opinion  of  this  court  upon  the  questions  thereto  subjoined : —        ^ 

(a)  The  first  suit  was  between  James  Radley,  now  deceased,  and  Elizabeth  his  wife, 
plaintifls;  and  James  Lees,  Edward  Brown,  John  Lees,  the  nephew,  and  William  Lees,  the 
son  of  William  Lees,  deceased,  and  Elizabeth  Lees,  now  deceased,  infants,  by  Ann  Lees 
Iheir  guardian ;  and  Catherine  Lees,  widow  of  William  Lees,  (the  son  of  Joseph  I^es 
the  younger,  deceased,)  an  infant,  by  the  said  Catherine  Lees,  his  guardian ;  and  Han- 
nah fiees,  John  Lei  3  the  younger,  David  Lees,  Sarah  Ann  Lees,  and  Esther  Lees,  infants, 
by  the  said  Ann  Lees,  their  guardian,  defendants. 

-  The  second,  between  Elizabeth  Radley,  plaintiff,  and  Jane  Lees  and  William  Lees, 
(the  son  of  William  Lees,  deceased,)  Sophia  Lees,  Joseph  Jones,  Samuel  Radley,  Sophia 
Sadley,  Mary  Ann  Radley,  and  Sarah  Radley,  defendants. 

And  Che  third,  between  the  said  Elizabeth  Radley,  plaintiff,  and  Joseph  Lees,  defendaaL 
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Joseph  Lees,  hte  of  Clarksfield,  in  the  county  of  Lancaster,  gentleman, 
^3291  ^^  ^^  ^^'''  bearing  date  the  16th  of  *May,  1817,  and  duly  executed 
•I  and  attested  for  the  passing  of  real  estates,  (after  directing  the  pay- 
ment of  his  debts  and  funeral  and  testamentary  expenses,  which  he  charged 
on  his  real  and  personal  estate,  and  giving  several  specific  and  pecuniary 

*3301  ^^S^^^  ^^  ^^  ^^^9  ^^  ^  ^^^  ^nephews  and  nieces,  and  also  to 
^  other  paities)  gave  and  devised  as  follows : — 
"  And  as  to,  for,  or  concemmg  all  the  rest,  residue,  and  remamder  of  my 
messuages  or  dwelling-fiouses,  lands,  tenements,  collieries  or  coal  works, 
mines,  and  shares  of  mines,  and  all  other  mjfrtehoU  and  leasehold  heredita- 
ments whatsoever,  and  of  whatsoever  nature,  kind,  or  quality  the  same  be, 
and  wheresoever  situate,  lying  or  being,  and  also  all  my  real  estates  whatso- 
ever ;  and  also  all  my  stock  in  trade,  ready  money,  debts,  and  securities  for 
money,  goods,  chattels,  and  personal  estate  and  effects  whatsoever ;  I  give, 
devise,  and  bequeath  the  same,  and  every  of  them,  and  every  part  thereof, 
unto  my  nephews  John  Lees,  of  Fairfield,  in  the  said  county  of  Lancaster, 
John  iJees  ttadley,  of  HoUins  within  Oldham,  in  the  said  county  of  Lancas- 
ter, Charles  Harrop,  of  Dobcross  in  Saddleworth,  in  the  said  county  of  York, 
and  Edward  Brown,  of  Dobcross,  aforesaid,  their  heirs,  executors,  adminis- 
trators, and  assigns  for  ever,  according  to  the  nature  and  quality  of  the  same 
estates  and  premises  respectively ;  upon  the  trusts,  nevertheless,  and  to  and 
for  the  several  uses,  ends,  intents,  and  purposes  hereinafter  mentioned,  ex- 
pressed, and  declared,  of  and  concerning  the  same  respectively ;  that  is  to 
say;  upon  trust,  that  they,  the  said  John  Lees,  &c.,  and  the  survivors,  and 
sunrivor  of  them,  and  the  heirs,  executors,  and  administrators  of  such  sur- 

*3311  ^^^^>  ^^  ^^^  ^^^  ^^'  ^^^  carry  *on,  and  manage  my  said  mes- 
-'  suages  or  dwelling-houses,  lands,  tenements,  colUeries  or  coal  works, 
and  all  other  my  property  so  ^ven  and  devised  to  them  upon  trust  as  afore- 
said, to  the  best  advantage  in  their  power;  and  do  and  shall  put  and  place 
oat  at  interest  the  moneys  arising  fit>m  the  said  residue  of  my  personal  estate, 
and  the  rents,  issues,  and  profits  of  my  real  and  personal  estate,  subject, 
nevertheless,  as  herein  mentioned,  upon  government  or  real  securities  for 
and  during  and  until  my  son  James  shall  attain  the  age  of  twenty-one  years 
or  die  under  that  age  ;  and  also  do  and  shall  from  time  to  time  in  the  dis- 
cretion of  them  the  said  John  Lees,  &c.,  or  the  survivors  or  survivor,  &c., 
alter  and  change  the  securities  in  or  upon  which  the  said  trust-moneys  shall 
from  time  to  time  be  invested  ;  and  do  and  shall  receive  the  interest,  divi- 
dends, and  annual  produce  of  the  said  stocks,  funds,  and  securities,  and 
lay  out  and  invest  in  or  upon  stocks,  funds,  and  securities  of  the  like 
nature;  and  do  and  shall  in  the  meantime  pay  and  apply  so  much  of 
SQch  rents,  issues,  interest,  and  profits  as  they  or  he  shall  m  their  or  his 
discretion  think  proper,  in  the  support,  maintenance,  and  education  of  my 
tons  and  daughter,  William,  Joseph,  James,  and  Elizabeth,  and  of  all  and 
every  other  the  child  or  children  of  my  body  lawfully  begotten,  who  shall 
be  hving  at  the  time  of  my  decease  or  bom  in  due  time  afterwards,  until 
they  Am\  severally  and  respectively  attain  the  age  of  twenty-one  years ;  and 
as  and  when  my  sons  William  and  James,  and  my  daughter  Elizabeth,  shall 
severally  and  successively  attain  the  age  of  twenty-one  years  or  be  married, 
then  each  and  every  of  such  sons  and  daughters  respectively,  upon  his  or 
her  attainment  to  the  age  of  twenty-one  years  or  marriage  (which  shall  first 
happen,)  shall  be  entitled  to  and  shall  have  and  receive  from  my  said  tnis- 
^3321  ^^^  ^^^  ™y  ^^  ^"  James  shall  attain  the  age  of  twenty-one  years 
''  or  die  under  that  age,  the  annual  sua  *of  100/.  to  be  paid  out  of  die 
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reDtSy  issues,  and  profits,  and  interest  of  my  said  real  and  personal  estate, 
tfade,  and  effects  for  their  support  and  maintenance.  And  from  and  imme* 
diately  after  my  said  son  James  shall  have  attained  the  age  of  twenty-one 
years  or  die  under  that  age,  then,  as  to  and  concerning  all  and  eveiy  the 
said  messuages  or  dwelling-houses,  lands,  tenements,  and  hereditaments, 
collieries  or  coal  works,  mines,  and  shares  of  mines,  and  all  and  every  the 
premises  of  the  nature  of  freehold  or  leasehold,  with  their  aqd  every  of  their 
appurtenances,  to  the  use  and  behoof  of  my  said  sons  and  daughter,  Wil- 
liam, Joseph,  James,  and  Elizabeth,  and  of  all  and*every  other  we  child  or 
children  of  my  body  lawfully  begotten,  who  shall  be  then  living,  and  their 
tieveral  or  respective  heirs,  executors,  administrators,  and  assigns  ibr  ever, 
or  for  and  during  all  my  estate,  term,  and  terms  of  years  and  interest  therein 
respectively,  as  tenants  in  common,  and  not  as  joint-tenants,  in  the  shares 
and  proportions  following,  that  is  to  say,  in  case  there  shall  happen  sons  and 
dau^ters,  or  a  son  and  daughters,  or  sons  and  a  daughter  then  living,  then 
to  the  use  and  behoof  of  all  and  every  such  children  (as  the  case  may  hap- 
pen) in  proportion  of  hoo  shares  to  each  son,  and  one  share  to  each  daughter, 
and  to  their  several  and  respective  heirs  and  assigns  for  ever,  for  and 
during  all  my  estate,  right,  term,  and  terms  of  years  and  interest  therein, 
as  tenants  in  common,  and  not  as  joint-tenants ;  but  in  case  there  shall 
Dot  happen  to  be  any  daughter  then  living,  then  to  the  use  and  behoof 
of  all  and  every  the  sons  in  equal  shares  and  proportions,  and  to  their 
several  and  respective  heirs,  executors,  administrators  and  assigns  for 
ever,  or  for  and  during  all  my  estate,  right,  term,  and  terms  of  years, 
and  interest  therein,  as  tenants  in  common,  and  not  as  joint-tenants; 
and  in  case  there  shall  not  happen  to  be  any  of  my  sons  then  living, 
then,  to  the  use  and  behoof  of  all  and  every  ^of  mjr  daugh-  rtooQ 
fers  who  shall  be  then  living,  in  equal  shares  and  proportions,  and  ^ 
their  several  and  respective  heirs,  executors,  administrators,  and  assigns 
for  ever,  or  for  and  during  all  my  estate,  right,  title,  term,  and  terms 
of  years  and  interest  therem,  as  tenants  in  common,  and  not  as  joint-ten- 
ants; the  annual  income  of  such  as  shall  be  under  age,  to  be  applied 
to  their  maintenance.  And  in  case  any  of  my  children  should  happen 
to  die,  either  before  or  after  my  said  son  James  shall  attain  the  age  of 
twenty-one  years  or  die  under  that  age,  leaving  issue  of  bis  or  her  body 
living,  then  the  share  or  shares  of  him  or  her  so  dying,  whether  a  son  or 
dau^ter,  according  to  the  proportions  aforesaid,  shall  be  and  enure  to  the 
tise  and  behoof  of  the  issue  of  such  of  them  so  dying,  for  ever,  or  for  and 
during  all  my  then  estate,  term  and  terms  of  years,  and  interest  therein 
respectively.  And  in  case  any  of  my  children  fiball  die  under  the  age  of 
hoentif'-one  years,  either  before  or  after  my  said  son  James  shall  attain  the 
age  of  twenty-one  years,  or  die  under  that  age,  and  without  leaving  lawjid 
issue,  then,  the  share  of  him,  her,  or  them  so  dying,  whether  son  or  daughter, 
shall  be  and  enure  to,  and  to  the  use  for  ever  of,  the  survivors  and  survivor 
of  them,  their  heirs,  executors,  administrators,  and  assigns,  in  the  same  pro- 
portion as  their  original  share  and  shares.  And  in  case  all  and  every  my 
said  child  or  children  shall  happen  to  die  under  the  age  of  twenty^one  years 
end  without  leaving  lawful  issue,  then,  to  the  use  and  behoof  of  my  nephews 
and  nieces,  children  of  my  late  brother  John  Lees,  and  my  brother  James 
Lees,  and  my  sisters  Mary  Kadley  and  Elizabeth  Cresswell,  and  their  several 
and  respective  heirs,  executors,  administrators,  and  assigns,  for  ever,  or  for 
and  during  all  mv  then  estate,  right,  term  and  terms  of  years  and  interest 
therein  respectively,  and  according  to  the  nature  and  quality  thereof  respect* 
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*3341  '^I^>  ^^  ^'^  ^  tenants  in  ^common  and  not  as  joint-tenants,  in  tbe 
•■  same  shares  and  proportions,  vrith  respect  of  males  and  females,  and 
with  tie  same  preference  to  males,  and  wilh  the  same  limitations  to  the 
issue  of  aojr  of  them  happening  to  die,  leaving  issue  then  living,  as  is  hei«" 
inbefiMre  by  me  limited  and  apportioned  of  and  concerning  my  own  somi 
and  daughters.  And  in  case  there  should  not  happen  to  be  any  of  them, 
my  said  nephews  and  nieces,  or  issue  of  any  of  them  then  living,  then  to 
the  uae  and  behoof  of  my  right  heirs  and  next  of  Idn  for  ever,  according  lo 
the  nature  and  quality  thereof  respectively.  And  as  to,  for,  and  concerning 
all  the  residue  and  remainder  of  the  moneys  arising  from  the  said  trust 
property,  together  with  the  rents  and  profits  of  the  said  real  estate,  collieries 
and  ooal-worlcs,  interest  of  moneys,  and  accumulations  of  my  property, 
undisposed  of,  upon  trust  that  they,  my  said  trustees,  and  the  survivors  and 
survivor  of  them,  and  the  heirs,  executors,  and  administrators  of  such  sur- 
vivor, do  and  shall,  and  soon  as  my  said  son  James  shall  have  attained  the 
age  of  twenty-one  years,  or  die  under  that  age,  which  ever  shall  first  happen, 
pay,  assign,  transfer,  and  deliver  the  same,  and  every  part  thereof,  unto 
and  among^  all  and  every  my  children  who  shall  be  then  living,  in  the 
flune  shares  and  proportions,  with  respect  of  boys  and  girls,  and  with  the 
same  preference  to  boys,  as  is  hereinbefore  by  me  directed  and  declared  of 
and  ccHiceming  the  division  of  my  real  estates  as  aforesaid  ;  and  in  case  any 
of  my  children  shall  be  then  dead,  leaving  issue  then  living,  then  the  issue 
ci  such  of  them  dying  Ab\\  have  and  be  entided  to  the  share  and  propor- 
tioQ  of  the  parent  or  parents  so  dying.  And  in  case  it  shall  happen  that  aQ 
ami  every  of  my  said  child  or  children  shall  happen  to  die  under  the  agt 
of  twenty-one  yiears  and  unmarried,  then,  upon  farther  trust  that  they,  the 
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said  trustees,  and  the  ^survivors  and  survivor  of  them,  and  the  heirs, 


executors,  and  administrators  of  such  survivor,  do  and  shall  pay^ 
apply,  and  dispose  of  die  same  last-mentioned  trust-property,  unto  my  said 
nephews  and  nieces,  the  children  of  my  said  brothers,  John  Lees  and  James 
Lees,  and  of  my  sisters,  Mary  Radley  and  Elizabeth  Cresswell,  in  the  same 
Aares  and  proportions  with  respect  to  males  and  females,  and  with  the 
same  preference  or  distinction  to  males,  and  with  the  same  benefit  to  the 
inaeof  any  of  them  happening  to  die  leaving  issue  then  living,  as  is  herein* 
before  directed  and  appointed  of  and  concemmg  my  own  sons  and  daughters ; 
and  in  case  there  shall  not  happen  to  be  any  of  them,  my  said  nephews  or 
nieces,  or  issue  of  them  then  living,  then  upon  further  trust  to  pay  and  apply 
such  last-mentioned  trust-property  unto  such  person  and  persons  as  shau 
then  be  the  next  of  kin  to  me,  and  as  would,  according  to  the  statute  of 
distributions,  be  entitled  to  my  personal  estate  in  case  I  had  diefl  unmarried 
and  mtestate.  Provided,  nevertheless,  and  I  do  hereby  will  and  direct,  that 
when  and  so  soon  as  my  son  William  shall  attain  the  age  of  twenty-one 
vears,  or  be  married,  he  shall  be  paid  or  allowed  by  my  said  trustees,  for 
nis  own  exclusive  use  and  benefit,  10/.  per  centum  from  and  out  of  the  net 
profits  of  the  said  several  collieries  and  concerns  respectively  (but  not  from 
the  rents  or  income  of  my  real  estate)  during  the  life  of  my  said  son  Jamea 
under  the  age  of  twenty-one  years,  as  a  recompense  for  the  care,  trouble, 
and  industry  of  my  said  son  William  in  attending;  to  the  said  concerns,  for 
tbe  benefit  of  my  younger  children ;  and  I  do  also  hereby  will  and  direct 
that  when  and  so  soon  as  my  said  son  Joseph  shall  attain  the  age  of  twenty* 
one  years,  or  be  married,  he  shall  be  paid  or  allowed  by  my  said  trustees, 
for  Us  own  exclusive  use  and  benefit,  10/.  per  centum  m>m  and  out  of  the 
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net  profits  of  (he  said  seyeral  collieries  and  concerns  respectiydj  (but  not 
from  *the  rents  or  income  of  my  real  estates)  during  the  life  of  my  r*Qog 
aaid  son  James  under  the  age  of  twenty-one  years,  as  a  recompense  *- 
and  satisfaction  for  the  like  care,  trouble,  and  industry  of  my  said  soo 
Joseph,  in  attending  to  the  said  concerns ;  but  nevertheless,  if  my  said  tnis* 
tees,  or  the  major  part  of  them,  shall  be  of  opinion  that  either  of  my  said 
sons  so  having  attained  the  age  of  twenty-one  years,  or  being  married,  shall 
not  have  paid  such  care  and  attention  to  the  said  concerns  as  he  ought  to 
have  done,  then  it  shall  and  may  be  lawful  for  the  said  trustees  to  withhold 
such  allowance  or  share  from  such  of  my  sons  so  neglecting,  for  and  dmiDg 
the  year  in  which  such  son  or  sons  shall  be  so  negligent  'fhe  testator  then 
empowered  the  said  John  Lees,  John  Lees  Radley,  Charles  Harrop,  and 
Edward  Brown,  and  the  survivors,  &c.,  *^  until  my  said  son  James  shall 
have  attained  the  age  of  twenty-one  years  or  die  under  that  age ;  and  widi 
the  consent  of  such  of  my  sons  as  shall  have  from  time  to  time  attained  their 
ages  of  twenty-one  years,  to  grant  leases  for  long  terms  of  years,  or  con- 
yeyances  in  fee  of  au  or  any  part  of  my  said  lands,  tenements,  or  heredita- 
ments for  building  upon,  reserving,  &c. ;''  and  also  to  carry  on  so  man) 
coal  works  and  concerns  as  the  testator  should  be  a  partner  in  at  his  decease. 
And  the  testator  appointed  the  said  John  Lees,  &c.,  executors ;  and  con- 
cluded his  will  widi  the  usual  clauses  for  the  protection,  indemnity,  and 
reimbursement  of  expenses  of  bis  said  trustees  and  executors. 

The  said  testator  Joseph  Lees,  by  a  codicil  bearing  date  the  5th  of  Maj, 
1826,  duly  executed  and  attested  for  the  passing  of  real  estates,  gave, 
devised,  and  directed  as  follows : — 

^'  Whereas,  in  and  by  my  said  will  the  children  of  my  late  son  William 
will,  amongst  them,  have  and  be  entitled  to  an  equal  share  with  each  of 
pky  other  sons;   and  whereas,  I  have  in  and  by  an  indenture  bearing 
*date  on  or  about  the  1st  of  September,  1823,  settled  and  assured   r^wi 
unto  my  said  son  William,  his  wife  and  children,  an  annuity  of  100/.,   ^ 
to  be  for  their  joint  lives,  or  for  the  life  or  lives  of  the  survivor  or  longest 
liver  of  them ;  now  I  do  hereby  direct  that  the  value  of  the  said  annuibr  of 
100/.  shall  be  deducted  and  aoated  out  of  the  share  and  proportion  of  mj 
freehold  and  personal  estate  and  eflfects,  or  one  of  them,  which  will  so  and 
belong  to  the  children  of  my  said  son  William,  so  that  they  may  not  have  a 
greater  proportion  than  each  of  my  other  sons.     And  whereas,  since  the 
publication  of  my  said  will,  I  have  purchased  several  estates  or  parts  and 
jdiares  of  freehold  estates,  now  I  do  hereby  give  and  devise  the  same  free- 
hold estates  or  parts  and  shares  of  freehold  estates,  to  the  same  persons  for 
die  same  uses,  upon  the  same  trusts  and  for  the  same  ends,  intents,  and  pur- 
poses, with  the  same  benefit  of  survivorship  iOid  limitations  over,  and  in  the 
aame  shares  and  proportions,  as  are  expressed,  limited,  declared,  and  con- 
tained in  and  by  my  said  will  concerning  my  freehold  estates  therein  given 
And  devised.    And  whereas,  I  have,  in  and  by  my  said  will,  empowered 
and  directed  my  trustees  therein  named,  until  my  son  James  shall  attain  the 
ige  of  twenty-one  years,  to  grant  leases  for  long  terms  of  years,  or  con- 
yeyances  in  fee  for  buildine  upon,  reserved  a  yearly  ground  rent ;  now  it  is 
my  will  and  mind,  and  I  do  hereby  give  and  grant  4into  my  trustees  the 
flime  power  in  evenr  respect,  until  my  youngest  child  for  the  time  being 
Aall  attain  the  age  of  twenty-one  years.'' 

By  this  codicil  and  the  appointment  of  John  Lees  Radley  and  Charles 

llarrop  as  trustees  and  executors  was  revoked,  and  the  testator's  sons 

'  Joseph  and  James,  their  heirs,  executors,  administrators,  aiid  assigns,  ap* 
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pointed  tnutees  and  execators  in  the  nxHii  and  stead  of  the  said  John  Lees 
Badlqr  and  Charles  Hanop. 

*3381  '^^  testator  died  on  the  lOtli  of  May,  1826,  without  *haying 
•I  leYoked  or  altered  his  said  will,  except  by  the  codicil  above  set  forth, 
and  without  having  revoked  or  altered  the  said  codicil ;  and  the  said  will  and 
codicil  were  shortfy  afterwards  duly  proved  in  the  proper  ecclesiastical  court 
by  the  executors,  Edward  Brown,  Joseph  Lees,  James  Lees,  and  John  Lees, 

The  testator,  at  the  time  of  his  death,  was  seised  in  fee-simple  of  one 
undivided  inmety  in  certain  real  estates,  consisting  of  lands,  buildings,  mills, 
mines  of  coal,  chief  rents,  and  other  hereditaments  in  the  parishes  or  town- 
ships of  Oldham,  Royton,  and  Ashton-under-Lyne,  and  elsewhere,  in  the 
county  of  Lancaster,  and  in  the  parish  of  Saddleworth  in  the  county  of 
York;  and  he  was  also  seised  in  fee-simple  of  certain  parts  or  shares  of 
and  in  the  reversion  of  certain  coal-mines  in  or  near  Hathershaw,  Broadway 
Lane,  Copster  Hill,  Glodwick,  Horsedge,  Holebottom,  Swineclough^ 
Dirtear,  and  Greenacres,  in  the  township  of  Oldham  aforesaid,  and  else- 
where, expectant  on  the  determination  ot  certain  demises  thereof,  theretofore 
made,  to  certain  colliery  companies  in  which  the  said  testator  was  himself 
enga^,  and  which  demises  were  made  subject  to  certain  rents  to  him 
reserved  in  that  behalf. 

He  was  also,  at  the  time  of  his  death,  seised  in  fee-simple  of  certain  other 
parts  or  shares  of  and  in  certain  other  real  estates,  consbting  of  lands,  build* 
ings,  coal-mines,  whar&,  chief  rents,  and  other  hereditaments  in  Ashton- 
under-Lyne,  Chadderton,  and  Boyton  aforesaid,  and  in  Manchester  in  the 
said  county  of  Lancaster ;  and  also  certain  other  real  estates,  or  parts  or 
shares  of  real  estates,  in  the  said  counties  of  Lancaster  and  York,  and  else- 
where in  England.  He  was  also  possessed  of  certain  parts  or  shares  of  aiid 
in  certain  coUieries  in  Ashton-under-Lyne,  Oldham,  Chadderton,  and  Roy- 
ton  aforesaid,  which  were  held  under  leases  thereof,  granted  by  divers  par- 
*3391  ^^  ^^'  difierent  terms  of  ycBis  therein,  *and  also  of  otLer  personal 
^  estate  and  eflects  to  a  con^derable  amount. 

The  testator  was  married  three  times ;  and  by  his  first  wife  he  had  two 
children,  William  Lees  and  Elizabeth  Bradley,  the  plaintifT,  now  a  widow, 
whose  four  children  Samuel,  Sophia,  Mary  Anne,  and  Sarah  Radley,  are 
defendants  in  the  second  (a)  suit.  By  his  second  wife  he  had,  besides  one 
child  who  died  an  infant  before  the  date  of  the  will,  two  children,  viz., 
Joseph  Lees  and  the  defendant  James  Lees.  And  by  his  third  wife,  Ann 
Lees,  now  a  widow,  he  had  five  children,  viz.,  the  defendants  Hannah 
Lees,  John  Lees,  David  Lees,  Sarah  Ann  Lees,  and  Elsther  Lees.  The 
children  of  the  testator  by  hb  first  and  second  marriages,  respecti\'ely  attain- 
ed the  age  of  twenty^^ne  years  in  their  father's  lifetime.  The  children  by 
his  third  marriage  were  all  infiints  at  the  time  of  his  death.  William  Lees, 
the  eldest  son  ofthe  testator,  died  in  his  father's  lifetime,  (as  is  stated  in  the 
codidi,)  leaving  a  widow,  Jane  Lees,  one  of  the  defendants,  and  two  child- 
ren, viz.,  William  Lees,  one  of  the  defendants,  and  Elizabeth  Lees,  who  is 
aoce  dead,  being  an  in&nt  and  intestate,  and  to  whose  estate  the  said  de- 
fendant Jane  Le^,  has  taken  out  letters  of  administration.  Joseph  Lees, 
the  second  son  of  the  testator,  and  one  of  his  executors,  died  on  the  11th  of 
March,  1829,  leaving  a  widow,  the  defendant,  Catharine  Lees,  and  one 
child,  William  Lees,  another  of  the  defendants;  and  the  defendant  James 
I^es,  has  lately  had  another  son  bom,  named  Joseph  Lees,  who  is  also  a 
defendant  in  tUs  suit 

(a)  Aat^  SSS  (a). 
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The  questions  for  the  opinion  of  this  court  are : — 

First — What  estates  or  interests  in  the  several  lands,  tenements,  and 
hereditaments  in  the  said  will  and  codicil  mentioned,  {)a8sed  to  the  several 
children  and  grandchildren  of  the  said  testator  respectively,  under  and  by 
virtue  of  the  said  will  and  codicil ;  •  and  do  such  ^children  and  grand-  t9oaq 
children  respectively,  or  any  of  them,  take  such  estates  and  interests,  ^ 
or  any  of  them,  as  tenants  in  common  or  as  joint-tenants,  and  to  what 
diares  and  proportions  are  the^  respectively  entitled  i 

Secondly — ^At  what  respective  periods  do  such  estates  and  interests  re- 
spectively vest  in  such  children  and  grandchildren  respectively ;  and  do  tbqr 
vest  absolutely  or  subject  to  any,  and  what,  limitations  over? 

Thirdly — What  interests,  in  die  residuarv  property  of  the  testator,  con- 
sisting of  moneys  arising  from  his  other  devised  property,  and  from  dte 
rents  and  profits  of  his  r^  estates,  and  the  acciunulations  thereof  mention- 
ed in  the  said  will  and  codicil,  passed  to  the  several  children  and  grand- 
children of  the  said  testator  respectively  under  and  by  virtue  of  the  said 
will  and  codicil ;  and  is  the  interest,  so  passing  to  them  or  any  of  them, 
that  of  joint-*tenants  or  that  of  tenants  in  common,  and  in  what  proportions? 

Fourthly — What,  interest  in  the  same  residuary  property  passed  to  the 
defendant  Jane  Lees,  the  widow  of  "William  Lees,  the  eldest  son  of  the 
said  testator,  either  as  such  widow  or  as  an  administratrix  of  the  estate  and 
effects  of  her  deceased  daughter  Elizabeth  Lees  ? 

If  the  opinion  of  the  court  shall  be,  that  the  several  children  of  the  tes- 
tator who  attained  the  age  of  twenty«one,  did  not  take  the  said  lands,  tene- 
ments, and  hereditaments  in  the  said  will  and  codicil  mentioned,  as  tenants 
in  common  in  fee  absolutely,  then  the  attention  of  the  court  is  directed  to 
the  following  will  of  Joseph  Lees  the  younger,  the  second  son  of  the  tes- 
tator, who  attained  the  age  of  twenty-one  in  the  lifetime  of  bis  father,  and 
died  on  the  11th  of  March,  1829.  *^  First,  I  direct  payment  of  all  my  just 
debts,  funeral  expenses,  and  the  chains  of  the  probate  of  this  my  will ; 
and  I  do  hereby  charge  and  make  chargeable  all  and  singular  my  real  as 
well  as  personal  estate  with  the  ^payment  thereof.  I  give  and  be-  r«94i 
queath  to  my  dear  wife  Catherine  all  my  household  g^ods  and  fur-  ^ 
niture,  plate,  linen,  and  china,  to  and  for  her  own  use  absolutely.     I  also 

five  and  bequeath,  and  devise  to  her  m^  said  wife,  for  and  during  her  natural 
fe,  if  she  shall  so  long  continue  my  widow,  but  not  otherwise,  one  annuity 
or  clear  yearly  sum  of  100/.,  to  be  paid  and  payable  to  her  my  said  wife 
without  deduction,  by  two  equal  half-yearly  payments  in  each  year,  that  is 
to  say,  on,  &c.,  in  each  year ;  the  first  payment  thereof  to  become  due  and 
be  made  on  such  of  the  said  days  as  shall  next  happen  after  my  decease; 
and  I  will  and  direct  that  such  annuity  shall  be  issumg  out  of,  and  charged 
and  chai^able  upon,  all  and  every  my  lands,  messuages,  tenements,  and 
hereditaments,  and  parts  or  shares  of  lands,  messuages,  tenements,  and 
hereditaments,  whatsoever  and  wheresoever  situate ;  and  I  declare  the  pro- 
vision by  this  my  last  will  made  for  my  said  wife,  shall  be  by  her  taken  and 
had  in  full  satisniction  of  and  for  all  dower  or  thirds  at  common  law,  \rhieh 
she  might  have  or  claim  in,  to,  or  out  of  my  real  and  personal  estate  and 
effects.  I  nominate,  constitute,  and  appoint  my  said  wife  to  be  the  sole 
executrix  of  this  my  will,  and  guardian  of  all  and  every  of  my  child  and 
children  so  long  as  she  shall  continue  my  widow ;  and  in  case  of  her  fiiture 
marriage  or  death,  I  nominate,  constitute,  and  appoint  my  brother  Jaroea 
Lees  to  be  the  executor  of  this  my  will  and  guardian  of  my  child  or  child- 
ren.   And  as  to  for  and  conoemiog  all  and  singular  the  rest,  residue,  and 
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remaiiMler  of  my  messai^es,  lands,  mines,  rents,  tenements,  and  heredita^ 
ments,  and  parts  or  shares  of  messuages,  &c.,  whether  of  the  nature  of  fre^  ' 
hold  or  leasehold,  and  wheresoever  the  same  or  any  of  them  may  be  situate 
in  England,  togedier  with  all  and  singular  the  rest,  residue,  and  remainder 
of  my  personal  estate  and  eflects,  of  what  nature  or  kind  soever  the  same 
*3421  °^7  ^>  ^^  ^^  ^hereinbefore  by  me  di^sed  of,  (subject  never- 
^  theiess  to  the  payment  of  my  said  debts  and  the  said  armuity,)  I  give, 
devise,  and  bequeath  the  same  ami  every  part  and  parcel  thereof  unto  all 
and  every  my  child  or  children  who  dhall  be  living  at  the  time  of  my 
decease  or  deadi,  or  bom  in  due  time  afterwards,  to  hold  to  such  child,  if 
only  one,  &c.,  and  equally  amongst  such  children,  if  more  than  one,  as 
lenaats  in  common,  and  not  as  joint-tenants,  and  to  their  heirs,  executors, 
administrators,  and  assigns,  for  erer,  or  for  and  during  all  my  estate,  term, 
and  interest  Uterein.  And  it  is  my  will  and  mind  that  the  guardian  of  my 
said  child  or  children  shall  and  do,  ky  out  and  expend  such  portion  or  part  of 
the  income  arising  from  his,  her,  or  their  share  or  respective  shares,  in  and 
towards  their  maintenance,  support,  and  education,  as  the  guardian  shall 
think  fit,  until  such  child  or  children  shall  attain  the  age  of  twenty-one 
years.  And  I  direct  the  surplus  and  accumulations  of  my  said  estate  (if 
any)  to  be  invested  for  the  benefit  of  such  chikl  or  children,  in  government 
or  freehold  secaritiei,  and  not  otherwise,  with  power  to  call  ifi  and  reinvest 
the  same  from  time  to  time,  as  circumstances  may  require.  And  whereas, 
I  am  engaged  in  partnership  with  my  brother  James  Lees,  of  Ciarksfield, 
and  do  carry  on  business  with  him,  as  merchant,  manufacturer,  and  cotton 
spinner,  m  equal  shares,  under  the  firm  of  ^^  Joseph  and  Jam/^s  Lees,"  I 
direct  my  said  executrix  or  executor,  for  the  time  being,  to  carry  on  the 
nme  partnership  concern  until  the  termination  qf  the  partnership  articles 
between  us ;  and  I  do  declare  that  she  my  said  wife  shall  not  be  subject  to 
any  loss  or  de&lcation  that  may  arise  by  carrying  on  the  said  business. 
Ami  I  do  direct  that  the  money  arising  fipom  m^  share  of  the  stock  and 
partnership  property,  remaining  due  at  the  termmation  of  the  partnership 
tenn,  shall  be  invested  in  ^vemment  or  freehold  securities  during  the  mi- 
*3431  ^^"^  ^^  ^^^  ^child  or  children.  And  I  do  authorize  my  said 
^  executrix  to  receive  and  apply  the  profits  which  may  be  divided 
fiom  time  to  time  towards  the  maintenance  and  education  of  my  said  children." 

The  questions  for  die  opinion  of  the  court  upon  this  will  are : — 

First — Is  the  annuity  of  100/.  hereby  given  to  the  defendant  Catherine 
Lees,  chargeable  upon  the  share  of  the  said  Joseph  Lees  the  younger,  of  and 
in  the  lands,  tenements,  and  hereditaments,  devised  by  the  will  and  codicil 
of  the  said  Joseph  Lees  the  elder,  or  is  the  same  chargeable  upon  the  share 
of  the  said  Joseph  Lees  the  younger,  of  and  in  the  residuary  property  of  the 
and  Joseph  Le^  the  elder,  mentioned  in  the  third  question  above  proposed, 
the  said  Joseph  Lees  the  younger  not  having,  at  the  time  of  his  death,  any 
other  real  or  personal  estate,  after  payment  of  his  debts  ? 

Secondly — If  the  said  annuity  is  not  so  chargeable  as  above  suggested,  is 
^  said  defendant  Catherine  Lees  entitled  to  dower  out  of  the  share  of  the 
nid  Joseph  Lees  the  younger,  of  and  in  any  of  the  messuages,  lands,  and 
tenements,  devised  by  the  will  and  codicil  of  the  said  Joseph  Lees  the 
elder? 

Talfowrdj  Serjt,  (with  whom  was  JMetfor,)  for  the  plaintiflT,  and  also  for 
James  Lees,  Edward  Brown,  Hannah  Lees,  John  Lees  the  younger,  David 
i^^<i  Sarah  Ann  Lees,  Esther  Lees,  and  Joseph  Jones.  With  respect  to 
the  first  question,  it  is  submitted  that,  under  this  will,  the  testator's  children* 
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fheieb  named,  and  those  that  were  born  afterwards,  took  estates  in  fee  in 
the  freeholds,  and  the  absolute  interest  in  the  leaseholds,  as  tenants  in  com- 
mon, in  the  proportions,  as  between  the  sons  and  daughters,  pointed  out  by 
the  will.  With  r^ard  to  the  second  question,  it  is  ^contended,  that  rmoAA 
such  estates  vested  in  the  testator's  children  on  his  death, — James  '• 
Lees  his  youngest  son,  by  his  second  wife,  having  attained  the  ag|e  of  twen* 

2 -one  in  his  lifetime, — subject  to  an  executory  devise  over  to  their  issue,  in 
e  event  of  their  dying  under  twenty-one  leaving  issue,  and  in  the  event  of 
their  dying  under  that  age  without  leaving  issue,  the  share  of  any  one  so 
dying  to  ^o  among  his  or  her  brothers  and  sisters  then  living,  as  tenants  in 
common,  in  the  same  proportions ;  and  in  case  all  should  die  under  twenty- 
one  without  issue,  then  to  the  testator's  nephews  and  nieces,  with  an  ulti- 
mate remainder  to  his  right  heirs.  It  will  be  contended,  on  the  part  of  the 
grandchildren,  that  there  is  an  executory  devise  over  to  them  on  the  death 
of  their  parents,  without  reference  to  the  time  of  dying.  There  can  be  no 
doubt  that,  under  the  first  part  of  the  will,  the  children  would  take  vested 
estates  in  fee,  the  words  used  being  apt  for  that  purpose.  It  is  upon  the 
limitations  which  follow,  that  the  estates  so  given  can  alone  be  sought  to  be 
cut  down,  namely,  ^'  and  in  case  any  of  my  children  shall  happen  to  die 
either  before  or  after  my  said  son  James  shall  attain  the  age  of  twenty-one 
years,"  &c.  (a)  The  clause  immediately  preceding  the  foregoing  limitations, 
directing  that  "  the  annual  income  of  such  [sons  and  daughters]  as  shall  be 
under  age,  to  be  applied  in  their  maintenance,"  ought  to  be  taken  in  con- 
nection therewith,  and  as  controlling  their  meaning.  The  testator  seems  to 
have  intended  to  provide  for  three  states  of  things ;  first,  the  death  of  any 
of  his  children  under  twenty-one  and  leaving  issue;  secondly,  the  death  of 
any  of  them  under  that  age  without  leaving  issue ;  and,  thirdly,  for  the  event 
of  aU  dying  under  twenty-one  without  such  issue.  No  ^provision  is  r»Q^ 
made  for  the  case  of  a  child  who  shall  die  above  twenty-one  without  I- 
leaving  issue,  the  only  object  ivhich  the  testator  had  in  view  being  to  provide 
for  the  event  of  the  death  of  the  children  during  their  minority.  This  ob- 
ject may  be  eflected,  either  by  inserting,  in  the  first  limitation,  the  words 
^*  under  the  age  of  twenty-one,"  which  are  contained  in  the  other  limitations, 
or  by  introducing  the  word  **  such,"  or  by  taking  that  word,  where  it  oc- 
curs in  the  sentence  immediately  prece<ling,  to  over^ride  the  whole  of  the 
limitations.  That  words  may  be  supplied  in  a  will  to  effectuate  a  testator's 
intention  appears  from  a  variety  of  authorities.  The  earliest  case  is  Spald* 
ing  V.  SpidJing^  Cro.  Car.  185,  where  a  man  having  three  sons,  John, 
Thomas,  and  William,  devised  lands  to  John  his  eldest  son,  and  the  heirs 
of  his  body,  after  the  death  of  Alice,  the  devisor's  wife,  and  if  John  died^ 
living  Alice,  William  should  be  his  heir;  and  the  testator  devised  other 
lands  to  Thomas,  and  the  heirs  of  his  body,  and  if  he  died  without  issuer 
then  that  John  should  be  his  heir ;  and  he  devised  other  lands  to  William, 
and  the  heirs  of  his  body ;  and  if  all  his  sons  should  die  without  heirs  of 
their  bodie!i,  then,  that  his  lands  should  be,  to  the  children  of  his  brother. 
John  died  in  the  lifetime  of  Alice,  leaving  a  son.  The  court  held,  that  upon 
the  whole  context  of  the  will,  the  construction  should  be,  **  if  John  died 
toUhaut  issuBy  living  Alice ;"  and  that  thb  was  the  intent,  appeared,  it  Mras 
said,  by  other  parts  of  the  will;  the  other  sons  having  other  lands,  to  them, 
and  the  heirs  tf  their  bodies^  and  that  if  they  all  died  without  issue^  it  should 
be  to  his  brother's  children,  not  meaning  to  disinherit  any  of  his  children. 
And  it  was  declared  not  to  be  a  contigent  remainder  or  limitation  to  abrdgia 

(a)  8ee  antd,  p.  S88. 
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fjlg^  the  former   express  /limiiation.     *So  in  Sheppard  y.  Lessiiighamj 
j  Ambler,  12^^  where  A.,  having  two  children,  F.  and  M.,  bequeathed 
certain  stock,  in  trust,  as  to  one  moiety,  to  the  use  of  F.  for  life,  remainder 
to  such  child   or  children  of  F.  as  should  be  living  at  the  time  of  her  de- 
cease ;  and  if  she  shotild  not  leave  any  child,  or  in  case  such  children  should 
die  without  issue,  then,  to  M.  for  life,  remainder  to  such  child  or  children 
of  M.,  as  she  should  have  at  the  time  of  her  death ;  and  in  case  the  said  M. 
flhoald  leave  na  issue  of  her  body  living  at  the  time  of  her  death,  or  if  such 
cbiU  or  children  as  she  should  so  leave  should  die  without  leaving  any  ism^, 
then  over ;  and  as  to  the  other  moiety,  the  testatrix  appointed  the  interest  to 
be  paid  to  M.  for   life,  remainder  to  such  child  or  children  as  she  should 
leave  at  her  decease,  and  in  case  M.  should  leave  no  such  child  or  children, 
or  aU  such  child   or  children  as  she  should  leave  should  die  without  isiue, 
then  to  F.  for  life,  remainder  to  his  children  living  at  his  decease,  and  in 
case  F.  should  leaire  no  child  or  children,  or  they  should  die  without  issue, 
then  over  to  J.  S.       I»rd  Hardwicke,  C.,  was  of  opinion,  that  the  same 
constniction  i^vas   to   he  put  on  the  words  ^^teithmU  issue^^  in  the  bequest 
over  of  the  second    moiety  to  F.,  as  on  the  words  ^^  whhout  leaning  issue** 
in  the  bequest  of  the  other  moiety,  the  only  diflerence  intended  in  the  dispo- 
sition of  the  t^wo    moieties,  evidently  being,  to  prefer  F.  as  to  one  moiety, 
and  M.  as  to   the   other.    In  Kirkpatriek  v.  KUpatrickj  13  Ves.  476,  the 
very  words  sought  to  be  inserted  here  were  supplied.     There,  K.  bequeathed 
to  earh  of  his   sons,  J.  and  S.,  3000/.  out  of  his  bank-stock,  and  70,000 
TUfees  due  on  hond,  and  bequeathed  the  residue  of  his  personal  estate  to 
].  and  S.,  to  be  equally  divided  ;  but  in  the  event  of  the  death  of  either  of 
ttiem  before  he  aticdned  the  age  of  twenii^ane  years  and  without  issue,  hb 
««w*-^    share  to  go  to  the  survivor ;  but  in  the  event  of  both  *dying  without 
1   issue,  then  over.     Lord  Eldon,  C,  on  the  authority  o(  S/ieppard  v. 
Lessinghftm,  supplied  the  words  "under  twenty-one"  in  the  latter  bequest. 
So,  in  Doe  dem.  Leach  v.  MckUm,  6  East,  486,  the  court  supplied  the 
words  *^  and  after  her  death"  in  order  to  make  the  devise  to  the  testator's 
aster  intelligible.     In  Doe  dem.  Cotton  v.  Stenlahe,  12  East,  515,  under  a 
demise  to  one  (who  had  two  children  born  before,  and  one  bom  after,  the 
maldng  of  the  will)  and  her  heirs  during  their  UveSy  it  was  held  that  the 
\atter  words  were  repugnant,  and  that  she  took  an  estate  of  inheritance. 
And  in  Smith  ▼.  Pybus,  9  Ves.  566,  where  an  annuity  was  bequeathed,  to 
be  equally  divided  between  M.,  B.,  C,  S.,  and  S.  D.,  *^  to  them  and  their 
b^n,  or  the  survivors  of  them,  in  the  order  they  are  now  mentioned.'**    Sir 
W.  Gbant,  Master  of  the  Rolls,  rejected  the  latter  words  as  repugnant. 
Here,  there  is  a  remarkable  correspondence  of  minute  expressions  through- 
out the  three  clauses ;  which  leads  to  the  supposition,  that  the  words  ^'  un- 
der the  age  of  twenty-one  years"  were  accidentally  omitted  in  the  first 
elausie,  on  which  the  question  arises.     It  is  submitted,  therefore,  that  all  the 
children  living  at  the  testator's  death  took  absolute  vested  estates  in  their 
respective  shares,  and  that  the  children  of  William,  the  testator's  eldest 
•on,  took  nothing  under  the  will,  but  that  they  would  take  their  father's  share 
under  the  codicU. 

With  respect  to  the  third  question,  the  answer  is,  that  the  children  of  the 
tesAator  living  at  his  death  took  six-sevenths  of  the  residuary  property  as 
tenants  in  common,  in  the  proportions  mentioned  in  the  will ;  and  that  the 
children  of  William  Lees,  the  eldest  son  of  the  testator,  took  the  remaining 
«  seventh  as  joint-tenants. 
Stephen^  Seijt.,  for  Samuel  Radley,  Sophia  Radley,  Maiy  Anno  Radley^ 
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And  Sarah  Radley,  children  of  Elizabeth  *Radky,  daughter  of  the  r^^^ 
Ceatatnr  by  bis  first  marriage.  With  regard  to  the  first  question,  it'  is  *- 
contended  that  the  testator's  children  under  his  will  took  a  vested  estate 
in  the  freeholds,  and  an  absolute  interest  in  the  leaseholds,  as  tenaots 
in  common,  in  the  proportions  mentioned  in  the  will,  subject  to  an  executoiy 
devise, — upon  thetr  respective  deaths,  and  without  reference  to  such  deaths 
taking  place  before  or  after  they  should  attain  the  age  of  twenty-one,— to 
their  issue,  as  joint*tenants  in  fee,  with  a  further  executory  devise  over,  of 
the  shares  of  any  children  dying  under  age  and  without  issue,  to  the  surviv- 
ing children,  or  the  issue  of  such  as  were  dead,  as  tenants  in  common. 
And,  with  respect  to  the  second  question,  that  the  estates  of  the  children 
vested  on  the  d^ath  of  the  testator,  bis  son  James  Lees  having  attained 
twenty-one  in  his  lifetime,  and  those  of  the  grandchildren,  on  the  deaths  of 
their  respective  parents.  The  main  question  arises  upon  the  effect  of  the 
first  executory  devise,  whether  it  is  to  be  taken  as  it  stands,  or  is  to  be 
altered,  as  sug^sted,  by  inserting  the  words  sought  to  be  supplied.  It  is 
submitted  that  it  is  to  be  expounded  as  it  stands.  The  general  rule  undoubt- 
edly  is,  that  a  will  is  to  be  construed  according  to  the  words  used ;  and,  al- 
though it  is  competent  to  the  court  to  transpose,  reject,  or  supply  words,  it 
will  only  do  so  to  effectuate  a  testator's  intention,  where  there  clearly  ap- 
pears to  be  some  defect  or  repug^nanc^  in  the  terms  of  the  demise.  Here, 
there  is  nothing  ambiguous  or  absurd  in  the  first  limitation  over,  namely,  to 
the  children  in  fee,  but  if  the;^  die  leaving  issue,  then  to  such  grandchildren 
in  fee.  The  limitation  over  is  not  an  unreasonable  one ;  and  although  it 
has  the  effect  of  preventing  the  children  from  disposing  of  their  iiiterfrstf,  it 
cannot  be  said  that  such  was  not  the  intention  of  the  testator.  If  the  limi- 
tations over  had  all  referred  to  the  same  event,  there  might  have  been  some 
pretence  for  the  assertion,  that  the  words  sought  *to  be  introduced  rttoio 
into  the  first  limitation,  had  been  accidentally  omitted  :  but  they  do  ^ 
not.  The  second  limitation  over  is  directed  to  a  different  event  from  the 
first,  namely,  to  the  death  of  any  of  the  children  under  twenty-one,  leaving 
no  issue.  So,  the  third  limitation  provides  for  the  death  pf  all  the  children 
under  that  age  without  issue ;  in  which  case  the  estates  are  to  go  to  the  tes- 
tor's  nephews  and  nieces.  There  is  no  objection  to  an  executory  de\  ise  to 
issue,  such  issue  taking  as  purchasers.  Pe^  v.  Brcvm^  Cro.  Jac.  590,  1  £q* 
Ca.  Abr.  187,  c.  4 ;  LoddwgUm  v.  Kime,  1  Salk.  224,  3  Salk.  300,  1  Eq. 
Ca.  Abr.  182,  c.  23,  3  Lev.  431,  1  Ld.  Raym.  203,  Doe  dem.  Cooper  r. 
Collinsy  4  T.  R.  294 ;  Barker  v.  Barker,  2  Sim.  249.  That  the  testator 
intended  to  settle  his  estate  on. bis  grandchildren  is  manifest,  on  comparing 
the  limitations  as  to  the  freehold  and  leaseholds  with  the  bequest  of  the 
other  part  of  his  personal  estate.  SpalJing  v.  Spalding,  Sheppard  v.  Jjets- 
ingham,  Kirkpatrick  v.  KUpatrick,  and  the  other  cases,  which  have  been 
cited,  are  not  applicable;  for  the  ground  on  which  the  court  felt  themselves 
justified  in  interfering  in  all  those  cases,  was  that  the  devises  could  not  be 
taken  as  they  stood.  The  codicil  clearly  shows  the  view  which  the  testa- 
tor took  of  the  limitations  in  the  will ;  for  he  there  states  that  under  such 
will,  the  children  of  his  late  son  William  will,  amongst  them,  be  enti  led, 
to  an  equal  share  with  his  other  sons.  If,  however,  the  construction  ron- 
tended  for  on  the  part  of  the  plaintiff*  is  to  prevail,  (he  children  of  William 
will  take  nothing  under  the  will,  as  the  devise  to  their  father  would  l^pse 
by  his  death  after  attaining  twenty-one  in  the  testator's  lifetime ;  Pow.  lev. 
by  Jarman,  3d  ed.  198,  n ;  Doe  y.  Brabant,  4  T.  R.  706,  3  Bro.  C.  C. 
893.    llie  pUintiiT  is  therefore  drive  i  to  say,  that  the  children  of  William 
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*3501  ^'^  ^^^  ^^^^  ^ftther's  diare  under  the  codicil ;  but  that  is  not  so^ 
''  as  all  that  the  codicil  contains  is,  not  a  devise  but  a  mere  recital. 
It  has  also  been  contended  that  the  limitation  in  question  is  to  be  taken  in 
oonnecuon  with  the  previous  clause  with  req)ect  to  the  maintenance  of  the 
children  during  their  minority,  or  that  the  word  "  such"  should  be  intro- 
duced, so  as  to  connect  it  with  that  clause.  It  is  clear,  however,  that  there 
is  DO  necessary  connection  between  the  clause  with  regard  to  maintenance 
and  the  first  limitation  over ;  and  even  if  the  word  ^^  such''  was  inserted,  ft 
would  not  answer  the  purpose  for  which  it  is  intended. 

The  answer  to  the  third  question  is,  that  the  children  of  the  testator 
living  at  his  death,  and  the  issue  of  such  of  them  as  were  then  dead,  would 
take  the  nesiduaiy  personal  property,  as  tenants  in  common ;  the  children 
taking  in  the  proportions  mentioned  in  the  will,  and  the  Issue  of  any  de- 
ceased child  taJcing  their  parent's  share  among  them  as  joint-tenants ;  the 
share  of  each  of  them  being  subject  to  an  executorv  bequest  over, — ^in  case 
of  the  death  of  such  child  under  age  and  unmarried, — to  the  other  children, 
and  to  the  issue  of  such  as  were  dead. 

McherUy^  Serjt.,  for  Jane  Lees,  the  widow  of  William  Lees,  the  eldest 
son  of  the  testator,  as  administratrix  of  her  daughter  Elizabeth,  submitted, 
first,  that  the  two  children  of  William  Lees  took  their  father's  shares  as 
tenants  in  common ;  and,  qiecondly,  that  they  took  in  eoual  proportions,  the 
preference  given  by  the  will  to  males  extending  only  to  the  sons  and 
nephews  of  the  testator.  He  cited  Co.  Lit.  180  b,  et  seq,^  Oales  dem.  IlaU 
Urky  V.  Jacktouj  2  Str.  1172,  7  Mod.  459,  and  Jeffisry  v.  Honywoody 
4Madd.  398. 

^3511  *Sheej  Sent.,  for  William  Lees,  the  son  and  only  surviving  child 
-'  of  William  Lees,  the  eldest  son  of  the  testator,  contended  £at  the 
children  of  William  Lees,  the  testator's  eldest  son,  took  under  the  will  as 
joint-tenants,  and  not  as  tenants  in  common.  It  is  laid  down  in  Pow.  on 
Dev.,  by  Jarman,  vol.  ii.  p.  368,  "  A  devise  to  a  plurality  of  persons  sim- 
ply, it  has  long  been  settled,  makes  the  devisees  joint-tenants."  It  is  clear, 
also,  that  the  preference  given  by  the  testator  to  males  over  females,  is  not 
limited  to  his  sons  and  daughters  and  nephews  and  nieces,  but  extends  to 
pandchildien ;  for  if  the  words  "  according  to  the  proportions  aforesaid," 
are  held  not  to  apply  to  the  preceding  part  of  the  first  limitation  over,  they 
are  without  meaning. 

Mannings  Serjt.,  for  Sophia  Lees,  daughter  of  James  Lees,  said  he  should 
follow  the  course  of  argument  adopted  by  Stephen^  Serjt.,  in  favour  of 
grandchildren,  except  tlmt  he  should  contend,  with  Atcherleyj  Serjt.,  that 
the  grandchildren  took  as  tenants  in  common,  and  in  equal  proportions. 
He  cited  Whatford  v.  Moore^  7  Sim.  574,  S.  C.  on  appeal,  3  Mylne  ft 
Craig,  270.  He  was  then  stopped  by  the  court,  on  the  ground  that  the 
interests  of  Sophia  Lees  were  virtuallv  represented  as  to  part,  by  Stepheny 
Sent.,  and  as  to  the  remainder,  hj  Atcnerleyy  Serjt. 

Bompas^  Serjt.,  for  William  Lees,  the  son  of  Joseph  Lees,  the  eldest  son 
of  the  testator  by  his  second  wife,  and  also  for  Joseph  Lees,  the  son  of 
James  Lees,  the  youngest  son  of  the  testator  by  his  second  wife,  contended, 
with  SHephen^  Segt.,  that  the  will  contained  an  excutory  devise  to  the  grand- 
children, without  reference  to  the  time  of  their  parents'  death,  and  that  the 
grandchildren  took  in  the  proportion  of  two  to  one  in  favour  of  males. 
'V91  ^'^^  respect  to  the  questions  under  the  *will  of  Joseph  Lees  the 
^  younger,  he  insisted  that  the  latter  had  no  power  to  charge  his  share 
of  his  father's  freehold  and  leasehold  estate  with  the  annuity  given  by  his  wil! 
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to  his  widonir  Catherine  Lees ;  and  that,  if  such  annuity  was  chargeable  od 
the  residuary  personal  estate,  she  would,  at  all  events,  not  be  entitled  to  dower. 

ChamieUy  Seijt.,  for  Catherine  Lees,  the  widow  of  Joseph  Lees,  the 
eldest  son  of  the  testator  by  his  second  wife,  submitted  that  Joseph  Lees, 
the  son,  took  under  the  will  an  estate  in  fee  in  the  freeholds  as  tenant  in 
common  with  the  other  devisees,  subject  to  the  executoiy  devise  contended 
for  by  Talfowrdy  Serjt. ;  but,  if  not,  then  that  he  took  an  estate-tail ;  citing 
2  Pow.  on  Dev.,  by  Jarman,  p.  608,  509,  514;  Wood  v.  Baron^  1  East, 
259 ;  Broadkurst  v.  Morris^  2  B.  &  Ad.  1,  (22  £.  C.  L.  R. ;)  and  Trash 
V.  Woody  4  Mylne  &  Cr.  324 ;  and,  with  respect  to  his  share  in  the  lease- 
holds, that  he  took  absolutely,  or  subject  to  the  like  executory  devise.  With 
regard  to  the  codicil,  Vaug/um  v.  Fowkes^  1  Keen,  58,  shows  ihst  the  view 
taken  by  the  testator  of  the  eflect  of  his  will,  cannot  control  the  legal  opera 
tion  of  the  terms  of  the  devise. 

As  to  the  questions  arising  on  the  will  of  Joseph  Lees  the  younger,  if  he 
took  a  fee  under  his  father's  will  in  the  freeholds,  subject  only  to  an  execu- 
tory devise  over  in  the  event  of  his  death  under  twenty-one,  he  could 
charge  the  annuity  given  to  his  wife,  thereon ;  but  if  he  took  an  estate-tail, 
it  may  be  admitted  that  he  could  not  charge  the  freeholds,  although  he  might 
charge  the  leaseholds,  in  which  his  estate  would  be  absolute.  If,  however, 
it  should  be  thought  that  the  annuity  is  chargeable  only  on  the  personalty 
and  accumulations  mentioned  in  the  third  question,  then  the  widow  of 
Joseph  Lees  the  younger  is  entitled  to  dower  out  of  the  ^freeholds :  r^o^S 
Buckworth  v.  Thirkelj  3  B.  &  P.  652,  n.,  10  B.  Moore,  235,  n. ;  ^ 
Moody  V.  Kifigy  2  Bing.  447,  (9  £.  C.  L.  R.,)  10  B.  Moore,  233 ;  Monteitk 
r.  Mcholsouy  2  Keen,  719. 

Talfourdy  Serit.,  in  reply.  The  question  is,  whether  a  general  intention 
is  not  manifested  on  the  face  of  the  will  to  give  the  children  vested  estates, 
and  complete  control  over  the  property,  on  their  attaining  twenty-one.  It 
is  clear  that  the  testator  looked  to  the  period  when  his  son  James  attained 
that  age,  as  the  time  at  which  his  children  should  have  their  respective 
shares  in  their  own  disposal,  and  that  all  the  provisions  of  the  will  are  cod* 
fined  to  the  management  of  the  property  during  their  minority.  If  the  cod* 
stniction  contended  for  by  Stephen^  >Serjt.,  is  to  prevail,  the  powers  of 
leasing,  &c.,  given  by  the  will  could  not  be  exercised  after  James  came  of 
age.  With  respect  to  the  codicil,  the  testator,  undoubtedly,  seems  to  have 
conceived  that  the  children  of  his  son  William  would  take  their  father's 
share ;  but  such  codicil,  even  if  amounting  to  a  declaration  of  intention, 
cannot  be  received  in  explanation  of  the  language  used  in  the  will. 

The  following  certificate  was  afterwards  sent  to  the  Master  of  the  Rolls  :— 

"  This  case  has  been  argued  before  us  by  counsel,  and  we  have  consi- 
dered the  two  sets  of  questions  mentioned  therein  ;  and,  with  reference  to 
the  first  of  those  questions,  we  are  of  opinion, 

"  As  to  the  freehold  lands  that  under  the  will  and  codicil  of  Joseph  Lees, 
the  testator,  the  children  of  the  said  testator  living  at  the  time  of  his  death, 
took  an  estate  in  fee  in  six-seventh  parts  of  the  freehold  lands,  as  tenants 
in  common,  in  the  proportion  as  regards  males  *and  females  ap-  r»q^i 
pointed  by  the  will  in  favour  of  males ;  with  an  executoiy  devise,  ^ 
m  the  event  of  the  death  of  any  of  the  said  children,  leavmg  issue,  of  the 
share  of  each  such  child  so  dying,  to  the  issue  of  such  child  as  joint-tenants 
in  fee,  in  equal  shares ;  and  with  an  executory  devise,  in  the  event  of  the 
death  of  any  of  the  said  children  under  the  age  of  twenty-one  without 
leaving  issue,  of  the  share  of  each  such  child  so  dying  as  last  aforesaid,  to 
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the  sanriTbg  children  of  the  testator,  as  joint-tenants  in  fee,  in  the  like  pro- 
portion,  as  regards  males  and  females,  &s  is  provided  with  respect  to  the 
original  shares. 

*'*'  And  further,  that  the  chSdren  of  the  testator's  son,  William  Lees,  took 
an  estate  in  fee,  in  one-seventh  of  the  freehold  lands,  as  joint-tenants  in 
equal  shares. 

'^  And  as  to  the  leeueholdsy  that  the  children  of  the  said  testator  living  at 
the  time  of  his  death,  took  the  whole  interest  in  six-sevenths  of  the  feose- 
AoUf,  as  tenants  in  common,  in  the  proportion,  as  regards  males  and 
females,  appointed  by  the  will  in  favour  of  males,  subject  to  an  executory 
devise,  in  the  event  of  the  death  of  any  of  the  said  children  leaving  issue, 
of  the  share  of  each  such  child  so  dying,  to  the  issue  of  such  child,  as  joint- 
tenants,  in  equal  shares ;  and  also  subject  to  an  executory  devise,  in  the 
event  of  the  death  of  any  of  the  said  children  under  the  age  of  twenty-one, 
and  without  leaving  lawful  issue,  of  the  share  of  each  such  child  so  dying 
as  last  aforesaid,  to  the  surviving  children  of  the  testator,  as  joint-tenants, 
in  the  like  proportion  as  regards  males  and  females,  as  is  provided  with 
respect  to  the  original  shares  of  the  testator's  children. 

"  And  further,  that  the  children  of  the  testator's  son,  William  Lees,  took  the 
whole  interest  in  one-seventh  of  the  leaseholds^  as  joint-tenants,  in  equal  shares. 

'*And  with  reference  to  the  second  question  of  the  first  set,  we  are  of 


SOD,  William  Lees,  vested  in  them  on  the  testator's  death ;  and  that  the  ex- 
ecutoiy  mterests  of  the  issue  of  such  of  the  children  of  the  testator  as  were 
living  at  the  death  of  the  testator,  vest  in  such  issue  respectively,  upon  the 
death  of  their  parent ;  and  that  the  executory  interests  to  arise^  to  the  sur- 
viving children  of  the  testator,  on  the  death  of  any  of  the  children  of  the 
testator  without  leaving  issue,  vest  in  them,  respectively,  on  the  death  of 
such  children  without  leaving  issue. 

'^  And  with  reference  to  the  third  question,  we  are  of  opinion  that  the 
children  of  the  testator  living  at  the  time  of  his  death,  took  six-sevenths  of 
the  readuary  personal  property  referred  to  in  that  question,  absolutely,  as 
tenants  in  common,  in  the  proportion,  as  regards  males  and  females,  appointed 
by  the  will  in  favour  of  males ;  and  that  the  children  of  William  Lees,  the 
son  of  the  testator,  took  one-seventh  of  the  same  residuary  personal  property, 
absolutely,  as  joint-tenants,  in  equal  proportions. 

"  And  with  reference  to  the  fourth  question,  we  are  of  opinion,  that  Jane 
Lees,  the  widow  of  William  Lees,  took  no  interest  in  the  residuary  property 
therein  referred  to. 

"And  with  reference  to  the  first  of  the  second  set  of  questions,  we  are  of 
opinion,  that  the  annuity  given  to  the  defendant,  Catherine  Lees,  by  the  will 
of  Joseph  Lees,  her  husband,  is  not  chargeable  upon  the  share  of  the  said 
Joseph  Lees  the  younger,  of  and  in  the  lands,  tenements,  and  hereditaments 
devised  by  the  will  and  codicil  of  the  said  Joseph  Lees  the  elder,  but  that 
*3561  ^^^  ^"^^  '^  chargeable  upon  the  share  of  the  said  Joseph  Lees  *the 
^  younger,  of  and  in  the  residuary  property  of  the  said  Joseph  Lees 
the  elder,  mentioned  in  the  third  of  the  first  set  of  questions  above  proposed. 

"The  annuity  being  chargeable  as  above  mentioned,  the  remaining 
question  does  not  arise.  '^  N.  C.  Tindal, 

*^  J.  B.  BOSANQUET, 
"  T.  COLTMAN, 

U  JUy,  1841.  '*  T.  EasKiNic  " 
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PEPPERCORN  and  Another  v.  PEACOCK. 

A  testator  devised  as  follows :—"  I  give,  devise,  and  bequeath  an  to  M.  W.  M.  the  whole 
of  my  property  siiaaie  in  P.,  with  the  farnitare,  dcc^  and  all  other  effects  in  and  abont 
the  said  premises,  Stc^  and  also  4000/^  dte^  and  also  my  farm  called  8oatbfield, 
situate  in  the  parish  of  H  *  *  *.  I  leave  to  my  nephew  W.  H.  W  all  my  ethtr  <ii«^« 
situate  in  the  parishes  of  H*  and  M.,  tmtyect  to  the  yearly  payment  of  150/.  to  m^  faithful 
Mervanl  C.  W^  without  any  deductions  whatsoever,  commencing  from  my  decease: 
should  it  not  be  regularly  paid  the  said  C.  W.  may  distrain.  And  should  M.  W.  M. 
have  lawful  issue,  the  §aid  property  to  be  equally  divided  between  her  lawful  issue; 
and  should  she  not  have  lawful  issue,  it  is  my  desire  that  Bonthfield  farm  should 
become  the  property  of  my  nephew  W.  H.  W." 

Ileldf  first,  that  the  words  **  the  »aid  property**  did  not  comprise  the  lands  in  H.  and  IL, 
devised  to  V.  H.  W.  the  nephew. 

Secondly,  that  the  nephew  took  an  estate  in  fee  in  the  lands  in  H.  and  M. 

Thirdly,  that  M.  W.  M.  did  not,  nor  would  her  issue  (if  any)  take  any  estate  in  the 
lands  described  by  the  testator  as  **  all  my  other  lands  situate  in  the  parishes  of  H. 
and  M." 

A  SUIT  had  been  instituted  by  the  plaintifls  to  enforce  the  specific  per- 
formance of  an  a^ement  entered  into  by  the  defendants,  for  the  purchase 
in  fee  of  a  reversionary  interest  in  certain  lands  and  hereditaments  in  tbe 
parishes  of  Headington  and  Marston,  in  the  county  of  Oxford,  contracted  to 
be  sold  by  the  plaintiffs  to  the  defendant.  The  matter  came  on  for  hearing 
before  the  Lord  Chancellor,  on  the  5th  November,  1840,  upon  a  petition  of 
appeal  from  the  decision  of  the  Yice-Chancellor,  overruling  certain  r*o57 
^exceptions  which  had  been  taken  by  the  defendants  to  the  master's  *-- 
report,  which  found  that  the  plaintms  could  make  a  good  tide  to  the  lands 
agreed  to  be  purchased,  being  the  lands  in  question  m  the  cause.  Upon 
hearing  the  said  petition,  his  lordship  directed  that  the  opinion  of  the  judges 
of  this  court  should  be  taken,  on  the  following  case : — 

William  Henry  Whorwood,  being  seised  in  fee  of  several  closes  of  land 
in  Headington  and  Marston,  in  the  county  of  Oxford,  including  the  lands 
comprised  in  the  agreement  for  purchase,  made  his  will,  dated  the  9th  of 
November,  1834,  in  the  following  terms : — 

"  I,  William  Henry  Whorwood,  of  Portswood,  in  the  county  of  South- 
ampton, a  captain  in  his  majesty's  navy,  b^ing  in  enjoyment  of  perfect 
health,  and  of  sound  mind,  memory,  and  understanding,  thanks  to  Almighty 
God  for  the  same,  do  make  this  my  last  will  and  testament  in  manner  and  K>nn 
following ;  that  is  to  say,  first,  I  give,  devise,  and  bequeath  unto  my  adopted 
child,  Alary  Wbard  Miles,  the  whole  of  my  property^  situated  in  the  village 
of  Portswood  in  the  parish  of  South  Stoneham,  in  the  county  of  Hants,  with 
tiie  furniture,  horses,  and  carriages,  and  all  other  effects  whatsoever,  in  and 
about  the  said  premises;  and  also  4000/.  and  upwards,  which  becomes 
mine  at  the  decease  of  Mrs.  Grace  Horton,  my  late  brother's  wife,  which 
aforesaid  4000/.  and  upwards,  is  one  half  of  a  sum  left  by  my  late  brother 
to  her,  and  at  her  decease  to  be  equally  divided  between  my  present  brother 
Thomas  Henry  Whorwood  and  myself;  and  also  my  farm  called  Southfield, 
containing  202  acres,  situated  in  the  parish  of  Headington  in  the  county  of 
Oxford.  I  also  bequeath  to  my  faithful  servant,  Charlotte  Webb,  all  my 
plate,  linen,  and  wines,  also  my  wearing  apparel  and  ready  money.  I  leave 
to  my  nephew,  William  Henry  Whorwood,  all  my  other  lands^  situated  in 
the  parishes  of  Headin^on  and  *Marston,  subject  to  the  yearly  pay^  r*^58 
ment  of  150/.,  to  be  paid  (juarteriy,  to  myfaUhJvl  servant  Charlotte  ^ 
Webb,  without  any  deductions  whatsoever,  commencing  from  my  decease; 
should  it  not  be  regularly  paid,  the  said  Charlotte  Webo  may  distrain;  and 
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shooM  Mary  Wbard  Miles  have  lawful  issue,  the  ioid  property  to  be  equalSr 
divided  between  her  lawful  issue ;  and  should  she  not  have  lawful  issue,  it 
is  my  desire  that  Southfield  form,  in  the  parish  of  Headington,  in  the  county 
of  Oicford,  should  become  the  property  of  my  nephew  William  Henry  Whor- 
wood.  I  also  give  to  my  faithful  servant  Geor^  Wakefield,  the  sum  of  50/. 
a  year  of  lawful  money,  without  any  deductions  whatsoever,  during  his 
natural  life ;  and  also  my  funeral  expenses  to  be  paid  by  Mary  Whanl 
Miles.  I  also  bequeath,  at  my  decease,  to  my  friends,  Captain  Alexander 
Barclay  Branch,  fitoyal  Navy,  and  Mr.  William  Savours,  of  Headington  in 
the  county  of  OxfonI,  200/.  to  be  paid  out  of  the  property  of  Mary  Whard 
Miles.  And  I  do  hereby  nominate,  constitute,  and  appoint  Alexander 
Barclay  J^ranch,  captain  in  his  majesty's  navy,  and  William  Savours,  Esq., 
of  Headington,  in  the  county  of  Oxford,  ioint-executors  of  this  my  will,  and 
hereby  declare  this  only  to  be  my  last  will  and  testament.  In  witness,  &.c." 
Signed  and  published  in  the  presence  of,  and  attested  by,  three  witnesses. 
Proved,  in  the  prerogative  court  of  Canterbury,  on  the  21st  of  October,  1836. 

The  testator  lef^  a  nephew  of  the  name  of  Thomas  Henry  Whorwood,  his 
heir  at  law,  and  who  is  still  living.  Mary  Whard  Miles,  in  his  will  named, 
survived  him,  and  is  unmarried ;  and  his  nephew,  William  Henry  Wbor* 
wood,  in  his  will  named,  also  survived  him,  and  is  still  living. 

The  lands  agreed  to  be  purchased,  form  part  of  those  included  in  the 

devise  of  all  the  testator's  '*  other  lands  in  Headington  and  Marston ;"  and 

^3591  ^^  particular  interest  ^contracted  to  be  sold,  is  the  reversion  in  fee 

-*  of  those  lands  expectant  upon  the  decease  of  the  person  in  the  will 

named  Charlotte  Webb,  who  is  still  living. 

By  indentures  of  lease  and  release,  bearing  date  respectively  the  2d  and 
3d  (rf*  March,  1838,  the  release  being  made  between  the  said  William  Henry 
Whorwood,  the  nephew,  of  the  first  part,  and  the  said  Thomas  Henry 
Whorwood,  of  the  second  part,  and  the  plaintiffs  William  Peppercorn  and 
Mary  Whorwood,  of  the  third  part, — after  reciting  the  said  will,  and  the 
death  of  the  testator  leaving  the  said  Thomas  Henry  Whorwood  his  heir  at 
law,  sind  that  the  said  Thomas  Henry  Whorwood,  the  nephew,  and  William 
Henry  Whorwood  were  desirous  of  selling  and  disposing  of  the  inheritance 
m  fee  of  the  messuages,  lands,  and  hereditaments  thereinafter  described  and 
intended  to  be  thereby  released,  and  for  better  enabling  them  to  effect  such 
sale,  they  had  agreed  and  determined  to  convey  and  assure  the  said  mes* 
soages,  lands,  and  other  hereditaments  unto  the  plaintiffs  as  therein  ex- 
pressed,— it  was  by  the  said  indenture  witnessed,  that  in  pursuance  of  the 
said  recited  desire,  and  for  the  barring  of  all  contingent  remainders,  if  any, 
in  the  said  hereditaments  expressed  or  intended  to  be  thereby  released,  and 
for  the  other  considerations  therein  mentioned,  they,  the  said  Thomas  Henry 
Whorwood  and  William  Henry  Whorwood  the  nephew,  and  each  of  them, 
did  release  and  confirm  unto  the  plaintiffs  certain  closes,  pieces,  or  parcels 
of  meadow  or  pasture  land  or  ground  situate  in  the  parish  of  Headington,  in 
the  county  of  Oxford,  therein  more  particularly  described,  and  a  certain 
piece  or  parcel  of  meadow  or  pasture  land,  situate  in  the  parish  of  Marston, 
m  the  county  of  Oxford,  therein  more  particulariy  described ;  (and  which 
parcels  comprised  the  lands  and  hereditaments  in  the  agreement  fbr  sale  to 
the  defendant,)  to  hold,  unto  and  to  use  of  the  plaintifft  their  heirs  and 
*%01  *^^^^^  ^'^^  ever,  for  certain  purposes  and  upon  certain  conditions 
-I  therein  contained,  with  a  power,  also  therein  contained',  that  the 
plaintiflb  or  the  survivor  of  them,  or  the  heirs  or  assigns  of  such-  survivor, 
should,  at  such  time  or  times  as  they  or  he  should  think  proper,  and  with- 
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out  any  further  consent  or  concurrence  of  the  said  Thomas  Henry  Whor« 
wood  and  William  Henry  Whorwood,  or  their  respective  heirs,  absolutely 
sell  and  dispose  of  the  said  hereditaments  and  premises  expressed  or  intended 
to  be  thereby  released,  in  manner  therein  mentioned  ;  and  which  power  (if 
a  good  title  could  be  made)  enabled  the  plaintiffs  to  enter  into  the  aforesaid 
agreement  for  sale  to  the  defendant. 

The  questions  for  the  opinion  of  the  court  are  :— 

First, — whether  the  words  *'  the  said  property  "  in  the  will  of  William 
Hen^  Whorwood  the  testator,  in  the  pleadings  named,  comprised  the  lands 
in  Iieadington  and  Marston,  devised  to  William  Henry  Whorwood,  the 
nephew. 

Secondly, — what  estate  the  said  William  Henry  Whorwood,  the  nephew, 
took  under  the  said  testator's  will,  in  the  said  lands  in  Headington  and 
Marston. 

Thirdly, — whether  Mary  Whard  Miles,  in  the  testator^s  will  named,  did, 
or  her  issue,  if  any,  will,  take  any,  and,  if  any,  what,  estate  in  the  lands 
described  in  the  said  will  as  "  all  my  (dher  lands  situate  in  the  parishes  of 
Headington  and  Marston." 

.    Channelly  Serjt.,  (with  whom  was   Tennoti/,)  for  the  plaintifls.     With 

respect  to  the  first  question,  it  is  submitted  that  the  words  '^  the  said  pro- 

erty,"  do  not  refer  to  the  lands  devised  to  the  testator's  nephew,  William 

enry  Whorwood,  under  the  description  of  ^^  all  my  other  lands  situate  in 
the  parishes  of  Headington  and  Marston."  Those  wonls  clearly  have  rela- 
tion only  to  the  property  in  Portswood  and  to  the  Southfield  farm,  *de-  r«Qgi 
vised  to  Mary  Whard  Miles  in  the  early  part  of  the  will.  That  this  ^ 
is  so,  appears  from  the  testator  proceeding  to  devise  the  Southfield  farm  to 
bis  nephew,  in  the  event  of  Mary  Whard  Miles  not  having  lawful  issue. 
'  If  the  plaintiffs  are  right  upon  the  first  question,  the  second  becomes 
immaterial.  It  is  contended,  however,  that  William  Henr)'  Whorwood,  the 
nephew,  took  only  an  es'tate  for  life  in  the  lands  described  by  the  testa- 
tor, as  ^^  all  other  my  lands  situated  in  the  parishes  of  Headington  and 
Marston."  It  will  be  argued  on  the  part  of  the  defendant,  that  the  nephew 
took  the  fee  by  reason  of  his  being  charged  with  the  annuity  bequeathed  to 
Charlotte  Webb.  It  is  quite  clear,  that  where  an  estate  is  devised  without 
words  of  limitation,  subject  to  a  personal  charge  on  the  devisee,  he  takes  the 
fee  by  implication  ;  but  that  it  is  otherwise  where  the  charge  is  upon  the 
estate.  The  question  here  is,  within  which  class  of  cases  the  present  ranges 
itself.  In  Doe  d.  Palmer  v.  Bkhardson^  3  T.  R.  356,  which  will  be  relied 
on  by  the  other  side,  the  devise  was  as  follows : — '^  All  the  rest,  residue,  and 
remainder  of  my  messuages,  lands,  tenements,  hereditaments,  goods,  chat- 
tels, and  personal  estate  whatsoever,  my  legacies  and  funeral  expenses  hmg 
thereout  paid^  I  give,  devise,  and  bequeath  unto  my  said  sister  Jane  Dewd- 
liey ;  and  do  hereby  constitute  and  appoint  her  whole  and  sole  executrix, 
and  residuary  legatee,  of  this  my  will."  Lord  Kenyon  held  that  the  devisee 
took  a  fee ;  on  the  ground  that  if  the  devise  did  not  comprise  the  whole  of 
the  devisor's  estate,  the  interest  as  well  as  the  land,  the  legacies  and  funeral 
(expenses  might  not  be  paid,  (a)  The  propriety  of  that  decision  was  much 
{questioned  by  Macdonald,  C.  B.,  in  delivering  the  opinion  of  the  judges 
in  the  House  of  Lords  in  Moor  v.  Derm  d.  MeUor^  2  B.  &  P.  247, 7  Brown 
Pari.  Cas.  (2d  edit.)  607.  There,  a  testator,  after  giving  a  life-estate 
*in  certain  copyholds  to  B.,  devised  as  follows ; — "  All  the  rest  of  my  t^oc2 
lands,  tenements,  and  heitditameniSj  either  freehold  or  copyhdd  - 

(a)  Tide  ant^  vol.  iL  17  (d). 
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vbatsoeyer  and  wheresoeyer ;  and  also  all  m^  goods,  fltc.,  f^ter  payment  of 
my  just  debU  andjuneralexpensesj  I  give,  devise,  and  bequeath  the  same  unto 
my  wife  S.  C."  It  was  held,  that  under  this  devise  S.  C.  took  onlj  an 
estate  for  life.  In  Doe  d,  Stevens  r.  Snelling^  5  East,  87,  where  a  testator, 
after  giving  several  pecuniary  legacies,  bequeathed  to  G.  S.  and  S.,  his  wife, 
certain  messuages  and  lands  in  B.  and  W.,  and  also  all  his  personalty,  <' after 
having  thereout  first  paid  and  discharged  all  my  debts  and  funeral  expenses, 
also  subject  to  the  payment  of  the  aforesaid  legacies ;"  and  nominated  G.  S. 
his  executor,  whom  he  chara^ed  with  the  payment  of  his  debts,  legacies,  and 
funeral  expenses ;  it  was  held,  that  G.  S.  and  his  wife  took  a  fee  in  the  real 
estate  devised  to  them,  by  reason  of  the  words  *'  having  thereout  first  paid 
all  my  debts,  &c.,"  which  created  a  personal  charge  on  the  devisees,  in 
respect  of  the  property  devised  to  them.  Here,  there  is  no  personal  charge 
on  the  testator's  nephew ;  for,  the  estate  alone  is  subjected  to  the  payment 
of  the  annuity.  Andrew  v.  SouJthouse^  5  T.  R.  292,  will  also  be  cited  for 
the  defendant.  There,  a  devise  of  the  testator's  lands  at  W.,  and  all  his 
interest  in  the  estates  of  J.  C.  deceased,  to  L.  A.  for  life,  and  after  L.  A.'s 
decease  to  EL  S.,  '^charged  and  chargeable  nevertheless  to  and  with  the 
payment  of  one  annuity  to  J.  T.,"  for  life,  was  held  to  give  a  remainder  in 
fee  to  E.  S.  Mr.  Jarman,  in  2  Powell  on  Devises,  3d  edit.  392,  makes  the 
following  observations  upon  this  decision,  (and  this  argument  chiefly  depends 
upon  the  correctness  of  those  comments,^  '*It  is  evident  that  the  judges 
thought  that  the  charge  was  upon  the  devisee  ;  and  consequently  their  opi- 
*%^1  °^^°  involves  no  denial  of  the  ^doctrine  advanced  in  the  present 

•I  chapter.  It  seems,  however,  to  be  a  misapplication  of  it.  There  is 
a  total  absence  of  every  expression  importing  that  the  annuity  was  to  be 
paid  by  £.  S.  It  was  a  simple  devise  to  her,  charged  with  tne  annuity ; 
and,  as  such,  it  is  conceived  (it)  fell  completely  withm  the  principle  of  Doe 
d.  Briscoe  v.  Clarke  2  N.  R.  343,  and  the  numerous  other  cases  in  which 
an  indefinite  devise  charged  with  a  sum  of  money  or  debts,  has  been  held 
to  confer  only  an  estate  for  life.  The  annuity  might,  in  perfect  consistency 
with  the  testator's  expressions,  and  clearly  would,  have  attached  to  the  estate 
in  whatsoever  hands  it  might  devolve."  Bayley,  J.,  in  Boe  d.  Peter  v.  DaWy 
3  M.  &  Sel.  818,  referring  to  the  case  says,  ^'  In  Andrew  v.  Southousey  it  was 
clear  that  the  payment  was  chai^d  upon  the  person  of  the  devisee."  In 
Roe  d.  Peter  v.  Dcew  a  devise  of  "  all  my  lands  in  T.  to  A.  B.,  during  her 
natural  life,  and  after  her  death  to  T.  B.,  his  heirs  and  assigns,  and  for  want  of 
heirs  begotten  by  T.  B.,  to  M.  B.  and  E.  B.,  except  20/.  to  &c  paid  out  ofE.^s 
part  of  the  lands  to  M.  B.,"  was  held  to  give  M.  and  E.  B.  only  an  estate 
for  life.  Lord  Ellenborough  there  says,  *'  It  appears,  I  think,  from  Denn 
V.  MooTy  as  well  as  from  the  principle  on  which  Doe  v.  Richards  was  de- 
cided, that  in  this  case  a  fee  does  not  pass,  because  this  is  not  a  charge 
upon  the  estate  in  the  hands  of  the  devisee."  In  Doe  d.  Clark  v.  Clarky 
3  Tyrwh.  120,  1  C.  &  M.  39,  it  was  observed  by  Lord  Lyndhurst,  C.  B., 
with  respect  to  the  words  "  being  thereout  paid,"  in  Doe  rf.  Palmer  v. 
RichardSy  that  those  words  were  ^*  considered  to  import  being  thereout 
paid  by  the  devisee,  for  the  property  had  been  previously  devised."  Whe- 
ther the  latter  case  was  or  was  not  properly  decided  with  reference  to  the 
principle  which  it  laid  down,  it  is  submitted  that  the  present  case  is  dis- 
*3641  ^tnguishable ;  for  the  woids  *'  ^being  thereout  paid  "  do  not  occur 

-'  in  the  present  devise.  Neither  does  it  contain  any  equivalent  ex-^ 
prasions;  for  the  words  "  subject  to  the  yearly  payment  of  1^/.,"  by  no 
nean^  import  that  tlie  annuity  is  to  be  paid  by  the  devisee,  but  are  the  very 
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terms  which  would  be  selected  to  charge  such  annuity  upon  the  estate  into 
whosesoeTer  hands  it  might  pass.  Supposing  that  the  nephew  had  died  in 
the  testator's  lifetime,  it  is  clear  that  the  estate  would  have  descended  to  the 
heir  charged  with  the  annuity.  [Maule,  J.  Is  there  any  instance  of  an 
action  having  been  brought  against  an  heir  to  recover  annuity  under  such 
circumstances  ?]  No  such  case  is  to  be  found  in  Powell  on  Devises,  where 
all  the  authorities  are  collected. 

With  respect  to  the  third  question,  the  answer  to  it  obviously  depends 
upon  that  given  to  the  first.  For  if  the  words  ^'  the  said  property"  do  not 
refer  to  lands  described  as  "  all  my  other  lands  situated  in  the  parishes  of 
Headineton  and  Marston,"  it  necessaril;^  follows  that  Mary  Whara  Miles  did 
not,  and  that  any  issue  she  may  have  will  not,  take  any  estate  in  such  lands. 

Ludhwy  Serjt.,  for  the  de&ndant.  The  words  **the  said  property," 
comprise  the  testator's  lands  in  Headington  and  Marston,  previously  devised 
to  his  nephew.  If  .that  be  so,  and  the  court  should  think  that  the  devise 
of  those  lands  is  to  the  nephew  in  fee,  bv  reason  of  the  annuity  payable  to 
Charlotte  Webb  or  otherwise,  then  the  devise  to  th^  issue  of  Mary  Whard 
Miles  may  take  eflect  as  an  executorv  devise ;  in  which  case  the  plaintiflls 
cannot  make  a  tide  to  the  lands  which  they  have  contracted  to  sell  to  the 
defendant.  The  words  *^  the  said  property,"  must  refer  either  to  the  whole 
of  the  property  before  mentioned,  or  to  the  next  antecedent.  There  is 
nothing  in  the  case,  except  the  repetition  of  the  word  ^^  property,"  to  show 
(hat  it  was  used  in  a  *restncted  sense.  In  Com.  Dig.  Parohj  (A.  14,)  r«ac5 
it  is  laid  down,  "  relative  words,  generally  are  reterred  to  the  next  ^ 
antecedent,  where  the  intent,  upon  the  whole  deed,  does  not  appear  to  the 
contrary ;  as  if  an  obligation  be,  1st  April,  2 £1.,  to  pay  21st  April  next; 
tlie  word  relates  to  the  month  and  not  to  the  day ;  for  the  payment  shall  be 
21st  April,  3  £1."  So,  (A.  16,)  it  is  said,  indefinite  words  are  tantamount 
to  universal,  and  refer  to  all  the  particulars  precedent ;  as  if  a  man  de?ise 
A.  to  his  wife,  and  B.  to  his  wife,  and  afterwards  devise  the  same  laods  to 
his  son,  this  refers  to  all  the  foregoing  lands,  and  not  to  those  in  B.  only. 
Semb.  1  Yentr.  368,  Gamage^s  case.^\a) 

The  general  rule  undoubtedly  is,  that  unless  a  different  constniction  is  to 
be  gathered  fit>m  the  rest  of  the  instrument,  the  word  '^  said"  has  reference 
to  the  last  antecedent.  In  Rex  v.  Bichards^  1  Moo.  &.  R.  177,(6)  where  an 
indictment  alleged  a  dwelling-house  to  be  "  situate  in  the  parish  aforesaid," 
it  was  held  that  the  parish  last  mentioned  must  be  intended. 

The  testator's  nephew  took  a  fee  under  the  devise  to  him  of  the  lands  in 
Headington  and  Marston.  Wherever  a  charge  of  debts  or  legacies  is  made 
on  a  devisee,  or  upon  lands  in  his  hands,  such  charge  enlarges  the  devise, 
although  without  words  of  limitation,  into  a  fee-simple.  Andrews  v.  &tf(- 
house  veiy  nearly  approaches  the  present  case.  There,  the  estate  was  de- 
vised *'  charged  and  chargeable  nevertheless  to  and  with  the  payment  of 
one  annuity,  &c.,  of  20/.  per  annum  to  J.  T. ;"  and  the  devisee  was  held 
to  take  a  fee.  There  is  no  substantial  difference  between  the  words  used 
in  that  case  and  those  employed  here,  namely,  "  subject  to  the  yearly  pay- 
ment of  150/.,  to  be  paid  c|uarterly  to  my  faithful  •servant,  C.  "W."  r^ggg 
It  is  clear,  upon  the  authorities,  that  the  nephew  took  a  fee ;  and  the  ^ 
point  would  never  have  been  doubted  but  for  the  notes  to  the  last  edition 
of  Pjwell  on  Devises. 

<a)  The  words  in  Yentris  are  '*the  said  landR." 

(6)  And  see  irn>A/ v.  3^  JTtiif,  1  A.  &  E.  4S4,  (38  E.  C.L.R.,)  SN.dtM.8M;  aali> 
woJ, ;.  718,  (89  E.  C.  L.  R.) 
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Channdlj  SerjL,  in  reply.  Without  disputing  the  authority  of  the  caaie 
in  Ventrisy  the  question,  to  what  antecedent  the  words  '^  the  said  property'^ 
refer,  19  one  of  intention ;  and  it  is  impossible  to  read'  this  will  without 
seeing  that,  by  those  words,  the  testator  meant  only  to  comprise  the  lands 
preTiously  devised  to  Mary  Whard  Miles. 

The  following  certificate  was  afterwards  sent : — 

'^  This  case  has  been  argued  before  us  by  counsel :  we  have  considered 
it,  and  are  of  opinion, 

*^  First,  that  the  words  '  the  said  property'  in  the  will  of  William  Henry 
Whorwood,  the  testator  in  the  pleadings  named,  do  not  comprise  the  lanc(s 
in  Headington  and  Marston,  devised  to  William  Henry  Whorwood,  the 
n«phew : 

**  Secondly,  that  William  Henry  Whorwood,  the  nephew,  took,  under 
the  testator's  will,  an  estate  in  fee  in  the  said  lands  in  Headington  and 
^larston: 

"Thirdly,  that  Mary  Whard  Miles,  in  the  testator's  will  named,  did  not, 
aor  will  her  issue,  if  any,  take  any  estate  in  the  lands  described  in  the  said 
\rill,  as  'all  my  other  lands  situate  in  the  parishes  of  Headington  and 

Afanton.' 

"  N.  C.  Tmtdal. 

"  T.  GOLTBCAN. 

"  T.  Erskine. 
"  W.  H.  Maulk." 

END  or  TRINITY  TEEM* 


•an]  *TRINITY  VACATION, 

IN    TH£  FIFTH  YEAR  OF  THE  REIGN   OF  VICTORU. 


MEMORANDA. 

John  Vinceni  Thompsony  of  Lincoln's  Inn,  Esq.,  having  received  a  wrk 
Vsued  in  this  vacation  agreeably  to  the  provisions  of  the  6  G.  4,  c.  95,  and 
h?ing,  on  the  6th  day  of  July,  1841,  taken  the  oaths  usually  administered 
to  persons  called  to  the  degree  and  office  of  seijeant  at  law,  became,  under 
^t  act,  a  seijeant  at  law  sworn.  He  gave  rings  wi*ii  the  following  motto, 
^^ee  ultra  nee  cUray 

On  the  same  day,  the  following  gentlemen  were  appointed  her  majesty'9 

^unsel  learned  in  the  law ;   WtUiam  WhaUley^  of  the  Inner  Temple,  Esq., 

^tichard  Godson^  of  Lincoln's  Inn,  Esq.,  Sutton  Sharpey  of  Lincoln's  Inn, 

^^^.,  Charles  James  Knawles^  of  the  Middle  Temple,  Esq.,  Matthew  Talbol 

-^mesy  of  the  Inner  Temple,  Esq.,  and  the  Hon.  James  Stuart  Wortleify  o£ 

*^«  Inner  Temple. 

On  the  same  day,  Charles  Austin,  of  the  Middle  Temple,  Esq.,  received 
^  patent  of  precedence,  to  have  rank,  place,  and  audience,  next  after 
^^idaMew  TaAat  BabieSy  Esq. 

r2 


CASES 

ARQUED  AND  DETERMINn 

111  TBM 

COURT  OF  COMMON  PLEAS, 

Uf 

IH  THB 
FIFTH  YEAR  OF  THE  BSXGV  OF  TXCTOBIA. 


The  judges  who  usualljr  sat  in  banc  during  this  tenn  were, 

TiNDAL,   G.   J.  ErSKINE,  J. 

COLTBCAN,  J.  MaULE,  J. 


GRAHAM  and  Others  v.  FRETWELL  and  Another. 

The  traveller  of  the  vendors  signed,  at  the  request  of  the  vendees,  the  following  entiy 
of  a  contract  for  the  sale  of  goods  in  a  book  of  the  latter,  **  Of  North  and  Co^  Uindno, 
160  mats  Ma.  sugar,  at  7  If.  M^  as  sample.  Per  sea,  Fenning*s  wharf,  first  and  second 
ships.''  For  four  vears  preceding,  a  variety  of  similar  entries  had  been  signed  by  the 
traveller,  and  goods  had  been  supplied  pursuant  thereto,  which  had  been  accepted 
and  paid  for. 

Held,  that  the  entry  was  not  a  sufficient  note  or  memorandum  of  the  contract,  under  tbe 
seventeenth  section  of  the  statute  of  frauds,  to  bind  the  vendees. 

Assumpsit,  for  goods  sold  and  delivered.  The  defendants  pleaded; 
iirst,  non  assump^t ;  secondly,  that  there  was  no  note  or  memorandum  in 
writing  under  the  statute  of  frauds,  and  no  acceptance  of  the  goods. 
*To  the  latter  plea,  the  plaintiffs  replied  that  there  was  such  note  or  r^^M 
memorandum.  *- 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  London  sittings  after 
Michaelmas  term,  1838,  when  a  verdict  was  found  for  the  plaintiffs,  subject 
to  the  opinion  of  the  court  on  the  following  case. 
.  The  plaintiffs  are  wholesale  grocers,  residing  in  London,  and  carrying  on 
Business  under  the  firm  of  "  North,  Simpson,  Graham,  and  Co."  On  the 
19th  of  August,  1836,  the  plaintiffs'  traveller,  Joseph  Dyson,  called  on  the 
defendants,  who  are  grocers  residing  at  Gainsborough,  and  produced  io 
ihem  a  sample  of  Mauritius  sugar  of  the  plaintiffs ;  and,  on  the  account  of 
the  plaintiffs,  sold  to  the  defendants  one  hundred  and  fifty  mats  of  Mauritius 
sugar,  to  be  sent  to  Fenning's  wharf,  which  was  a  wharf  on  the  Thames 
where  vessels  trading  fit>m  Gainsborough  to  London  loaded  and  unloaded, 
and  to  be  forwarded  from  Fenning's  wharf  by  the  first  and  second  ships  to 
Gainsborough.  At  the  time  of  the  sale,  the  defendant,  John  Fretweil,  in 
tiie  presence  of  Dyson,  made  an  entry  of  the  contract  of  sale  in  a  book  of 
the  defendants,  then  produced  for  that  purpose ;  and  Dyson,  at  the  request* 
and  in  the  presence,  of  the  defendant  John  Fretweil,  signed  the  entry  sc 
198 
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made.  The  entiy  was  in  the  handwriting  of  the  defendant,  John  Fretwell, 
but  the  signature  to  it  was  in  the  handwnting  of  Dyson.  The  entiy  was  as 
follows: — 

*'  Of  North,  Simpson,  Graham,  &  Co.,  London. 
"  150  Mats  Ma.  Sugar,  at  lis,  6d.,  as  sample. 

"Joseph  Dysoh.'' 

•       

"  Per  Sea,  Fenning's  Wharf,  first  and  second  ships." 

On  sereral  occasions  prior  to  die  19th  of  August,  1836,  Dyson,  as  the 
trareller  of  the  plaintiffs,  sold  by  sample  to  the  defendants,  sugars  to  be 
^3701  ^PP^^^  ^^  ihem  *by  the  plaintiffs,  which  sugars  were,  before  the 
-'  said  19th  of  August,  1836,  supplied  to  and  accepted  by  the  defend* 
ants,  and  at  the  expiration  of  the  credit  and  before  the  19th  of  August,  1836, 
were  paid  for  by  the  defendants.  On  the  occasions  of  the  last  mentioned 
sales,  notes  in  the  form  hereinafter  stated,  were  entered  by  the  defendants 
or  one  of  them  in  their  book,  and  signed  by  Dyson  at  the  request  of  the 
defendants. 

"Of  North,  Simpson,  Graham,  and  Co.,  London. 

FFL 
'*  5  Tierces  sugar,    ^     1  to  6,  at  649.  per  cwt. 

"  2  Hhds.  pieces 67*. 

^*  1     do.    Hambro  loaves    -    -    80*. 

"1     do.    Titlers 79*. 

<<  Gainsborough,  22d  of  August,  1833. 

"Joseph  Dyson." 
"To  Hay's  Wharf,  Irongate." 

[The  case  then  set  out  twelve  other  entries  of  sales  of  a  similar  character, 
extending  through  the  years  1833,  1834,  and  1836,  and  continuing  down 
to  die  month  of  July,  1836.1 

On  the  23d  of  August,  1836,  the  plaintiffs  sent  sixty  mats  of  sugar,  the 
same  as  the  sample  produced  by  Dyson  at  the  time  of  the  sale  to  the  de- 
fendaiics  to  Fennin^^s  wharf,  and  on  the  same  day  an  invoice  was  sent  to 
the  defendants  stating  that  the  sixty  mats  would  go  by  the  Fanny,  Captain 
Pjcock,  which  was  the  first  ship  going  to  Gainsborough,  and  was  then 
expected  to  sail  in  a  few  days,  and  uxe  rest  by  the  next  ship. 

On  the  29th  of  August,  1836,  the  remaining  ninety  mats  were  sent  by 
the  plaintiffs  to  Fenning's  wharf,  to  be  forwarded  to  Gainsborough  by  the 
second  ship  which  would  sail,  the  Fanny  not  having  yet  sailed.  Of  these 
*3711  '^  nii^e^  mats,  sixty  were  of  the  same  descriotion  and  Equality  as 
•■  the  sample  produced  bv  Dyson  to  the  defendants,  the  remaining 
thirty  mats  were  of  the  same  description,  that  is  to  say,  Mauritius  sugar, 
but  of  a  superior  quality,  and  were  furnished  by  the  plaintiffs  at  the  same 
price  as  the  others. 

On  the  evening  of  the  29th  of  August,  1836,  all  the  g^oods,  the  price  of 
which  amounted  to  666/.  7<.  6(2.,  whilst  waiting  at  Fenning's  Wharf  to  be 
forwarded  by  the  wharfingers  to  the  defendants,  were  consumed  by  fire. 

Evidence  was  admitted  at  the  trial  on  the  part  of  the  plaintiffs  to  prove  (and 
which,  if  admissible  did  prove)  that  accoraing  to  the  custom  of  the  trade, 
the  words  '*  as  sample"  were  satisfied  by  delivering  sugars  of  the  same  de- 
scription as,  but  superior  in  quality  to,  the  sample.  This  evidence  was  ob* 
jected  to  on  the  part  of  the  defendants. 

The  questions  for  the  opinion  of  the  court  are :  First, — whether  there 
a  sufficient  note  or  memorandum  within  the  seventeenth  section  of  the 
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statute  of  frauds.  Secondly, — whether  the  evidence  as  to  (he  citstom  was 
properly  admitted.  If  the  court  shall  be  of  opinion  for  the  plaintiffs  on  both 
the  above  questions,  the  verdict  is  to  stand.  If  the  court  shall  be  of  opi- 
nion in  favour  of  the  defendants  upon  the  first  question,  a  nonsuit  is  to  be 
entered.  If  the  court  shall  be  of  opinion  in  favour  of  the  plaintiffs  upon 
the  first  question,  but  shall  be  of  opinioq  that  the  evidence  as  to  custom 
was  not  properly  admitted,  such  evidence  is  to  be  considered  as  struck  out 
of  the  case,  and  the  question,  whether  the  plaintifls  were  then  entitled  to 
recover  for  all  or  any  part  of  the  goods  in  question,  is  to  be  for  the  opinion 
of  the  court.  If  the  plaintifls  are  held  entitled  to  recover  for  any  of  the 
sugars  in  question,  the  verdict  is  to  be  entered  for  the  value  of  as  roaoy 
mats  *^of  sugar  as  the  court  shall  direct,  estimated  at  71s.  6d.  per  r*yo 
cwt.  It  appears  to  be  assumed  that  the  mats  were  all  of  equal  *- 
weigld. 

The  court  to  be  at  liberty  to  draw  any  inference  which  a  jury  might  have 
drawn ;  and  either  party  to  be  at  liberty  to  tum  the  case  into  a  special  venlicjL 

Channelly  Serjt.,  for  the  plaintiffs.  The  plaintiffs  arc  entitled  to  recover 
the  value  of  the  150  mats  of  sugar,  contracted  to  be  sold  by  them  to  the 
defendants.  Since  the  trial,  the  case  of  Graham  v.  Mussouy  5  New  Cases, 
603,  (35  £.  C.  L.  R.,)  7  Scott,  7$9,  has  been  decided  in  this  court ;  but 
that  case  is  distinguishable  in  several  respects  from  the  present.  There, 
three  points  were  taken  in  the  argument  on  behalf  of  the  plaintiffs.  First, 
that  Dyson,  the  plaintiffs'  traveller,  was,  for  the  purpose  of  that  contract,  to 
be  considered  as  the  agent  of  the  defendant ;  secondly,  that  it  was  not  es- 
sential for  the  name  of  Uie  defendant  to  appear  in  the  contract ;  and,  thirdly, 
that  parol  evidence  of  Dyson's  i^ncy  w*as  admissible.  The  case  was, 
however,  decided  on  the  ground  that  there  was  no  evidence  to  show  that 
Dyson  was  the  agent  of  the  defendant.  There,  the  entry  .was  altogether  in 
Dyson's  writing:  here,  the  signature  alone  is  his,  the  rest  of  the  entiy 
being  by  one  of  the  defendants.  Also,  in  that  case,  but  one  transaction 
was  proved  between  the  parties ;  whereas  here,  twelve  other  transactions, 
commencing  in  1833,  and  extending  down  to  the  period  of  the  present  con- 
tract, are  set  forth  in  the  special  case.  It  further  appears  that  on  every  one 
of  the  occasions  when  the  purchases  were  made,  the  defendants  produced 
(heir  book,  which  was  signed  by  Dyson  at  their  request,  and  that  the  goods 
were  afterwards  dulv  delivered  and  accepted.  As  the  court  have  a  power 
given  them  here,  wnich  they  *did  not  possess  in  the  former  case, —  \%^^ 
namely,  to  draw  any  inference  which  a  jury  might  have  drawn — ,(a)  ^ 
thev  may  properly  infer  firom  the  various  transactions  set  out,  that  Dyson  whs 
authorized  by  the  defendants  to  sign  this  contract  on  their  part, — a  conclu- 
sion which  they  might  not  feel  at  liberty  to  come  to  in  Graham  v.  Mummy 
from  the  solitary  instance  upon  which  the  question  there  turned.  [Tindal, 
C.  J.  The  signing  of  the  entry  in  the  defendants'  book  would  tend  to 
make  it  obligatory  on  the  plaintiifs  rather  than  on  the  former.]  An  authority 
is  frequently  to  be  inferred  from  a  long  course  of  dealing;  and  here,  it  is 
submitted  that  enourii  is  shown  in  the  case  to  warrant  the  court  in  drawing 
the  conclusion  that  Dyson  signed  this  entry  as  the  agent  of  the  defendants* 

Sir  F,  Pollock^  for  the  defendants,  was  stopped  by  the  court. 

Tindal,  C.  J.  This  case  is  not  to  be  distinguished  from  Graham  v.  MataiL 

CoLTMAN,  Erskine,  and  Maule,  Js.,  (fr)  concurred. 

a)  Vide  Bix  r.  Brntden,  4  N.  dt  M.  t7. 

)b)  The  former  ease  wm  decided  by  Tindat*  C.  J.,  Vaac^aa*  Gettmaiii  and  Erskint^  h* 


!: 
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Judgment  of  nonsuit ;  with  liberty  to  the  plaintifls  to  turn  the  spe- 
cial case  into  a  special  ver€lict.(a) 

(c)  ThoQgh  liberty  was  reserved  for  either  party  to  tarn  the  special  case  into  a  spe- 
cial Terdict,  the  leave  of  the  court  was  necessary  to  make  the  reservation  available. 
Vide  Moir  v.  Royal  Exckamgg  Mmrance,  6  Tannt  246,  (1  E.  C.  L.  R.,)  1  Marsh.  677, 1  N. 
4t  M.  181, 741.  On  the  other  hand,  where  no  such  liberty  is  expressly  reserved,  the 
coort,  if  i:  sees  fit,  may,  upon  the  application  of  either  party,  though  opposed  by  the 
ether  party,  ^ve  permission  to  tarn  the  special  case  into  a  special  verdict.  This  was 
done  ID  the  ease  of  ColUm,  Bitmelij  and  Merceron  v.  Crioy«fie,  7  Bingh.  4:H,  (20  E.  C.  L.  R.,) 
6  M.  &  P.  S76,  9  Bii^h.  644,  (23  E.  C.  L.  R.,)  8  Moore  db  8e.  640,  4  Dowl.  P.  C.  182, 
S  Scott,  33S. 

la  that  case,  judgment  being  given  for  the  plaintiffs  in  this  court  Upon  a  special  case 
stated  bff  cotueni,  in  which  consent  there  was  not  any  reservation  of  a  power  to  turn  the 
ipecial  ease  into  a  special  verdict,  this  court,  notwithstanding  a  strenuous  opposition  on 
the  part  of  Taddy,  Serjt,  for  the  plaintiffs,  granted  leave  for  that  purpose ;  and  a  special 
verdict  was  accordingly  entered  on  the  postea,  mutalU  mutandw^  in  the  terms  of  the  spe- 
cial case.  A  writ  of  error  being  afterwards  brought  in  the  Exchequer  Chamber,  upon 
the  jodgmentof  this  court,  in  favoar  of  the  plaintiffs  below,  on  the  special  verdict  so 
entered,  soch  judgment  was  affirmed  by  the  court  of  error;  Gunfnne  v.  Bumell  and  Mer- 
ccfMi,  2  New  Cases,  7,  (29  E.  C.  L.  R.,)  but  the  judgment  of  affirmance  was  reversed 
in  the  House  of  Lords;  6  New  Cases,  463,  (37  E.  C.  L.  R.,)  1  Hcott,  N.  R.  711. 
1  West's  Reports  in  Dom.  Proc.  842.  And  see  CoUim  and  otfun  v.  Gwynne,  ante,  vol.  i 
638,  (39  E.  C.  L.  R.,)  2  Moore  db  8.  776,  2  Scott,  N.  R.  86. 

The  eircumstance,  that  the  application  to  turn  the  special  ease  into  a  special  verdio 
was  mitied  by  Taddy,  Serjt.,  on  behalf  of  Burnell  and  Merceron  the  surviving  plaintiffs 
—instead  of  being,  as  it  has  been  supposed,  auented  to  by  them, — is  now  stated  ex  rela 
fwM8ir  Thomas  Wilde,  Serjt.,  of  counsel  with  the  defendant,  Dr.  Gwynne,  in  such  ap 
plicaiiofi. 


•»T6]  •DEMPSTER  and  Another  v.  PURNELL. 

A  declaration  in  a  county  court,  after  stating  that  the  defendant  was  summoned  to  answer 
the  plaintiffs  in  aji  action  of  debt,  without  mentioning  a  sum  demanded,  proceeded  to 
state  that  the  defendant,  on,  dte.,  at,  Ac,  within  the  jurisdiction  of  the  court,  was 
indebted  to  the  plaintiffs  in  XL  18s.  6d  for  goods  then  and  there  sold  and  delivered,  a$id 
in  1/.  I9i.  6r/.  for  money  found  due  on  an  account  then  and  there  stated,  '*  which  said 
antral tumi  were  to  be  respectively  paid  by  the  defendant  to  the  plaintiffs  on  request; 
whereby,  and  by  reason  of  the  non-payment  thereof,  an  action  hath  accrued  to  the 
plaintiffii,  to  demand  and  have  of  and  from  the  defendant  the  said  several  tunu  respec* 
tifely  amounting  to  the  sum  of  IL  19s.  (UL  Yet  the  defendant  hath  not  paid  the  $aid 
mm  above  demanded^  or  any  part  thereof:  to  the  damage  of  the  plaintiffs  of  1/.  19f.  6i/." 

BeU,  that  a  demand  exceeding  40f.  appeared  on  the  face  of  the  declaration,  and  conse> 
quently,  that  the  county  court  had  no  jurisdiction ;  and  that  the  bill  of  particulars 
(which  was  returned  as  part  of  the  proceeding»j  could  not  be  resorted  to  in  order  to 
show  that,  in  reality,  the  demand  was  below  40f. 

Upon  a  plea  in  the  nature  of  a  demurrer  to  the  jurisdiction,  the  county  court  gave  judg- 
ment for  the  defendant,  awarding  him  eott$.  This  court  reversed  that  judgment,  and 
gare  judgment  that  the  defendant  go  thereof  without  day  in  the  said  court,  being  the 
uoie  judgment  which  the  coort  below  ought  to  have  pronounced. 

Upon  a  writ  of  false  judgment,  where  the  whole  of  the  error  books  had  been  delivered 
by  one  party,  the  court  (by  analogy  to  the  rule,  with  respect  to  writs  of  error,)  refused 
to  allow  the  opposite  party  to  be  heard  until  he  paid  for  those  books  which  ought  to 
have  been  furnished  by  him. 

Upon  a  return  to  a  writ  of  false  judgment  directed  to  the  sheriff  of  Somer- 
Kt^ire,  commanding  him  to  cause  to  be  recorded  (b)  a  plaint  in  his  county 
3oart,  between  the  above  parties,  the  proceedings  appeared  to  be  as  follows: 

Plaint  levied  June  12th,  1839. 

July  10th,  continuance  to  the  next  county  court,  August  7th. 

August  7th.    Attachment  by  the  plaintiffs  prayed.     Appearance  entered 

(6)  All  that  was  returned  would  become  part  of  the  new  retro;  pective  record,  as  that 
vhieh  is  returned  upon  a  mtipran  is  taken  as  part  of  the  old  eontemporaneous  record. 
TOL.  xui.  2d 
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by  defendant ;  attorneys  appointed  by  plaintifls  and  defendant.     No  con- 
tinuance. 

September  4th.  Declaration. — '^  Somersetshire,  to  wit,  James  Dempster 
and  Robert  Dempster,  the  plaintiffs  in  this  suit,  by  B.  H.,  their  attorney, 
complain  of  Cyrus  *Pume)l,  the  defendant  in  this  suit,  who  has  been  r^o^c 
summoned  to  answer  the  said  James  Dempster  and  Robert  Dempster,  ^ 
in  an  action  of  debt.  For  that  whereas  the  defendant,  on  the  11th  of  June, 
1839,  at  Wells  in  the  county  aforesaid,  within  the  jurisdiction  of  this  couit, 
was  indebted  to  the  plaintiffs  in  the  sum  of  1/.  195.  6d,  for  the  price  and 
value  of  goods  then  and  there  sold  and  delivered  by  the  plaintifls  to  the 
defendant  at  his  request,  and  in  the  sum  of  1/.  19^.  6a.  for  money  found  to 
be  due  from  the  defendant  to  the  plaintifls  on  an  account  then  and  there 
stated  between  them ;  which  said  several  sums  were  to  be  respectively  paid 
by  the  defendant  to  the  plaintiffs  on  request ;  whereby  and  by  reason  of  the 
non-payment  thereof,  an  action  hath  accrued  to  the  plaintiffs  (o  demand  and 
have  of  and  from  the  defendant  the  said  several  sums  respectively j  amounting 
to  the  sum  of  1/.  I9s.  6d. ;  yet  the  defendant  hath  not  paid  the  said  stm 
above  demanded,  or  any  part  thereof,  to  the  damage  of  the  plaintifls  of  1/. 
I9s.  6d.y  and  therefore  they  bring  suit,  &c.     Rule  to  plead. 

Same  court — particulars  of  demand  were  filed  as  follows : — ^'  This  action 
is  brought  to  recover  the  sum  of  1/.  18^.  8d.j  being  the  balance  due  to  the 
plaintiffs  upon  the  following  items  of  account.  [  The  several  items  were 
then  set  out,  amounting  in  the  whole  to  3/.  lis.  6d.,  and  credit  was  given 
for  payments  on  account  to  the  amount  of  1/.  12s.  lOd.j  leaving  a  balance 
of  1/.  18s.  Sd.l  Above  are  the  particulars  of  the  plaintiffs'  demand,  and 
the  plaintiffs  will  avail  themselves  of  all  or  any  of  the  counts  in  the  decla- 
ration in  this  action  for  the  recovery  of  the  said  demand." 

Same  court. — "And  the  said  C.  Purnell,  by  E.  W.  V.  his  attomrr, 
answers  to  the  plaint  and  declaration  of  the  said  J.  Dempster  and  K. 
Dempster,  in  these  words  following,  that  is  to  say.  The  defendant,  in  Us 
oum  proper  person^  comes  and  says  that  this  court  *ought  not  to  have  r«^7 
or  take  further  cognisance  of  this  action,  because  he  says  that  the  *- 
said  debts  in  the  first  and  second  counts  of  the  declaration  respectively  men- 
tioned, amounting  together  to  the  sum  of  3/.  195.,  are  and  each  of  them  is 
demanded  by  the  plaintiffs  of  the  defendant,  for  and  on  account  of  and  in 
respect  of  a  certain  cause  and  certain  causes  of  action  arising  upon  and  in 
respect  of  the  same  dealings  and  transactions,  and  relating  to  one  continued 
account ;  and  that,  although  the  plaintiffs  have  demanded  the  said  sum  of 
3/.  19;.  in  two  different  counts  in  the  declaration,  by  dividing  the  same  into 
two  equal  parts,  so  as  to  reduce  the  sum  demanded  in  each  count  below  the 
sum  of  40;.,  yet  that  the  said  sum  of  31. 19s.  in  the  declaration  alleged  to 
be  due  from  the  defendant  to  the  plaintiffs,  is  sought  to  be  recovered  in  this 
action  in  respect  of  one  debt  and  demand  ;  and  this  the  defendant  is  ready 
to  verify,  wherefore  he  prays  judgment,  whether  this  court  can  or  will  take 
further  cognisance  of  the  said  action." 

Same  court.  Leave  to  plaintiffs  to  reply  at  the  next  county  court 
(October  2d)  same  day  given  to  the  defendant. 

October  2d.  And  the  said  J.  Dempster  and  R.  Dempster,  by  B.  H.  their 
attorney,  reply  to  the  said  plea  of  the  said  C.  Purnell,  by  him  in  manner 
and  form  above  pleaded,  in  the  words  following,  that  is  to  say — And  the 
plaintiffs  say,  that  the  cause  of  action  arising  upon  and  in  respect  ol  the 
dealings  and  transactions  between  the  parties  to  this  suit  hath  been  correctly 
set  forth  in  the  said  declaration.    And  this  the  plaintiffs  are  ready  to 
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Terify,  iKhen  and  where  thii  ^ourt  shall  order,  direct,  or  appoint    lonie 
jcuned. 

Cur.  adv.  vuU.  Leave  given  to  plaintifis  to  file  their  issue  at  the  next 
county  court    October  30th. 

October  30th.    Issue  filed  by  plaintifls.    like  leave  to  file  consilium. 
^3781      *I*Iovember  27th.     CantUium  filed.     Day  given  to  the  next 
-*  county  court. 

December  21st.  Notice  of  continuance  filed  by  reason  of  the  next 
county  court  happening  on  Christmas-day. 

December  25th.    I^ve  to  continue  to  the  next  county  court 

Jantiaiy  22d,  1840.  At  which  next  court,  (the  12thy)  before,  &c.,  come 
as  well,  &c.,  whereupon  the  said  court  here,  on  hearing  the  pleading 
between  the  said  parties  respectively,  gave  judgment  in  favour  of  the  said 
defendant,  Cyrus  Pumell,  upon  his  plea,  so  in  manner  and  form  aforesaid 
pleaded  by  him.  Therefore,  it  was  considered  by  the  said  court,  that  the 
said  C.  Puraell  do  recover  of  the  said  James  Dempster  and  Robert  Dempster, 
his  costs  and  charges  by  him  expended  in  and  about  his  defending  the  said 
wit  of  the  said  J.  Dempster  and  R.  Dempster,  which  said  costs  amounted 
to  the  sum  of  bl.  I2s.  6d,    Award  of  execution. 

The  fullowine  errors  were  assigned  by  the  plaintifls : — That  no  day  is 
giren  by  the  said  record  to  the  plaintiflls  or  to  the  defendant,  to  appear  at 
the  serenth  court,  held  on  the  4th  of  September,  1839.  That  it  appears  by 
the  said  record  of  return,  that  the  plea  of  the  defendant,  wherein  he  prayed 
judgment,  whether  the  said  county  court  would  take  further  cognisance  of 
the  said  acUon  was  pleaded  by  attorney,  and  not  by  the  defendant  in  person. 
That  in  the  said  plea  of  the  defendant,  it  is  not  averred  that  the  said  several 
debts  in  the  declaration  mentioned,  amounted  together  to  the  sum  of  40s.; 
and  that  the  said  plea,  and  the  matters  therein  contained,  in  manner  and 
form  as  they  were  above  stated  and  set  forth,  are  not  sufficient  in  law  to 
preclude  the  county  court  from  taking  further  cognisance  of  the  said  action. 
That  it  does  not  appear  by  the  said  record  or  return,  that  any  issue,  either 

*7791  ^^  ^^  ^^  ^^  '^^'  ^^  joined  in  the  said  county  court  ^between  the 
-I  plaintifls  and  the  defenaant  That  it  does  not  appear  by  the  said 
record  or  return,  that  there  was  any  matter  whereof  the  plaintiflls  and  the 
defendant  had  put  themselves  upon  the  judgment  of  the  suitors  of  the  said 
county  court.  That  it  appeared  by  the  said  record  or  return,  that  the 
eleventh  county  court  of  the  said  sheriff*  was  holden  on  Christmas-day. 
That  no  day  is  given  by  the  said  record  to  the  defendant  to  appear  at  the 
twelfth  county  court,  (22d  January,  1840.)  That  it  does  not  appear  by  the 
said  record  or  return,  that  it  appeared  to  the  said  county  court,  that  the  plea 
by  the  defendant  pleaded  in  manner  and  form  aforesaid,  and  the  matters 
therein  contained,  were  sufficient  in  law  to  preclude  the  said  court  from 
taking  further  cognisance  of  the  said  action ;  but  it  was  thereby  alleged  that 
the  said  court,  on  hearing  the  pleadings  between  the  said  parties  respec 
tively,  gave  judgment  in  favour  of  the  defendant  upon  his  plea,  so  in 
manner  and  form  aforesaid  pleaded  by  him.  That  it  appears  by  the  record 
or  return  aforesaid,  that  whereas  the  several  debts  in  the  declaration  men- 
tioned amounted  to  a  smaller  sum  than  40^.,  to  wit,  the  sum  of  1/.  ISs.  8d. 
and  no  more,  yet  the  said  county  court  gave  judgment  in  favour  of  the  said 
plea  of  the  defendant.  That  it  appears  by  a  record  or  return  aforesaid,  that 
whereas  it  was  a  matter  in  dispute  between  the  said  parties,  whether  the 
sums  demanded  by  the  plaintiffs  in  their  said  action  did  or  did  not  amount 
to  the  sum  of  40s.,  and  the  determination  of  the  said  disputed  matter  was 
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material  and  necessary  to  the  jadgment  of  the  said  court,  yet  the  said  cowt 
proceeded  to  give  their  judgment  with  respect  to  the  said  matters  without 
any  incjuiry  into  the  said  disputed  facts.  That  no  judgment  appears  to  have 
been  given,  that  the  plaintiffs  should  be  in  mercy,  &c.    Joinder  in  error. 

^Talfcurd^  Serjt.,  upon  the  case  being  called  on,  objected  to  the  r*ooQ 
plaintiffs  beine;  heaid,  oh  the  ground  that  no  paper  books  had  been  '- 
delivered  b^  uem,  and  that  on  such  books  being  furnished  by  the  defend- 
ant, the  plamtiffs  had  refused  to  pay  for  them.  The  rule  of  H.  T.  4  W.  4,(a) 
by  analogy  clearly  extends  to  the  present  case,  and  great  inconvenience 
would  result  if  any  exception  were  allowed.  Best  v.  Priory  2  Dowl.  P.  C. 
189,  shows  that  before  the  framing  of  the  rule  the  practice  was  the  same. 

Stephen^  Serjt,  contra.  The  rule  applies  onlv  to  cases  of  error  from  the 
superior  courts,  and  is  not  applicable  to  writs  of  false  judgment.  [TiitDAt, 
C.  J.  The  rule,  undoubtedly,  does  not,  in  terms,  extend  to  writs  of  false 
judgment.  But  although  a  writ  of  false  judgment  is  not,  in  strictness,  a 
proceeding  in  error,  it  bears  a  close  analogy  to  it,  falling  within  the  same 
principle.]  In  I\iUer  v.  Osborne^  6  T.  R.  477,  and  FSuham  v.  BagshaWj 
1  B.  &  P.  292,  a  refusal  by  the  defendant  to  pay  for  two  of  the  paper  books 
delivered  by  the  plaintiff*,  was  held  to  be  no  ground  for  signing  judgment 
against  him.  The  rule  in  ouestion  being  an  arbitrary  and  positive  regula- 
tion, ought  not  to  be  extenaed  by  implication. 

^TiKDAL,  C.  J.  Although  the  rule  is,  in  words,  confined  to  writs  r^ooi 
of  error,  a  writ  of  false  judgment  is  a  quasi  writ  of  error ;  the  only  '- 
difference  being,  that  the  one  lies  on  the*  judgment  of  a  court  of  recoid, 
and  the  other  on  that  of  a  court  not  of  record.  Reason  and  good  sense 
seem  to  require  that  the  same  practice  should  prevail  as  to  both ;  I  therefore 
think  that  the  money  must  be  paid. 

Talfourdy  Serjt,  objected,  Aat  it  was  now  too  late,  as  the  plainlifTs  had 
notice  of  the  objection  when  the  case  was  called  upon  in  the  preceding  tenn. 

TiNDAL,  C.  J.    The  amount  may  be  paid  now. 

The  money  having  been  handed  over  to  one  of  the  officers  of  the  court, 

Stephen^  Serjt.,  for  the  plaintiffs,  was  heard  in  support  of  the  assignment 
of  errors.  The  declaration  is  substantially  good ;  and,  if  so,  the  plea  is 
bad,  and  the  plaintiffs  are  entitled  to  jud^ent.  Without  at  present 
referring  to  the  bill  of  particulars,  the  declaration,  on  the  face  of  it,  contains 
nothing  more  than  a  claim,  in  two  different  courts,  one  for  goods  sold,  and 
the  other  on  an  account  stated,  of  the  same  sum  of  1/.  19«.  6^.  In  order 
to  sustain  the  objection  raised  on  the  other  side,  the  declaration,  instead  of 
averring,  as  it  does,  that  '*  the  said  several  sums"  amount  to  1/.  19^.  6<f.,-- 
which  clearly  shows  that  the  demand  was  limited  to  that  sum, — ^should  have 
alleged  that  they  amount  to  3/.  19«.  It  b  not  competent  for  the  defendant 
to  say  that  the  two  sums  mentioned  of  1/.  19«.  M,  are  not  the  same  sum; 
for  he  has  pleaded  over.  At  the  most,  the  declaration  is  only  ambiguous. 
The  cases  show  that  where  the  defendant  has  pleaded  over,  the  declaration 

(rr)  Which  provides  that  ''Four  clear  days  before  the  day  appointed  for  ari^uroent,  ibe 
plaintiflT  shall  deliver  copieR  of  ihe  demarrer  book,  special  case,  or  special  verdict,  to 
the  Lord  Chief  Justic.  af  the  Kinp*s  Bench  or  Common  Pleas,  or  Lord  Chief  Baron,  as 
the  case  may  be,  and  the  senior  judge  of  the  conrt  in  which  the  action  is  brought;  and 
the  defendant  shall  deliver  copiea  to  the  other  two  judges  of  the  court  next  in  seniority; 
and.  in  default  thereof  by  either  party,  the  other  party  may,  on  the  day  following,  deliver 
such  books  as  ought  to  have  been  so  delivered  by  the  party  making  default;  and  the 

,  party  making  default  shall  not  be  heard  until  he  ^hall  have  paid  for  such  copies,  or 
deposited  with  the  clerk  of  the  rules  in  the  King's  Bench,  or  the  secondary  in  the  Con 

'  tttofi  Plaaa.  as  the  ease  may  be^  a  aofioieat  aam  to  pay  for  aaoh  copies/* 
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«2QQ|  is  to  be  constraed  in  that  way  which  wiQ  support  it.  *[Maule,  J« 
•I  Does  that  doctrine  apply  to  courts  of  limited  jurisdiction  ?]  It  •• 
submitted  that  it  does,  for  being  founded  in  good  sense,  it  is  a  rule  of 
general  application.  It  is  laid  down  in  Hobson  v.  Middldon^  9  B.  &  C. 
^5,  9  D.  &  R.  249,  that  where,  in  pleading,  an  equivocal  expression  is 
used,  it  is  in  general  to  be  construed  against  the  parties,  by  whom  it  is  used ; 
but  if  the  other  party  pleads  over,  then  it  is  to  be  read  in  that  sense  which, 
will  support  the  pleadings.  There  seems  no  reason  why  that  principle 
should  not  apply  to  courts  of  limited  jurisdiction.  [Maule,  J.  If  it  be 
doubtful  on  the  declaration  whether  the  county  court  has  jurisdiction,  no 
intendment  can  be  made  in  its  favour.  A  superior  court  ou^t  not  to  en- 
croach on  one  of  inferior  jurisdicdon.  2  Inst.  311.  7%e  King  v.  The 
Sherjf  of  Hertfordshire^  in.  a  cause  of  Deaky  v.  Chark^  1  B.  &  Ad.  672, 
(20  £.  C.  L.  K.)  It  is  clear  that  if  a  debt  is  reduced  by  payment  below 
40>.,  an  action  will  lie  in  the  county  court  for  the  balance ;  Com.  Dig.  title 
Cmmty^  (c.  8 ;)  and  here  it  appears  by  the  particulars,  that  the  plaintiffs 
were  seeking  to  recover  only  a  balance  of  1/.  iSs.  8(^.  It  is  submitted  that 
the  plaintifls  are  entitled  to  consider  the  particulars  as  parcel  of  the  plea<i 
ingx,  and  as  operating  in  aid  of  the  declaration,  in  case  it  requires  explana- 
tion. Although  the  county  court  is  not  a  court  of  record,  from  the  time 
that  the  sheriff  is  called  upon  to  record  the  proceedings  by  a  writ  of  false 
judgment,  the  particulars  form  part  of  such  proceedings.  Moreover,  it  was 
decided  in  Bider  v.  Edwards Jl^a)  that  this  court  will  not  take  judicial  notice 
of  the  practice  of  the  county  court ;  and  how  can  this  court  Know  that  the 
particulars  which  appear  to  be  filed  with  the  plaintiffs'  declaration,  do  not 
form  part  thereof?  In  the  superior  courts  the  particulars  do  not  form  a 
portion  of  the  declaration,  because  they  are  not  on  the  record ;  but  that  dis- 
*3831  ^^^^i^*^  i^  ^^^  applicable  to  the  present  case.  *[Coltman,  J.  Sup- 
^  posing  this  had  been  a  declaration  in  a  superior  court,  could  you  not 
have  recovered  both  sums?  The  breach  is,  that  the  defendant  had  not 
paid  the  sum  above  demanded,  which  shows  that  the  plaintiffs  did  not 
claim  both  sums.  [Maule,  J.  It  has  been  held  that  a  mere  mistake  in 
adding  up  is  immaterial,  and  may  be  rejected.  You  say  that  this  latter 
part  of  the  declaration  is  an  exposition  of  the  plaintiffs'  intention.^ 

The  subsequent  proceeding  are  clearly  erroneous.  No  proper  issue  being 
joined,  the  suit  was  discontmued ;  and  diis  is  a  good  objection  after  judg- 
ment in  the  county  court,  ^non.  case,  1  Sid.  143 ;  Smith  v.  Smithy  1  Sid. 
147 ;  WaldorJc  v.  Cooper,  2  Wils.  16 ;  1  Wms.  Saund.  74,  n.(l) ;  2  Wms. 
Saund.  319  b,  note(b),  6th  edit.  Also  there  was  no  sufficient  continuance 
of  the  proceedings, — no  dies  datus  to  the  seventh  county  court ; — and  this 
defect  was  not  cured  by  the  parties  subsequently  appearing;  for,  according 
to  the  authorities,  unless  the  suit  be  properly  continued,  the  parties  have  no 
right  to  present  themselves  to  the  court ;  Com.  Dicf.  tit.  Pleader^  ( W.  6  ;) 
1  Roll.  Abr.  486,  pi.  8 ;  CltAery  v.  The  Bishop  ofExon,  Carth.  172 ;  Har- 
ingUm  V.  Launsdorij  Yelv.  97 ;  Pephw  v.  Bowky,  Cro.  Jac.  357.  Sup- 
posing this  declaration  to  be  good  in  substance,  and  the  subsequent  proceed- 
ings to  be  erroneous,  the  court  must  give  such  judgment  as  the  court  below 
ou^t  to  have  given ;  Finch  v.  firooA;,  2  New  Cases,  324,  2  Scott,  511. 

Talfourd,  Serjt.,  for  the  defendant.  The  declaration  is  clearly  bad.  It 
neither  states  that  the  cause  of  action  arose,  nor  that  the  defendant  resided 
within  the  jurisdiction  of  the  county  court.(6}    [Tindal,  C.  J.    It  states 

(a)  Ant^  MS.  (6)  Vide  ant^,  171. 
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that  the  defendant  was  indebted  within  the  jurifldiction  *for  goods  r^^oj 
then  and  there  sold  and  delivered,  and  on  an  account  then  and  there  *- 
stated.  It  is  not  necessary  to  allege  that  the  defendant  resides  within  the 
jurisdiction.  If  he  does  not,  his  non-residence  would  be  ground  for  a  pro* 
hibition.(a^]  It  is  clear,  on  the  authorities,  that  it  must  distinctly  appear  on 
the  face  or  the  declaration,  that  the  debt  sought  to  be  recovered  does  not 
exceed  40^.;  Reder  v.  Bradley^  2  Mod.  101 ;  ^nanymaus^  2  Mod.  106; 
Com.  Dig.  County y  (C.  8.)  In  debt,  the  sum  demanded  is  that  which  is 
sought  to  be  recovered ;  and  if  this  had  been  an  action  in  a  superior  court, 
the  plaintiffs  would  have  been  in  a  situation  to  recover  both  sums.  In  Lord 
T.  Haustouny  11  East,  62,  it  was  held,  on  demurrer  to  a  declaration  in  debt 
by  bill,  to  be  no  objection  that  the  sums  demanded  in  the  several  counts 
amounted  to  more  than  the  sum  first  demanded  in  the  queritur ;  for  that  such 
demand  was  superfluous,  and  might  be  rejected.  Here,  no  sum  is  stated  in 
the  commencement  of  the  declaration  as  the  sum  demanded  ;  which  makes 
the  case  stronger  against  the  plaintiffs.  It  is  apprehended  that  the  question 
here  is,  not  matter  of  speculation  as  to  what  the  plaintiffs  intended,  but, 
whether,  if  the  action  had  been  brought  in  a  superior  court,  they  could  not, 
on  proving  two  demands,  each  amounting  to  1/.  18^.  6(f.,  have  recovered 
both.  For  if  that  be  so,  then  this  was  clearly  a  case  of  which  the  county 
court  could  not  take  cognisance.  It  is  said  recourse  may  be  had  to  the  par* 
ticulars  in  order  to  support  the  declaration ;  but  they  can  never  form  part 
of  the  record.  Supposing  the  county  court  to  have  received  evidence  of  a 
demand  not  within  the  particulars,  but  which  was  covered  by  the  declara* 
tion,  would  that  have  been  error  ?  The  defendant  in  his  plea  says,  in  effect, 
although  the  plaintiffs  have  shaped  their  demands  in  two  different  ways, 
they  have  still  placed  ^themselves  in  a  situation  to  recover  both  of  r«Qg5 
these  sums ;  and  the  plaintiffs  appear  to  have  taken  the  same  view  *- 
in  their  replication,  and  to  have  raised  matter  of  law ;  which  has  been  de* 
cided  by  the  court. 

It  is  submitted  that  a  complete  issue  was  joined  between  the  parties ;  and 
that  the  objection  for  the  want  of  continuance  was  cured  by  their  subsequent 
appearance.  The  cases  cited  upon  the  latter  point  are  clearly  distinguish- 
ible  from  the  present. 

Stephen^  Sent.,  in  reply.  The  principal  question  is,  the  sufficiency  of  the 
declaration.  The  cases  cited  from  the  2  Modem  Reports  were  both  actions 
of  assumpsit,  in  which  the  plaintiffs  sought  to  recover  damages  exceeding 
40$.  This  is  an  action  of  debt,  in  which  nothing  is  claimed  beyond  the 
single  sum  of  1/.  19;.  6d,  It  is  said  that  the  plamtiff  could  recover  both 
sums ;  but,  consistently  with  what  is  alleged,  the  second  sum  may  be  the 
amount  of  an  account  stated  upon  the  cause  of  action  declared  for  in  the 
first  count.  The  bill  of  particulars  being  returned  by  the  sheriff  as  part  of 
the  proceedings,  must  be  taken  to  be  a  portion  of  the  record. 

TiNDAL,  C.  J.  I  take  the  rule  to  be  well  established,  by  the  cases  of 
Moravia  v.  Shper,  Willes,  30 ;  and  Tiiley  v.  Foxally  Wifles,  688,  that 
where  it  appears  upon  the  face  of  the  proceedings,  that  the  inferior  court  has 
jurisdiction,  every  intendment  will  be  made  in  order  to  support  them:  but 
that  if  they  do  not  so  appear,  or  if  the  point,  whether  or  not  the  inferior  court 
has  jurisdiction,  be  left  in  doubt,  no  such  intendment  will  be  made.(i)  The 
main  question,  therefore,  in  this  case  is,  whether  or  not  it  does  appear,  on 
the  face  of  the  declaration,  that  the  county  court  had  jurisdiction.    As  the 

(a)  Bat  see  4  N.  &  M.  94,  n. 

(6)  Aot^,  vol.  i  S5,  (30  E.  C.  L.  R.) 
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county  court  cannot  hold  pleas  in  personal  acttons  above  the  valae  of  409.^ 
*3S61   ^^^^P^  ^  *replevin  or  by  writ  of  justiaesj  we  must  see  whether  the 

-'  plaiotifis  have  brought  their  action  for  a  sum  exceeding  that  amount. 
I  agree  that  if  the  bill  of  particulars  could  be  used  in  aid  of  the  declaration, 
it  would  be  shown  that  the  sum  sought  to  be  recovered  was  under  40^. ;  but 
I  can  see  no  principle  upon  which  the  bill  of  particulars  can  be  considered 
as  part  of  the  declaration  in  the  court  below.  In  the  superior  courts  the 
object  of  a  bill  of  particulars  is  to  inform  the  defendants  of  the  nature  of  the 
plainttflf's  claim,  and  to  limit  the  proof  of  the  latter  to  the  amount  therein 
mentioned,  but  it  forms  no  part  of  the  record  itself;  and  there  seems  no 
reason  why  a  different  rule  should  obtain  in  an  inferior  court.  Looking, 
therefore,  at  this  declaration  alone,  let  us  see  if  the  plaintiffs  have  brought 
their  action  for  a  sum  exceeding  40^.  It  commences  thus :  ^'  James  Demp- 
ster and  Robert  Dempster,  the  plaintifls  in  this  suit,  by  B.  H.,  their  attorney, 
complain  of  Cyrus  Pumell,  the  defendant  in  this  suit,  who  has  been  sum* 
moned  to  answer  the  said  James  Dempster  and  Robert  Dempster  in  an  action 
of  debt."  The  first  observation  that  suggests  itself  is,  that  this  is  a  devia- 
tion from  the  ordinary  form  of  the  commencement  of  a  declaration  in  debt 
It  does  not  state  the  amount  for  which  the  plaint  is  levied.  If  it  had  done 
so,  all  would  have  been  right ;  for  the  plaintiffs  could  not  have  recovered 
any  thin^  beyond  that  amount.  The  plaintiffs  then  proceed  to  count  upon 
their  plaint,  rather  in  the  form  of  a  single  count  for  two  sums  than  of  two 
distinct  counts.  "  For  that  whereas  the  defendant  on,  &c.,  at,  &c.,  within 
the  jurisdiction  of  this  court,  was  indebted  to  the  plaintiffs  in  the  sum  of  1/. 
IBi.  6d.  for  the  price  and  value  of  goods  then  and  there  sold  and  delivered 
by  the  plaintifls  to  the  defendant,  at  his  request,  and  in  the  sum  of  1/.  195. 
6^^.,  for  money  found  to  be  due  from  the  defendant  to  the  plaintiffs  on  an 
account  then  and  there  stated  between  them."  The  declaration  proceeds — 
,i,wwi    *^' which  said  several  sums  were  to  be  respectively  paid  by  the  de- 

1  fendant  to  the  plaintifls  on  request,"  evidently  insisting  that  they  are 
distinct  sums ;  and  it  goes  on  further  to  say,  '^  whereby,  and  by  reason  of 
the  non-payment  thereof,  an  action  hath  accrued  to  the  plaintiffs,  to  demand 
and  have  of  and  from  the  defendant  the  said  several  mms  respectively 
amounting  to  the  sum  of  1^.  \9s.  6d."  We  cannot,  after  what  has  preceded 
these  words,  put  any  other  construction  upon  them  than  that  each  of  the 
sums  claimed  by  the  plaintiffs  amounts  to  1/.  195.  6(^.  The  breach  is,  that 
^^  the  defendant  hath  not  paid  the  said  sam  above  demanded,  or  any  part 
thereof;"  no  sum  being  mentioned  in  the  plaint,  and  the  plaintiffs  claiming 
throughout  two  sums  of  1/.  195.  6(/.  each.  If  the  plaintiffs  intended  to 
claim  only  the  balance  of  1/.  I85.  8(^.  stated  in  the  bill  of  particulars,  they 
should  have  acknowledged,  on  the  face  of  the  declaration,  the  receipt  of  so 
much  money  as  would  reduce  the  debt  to  that  amount ;  see  Comyns's  Dig. 
Couniyy  (C  8.)  It  therefore  appears  to  me  that  the  plaintifls  have  not  limited 
their  demand  so  as  to  bring  it  clearly  within  fiie  jurisdiction  of  the  county 
ttourt.  The  defendant  has  pleaded  to  the  jurisdiction,  and  other  proceed- 
mgs  have  taken  place  in  the  county  court,  to  which  it  is  unnecessary  to 
refer,  although  there  certainly  appear  to  be  various  errors  on  the  record. 

The  plaintiffs  not  being  entitled  to  recover,  the  question  arises  what  judg* 
ment  we  ought  to  give.  If  we  do  not  affirm  the  judgment  of  the  court 
below,  it  is  not  enough  for  us  simply  to  reverse  it.  Upon  reversal,  we 
roust  give  such  judgment  as  that  court  ought  to  have  given.  It  strikes  me 
that,  .as  the  defendant  has  pleaded  to  the  jurisdiction,  our  judgment  ought 
to  be  fininded  on  that  plea.    The  judgment  of  the  court  belou  is  a  mere 
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nuUity^  and  must  be  reversed.    The  right  judgment  for  us  to  pronounce  ii, 
that  the  plaiutifis  be  barred  from  proceeding  ^further,  upon  the   r,^ 
ground  that  the  county  court  has  no  jurisdiction.     The  consequence   ^ 
of  which  will  be,  as  this  is  virtually  a  judgment  upon  a  plea  of  abatement, 
that  the  defendant  will  not  be  entitled  to  costs. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  We  cannot  make  use  of  the  bin 
of  particulars  to  explain  the  declaration  ;  neither  is  it  treated  by  the  plain- 
tiflfs  themselves  as  forming  part  of  the  declaration.  Looking  at  the  declare* 
tion,  it  seems  to  claim  to  recover  two  sums  of  IL  19s,  6d.  esichj  and  tbe 
breach  alleging  the  non-payment  of  '^  the  said  sum  above  demanded,"  ap* 
pears  to  me  to  mean  the  aggregate  of  the  two  sums  before  named.  If  that 
be  so,  the  county  court  clearly  has  no  jurisdiction ;  and  the  judgment 
which  that  court  ought  to  have  pronounced  is,  that  they  would  not  take  fur- 
ther cognisance  of  (he  suit.  The  judgment  which  wc  must  pronounce,  will 
have  the  effect  of  placing  the  parties  in  tbe  same  situation  as  that  in  which 
they  would  have  stood,  had  the  right  judgment  been  given  by  the  court 
below. 

Erskine,  J.,  was  at  nisi  prius. 

Maule,  J.  I  also  am  of  opinion  that  it  appears  on  the  face  of  this  decla* 
ration  that  the  county  court  has  no  jurisdiction,  inasmuch  as  the  sum  de- 
manded exceeds  40$.     There  is  no  doubt  if  the  declaration  could  be  aided 
by  the  particulars  of  demand,  the  objection  would  be  obviated.     But  we 
cannot  incorporate  the  particulars  into  the  declaration.    In  proceedings  ac- 
cording to  the  course  of  common  law,  such  a  thing  as  a  bill  of  particulars 
is  not  known ;  and  although  w*e  may  assume  in  this  case,  that  the  practice 
of  the  county  court  is  to  file  the  bill  of  particulars,  that  will  not  constitute  it 
a  part  of  the  declaration.    It  is  admitted,  on  all  hands,  ^at  the  de-   r«3Q9 
claration  must  show  that  the  sum  sought  to  be  recovered  does  not    '- 
exceed  405.     The  question  turns  upon  the  construction  of  the  phrase, 
^'  wherebv,  and  by  reason  of  the  non-payment  thereof,  an  action  hath  accrued 
to  the  plaintiffs,  to  demand  and  have  of  and  from  the  defendant  the  said 
several  sums  respectively  amounting  to  the  sum  of  IL  I9s.  6d,"     If  the 
meaning  of  this  be,  that  the  said  several  sums  each  amount  to  IL  19s.  6d., 
then  the  declaration  claims  more  than  405.,  and  that  appears  to  me  the  sense 
in  which  the  words  are  to  be  understood.     In  point  of  form  the  declaration 
appears  to  consist  of  only  one  count     It  does  not  state  that  the  defendant 
is  mdebted  to  the  plaintins  in  1/.  195.  6d.  for  goods  sold  and  delivered,  and 
that  he  is  also  indebted  to  them  in  1/.  195.  6d.  on  an  account  stated,  but  it 
charges  that  the  defendant  is  indebted  to  them  in  1/.  195.  6d.  for  goods  sold 
and  delivered,  and  in  1/.  195.  6d,  for  money  found  due  on  an  account 
stated.     The  conjunction  ^^and"  can  have  no  other  meaning  than  to  make 
the  latter  sum  an  addition  to  the  sum  first  mentioned.     Instead  of  there 
being  any  thing  in  the  subsequent  part  of  the  declaration  repugnant  to  that 
construction,  all  that  is  afterwards  stated  appears  to  me  to  be  quite  consistent 
with  what  had  been  alleged  before.     I  think  therefore  that  this  is  a  declara- 
tion in  which  it  is  sought  to  recover  the  sum  of  3/.  195.,  and,  consequently, 
that  the  county  court  had  no  jurisdiction.     The  defendant's  plea  does  not 
seem  to  be  so  much  a  plea  as  an  irregular  demurrer.     With  regard  to  the 
judgment,  it  is  no  judgment  at  all,  except  as  to  a  matter  in  which  tbe 
.county  court  had  no  jurisdiction,  namely,  to  award  costs  to  be  paid  by  tbe 
flRintiffs  to  the  defendant. 

The  rule  drawn  up  was  as  follows:  ^^It  is  ordered  that  the  judg- 
ment of  the  court  below,  in  the  said  writ  of  fidse  judgment  mea* 
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*3901        tioned,  ^be,  and  the  same  is  hereby  reversed,  the  cognisance  of 
^        the  plea  not  belonging  to  the  said  court,  and  that  the  defendant 
go  thereof  without  day  in  the  said  court." 


MATHEWS  V.  BIDDULPH. 

Trespass  for  assaulting  the  plaintiff,  and  causing  him  to  be  taken  to  a  police  station,  and 
aAerwards  before  a  magistrate  upon  an  unfounded  charge  of  having  unlawfully  at- 
tempted to  procure  from  the  banking-house  of  the  defendant  a  blank  check-book.  The 
defendant  pleaded  that  be  and  certain  other  persons  carried  on  the  business  of  bank- 
ers, and  that  one  T.  kept  an  account  with  them ;  that  the  plaintiff  did  unlawt'nily  en- 
deavour to  obtain  from  the  said  bankers  a  blank  check-book,  by  falsely  pretending 
that  the  said  T.  was  his  master,  and  had  sent  him  for  it:  that  in  pursuance  of  such 
anlawful  endeavour  the  plaintiff  induced  one  A.  to  go  into  the  banking-house  and  to 
ask  for  a  check»book,  and  did  falsely  pretend  to  the  said  A.  that  the  said  T.  was  his 
master,  and  did  direct  the  said  A.  to  tell  the  bankers  that  the  check-book  was  wanted 
for  the  said  T.;  that  A.  accordingly  did  so,  and  stated  that  he  had  been  so  sent  by  the 
plaintiff,  and  that  the  plaintiff  was  waiting  outside  for  it,  whereupon  the  defendant 
accompanied  A.  to  the  place  where  the  plaintiff  was  waiting,  and  A.  staled  in  the  pre- 
sence and  hearing  of  the  plaintiff,  that  he  had  been  so  sent  by  the  plaintiff;  wherefore 
the  defendant  having  good  and  probable  cause  of  suspicion,  and  vehemently  suspect* 
iog  that  the  plaintiff  had,  by  such  false  and  fraudulent  pretences  as  aforesaid,  unlaw- 
fully endeavoured  to  obtain  from  the  said  bankers,  a  blank  check-book  for  unlawful 
and  unauthorized  purposes,  committed  the  trespasses  complained  of. 

HM,  that  the  plea  was  bad,  inasmuch  as  it  neither  alleged  that  a  felony  had  been  com- 
mitted, so  as  to  make  it  a  good  justification  at  common  law,  nor  that  the  plaintiff  had 
been  **  found  committing"  anv  offence  against  the  provisions  of  the  7  dc  8  G.  4,  c.  20, 
so  as  to  justify  his  apprehension  without  warrant^  under  the  sixty-third  section  of  that 
statute. 

TaESPASS.     The  declaration  stated,  that  the  defendant,  on  the  8th  of 
Januaiy,  1841,  with  force  and  arms  assaulted  the  plaintiflT,  and  then  seized 
and  laid  hold  of  the  plaintiff,  and  with  great  force  and  violence  pulled  and 
dragged  him  about,  and  then  forced  and  compelled  the  plaintiff  to  go,  and 
caused  him  to  be  forcibly  conveyed  in  custody  in  and  along  divers  public 
streets  and  highways,  to  a  certain  police  station,  and  there  imprisoned  the 
*39I1   P'^^"^^^9  ^^^  ^^P^  ^^  detained  *him  in  prison  there  without  any  rea- 
-1   sonable  or  probable  cause  whatsoever,  for  a  long  space  of  time,  to  wit, 
two  hours  then  following,  at  the  expiration  whereof  the  defendant  forced  and 
compelled  the  plaintiflT  to  go,  and  caused  him  to  be  forcibly  conveyed  in  custo- 
dy, from  and  out  of  the  said  police-station  into  and  along  divers  other  public 
streets  and  highways,  to  a  certain  public  police  oflSce,  and  there  again  im- 
prisoned the  plaintiff,  and  kept  him  detained  in  prison  there  without  any 
reasonable  or  probable  cause  whatsoever,  for  another  long  space  of  time,  to 
wit,  three  hours  then  following,  contrary  to  law,  and  under  a  false  and  un- 
reasonable assertion,  colour,  and  charge,  that  the  plaintiff  had  committed 
an  offence  punishable  by  law,  to  wit,  that  he  had  attempted  to  obtain  from 
the  defendant  a  blank  check*book  under  false  and  fraudulent  pretences ; 
whereby  the  plaintiff  not  only  suffered  great  anguish  and  pain  of  mind  and 
body,  and  was  for  and  during  all  the  time  aforesaid,  hindered  and  prevented 
from  attending  to  his  lawful  and  necessary  affairs  by  him  to  have  been  done 
aod  transacted,  but  was  also  thereby  then  greatly  exposed  and  injured  in 
his  credit,  reputation,  and  circumstances ;  and  in  order  to  obtain  his  libera- 
tion from  the  said  imprisonment,  was  necessarily  subjected  and  put  to  divers 
expenses,  to  wit,  5J ,  and  was  also  then  forced  and  obliged  to  find  and  pro- 
cure, and  did  fir»d  and  procure  bail,  &c.,  for  the  appearance  of  him  the 
plabtiff  at  the  thai  next  sessions  of  the  peace  for  the  liberty  of  Westminster, 
VOL.  XLii.  27  s  2 
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to  be  bolden  at  WestmioBter,  on  the  14th  of  Febniaiy  then  oexty  to  answer 
a  certaio  false  and  unfounded  chaige  then  made  against  him  by  the  defeod- 
ant.  By  means  of  which  several  premises,  and.  upon  no  other  account 
whatsoever,  a  certain  society  of  persons  legally  constituted  and  appointed, 
to  whom  the  innocence  and  integrity  of  the  plaintiflf  in  the  premises  were 
unknown,  and  of  which  society  he  (he  plaintifi  *then  was  a  treasurer  r^^ 
for  profit  and  remuneration,  dismissed  and  discharged  him  the  plain-  ■> 
tiff  from  such  situation ;  whereby  the  plaintiff  lost  and  was  deprived  of 
divers  profits,  benefits,  and  advantages  of  great  value  and  amount,  to  wit, 
60Ly  which  he  the  plaintiff  might  and  would  have  otherwise  derived  and 
acquired  therefrom.    And  other  wrongs,  Sue. 

Plea :  that  before  and  at  the  saici  time,  when,  &c.,  in  the  declaration 
mentioned,  the  defendant  exercised  and  carried  on  the  trade  and  business 
of  a  banker  in  co-partnership  with  one  T.  S.  Cocks,  &c.,  in  a  certain  bank- 
ing-house or  office,  situate,  &c.,  under  the  name  and  style  and  firm  of 
"  Cocks,  Biddulph,  Biddulph,  and  Co.,"  and  one  Peter  Thompson,  of,  &c., 
kept  a  banking  account  with,  and  was  a  customer  of,  the  said  Cocks  awl 
Co. ;  that  just  before  the  said  time,  when,  &c.,  to  wit,  on,  &c.,  the  plaintiiT 
did  unlawfully  endeavour  to  obtain  from  the  said  Cocks  and  Co.,  a  certain 
blank  check-book  of  and  belonging  to  the  said  Cocks  and  Co.,  by  then 
and  there  falsely  pretending  that  the  said  Thompson  was  the  master  of  the 
plaintiff,  and  thiait  he  the  plaintiff  had  been  sent  by  the  said  Thompson  to 
the  said  Cocks  and  Co.,  to  ask  for  and  receive  from  them  the  said  blank 
check-book,  for  and  in  the  name  and  on  account  of  the  said  Thompson; 
that  in  pursuance  of  such  unlawful  endeavour  he  the  plaintiff  just  before 
the  said  time  when,  &c.,  in  the  declaration  mentioned,  did  go  into  the  said 
street  called,  &c.,  near  unto  the  said  banking-house  of  the  said  Cocks  and 
Co.,  and  did  then  and  there  induce  and  prevail  upon  one  Atkinson  to  go 
into  the  said  banking-house,  and  to  ask  the  said  Cocks  and  Co.,  or  one  of 
their  clerks  in  the  said  banking-house,  for  one  of  the  blank  check-books 
of  the  said  Cocks  and  Co. ;  and  did  then  and  there  falsely  pretend  to  the 
said  Atkinson,  that  the  ssdd  Thompson  was  the  master  of  die  plaintiff;  and 
did  then  there  order  and  direct  the  said  Atkinson,  that  if  he  *the  said  r^^gs 
Atkinson  were  asked  in  the  said  banking-house,  for  whom  he  the  ^ 
said  Atkinson  wanted  the  said  blank  check-book,  he  the  said  Atkinson  was 
to  tell  the  said  Cocks  and  Co.,  or  their  clerk,  that  he  the  said  Atkinson 
wanted  it  for  Peter  Thompson  ;  that  just  before  the  said  time  when,  &c.,in 
the  declaration  mentioned,  the  said  Atkinson  did,  by  such  order  and  direc- 
tion of  the  plaintiff  as  aforesaid,  go  into  the  said  banking-house  of  the  said 
Cocks  and  Co.,  and  did  then  and  there,  by  such  order  and  direction  as 
aforesaid,  ask  one  of  the  said  clerks  of  the  said  Cocks  and  Co.  for  a  blank 
check-book,  and  the  said  Atkinson,  on  being  then  and  there  asked  by  the 
defendant  for  whom  he  wanted  the  said  blank  check-book,  did  then  and 
there,  by  such  order  and  direction  as  aforesaid,  answer  and  say  to  the  dt- 
fendant  that  he  wanted  the  said  blank  check-book  for  Mr.  Peter  Thompson, 
and  that  he  had  been  sent  to  ask  for  the  said  blank  check-book  by  the 
plaintiff,  and  the  plaintiff  was  over  the  way  waiting;  for  the  said  blank 
check-book ;  whereas,  in  truth  and  in  fact,  the  said  Thompson  was  not  the 
master  of  the  plaintiff;  and  whereas,  in  truth  and  in  fact,  the  plaintiff  had 
not  been  sent  by  the  said  Thompson,  nor  had  the  plaintiff  any  authority 
whatsoever  from  the  said  Thompson  to  ask  for  or  apfHy  to  the  said  Cock 
and  Co.  for  a  blank  check-book ;  whereupon  the  defendant  did,  just  before 
the  said  time  when,  &c.,  in  the  declaration  mentioned,  accompany  the  lud 
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Atkinaon,  fiom  and  oat  of  the  said  banking-bouse  into  tbe  said  street  called, 
&c.,  and  there  found  the  plaintiff  waiting  for  tbe  said  Atkinson ;  and  tbe 
said  Atkmson  did  then  and  there,  in  the  presence  and  hearing  of  tbe  plain- 
tiff, state  to  the  defendant,  that  be  the  said  Atkinson  bad  been  so  sent  by 
the  plaintiff,  to  ask  for  and  receive  tbe  said  blank  check-book  as  aforesaid'; 
whereupon  tbe  said  defendant,  having  good  and  probable  cause  of  suspi- 
*3941  ^^^  ^'^  Tebemently  suspectuig,  that  tbe  ^plaintiff  bad,  by  such 
^  blse  and  fraudulent  pretences  as  aforesaid,  unlawfully  endeavoured  to 
obtain  fiom  the  said  Cocks  and  Co.,  a  blank  check-book  of  tbe  said  Cocks 
and  Co.  for  unlawful  and  unauthorized  purposes,  did,  at  the  said  time 
when,  &c.,  in  the  declaration  mentioned,  assault,  seize,  and  lay  hold  of  tbe 
plaintiff,  and  did  then  and  there  deliver  him  into  the  custody  of  a  certain 
police  officer  then  there  being,  to  be  dealt  with  according  to  law,  and  did 
ihum  and  there  cause  the  plaintiff  to  be  conveyed  in  custody  in  and  along 
the  SMd  public  streets  and  highways  to  the  said  police-station  in  the  decla- 
ratiPD  mentioned,  tbe  same  being  a  proper  and  convenient  place  for  that 
purpose ;  and  because  it  was  then  an  inconvenient  time  to  take  and  convey 
tbe  plaintiff  before  a  justice  to  be  dealt  with  according  to  law,  tbe  defendant 
did  cause  tbe  plaintiff  to  be  kept  and  detained  in  prison  in  the  said  station- 
house  for  the  said  space  of  time  in  tbe  declaration  mentioned,  and  at  the 
ex}Hration  thereof  did  cause  the  plaintiff  to  be  conveyed  in  custody  from 
the  said  police-station  along  tbe  said  other  public  streets  and  highways  to 
the  said  police-office  in  the  declaration  mentioned,  and  to  be  there  again 
imprisoned  until  tbe  said  justice  could  hear  and  determine  concerning  the 
said  offence  of  tbe  plaintiff,  when  tbe  said  justice  did  order  and  determine 
that  the  plaintiff  should  find  and  procure  such  bail  as  in  the  declaration  is 
mentiooed,  amd  then  discharged  the  plaintiff;  all  of  whirJi  it  was  lawful 
for  the  defendant  to  do  for  die  causes  aforesaid ;  which  are  tbe  said  sup- 
posed trespasses  and  assaults  in  tbe  declaration  mentioned.    Verification. 

Demurrer;  and  joinder. 

Talfburdy  Serjt.,  in  support  of  tbe  demurrer.  If  the  plea  is  to  be  taken 
to  be  a  plea  at  common  law,  by  which  the  defendant  seeks  to  justify  the 
imprisonment  of  the  plaintiff  for  an  attempt  to  commit  a  misdemeanor,  it 
*3951  ^  clearly  no  answer  to  the  action.  A  distinction  runs  ^throughout 
^  ail  tbe  authorities  between  an  arrest  by  a  private  individual  and  by 
a  constable.  In  order  to  justify  an  arrest  by  a  private  person,  without  a 
warrant,  a  felony  must  have  been  committed ;  Hawk.  P.  C.  book  8,  c.  12, 
8.  8.  No  case  can  be  found  where  an  arrest  for  an  attempt  to  commit  a 
misdemeanor,  which  attempt  is  a  misdemeanor  of  itself,  is  justifiable  except 
under  tbe  provisions  of  some  act  of  parliament.  [Tindal,  C.  J.  Tbe 
general  understanding  undoubtedly  is,  that  where  a  misdemeanor  only  has 
been  committed,  a  warrant  must  be  procured.]  If  it  were  otherwise,  a 
man  might  be  apprehended  for  a  lib^l,  or  for  an  assault  which  had  been 
committed  long  before.  In  BeckuMh  v.  PkUlbyj  6  B.  &  C.  636,  (13  E.  C. 
L.  R.,)  9  D.  &  R.  487,  Lord  Tenterden  says,  "  There  is  this  distinction 
between  a  private  individual  and  a  constable :  in  order  to  justify  the  former 
in  causing  the  imprisonment  of  a  person,  he  must  not  only  make  out  a 
reasoDable  ^rround  of  suspicion,  but  he  must  prove  that  a  felony  has  actually 
been  committed ;  whereas  a  constable  having  reasonable  ground  to  suspect 
that  a  felony  has  actually  been  committed.  Is  authorized  to  detain  the  parhr 
suspected  until  inquiry  can  be  made  by  tbe  proper  authorities."  [ChanneU^ 
Serjt,  admitted  that  the  plea  was  not  a  good  plea  at  common  law.]  That 
beiog  conceded,  then  tbe  only  statute  which  has  any  bearing  on  the  case  is 
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die  larceny  consolidation  act,  the  7  &  8  Geo.  4,  c.  29.  By  the  aztj-tfaird 
section  of  that  statute,  *'  any  person  found  committing  any  offence  puni^ 
able,  either  upon  indictment  or  upon  summary  conviction,  by  virtue  of  thb 
act,  except  only  the  offence  of  angling  in  the  day  time,  may  be  immediately 
apprehended,  without  a  warrant,  by  any  peacerofiicer,  or  by  the  owner  of 
the  property  on  or  with  respect  to  which  the  offence  shall  be  committed,  o 
by  his  servant  or  any  person  authorized  by  him,  and  forthwith  taken  before 
some  neighbouring  justice  of  the  *peace  to  be  dealt  with  according  r*^ 
to  law."  That  clause  clearly  does  not  apply  to  the  present  case ;  ■> 
and  if  it  did,  the  plea  is  not  aptly  framed  so  as  to  make  it  available.  Tbe 
only  other  section  which  can  be  relied  on  is  the  fifty-third,  which  enacts, 
^*  l*hat  if  any  person  shall,  by  any  ialse  pretence,  obtain  from  any  other 
person  any  chattel,  money,  or  valuable  security,  mih  intent  to  cheat  or  de- 
fraud any  person  of  the  same,  every  such  offender  shall  be  guiltv  of  a  mb- 
demeanor.  It  cannot,  however,  be  contended  that  this  plea  cnarges  diet 
a  misdemeanor  under  that  section  had  been  committed.  All  that  it  alk^ 
is,  an  abortive  attempt  to  obtain  a  blank  check-book  by  means  of  certain 
false  pretences,  whicn,  aIthous;h  it  may  amount  to  a  misdemeanor  at  common 
law,(a)  is  no  offence  within  the  above  section.  But,  even  if  this  plea  bad 
charged  an  offence  under  that  clause,  it  is  defective,  in  hot  alleging  an 
intent  to  defraud,  which  is  necessary  in  order  to  support  the  charge  on  an 
indictment  for  obtaining  goods  by  false  pretences.  The  (acts  set  out  in  tbe 
plea  clearly  show  that  Uiis  is  not  a  case  either  within  the  fift}'-third  or  the 
sixty-third  section  of  the  statute.  In  order  to  authorize  an  arrest  under  the 
latter  clause,  it  is  not  sufficient  that  a  party  is  doing  something  which 
indicates  an  intention  to  commit  a  criminal  act ;  for,  although  he  must  be 
'*  found  committing,"  he  must  have  already  done  something  which  amounts 
to  an  offence  within  the  provisions  of  the  statute.  [Tindal,  C.  J.  By  the 
words  *^  found  committing,"  the  le^slature  seem  to  have  intended,  not  to 
give  any  power  to  arrest  after  the  offence  was  completed.] 

Channelly  Serjt.,  was  then  called  on  by  the  court  to  support  the  plea. 
If  it  be  considered  necessary  that  a  plea,  justifying  an  arrest  under  this 
statute,  should  state  all  the  facts  which  would  be  requisite  to  main-  r^^ 
tain  an  'indictment  for  obtaining  goods  by  false  pretences  under  the  ^ 
fifty-third  section,  undoubtedly,  the  plea  cannot  be  supported.  The  ques- 
tion however  is,  whether  it  is  not  sufficient  to  state  that  the  plaintiff*  was  in 
ihe  course  of  committing  what  amounts  to  an  offence  under  that  section. 
[Maule  J.  Does  the  plea  even  do  that }  All  that  it  alleges  is,  that  Atkin- 
aon  told  the  defendant,  in  the  plaintifl^'s  presence,  that  the  latter  had  sent 
him  to  ask  for  a  check-book  in  the  name  of  Peter  Thompson.] 

TiNPAL,  C.  J.  Can  there  be  any  offence  under  the  nfty-third  section  of 
the  statute,  unless  goods,  money,  or  securities,  are  actually  obtained  by  some 
false  pretence,  with  intent  to  cheat  or  defraud  some  person  of  tbe  same? 
The  plea  is  clearly  bad. 

CoLTMAN  and  Maule,  Js.,  concurred. 

(a)  See  JUgina  v.  MendUk,  8  C.  4c  P.  689,  (34  E.  C.  L.  R.) 


DOE  dem.  Duke  of  PORTLAND  v.  ROE. 

(Overton.) 

When  a  declaration  in  ejectment  is  personally  served  upon  an  attomef,  who  is  ibt 
tenant  in  possession,  it  is  not  necessary  to  explain  the  ohject  6f  the  aenrice. 
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TMrnrdy  Serjl.,  moved  for  judgment  a^nst  the  casual  ejectori  upo£ 
an  affidavit  of  service  of  the  declaration,  which  contained  no  afiegation  that 
the  object  of  the  proceedings  had  been  explained  at  the  time  of  the  service ; 
but  stated  that  the  tenant,  on  whom  the  declaration  was  personally  served, 
was  an  attomej. 

TiHDAL,  C.  J.    He  cannot  say  that  he  did  not  understand  it. 

Rule  for  judgment  granted  absolutely  .(a) 


(a)  Attd  see  Ike  dem,  WkUfidd  y.  Boe,  1  Adams's  Eject.  SU;  2>oc  dm.  Qwtiilm  ▼.  Aw 
ib.  S15;  Jmm.  %  Chitt  *Rep.  182;  Jmon.  ib.  IS4;  Anon.  ib.  186 ;  Biskt  dnu. 
*3981    Bay%  r.  fTray,  ib.;  Doi  dem.  Thompmm  v.  Boe,  ib.  186 ;  Doe  v.  Roe,  i  Dowl.  P. 
C.  4S8 ;  Zloc  dbn. /Mct  r. /{of,  ib.  618. 


HEENAN  V.  EVANS  and  WHEELDON. 

In  cise  against  a  sheriff  for  a  false  retnrn  of  nulta  Uma,  the  declaration  alleged  thai 
the  defendant  seised  and  took  in  ezecation  divers  goods  of  A.,  the  judgment  debtor,  of 
the  talne  of  the  moneys  endorsed  on  the  writ,  and  then  levied  the  same  thereoaL  Plea, 
that  the  defendant  did  not  seize  or  take  in  execution  any  goods  of  A.,  or  levy  thereout 
the  Dooey  so  endorsed,  modo  el  forma.  The  affirmative  of  the  issue  is  not  proved  W 
showing  that  A.*9  goods  were  taiken  in  pursuance  of  a  warrant  granted  hy  the  sheriff 
upon  the  plaintiflTs  writ,  such  gcxxls  being  insufficient  to  satisfy  a  writ  ofJLfa.  delivered 
to  die  sheriff  before  the  plaintiff's  writ 

Case  against  the  sheriff  of  Middlesex,  for  a  false  return  to  a  Jieri  facUa. 
The  declaration  stated,  that  on  the  27th  of  June,  1840,  in  the  court  of  the 
Lady  the  Queen  of  the  Bench  at  Westminster,  the  plaintiff  recovered  against 
one  John  Rawlings  46/.  3^.  6c/.,  adjudged  to  the  plaintiff  for  his  damages 
by  him  sustained,  as  well,  &c.,  for  his  costs,  &c.,  whereof  the  said  John 
Rawliags  was  convicted ;  that  the  judgment  being  in  full  force,  and  the 
damages  remaining  unpaid  and  unsatisfied,  the  plaintiff,  on  the  29th  of  June, 
1840,  for  the  obtaining  satisfaction  thereof,  sued  and  prosecuted  out  of  the 
same  court  a  certain  writ  called  ^  fieri  fadas^  directed  to  the  sheriff  of  Mid- 
dlesex, by  which  writ  the  said  sheriff  was  commanded  to  levy  of  the  goods 
and  chattels  of  the  said  John  Rawlings,  the  damages  aforesaid,  together  with 
bterest  for  the  same,  at  the  rate  of  4  per  cent,  &c.,  and  that  he  should  hare 
that  money  with  such  interest  as  aforesaid,  before,  &c.,  to  render  to  the 
plaintiff  for  his  damages  and  costs  as  aforesaid,  and  that  he  should  do  aQ 
SQch  things  as,  by  the  statute  passed  in  the  second  year  of  her  said  maje»> 
*1991  ^y»(^)  ^^  *^&-s  authorized  and  required  to  do  in  this  behalf.  Aver- 
^  ment:  that  the  writ  was  duly  endorsed  to  levy  46/.  3«.  6(/.,  beside^ 
fcc.,  and  delivered  to  the  defendants  as  sheriff  of  Middlesex ;  by  virtue  of 
which  wri  the  defendants,  being  such  sheriff,  seized,  and  took  in  execu* 
tinn,  divers  goods  and  chattels  of  Rawlings,  of  great  value,  to  wit,  of  the 
▼alue  of  the  moneys  so  endorsed  on  the  writ  and  directed  to  be  levied  as 
aforesaid,  and  then  lemed  the  same  ttereoui  ;  yet  the  defendants,  so  being  such 
sheriff,  &c., — not  regarding  their  duty  as  such  sheriff,  but  contriving,  and 
wnmgfully  and  unjustly  intending,  to  injure,  prejudice,  and  aggrieve  the 
plaintiff  in  that  behalf,  and  to  deprive  him  of  the  moneys  so  endorsed  on 
the  writ,&c.,  and  of  the  means  of  obtaining  the  same, — had  not  the  moneys 
so  levied  as  aforesaid,  or  any  part  thereof  in  the  same  court,  according  to 
the  exigency  of  the  said  writ,  and  of  the  endorsement,  &c.,  as  the  defend- 
ants could  and  might  and  ought  to  have  done,  but  therein  wholly  failed^ 
ami  made  de&ult ;  nor  have  Ae  defendants,  nor  hath  either  of  them,  paid 

(a)  1^3  Vict  c  110. 
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such  moneys,  or  any  part  thereof,  to  the  plaintiiT.  And  the  defendants, 
after  the  said  levy,  and  before  the  commencement  of  the  suit,  to  wit,  on  the 
24th  of  July,  1840,  wron^ully,  fiils^Iy,  and  deceitfully  returned  to  the 
same  court  upon  the  said  \?nt,  that  Rawlings  had  not  any  goods  or  chattels 
in  their  baikwick,  vhereof  they  could  cause  to  be  leried  the  damages 
aforesaid,  or  any  part  thereof;  as  by  the  said  writ,  and  the  return  thereof, 
remaining;,  &c.,  fully  appears ;  by  means  of  which  premises  the  plaintiff  has 
oeen  and  is  greatly  injured,  and  deprived  of  the  means  of  obtaining  the 
moneys  so  endorsed  on  the  said  writ,  and  directed  to  be  levied,  as  afore- 
said, and  which  are  still  wholly  unpaid,  and  is  likely  to  lose  the  same. 

Second  count,  for  not  levying  the  amount  endorsed  on  the  writ ;  in  which, 
after  stating  the  judgment  and  j^. /a.,  and  the  delivery  of  iheji.^a,  as  in  the 
first  *count,  it  was  dleged  that  although,  at  the  time  of  the  dehvery  r«^ 
of  the  writ,  and  afterwards,  and  whilst  the  said  writ  remained  in  full  ■• 
force,  and  before  the  commencement  of  the  suit,  divers  goods  and  chattels 
of  Rawlings  were  within  the  bailiwick  of  the  defendants  as  such  sheriff  as 
aforesaid,  whereof  they  could  and  might,  and  ought  to  have  levied  the 
moneys  so  endorsed  on  the  last  mentioned  writ,  &c.,  and  although  a  reasor 
able  time  elapsed  before  the  commencement  of  the  suit ;  whereof  the  o 
fendants,  dunng  alj  the  time  aforesaid,  had  notice ;  yet  the  defendants  no. 
regarding  their  duty  as  such  sheriff,  but  contriving,  &c.,  did  not,  nor  would 
at  any  time  levy  the  money  last  aforesaid,  or  any  part  thereof,  bat  wholly 
neglected  and  refused  so  to  do,  and  therein  failed,  and  made  default,  and 
afterwards,  to  wit,  &c.,  wrongfully,  falsely,  and  deceitfully  returned,  &c., 
that  Rawlings  had  not  any  goods  or  chattels  in  their  bailiwick,  whereof, 
&c.,  prout  patd  per  recardum. 

First  plea ;  not  guilty. 

Second  plea,  to  the  first  count,  actio,  non^  because  the  defendants  did  not 
seize  or  take  in  execution  any  goods  or  chattels  of  Rawlings,  or  levy  there- 
out the  moneys  in  the  first  count  in  that  behalf  mentioned,  or  any  part  there- 
of, modo  etformdy  concluding  to  the  country. 

Third  plea,  to  Uie  last  count  actio,  nan,  because  there  were  not  at  any 
tiipe  during  the  period  in  the  last  count  mentioned,  any  goods  or  chatteb  of 
Rawlings,  within  the  bailiwick  of  the  defendants  as  such  sheriff,  nor  could, 
&c.,  they  the  defendants  have  levied  the  said  moneys  as  in  the  last  count 
mentioned,  or  any  part  thereof,  modo  et/brmd^  concluding  to  the  countty. 

On  all  of  these  pleas  the  plaintiff  joined  issue. 

At  the  trial  before  Tindal,  C.  j.,  at  the  sittings  in  Guildhall,  after  last 
Michaelmas  term,  it  appeared  that  under  the  writ  of  ^.  fa.  set  out  in  the 
declaration  and  admitted  by  the  several  pleas,  the  sheriff  seized  and 
*sold  the  goods  of  Rawlings,  and  that  after  payment  of  rent,  pound-  f^i 
age,  &c.,  the  balance,  20/.  17^.  was  paid  to  Messrs.  Bottomley  &  Co.  ^ 
in  part  satisfaction  of  a  writ  oi  fi,fa,  at  their  suit,  lodged  with  the  sheriff 
previously  to  that  sued  out  by  the  present  plaintiff.  The  learned  judge 
directed  a  verdict  to  be  entered  for  the  plaintiff  on  the  first  issue,  and  for  the 
defendants  on  the  last  two,  ^ving  leave  to  the  plaintiff  to  move  to  enter  a 
verdict  upon  those  issues,  with  20i.  11$.  damages. 

In  the  following  term,  BompaSy  Serjt.,  moved  for  a  rule  to  enter  a  verdict 
for  the  plaintiff  for  201.  17«.,  pursuant  to  the  leave  reserved.  The  sheriff 
flieized  and  sold  under  the  plaintiff's  writ.  No  evidence  was  given  of  any 
warrant  granted  upon  any  writ  previously  received  at  the  sheriff's  office. 
It  was  contended  at  the  trial,  that  by  the  seizure  under  the  first  writ,  the 
property  in  the  goods  was  changed ;  but  this  is  not  so ;  SmaUcomb  v.  Cross, 
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1  Ld.  Bavm.  261, 1  Salk.  320,  Carth.  419,  6Mod.  376;  Rybotv. PeMum, 

I  T.  R.  731,  D.;  Samuel  v.  Dukey  3  M.  &  W.  622.    In  Drewe  v.  Laman^ 

II  A.  &  £.  529,  (-39  £.  C.  L.  R.,)  3  P.  &  D.  245,  the  defence  was  pleaded 
q)ecially,  though  the  particdar  form  of  plea  which  the  defendant  adopted  in 
that  case  was  held  to  be  insufficient.    A  rule  nisi  having  been  granted, 

Tayburdj  Segt.,  now  showed  cause.  The  point  sought  to  be  raised  by 
this  motioQ,  has  been  recendy  decided  in  the  Court  of  Queen's  Bench,  in 
Wmik  V.  JWemm,  11  A.  &  £.  539,  (39  £.  C.  U  R.,)  1  Gale  &  Dav.  93, 
which  caae  was  pending  when  this  rule  was  obtained,  but  has  since  been 
detennined,  and  is  precisely  in  point.  There,  the  defendant  declared  tor  a 
&be  retum  of  tmlla  bonay  with  a  count  for  not  levying.  The  plaintiff  had 
*4021  ^^"""^  ^fi'f^'^  upon  the  delivering  of  which  to  the  ^sheriff  the  latter 
J  seized  the  goods  of  the  execution  debtor.  The  sum  levied  was  ex- 
hausted by  a  years  rent  paid  to  the  landlord,  under  the  8  Anne,  c.  14, 
sect.  1,  the  expenses  of  the  levy,  and  the  amount  due  upon  another  writ  of 
ji*f^  pieviousiy  delivered  to  the  sheriff".  It  was  held,  that  the  return  was 
proper,  and  that  the  sheriff*  might  give  the  special  matter  in  evidence  under 
a  plea  alfeging  that  the  original  defendant  had  no  goods  whereof  the  sheriff* 
could  levy  the  damages.  Where  two  writs  oi  fi.fa.  are  delivered  to  the 
sheriff^  he  is  bound  to  apply  the  proceeds  of  the  nles  of  the  goods  seized 
under  those  writs  in  satisfecdon  of  the  writ  which  is  first  deliver^  to  him.(a) 
BUekuuon  ▼•  Johnson^  1  T.  R.  729,  and  all  the  cases  were  considered  in 
WitUk  y.  Freeman.  Drewe  v.  Lmnson  shows  that  the  objection  is  properly 
taken  by  a  traverse  of  the  allegation  of  a  seizure  and  levy  under  the  writ, 
and  that  a  special  replication  stating  the  existence  of  prior  writs,  would  be 
improper. 

^  BompaSj  Seijt,  in  support  of  the  rule.  It  may  be  admitted  that  the  cases 
cited  are  to  a  certain  extent  favourable  to  the  defendants.  The  plaintiff*, 
however,  is  entided,  not  onlv  to  a  verdict  upon  the  first  issue,  but  upon  the 
second  and  third  issues,  which  have  been  entered  for  the  defendants.  It 
was  not  incumbent  on  die  plaintiff"  to  prove  more  than  this,  that  the  sheriff* 
in  &ct  seized  goods,  the  property  of  Rawlings,  notwithstanding;  which  the 
defendants  returned  radla  bona.  {Maule,  J.  The  declaration  contains 
impliedly  an  allegation  that  the  goods  seized  were  applicable  to  the  pay- 
*4031  '^^'^^  ^^  ^^^  ^judgment  debt.  That  implied  allegation  is  put  in  issue 
-I  by  the  plea.]  h  is  submitted  that  the  defence  should  have  been 
^>ecially  pleaded.  [Maule,  J.  If  the  sheriff*  hact  a  defence,  must  he  not 
hsLve  pleaided  as  he  has  done  here,  or  in  the  form  used  in  Winile  v.  Freeman? 
EasKorc,  J.  In  that  case  it  was  held  that  there  should  have  been  a  simple 
traverse.]  Taking  the  judgment  in  connection  with  the  argument,  it  would 
appear  to  be  otherwise.  [Maule,  J.  Suppose  the  goods  seized  to  have 
been  the  property  of  a  third  person,  or  to  have  been  held  by  Rawlinp:s  in 
trust,  it  would  not  have  been  necessary  to  plead  the  matter  specially.  Here, 
the  ^vpods  seized  were  not,  at  the  time  of  the  seizure  under  the  plaintifl*'s 
fLfiuj  the  goods  of  Rawlings  for  the  purpose  of  being  seized  under  that /{. 
yh.]  WhUte  V.  Freemanj  £ows  that  in  point  of  law,  the  sheriff*  did  seize 
the  gnoods  of  Rawlings  under  the  plaintiff*'s  writ.  In  Samuel  v.  DukCj  3  M. 
&  W.  622,  in  trover  against  the  sheriff*  and  the  execution  creditor, .  was 

hdd,  that  it  was  not  competent  to  the  sheriff*,  under  the  plea  of  not  pos- 

(a)  In  Jskwortk  y.  The  Earl  of  Uxbridgef  3  DowU  New  Series,  877,  one  attorney  being 
fmptojed  by  ihe  plaintiffs  in  six  actions,  delivered  writs  of  ft.  fa,  to  the  sheriff  in  each 
ftetion  in  one  bundle.  The  court  refused  to  frant  a  rule  directing  the  sheriff  whether 
te  writs  should  be  exeented  with  any  and  what  priority. 
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iessed,  to  show  that  the  gdods  bad  been  seized  by  virtue  of  an  execution, 
and  that  such  defence  ought  to  have  been  specially  pleaded. 

Ckannelly  Serjt,  oit  the  same  side.  The  language  of Ihe  plea  is,  that  the 
sheriff*  did  not  seize  or  take  in  execution  any  goods  of  Rawlings,  or  leyy 
thereout  the  moneys  in  the  first  count  mentioned.  The  issue  is  joined  upon 
a  statement  in  the  plea,  that  the  defendants  did  not  do  either;  and  the  evi- 
dence showed  that  the  defendants  did  not  levy  under  a  plaintiff's  writ.  The 
allegation  disapproved  must  appear  to  have  been  a  material  allegation. 
Was  the  statement  that  the  defendants  did  not  seize,  a  material  allegation? 
The  statement  in  the  declaration  negatived  by  the  plea  is  a  *com-  r»AQA 
pound  allegation  of  a  seizmg,  and  levying  thereout.  The  Court  of  ■> 
Queen's  Bench  appears  to  have  felt  a  difficulty  in  chooang  anion^t  three 
constructions,  each  of  which,  however,  assumed  that  the  words  miported 
something  beyond,  and  additional  to,  the  seizure. 

TiNDAL,  C.  J.  I  think  the  verdict  was  properly  entered  for  the  defendants 
The  allegation  in  the  declaration  is,  that  the  defendants,  by  virtue  of  the 
writ,  which  had  been  stated  to  have  issued,  seized  and  took  in  execu- 
tion, the  goods  of  John  Rawlings  for  the  amount  of  the  moneys  endorsed  on 
the  writ,  and  then  levied  the  same  thereout.  When  a  declaration  charges  a 
seizure  of  goods  in  execution,  it  must  be  understood  as  charging  a  seizure 
of  goods,  which  are  liable  to  be  taken  in  execution,  nd  out  of  which  the 
sum  recovered  may  be  levied.  The  plea  follows  the  words  of  the  declaia- 
tion,  and  denies  that  the  defendants  did  seize  or  take  in  execution  anv  goods 
of  SLawlings,  or  that  they  did  ieyy  thereout  the  moneys  endorsed  on  the  writ 
That-  is  exactly  the  same  thing  as  saying  that  the  defendants  did  not  sei«, 
and  that  they  did  not  levv.  The  parties  went  to  trial  upon  these  two  fads. 
The  case  of  Drewe  v.  Lamsonin  the  Queen's  Bench  has  distinctly  established 
the  rule,  that  where  several  writs  of  execution  are  in  the  hands  of  the  sheriff 
at  the  time  he  makes  a  seizure,  it  is  perfectly  immaterial  under  which  writ 
the  levy  is  made.  The  material  part  of  the  alle^tion,  therefore,  is,  not  the 
first  branch  of  it,  namely,  that  the  defendant  seized  and  took  in  execution 
divers  goods  and  chattels  of  Rawlings,  but  the  second  branch,  that  he  levied 
the  value  thereout.  But  looking  at  the  first  branch  of  the  allegation,  the 
defendants  would  have  a  right  in  their  plea  to  follow  the  words  of  the  de- 
claration. After  the  decision  in  WinUe  v.  Freeman^  the  allegation  that  the 
defendants  seized  and  took  in  execution  ^divers  goods  and  chattels  r«^g 
of  Rawlings,  must  be  taken  to  import  that  the  defendants  seized  and  ^ 
took  in  execution  such  goods  and  chattels  of  Rawlings  as  were  liable  to  be 
taken  in  execution  under  the  plaintifi^'s  writ.  There,  it  was  contended,  that 
it  could  not  be  a  true  return  to  say  that  there  were  no  goods,  when  in  fact 
goods  were  taken  under  the  plaintifi^'s  writ,  but  which,  it  was  afterwards 
found,  were  insuflScient  to  satisfy  prior  demands.  The  substantial  decision 
in  WinUe  v.  Freemanj  however,  was  that  nulla  bona  is  a  just  and  true  return, 
where  the  fruits  of  the  levy  have  been  exhausted  by  prior  claims,  as  by  rent 
due  to  the  landlord,  or  sums  leviable  under  prior  writs  of  execution.  Lx>ok- 
ing,  therefore,  either  at  the  first,  or  at  the  second  branch  of  the  allegation,  I 
think  that  the  issue  has  been  properly  found  for  the  defendants. 

CoLTMAN,  J.  I  am  of  opinion  that  the  verdict  has  been  properly  found  for 
the  defendants.  I  apprehend  that  the  meaninfir  of  the  words  in  the  jJ^ 
must  be  ^vemed  by  the  construction  put  upon  the  same  words  occurring  in 
the  declaration,  which  words  must  be  understood  as  charging  the  sheriff 
with  a  breach  of  duty.  Now  to  make  the  course  pursued  with  reference  to 
this  execution  a  breach  of  duty,  die  declaration  must  be  considered  as  stating 
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tint  the  sheriflfhad  seized  goods  of  Rawling  liable  to  be  taken  in  execution 
in  satis&ction  of  the  plaintiff's  debt ;  otherwise  the  declaration  would  be  bad. 

EasKUTE,  J.  I  am  of  the  same  opinion.  The  meaning  of  the  declaratioa 
is,  that  the  sheriff,  baring  seized  goods  liable  to  satisfy  the  plaintiff's  exe- 
cution, lias  been  guilty  of  a  breacn  of  duty,  either  by  not  levying  thereout 
the  sums  endorsed  on  the  writ,  as  charged  in  the  second  count,  or  having 
*4061  ^  l^vi^y  by  making  a  false  return  *of  nulla  ban^j  as  stated  in  the 
^  first  count.  The  plaintiff  might  have  declared  that  the  sheriff  had 
neglected  to  seize  goods  of  Rawlin^  liable  to  be  seized,  in  which  case  the 
defendants  mi^t  have  pleaded  that  Kawlings  had  no  goods  liable  to  seizure. 
This,  indeed,  is  the  state  of  the  pleading  with  respect  to  the  second  count ; 
but,  in  the  first  count,  upon  which  this  case  has  been  discussed,  the  allega* 
tion  is  that  the  defendants  seized  and  levied  thereout;  and  the  plea  denies 
the  allegation  modo  el  fotmA,  The  same  interpretation  must  be  put  upon 
the  language  of  the  plea,  as  upon  the  same  language  occurring  in  the  decla- 
ration.  If  the  statement  in  the  declaration  b  to  be  taken  as  importing,  that 
the  defendants  seized  the  goods  of  Rawlings,  and  levied  thereout  the  sums 
endorsed,  then  the  substantial  part  of  the  allegation  is,  the  levying  of  the 
money, — ^a  dental  of  which  allegation,  according  to  Dmo  v.  Lainsony  puts 
in  issue  not  only  the  fact  of  the  receipt  of  the  money  levied,  but  the  obliga- 
tion to  apply  that  money  in  satisfaction  of  the  plaintiff's  execution.  That 
being  so,  the  material  part  of  the  issue  is  properly  found  for  the  defendants. 

Madle,  J.  I  also  think  the  verdict  is  properly  entered  for  the  defendants. 
The  declaration  states  that  the  defendants,  as  sheriff,  seized  and  took  in  exe« 
cution,  goods  of  Rawlings,  of  the  value  of  the  moneys  endorsed,  and  levied 
the  same  thereout.  The  allegation  is,  not  simply  that  the  defendants  seized 
ceftain  goods,  but  that  they  seized  the  goods  of  Kawlings.  The  term  '<  goods 
of  Rawlings,"  imports  ^^^xxls  standing  in  some  relation  to  Rawlings."  The 
words  must  here  be  understood  in  such  a  sense  as  to  denote  goods  applica- 
ble to  the  satis&ction  of  the  plaintiff's  execution.  Ambiguous  terms  must 
be  explained  with  reference  to  the  subject  matter  of  the  occasion  on  which 
they  are  used.  Here,  the  liability  of  the  goods  to  seizure,  execution,  and 
•Aiji^  levy  under  difi.fa,y  *was  the  subject  to  which  the  allegation  refer- 
^  red.  By  the  expressions  used  in  this  declaration  must  be  understood, 
such  goods  of  Kawlings  as  were  subject  to  afi./a,  issued  by  the  plaintiff. 
MMa  bona  »,  under  such  circumstances,  a  proper  plea.  It  cannot  be  true, 
that  goods  of  Rawlings  were  seized  under  the  plainUff^s  wrU,  when  there 
were  no  goods  of  Rawlings  liable  to  such  seizure. 

Rule  discharged. 


STANFORD  v.  ROBINSON. 

Writs  of  exeeation  upon  decrees  and  orders  of  courts  of  equity  aader  1  &  2  Vict  c«  110, 
s.  18,  masi  issue  out  of  the  court  in  which  such  decrees  and  urders  are  made,  ani 
csDQot  l>e  awarded  by  a  court  of  common  law. 

Bv  a  decree  made  in  a  suit  depending  between  these  parties  in  the  Court 
of  Chancery,  the  plaintiff  was  oitlered  to  pay  certain  costs  to  the  defendant. 
Upon  this  decree,  without  any  judgment  or  action  here,  the  defendant  took 
out  a  ca.  sa.  in  this  court,  under  which  the  plaintiff  was  taken  on  the  27th 
of  September,  1840. 

Shee,  Serjt.,  moved  for  a  rule,  calling  upon  the  defendant  to  show  cause 
why  thU  writ  should  not  be  quashed,  and  why  the  plaintiff  should  not  be 
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discharged  out  of  custody,  and  why  the  defendant  should  not  pay  the  costs 
of  the  application.     The  writ  under  which  the  plaintiff  has  been  airested 
appears  to  have  been  taken  out  under  a  complete  misapprehension  of  the 
provisions  of  the  1  &  2  Vict.  c.  1 10.     By  that  statute  (sect.  18,)  it  is  enacted, 
*'  that  all  decrees  and  orders  of  courts  of  equity,  and  all  rules  of  courts  of 
common  law,  and  all  orders  of  the  Lord  Chancellor  or  of  the  cinift  of  Re- 
view in  matters  of  bankruptcy,  and  all  orders  of  the  Lord  Chancellor  in  mat- 
ters of  lunacy,  whereby  any  sum  of  money,  or  any  costs,  charges,  or  expenses 
shall  be  payable  to  any  person,  shall  have  the  effect  of  judgments  in  the 
superior  ^courts  of  common  law,  and  the  persons  to  whom  any  such   r»4no 
moneys  or  costs,  charges  or  expenses  shall  be  payable,  shall  be  deemed   I- 
judgment-creditors  within  the  meaning  of  this  act ;  and  all  powers  hereby 
given  to  the  Judges  of  the  superior  courts  of  common  law,  with  respect  to 
matters  therem  depending,  and  by  the  Lord  Chancellor  and  courts  of  Keview 
in  matters  of  bankruptcy,  and  by  the  Lord  Chancellor  in  matters  of  lunacy ; 
and  all  remedies  hereby  given  to  judgment-creditors  are,  in  like  manner, 
given  to  persons  to  whom  any  money  or  costs,  charges  or  expenses,  are,  by 
such  orders  or  rules,  respectively  directed  to  be  paid."    It  seems  to  have 
been  supposed  in  this  case,  that  it  was  left  to  the  parties  to  select  their  own 
court  when  they  issued  execution  under  this  section.     But  it  b  submitted  that 
the  true  meaning  of  the  section  is,  that  the  process  by  which  the  payment 
of  money  decreed  or  ordered  by  the  Court  of  Chancery  to  be  paid,  shall  be 
process  issued  by  the  Court  of  Chancery.     If  any  doubt  could  exist  upon 
the  construction  of  the  eighteenth  section,  all  such  doubt  is  removed  by  the 
twentieth  section,  which  directs,  ^^  that  such  new  or  altered  writs  shall  be 
sued  out  of  the  courts  of  law,  equUy^  or  bankruptcy,  as  may,  by  such  courts, 
respectively,  be  deemed  necessary  or  expedient  for  giving  effect  to  the  pro- 
visions hereinbefore  contained,  and  in  such  forms  as  the  judges  of  such 
courts  respectively  shall  from  time  to  time  think  fit  to  order."    A  difficulty 
has,  perhaps,  arisen,  from  the  circumstance  of  the  courts  of  equity  not  hav- 
ing made  any  order,  under  the  twentieth  section,  as  to  forms  of  process  of 
execution  under  the  act.     [Tindal,  C.  J.     They  waited  till  we  should  have 
published  our  forms.] 

A  rule  nisi  having  been  granted,  ChanneUy  Sent.,  for  the  plaintiff,  admit- 
ted that  the  process  ought  to  have  issued  out  of  the  Court  of  Chancery,  and 
that  it  would  be  ^difficult  to  contend  that  this  writ  could  be  supported  ;  r»^ 
but  he  prayed,  that  in  quashing  the  writ,  quia  iwpromdk  emanavUj  the  ■- 
court  would  impose  the  terms  of  the  plaintiff's  undertaking  to  bring  no 
action  for  the  arrest. 

Sheey  Seijt.,  contrite  contended  that  the  plaintiff  was  entitled  to  make  his 
rule  absolute,  without  any  condition  being  annexed. 

TiNDAL,  C.  J.  The  issuing  of  this  writ  may  be  considered  as  the  act  of 
the  court  by  its  officer,  as  much  as  the  act  of  the  partv.  The  rule  must  be 
made  absolute  with  costs,  as  prayed,  but  the  plaintiff  must  undertake  to 
bring  no  action. 

Rule  absolute  accordingIy.(a) 

(a)  As  to  what  orders  of  courts  of  e<)i]itj  are  within  (he  stattte,  see  Gt66f  y.  Piktt  S  M* 
ft  W.  223, 0  M.  &  W.  951,  0  Dowl.  P.  C.  731, 1  Dowl.  N.  8.  409. 
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ALDRIDGE  v.  STANFORD. 


In  ibii  eoort  a  prisoner  broi^hl  up  for  the  purpose  of  being  chai^ged  in  ezecation  is 
so  chsrged  by  the  court,  without  motion,  unless  the  prisoner  pays  the  condemnation 
money.  No  opposition,  therefore,  can  be  offered  to  the  commitment  of  such  prisoner 
is  execution,  on  the  ground  of  any  alleged  illegality  in  the  arrest  Such  illegality  most 
form  the  sabject  of  a  motion  for  a  rule  nisi  for  his  discharge. 

Upoh  a  judgment  obtained  by  tbe  plaintiff  in  this  case,  a  detainer  having 
been  lods^  against  the  defendant  whilst  in  custody  on  Robinson's  writ,  as 
mentioned  in  the  last  case,  he  was  now  brought  up  by  habeas  corpus  ad  satis* 
fodaukan^  for  tbe  purpose  of  being  charged  in  execution. 

SkeSj  Serjt.,  appeared  for  the  defendant,  for  the  purpose  of  opposing  his 
*4101  ^^^S  charged  in  execution  in  *this  action,  and  praying  his  dischai]ge. 
^  At  the  time  this  detainer  was  lodged,  the  defendant  was  illegally  im- 
pnsoned,  and  could  not  be  lawfully  charged  in  execution  by  the  party  at 
whose  suit  he  was  so  illegally  detained,  or  by  any  other  person ;  Collins  v. 
Yewns,  10  A.  &  E.  570,  (37  E.  C.  L.  R.,)  2  P.  &  D.  439.  [Maule,  J., 
irfened  to  RobinsM  v.  YeumSyb  M.  &  W.  149,  7  Dowl.  P.  C.  377,  and 
TwDAL,  C.  J.,  to  BarraU  v.  Price,  9  Bing.  566,  (23  E.  C.  L.  R,)  2  B.  Moore 
fc  Se.  634,  and  Pearson  v.  Yewens,  5  New  Cases,  489,  (35  E.  C.  L.  R.,} 
5CT,  7  Scott,  436,  701,  7  Dowl.  P.  C.  451. 

Tnn>AL,  C.  J.  According  to  the  practice  of  this  court,  a  prisoner  is 
brought  up  and  Is  committed  in  execution  upon  non-payment  of  the  con- 
demnation money,  without  any  motion  being  made  to  charge  him  in  execu- 
^(xi.  The  defendant  must,  therefore,  be  committed  in  execution;  and  the 
application  on  his  behalf  must  be,  by  a  rule  calling  upon  the  plaintiff  to 
^w  cause  why  he  should  not  be  discharged  out  of  custody. 

A  rule  nisi  was  granted  accordingly ;  which  rule  was  afterwards  aban- 
doned by  the  defendant,  no  counsel  being  instructed  to  support  it.  (a) 

Rule  discharged,  (i) 

(«)  In  order  to  sapport  this  rale,  it  wonld  have  been  necessary  to  show  collusion  he- 
(veen  Aldridge  the  plaintiff  in  this  action  and  Robinson  the  defendant  in  equity.  Vide 
i^Brelay  r.  Faber^  2  B.  db  Aid.  747. 

(*}  And  see  Wrighl  y.  Stanford,  1  Dowl.  N.  a  Vn. 


•411]  WALTON  V.  POTTER  and  HORSFALL. 

"fo  t  declaration  for  the  infringement  of  the  plaintiff's  patent  "for  certain  improre- 
BKDis  in  cards  for  carding  wool,  cotton,  dec,  and  for  raising  the  pile  of  woollen  and 
other  cloths,"  the  defendants,  in  their  third  plea,  alleged  that  the  invention  was  not 
Acv  at  the  time  of  the  granting  of  the  patent ;  and  their  fourth  plea,  af^er  setting  out 
ihe  plaintiff's  specification,  tti  hme  vtrha,  (wherein  it  was  stated  that  the  improvement 
vas  applicable  to  sheet-card',  and  top-cards,)  averred  that  such  cards  were  ordinary 
cirdsat  the  time  of  the  patent,  and  also  that  the  plaintiff's  invention  was  unfitted  and 
useless  for  the  purpose  of  such  cards.  Notices  of  objections,  corresponding  with  the 
Blleirations  in  the  pleas,  were  delivered  in  by  the  defendants,  but  none  that  pointed  to 
tHe  unfitness  of  the  invention  to  farm  thi  tuiftrt  of  apattrnt, 

At  the  trial,  the  judge,  in  summing  up,  left  the  points  to  the  jury  in  the  terms  of  the 
sevf  ral  issues,  but  gave  no  opinion  as  to  the  validity  of  the  patent  He  was  then 
Ttqaested  by  the  defendant's  counsel  to  put  two  other  questions  to  the  jury,  which 
vere  not  distinctly  raised  by  the  issues,  but  he  refused  to  do  so. 

BtU,  First,  that  this  refusal  was  proper. 

^condly,  that  upon  the  issues,  (taking  into  consideration  the  notices  of  objections,)  the 
jadf^e  wDold  not  have  been  warranted  in  giving  any  opinion  as  to  the  validity  of  the 
patent,  in  respect  of  the  fitness  of  the  invention  to  form  the  subject  of  a  patent. 

'Tk.rdly,  that  ibe  statement  of  the  specification  in  the  fourth  plea  being  merely  matter 


220  3  Manning  &  Granger  [411 

of  inducemeot,  il  eoald  not  be  taken  advantage  of  in  aires,  of  jadgment  (a)  apoa  the 
ground  that  the  invention  therein  described  was  not  the  fit  subject  of  a  patent,  (drnt^ 
tante  Coltman,  J.) 
SembU,  that  the  proper  way  to  have  raised  that  question  would  have  been  to  aver  thai 
the  alleged  invention,  as  set  out  in  the  specification;  was  not  a  new  manofacture 
within  the  meaning  of  21  Jac.  1,  c.  3. 

Case,  for  an  infringement  of  the  plaintiff's  patent,  ^^  for  certain  impfore- 
ments  in  cards,  for  carding  wool,  cotton,  and  other  fibrous  substances,  and 
for  raising  the  pile  of  woollen  and  other  cloths."  The  declaration  (after 
profert  of  the  letters-patent  bearing  date  the  27th  of  March,  1834,)  averred 
the  due  making  of  a  specification  and  the  enrolment  thereof,  and  alleged 
*that  the  defendants,  after  the  making  of  the  letters-patent,  had  made,  fAia 
sold,  and  exposed  to  sale  divers,  to  wit,  &c.,  cards  for  carding  wool,  ^ 
cotton,  &c.,  in  imitation  of  the  said  invention  of  the  plaintiiT,  and  had 
hindered  and  thereby  prevented  the  plaintiff  in  the  sole  use  and  enjoyment 
thereof. 

The  defendant,  after  setting  out  the  letters-patent,  upon  oyer,  pleaded— 
first,  not  guilty. 

Secondly — That  the  plaintiff  was  not  the  true  and  first  inventor  of  the  al- 
leged invention  in  the  declaration  mentioned,  modo  et  /brmd. 

Thirdly — ^That  the  alleged  invention  was  not  new  as  to  the  public  use  of 
it  in  this  country ;  but  had,  on  the  contrary,  been  publicly  used  in  England 
between  the  ist  of  January,  1824,  and  the  time  of  granting  the  letters- 
patent  ;  and  that,  by  reason  of  the  premises  and  the  statute  in  such  case 
made  and  provided,(6}  the  letters-patent  were  and  are  wholly  void ;  verifi- 
cation. 

Fourthly — That  the  supposed  instrument  in  writing  under  the  hand  and 
seal  of  the  plaintiff,  (the  specification,)  and  enrolled  as  in  the  declaration 
mentioned,  was  and  is  as  follows:  that  is  to  say,  ^^To  all  to  whom,  &c., 
(after  reciting  the  grant  of  the  patent,  with  the  proviso  as  to  enrolment,  the 
specification  proceeded  thus:)  Now  know  ye,  that  in  compliance  with  the 
said  proviso,  I  do  hereby  declare  the  nature  of  my  invention  to  consist  in 
the  application  and  adaptation  of  the  material  known  by  the  name  of  india- 
rubber  as  a  substitute  for  the  fillets  or  sheets  of  leather  which  are  commonly 
used  in  the  construction  of  ordinary  cards,  and  thus  giving  a  superior  elas> 
ticity  and  durability  to  such  cards ;  and,  in  further  compliance  with  the  said 
proviso,  I  do  hereby  describe  the  manner  in  which  my  said  invention  is  to 
be  performed,  by  the  following  statement  thereof,  reference  *being  r*Ai2 
had  to  the  drawing  annexed,  and  to  the  figures  and  letters  marked  ^ 
thereon."  Then  followed  a  description  of  a  drawing  representing  "  an  ele- 
vation of  a  card  construcred  with  an  india-rubber  foundation  or  fillet,  in 
which  the  wire  dents  or  teeth  are  inserted."  And  the  regularity  of  distance 
or  uniformity  of  the  dents  or  teeth  of  the  canis  is  found  to  be  better  preserved 
by  a  piece  of  linen  commonly  called  brown  holland,  or  other  the  like  cloth, 
well  glazed,  and  cemented  on  the  back  of  the  india-rubber:  the  cloth,  when 
fastened  to  the  india-rubber  continues  to  keep  the  dents  or  teeth  more  finnly 
in  their  places  when  in  use;  and,  the  foundation  or  fillet  being  thereby 
made  much  stiffer,  the  action  of  the  dents  or  teeth  is  less  uncertain  in  their 
elastic  movement.     The  cloth,  so  cemented  to  the  india-rubber,  is  to  be 

(If)  Quttre  whether,  Ropposine  the  plaiDtiflT's  letters-patent  to  be  Khnwn  to  be  invalid 
by  the  specification  set  forth  in  the  third  plea,  the  defendantx  would  not  have  been  eD« 
titled  to  prqy  judnrment  for  themselves  non  olUante  veredirtOt  instead  of  simply  arresiiDf 
ihe  judfrment  prayed  by  the  plaintiff. 

(6)  91  Jac.  1,  c  3. 
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aflhed  to  the  cylinder  or  board  of  tbe  ordinary  carding  en^e  by  nails ;  but 
if  i(  is  to  be  aSixed  by  cementing,  then  it  is  desirable  to  remore  the  cloth, 
which,  in  this  case,  should  be  only  slightly  attached  to  the  india-rubber,  and 
tius  will  be  found  the  best  mode  of  applying  the  card  thereon.     When  the 
canis  are  constructed  by  hand,  it  is  essential  that  the  cMk  should  be  first 
pricked  by  an  engine  (as  is  the  practice  when  leather  is  used)  to  regulate 
the  distance  and  required  uniformity  of  the  dents  or  teeth ;  and  in  cases 
where  eloth  is  introduced  between  two  layers  of  india-rubber,  the  india- 
rubber  is  pricked  or  pierced  in  a  similar  manner,  to  enable  the  card-maker 
to  force  the  dents  or  teeth  through  it  without  bending  or  injuring  their  form 
or  shape:  but  the  pricking  of  the  holes  may  be  effected  by  the  patent  ma* 
chioeiy  of  Mr.  Dyer,  of  Manchester,  now  in  use  for  that  purpose.     When  I 
mention  cement  in  this  specification,  I  always  allude  to  what  is  now  gene« 
rally  called  india-rubber  cement,  and  which,  as  it  has  now  become  an  arti- 
cle of  general  sale,  and  may  be  bought  by  that  name,  I  do  not  think  it 
'4141  °^^^^7  further  to  describe.     *But  as  the  machines  for  cutting 
^  india-rubber  are  not  generally  known,  and  as  I  prefer  india-rubber 
in  tbe  state  in  which  it  is  imported,  for  my  purpose,  I  will  now  describe  the 
means  which  I  use  for  cutting  the  india-rubber  into  layers  from  the  solid 
blocks  as  imported,  and  which  I  recommend  in  preference  to  what  is  termed 
unnufactured  india-rubber,  or  india-rubber  first  dissolved  by  some  known 
soirent,  and  then  cast  in  moulds  to  form  blocks,  the  former  being  most 
saitable  for  the  purpose."    Then  followed  a  description  of  the  process  for 
cutting  the  india-rubber  from  the  block  into  thin  layers.     "  Tlie  pieces  thus 
cut  off  may  be  joined  together  to  form  fillets  or  sheets,  according  to  the 
nature  of  the  card  intended  to  be  made,  and,  when  the  teeth  or  dents  are 
fet  therein,  may  be  nailed  to  the  board  in  the  usual  manner,  or  cemented  on 
t|«"    After  a  further  description  of  the  apparatus  for  cutting,  the  specifica- 
tion proceeded :  "  I  lay  no  claim  to  the  cutting  apparatus  hereinbefore  de- 
scribed, as  I  have  only  shown  it  as  the  best  method  I  am  at  present  aware 
of  to  effect  the  purpose."    Then  followed  a  description  of  the  apparatus  for 
grinding  or  pointing  the  wires  forming  the  cards,  which  was  stated  to  be 
wsed  "  m  every  respect  dmilarly  to  the  circular  emery-strickles  or  grindin^- 
cylinders  in  ordinary  use."     "The  advantages  presented  by  cards  of  this 
construction  consist  in  the  superior  elasticity  of  the  india-rubber  allowing  the 
dents  or  teeth  to  be  pressed  down  without  material  injury  to  the  card;  at 
the  same  time  the  dents  or  teeth  are  sufficiently  firm  to  perform  the  cardins 
or  raising  operation,  and,  even  though  the  dents  or  teeth  should  be  pressed 
down  to  the  surface  of  the  india-rubber  of  the  card,  they  would  not  be  bent, 
but  would  immediately  recover  their  former  position,  by  the  elasticity  of 
that  substance.    Again,  in  substituting  cards  of  this  construction  in  the 
•4151  ^^^^^  ^^  teazles,  or  ordinary  wire  cards,  for  the  purpose  •of  raising 
the  pile  of  woollen  and  other  cloths,  I  am  enabled  to  work  them  wet 
without  any  material  variation  in  the  elasticity  of  the  india-rubber,  which 
i^^ns  the  more  uniform  in  its  action,  and  effects  the  operation  of  raising 
the  pile  of  woollen  and  other  cloths  more  regularly,  and  without  that  varia- 
hon  experienced  from  the  teazle  in  its  transition  from  a  dry  state  to  a  state 
of  moisture ;  and,  by  varying  the  thickness  of  the  india-rubber,  I  am  enabled 
^pin  a  delicacy  of  action  in  the  cards  equal  to  raise  a  nap  or  plush  on 
fee  silk  fabrics,  as  well  as  on  the  onlinary  woollen  cloths,  finished  by  this 
process;  and  in  all  cases  where  the  cards  are  worn  out,  the  india-rubber  is 
^oith  nearer  its  ori^nal  value  than  any  other  material  heretofore  used  for  a 
ttmilar  purpose.     The  india-rubber  I  usually  employ  is  about  one-eighth 
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of  an  inch  in  thickness  for  raising  purposes ;  but  this  most  vaiy  according 
to  the  length  of  wire  of  which  the  teeth  are  formed,  and  the  quantity  of  ela9> 
ticity  required:  the  thicker  the  india-rubber  and  the  shorter  the  wire  the 
greater  will  be  the  stiffness.  Having  described  the  nature  of  my  invention, 
&c.,  together  with  the  manner  in  which  the  same  is  to  be  performed  and 
carried  mto  eflect,  I  hereby  declare  that  I  do  not  claim  any  particular  method 
or  means  of  setting  or  placing  the  dents  or  teeth  of  the  cards ;  nor  do  I  claim 
the  means  herein  described  for  pointing  the  caids;  but  have  described  the 
various  parts  as  the  means  I  have  pursued  and  found  to  answer  in  effecting 
my  improvement  in  cards :  and  I  do  hereby  confine  my  claim  of  invention 
to  the  application  and  adaptation  of  india-rubber  as  the  fillet,  or  sheet,  or 
medium,  in  which  the  dents  or  teeth  arc  to  be  set  together  in  the  manufac- 
ture of  cards,  and  thereby  obtaining  a  superior  elasticity  and  durability  t« 
cards,  as  above  described.  And  such  my  invention  being,  to  the  best  oi 
my  knowledge  and  belief,  entirely  new,  &c.,  I  do  hereby  declare  this  to  b» 
my  specification  *of  the  same,  &c.  Wherefore  I  do  hereby  claim  to  r^A^t 
maintain  exclusive  right  and  privilege  to  my  said  invention."  The  ^ 
plea  then  averred  that  certain  sheet-cards  and  top-cards  were,  before  and  at 
the  time  of  granting  the  said  latters-patent,  &c.,  cards  for  carding  cotton, 
&c.,  within  the  meaning  of  the  said  letters-patent  and  of  the  said  specifica- 
tion, and  during  all  that  time  were  ordinary  cards  within  such  meaning,  and 
in  general  and  known  use ;  and  that  the  said  invention  vras  unfitted  and 
useless  for  the  purpose  of  the  construction  of  sheet-cards  and  top-cards,  or 
either  of  them,  as  claimed  and  described  in  the  the  said  letters-patent  and 
specification ;  wherefore  the  said  letters-patent  were  and  are  void ;  repli- 
cation. 

Fifthly — That  the  plaintiff  did  not,  in  and  by  the  supposed  instrument  in 
writing  so  set  out  as  aforesaid,  particularly  describe  and  ascertain  the  nature 
of  the  said  invention,  and  in  what  manner  the  same  was  to  be  perfomed, 
within  the  meaning  of  the  said  letters-patent ;  verification. 

Sixthly — Leave  and  license. 

Replication  ;  to  the  first  and  second  pleas,  similiter :  to  the  third  plea,  an 
affirmative  traverse  of  the  allegation,  that  the  invention  in  the  declaration 
mentioned  was  not,  at  the  time  of  making  and  granting  the  letters-patent,  a 
new  invention  as  to  the  public  use  and  exercise  thereof  in  England,  concluding 
to  the  country:  to  the  fourth  plea,  de  injurid;  to  the  fifih  plea  an  affirma- 
tive traverse  of  the  allegation,  that  the  plaintiff  did  not,  in  and  by  the  said 
instrument  in  writing,  particularly  describe  and  ascertain  the  nature  of  the 
said  invention,  and  in  what  manner  the  same  was  to  be  performed  ;  con- 
cluding to  the  country :  to  the  sixth  plea,  a  traverse  of  the  leave  and  license. 

The  notice  of  objections  to  the  patent  (a)  (delivered  ^pursuant  to  r^Ayj 
5  &  6  W.  4,  c.  83,  s.  5,)  as  amended  under  a  judge's  order  was  as  '- 
follows : — 

^'  The  defendants  in  this  action,  besides  denying  that  they  have  infnngecl 
the  letters-patent  in  tlie  declaration  mentioned,  mean,  at  the  trial  of  this 
action,  to  rely  also  on  the  following  objections;  that  is  to  say, 

^'  That  the  patentee  was  not  the  inventor  of  the  alleged  invention,  &c. 

"That  the  alleged  invention  was  not,  at  the  time  of  the  granting  of  the- 
letters-patent,  new ;  and  that  it  had  been  before  then  publicly  known,  Sucr, 
and  that  what  is  claimed  in  it  as  an  improvement,  is  none,  and  isof  nobene* 
fit  over  the  machines  for  the  same  purpose  publicly  in  use  at  the  time  of 
the  patent 

(a)  Vide  ante,  vol.  L  349; 
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^<  That  letters-patent  were  granted  to  one  Thomas  Hancock  on  or  about 
the  24Ji  of  November,  1824,  and  also  on  or  about  the  15th  of  March,  1825, 
br  (amongst  other  things)  a  new  and  unproved  manu&cture  which  miefat, 
in  many  cases  be  used  as  a  substitute  for  leather ;  and  that  all  tlie  novelty, 
or  a  material  portion  thereof,  supposed  to  be  contained  in  the  letters-patent 
in  the  declaration  mentioned,  is  to  be  found  in  the  letters-patent  granted  to 
Hancock. 

'*  That  divers  large  quantities  of  the  artificial  leather  manufactured  under 
and  in  pursuance  oT  the  said  letters-patent  granted  to  Hancock,  had  from 
time  to  time,  after  the  grant  of  the  letters-patent  to  Hancock  and  before  the 
grant  of  the  letters-patent  in  the  declaration  mentioned,  been  made  into  cards, 
and  used  for  that  purpose. 

"  That  the  letters-patent  granted  to  Hancock  having  expired,  it  is  now 
the  common  right  of  every  subject  to  use  india-rubber  solution  or  cement 
combined  with  cloth  or  anv  other  fibrous  substance,  in  any  way  or  for  any 
purpose  to  which  leather,  before  the  grant  of  the  letters-patent  to  Hancock, 
bad  been  commonly  applied. 

*4181      ^^*  '^^^^  ^^^  alleged  invention,  &c.,  is  not  a  new  manufacture,  for 
^  the  further  reason  that  neither  the  canls  mentioned  in  the  letters- 
patent  nor  the  india-rubber,  nor  the  pricking  the  same  for  the  insertion  of 
the  dents  or  teeth,  are,  nor  is  anv  of  them^  new. 

"  That  the  alleged  invention  is  not  adapted  to,  and  is  useless  for,  the  con- 
strucdon  of  sheet  and  top-cards,  which  are  known  kinds  of  cards,  and  for 
the  purpose  of  obtaining  a  greater  degree  of  durability  to  cards,  as 
alleged. 

^^That  the  specification  does  not  describe  the  alleged  invention  of  the 
plaintiff  truly  and  sufiBciently,  but  is  insufficient  and  ambiguous  in  the  fol- 
lowing respects ; — 

"'Hiat  the  specification  is  insufficient  and  ambiguous  in  not  stating  or 
showing  with  certainty  how  the  brown  hoUand  cloth  is  to  be  cemented  to 
Ihe  india-rubber,  whether  afler  or  before  the  wire  teeth  have  been  inserted 
through  the  india-rubber. 

"  That  the  specification  does  not  describe  truly  how  the  brown  hoUand  is 
to  be  used ;  it  being  essential  to  the  manufacture  of  the  cards  that  there 
Aould  be  two  folds  of  brown  hoUand  at  the  back  of  the  card. 

'^  That  the  specification  is  also  uncertain  and  ambiguous  in  this,  that  the 
plaintiff,  towards  the  conclusion  thereof,  thereby  declares — '  I  do  hereby  con- 
fine my  claim  of  invention  to  the  application  and  adaptation  of  india-rubber 
as  the  fillet,  or  sheet  or  medium  in  which  the  dents  or  teeth  are  to  be  set  to- 
gipther  in  the  manufificture  of  cards,  and  thereby  obtaining  a  superior  elasti- 
city and  durability  to  cards,  as  above  described ;'  that,  if  the  words  ^  as 
above  described,'  are  intended  to  apply  to  the  whole  sentence  in  which  the 
claim  of  invention  is  set  forth,  then  the  specification  is  bad,  as  pointing  out  a 
claim  more  extensive  than  that  defined  and  explained  by  the  specification  ; 
and  if  the  patentee  meant  to  claim  all  and  every  sort  of  way  of  applying  and 
'1191  ^^P^^^S  *india-rubber  as  the  fillet,  sheet,  or  medium,  then  he  ought, 
-*  by  the  specification,  to  have  set  out  and  communicated  eveiy  sort 
of  way. 

'^That  the  claim  of  invention  in  the  plaintiff's  specification  makes  no 
mention  of  any  use  or  application  of  linen  cloth  ;  therefore  that  the  statement 
m  the  specification  touchms  the  use  of  linen  cloth,  is  calculated  to  mislead." 

'^  That  the  invention  claimed  bv  the  letters-patent  in  the  declaration  made, 
M  not  of  any  public  use  or  benefit,  inasmuch  as  india-rubber,  un^ombined 
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vnAk  cloth  or  other  fibrous  substance,  is  too  much  aflected  by  the  tempera* 
ture  in  which  it  is  used,  to  be  a  useful  or  sufficient  substitute  for  leather. 

^'  That  the  alleged  invention  is  not  of  any  public  use  or  benefit  so  far  as 
the  same  purports  to  be  an  improvement  in  cards  for  raising  the  pile  of 
woollen  and  other  cloths,  it  being  wholly  useless  for  that  purpose. 

'^That  the  specification  does  not  sufficiently  show  how  sheet-cards  or  top- 
cards  can  be  constructed  so  as  to  be  of  any  improvement  over  those  pre- 
viously in  use,  or  to  be  of  any  utility,  or  how  a  greater  degree  of  durability 
to  cards  can  be  obtained  than  previously. 

^*  That  all  the  parts  of  the  supposed  invention  of  the  plaintifi*  were  known, 
used,  and  practised  before  the  plaintifi''s  patent  mentioned  in  the  declara- 
tion, and  were  known  and  used  by  T.  Hancock  of,  &c.,  the  person  men- 
tioned above  as  having  had  the  letters-patent  granted  to  him,  and  also  bj 
divers  other  persons  in  divers  parts  of  England ;  and  that  the  material  por- 
tion of  the  novelty  above  mentioned  as  supposed  to  be  contained  in  the  let- 
ters-patent in  the  declaration  mentioned,  and  said  to  be  found  in  the  letten- 
patent  granted  to  Hancock,  is,  the  application  and  adaptation  of  india-rubber 
as  a  substitute  for  leather,  and  for  the  fillets  and  sheets  thereof." 

*The  cause  was  tried  before  Tindal,  C.  J.,  and  a  special  jury,  r^joo 
at  the  sittings  for  Middlesex,  after  last  Hilary  term.  *- 

Evidence  was  given  of  a  very  considerable  sale  of  fillet  cards  manu- 
factured pursuant  to  the  plaintiff's  patent,  from  1838  to  1840,  and  of  a  pur- 
chase from  the  defendant,  in  November,  1839,  of  the  material,  the  sale  of 
which  was  alleged  to  be  an  infringement  of  the  plaintifif's  patent,  and  for 
which  material  they  had  obtained  a  patent  in  April,  1839.  Many  witnesses 
were  called  to  prove  the  novelty  ana  utility  of  the  plaintiff's  invention,  aud 
its  great  superiority  over  leather,  in  forming  the  backs  or  foundations  of  cards 
for  carding  wool,  &c., — the  leather  card  deriving  its  elasticity  almost  ex- 
clusively from  the  wire  dents  or  teeth,  whereas  the  card  manufactured  ac- 
cording to  the  plaintiff's  method  had  an  additional  elasticity  imparted  to  it 
by  the  india-rubber  (so  that  the  teeth  were  enabled  to  yiold,  without  break- 
ing, to  any  passing  obstruction,  and  immediately  to  resume  their  proper 
position,)  and  was  also  of  a  more  uniform  and  durable  texture ;  and  that  it 
was  equally  applicable  to,  and  useful  in,  the  construction  of  sheet-cards  and 
top-cards  as  to  fillets ;  but  no  distinct  evidence  was  given  of  the  actual  use 
of  the  article  for  sheet-cards  and  top-cards  until  after  the  commencement  of 
this  action. 

It  appeared  also  that  the  difference  between  the  article  manufactured  un- 
der the  plaintiff's  patent,  and  that  manufactured  under  the  defendant's 
patent  was,  that,  in  the  former,  the  india-rubber  was  cemented,  in  slices  cut 
from  the  solid  block,  to  linen  cloth,  in  the  manner  described  in  the  plaintiffs 
specification,  and  that  the  latter  consisted  of  cloth  of  a  peculiar  fabric,  satu- 
rated or  impregnated  by  passing  it  through  a  liquid  composed  of  india-rub- 
ber dissolved  in  naphtha,  or  some  similar  solvent,  and  aferwards  drying  and 
submitting  it  to  pressure. 

It  was  proved  also  that  a  workman  of  competent  skill,  •could  r^-oi 
readiljr  make  the  article  described  in  the  plaintiff's  specification,  by  ^ 
following  the  direction  therein  contained ;  that  it  differed  materially  from 
that  described  in  Hancock's  specification,  inasmuch  as  the  solution  of  the 
india-rubber  and  its  incorporation  with  the  other  substances  therein  men- 
tioned would  entirely  destroy  its  ela.^ticity ;  that  the  material  made  under 
Hancock's  patent  was  totally  unfitted  for  card-making,  and  that  it  had,  in 
hctf  been  tried  for  that  purpose,  and  had  failed;  and  that  the  article 
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made  hj  the  defendants  was  a  colourable  imitation  of  that  made  under  the 
plaintiii's  patent,  the  cloth  being  merely  placed  in  the  centre  between  two 
strata  of  india-rubber  instead  of  at  the  back,  and  the  india-rubber,  though 
applied  in  solution  or  in  the  form  of  cement,  being  capable  of  being  re« 
produced  by  evaporation  of  the  solvent,  and  the  principle  and  the  result  of 
both  methods  being  the  same,  viz.,  the  acquisition  of  an  increased  elasticity, 
though  the  modes  of  attaining  that  result  were  somewhat  different. 

One  of  the  plaintifl'^s  witnesses  considered  that  the  cloth  was  not  an 
esserUial  ingredient  in  the  patent,  though  a  desirabk  one,  as  it*  greatly  faci* 
litated  the  operation  of  pricking  and  the  insertion  of  the  teeth,  Bnd  that  the 
cloth  might  afterwards  be  removed,  and  the  india-rubber  back  might  be  then 
cemented  to  the  block  or  cylinder  with  india-rubber  cement,  instead  of 
being  festened  thereto  with  tacks :  but  the  majority  of  the  witnesses  stated 
this  to  be  impracticable,  or,  if  practicable,  utterly  useless. 

On  the  part  of  the  defendants,  the  following  patents  were  proved — one 
granted  to  Thomas  Hancock  on  the  29th  of  November,  1824,  a  second  to 
the  same  person  on  the  15th  of  March,  1825,  and  a  third  patent  to  the  de« 
fendants  on  the  20th  of  April,  1839. 

The  subject  of  Hancock's  first  patent,  which  was  <'for  a  method  of 
*4221  '"^^^'^S  ^^  manufacturing  an  article  which  *may  be  in  many  instances 
^  substituted  for  leather,  and  be  applied  to  various  other  useful  pur« 
poses,"  was  thus  described  in  the  specification :  **  The  nature  of  my  inven- 
tion consists  in  combining  together  the  fibres  or  filaments  of  various  matters, 
such  as  flax,  hemp,  cotton,  wool,  hair,  or  other  matters  of  the  like  flexible 
nature,  by  saturating  them,  in  connection,  or  in  contact,  with  each  other, 
vith  a  liquid  which,  when  partially  evaporated,  becomes  a  flexible  and  ad- 
hesire  substance,  such  fibres  being  previously  arranged  or  disposed,  as  to 
>^ape  and  dimensions,  according  to  the  purposes  to  which  they  are  to  be 
applied,  so  as  to  produce  a  uniform  combmation  of  the  fibres  and  the  sub* 
stance,  or  in  such  a  manner  as  that  every  individual  fibre  may  be  so  sur- 
rounded with  the  said  substance,  as  that  the  whole  of  the  fibres  composing 
the  mass,  when  united  by  the  substance,  may  form  a  compound  or  article 
somewhat  resembling  leather,  and  which  compound  substance  or  article 
nsay,  in  many  cases,  be  substituted  for  leather  more  or  less  advantageously." 
The  specification  then  stated  the  purposes  to  which  the  application  could  be 
applied,  namely,  harness,  boots  and  shoes,  wearing  apparel  which  it  might 
be  desirable  to  have  waterproof,  &c.  It  then  proceeded  to  describe  the 
method  of  making  the  article  and  the  manner  in  which  the  invention  was  to 
be  performed,  premising  that,  in  the  use  of  several  substances  having  short 
fibres  or  filaments,  it  was  expedient  to  employ  the  carding  machine,  and  in 
some  other  cases  to  use  the  operation  of  felting^  by  which  means  the 
patentee  was  enabled  to  obtain  layers  of  fibres  of  riniform  thickness  and  of 
U)7  convenient  dimensions  as  to  length  and  width. 

The  specification  then  proceeded  to  state  the  manner  of  applying  the  in- 
vention in  the  following  terms :  "  Take  one  or  more  of  such  layers  or  fibres, 
•4231  ^^^^"'^"^  ^^  ^^^  required  thickness  of  the  article  when  made,  and 
-'  ^spread  it  or  them  upon  a  flat  board.  When  the  thickness  of  the 
article  to  be  made  requires  more  than  one  of  such  layers  or  fibres,  I  spread 
*h«n  out  upon  a  flat  board  as  before  mentioned,  layer  upon  layer,  until  the 
number  is  completed.  I  then  sprinkle  the  whole  with  cold  or  warm  water, 
(but  the  latter  answers  best,)  at  the  same  time  I  press  the  layers  together 
until  the  whole  becomes  uniformly  wetted :  in  this  state  they  are  placed 
toween  two  flat  boards,  or  flat  plates  of  any  suitable  metal,  and  exposed 
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to  strong  pressure,  in  a  screw  or  other  press,  pr  by  pressing  the  said  boanb 
or  plates  together  with  the  layers  or  fibres  between  them,  through  or  be- 
tween a  pair  of  rollers.  By  this  means  the  whole  of  the  fibres  become 
more  uniformly  wetted,  and  the  superfluous  water  is  expelled  or  got  lid 
of.  The  said  layers  having  been  thus  wetted,  are  now  ready,  or  in  a  pro- 
per state,  to  be  saturated  with  the  liquid  which  forms  the  flexible  and  adhe- 
sive substance  hereinbefore  mentioned.  At  the  time  of  applying  the  same 
it  is  in  a  liquid  state ;  and  I  saturate  the  layer  or  layers  of  fibres  therewith 
by  first  pouring  a  proper  quantity  of  it  upon  the  suiface  of  the  said  layer 
or  layers;  and  I  spread  the  same  over  the  said  layer  or  layers  with  a  smooth 
spatula  or  other  suitable  instrument,  made  of  wood  or  other  proper  material, 
and  by  gently  pressing  the  said  layer  or  layers  of  fibres  with  the  spatub, 
&c.,  the  liquid  Ls  made  to  sink  into  and  mix  with,  and  pervade  the  whole 
mass  of  fibres  throughout  the  said  layer  or  layers.  I  also  perform  the  said 
operation  of  saturating  in  a  more  convenient  manner  by  placing  the  said 
layer  or  layers  of  fibres  in  a  shallow  trough  with  a  flat  and  level  bottom,  and 
by  this  means  a  greater  quantity  of  thfe  said  liquid  may  be  poured  over  the 
layers,  as  the  sides  of  the  trough  will  prevent  it  running  to  waste,  and  the 
fibres  are  thus  more  easily  saturated  by  dabbing  or  pressing  them  with  the 
band  or  spatula.  A  trough  may  also  be  advantageously  *used  for  r^,qA 
placing  the  layer  or  layers  of  fibres  in,  when  they  are  to  be  wetted  *- 
with  water  as  before  described.  When  the  layer  or  layers  of  fibres  has 
or  have  been  sufficiently  saturated  with  the  liquid,  I  place  it  or  then 
upon  a  flat  board,  in  an  inclining  position ;  and,  in  order  to  squeeze  or 
press  out  any  excess  of  the  liquid,  I  pass  a  wooden  roller  over  the  surface 
of  the  layer  or  layers  of  fibres,  at  the  same  time  applying  a  sufficient  force, 
by  Land  or  otherwise,  to  the  roller,  to  force,  or  squeeze,  out  the  liquid. 
This  operation  may  be  carried  on  by  exposing  the  layer  to  a  strong  mecha- 
oical  pressure,  if  necessary.  The  process  having  been  carried  on  so  iar, 
the  layer  or  layers  of  fibres  now  requires  or  require  to  be  dried  :  I  therefore 
now  place  the  said  layer  or  layers  of  fibres  in  a  room  heated  to  eighty  oi 
ninety  degrees  of  temperature,  and  allow  it  or  them  to  remain  there  till  it  is 
or  the^  are  nearly  dry,  or  until  the  liquid  becomes  viscous,  glutinous,  afid 
adhesive.  The  layer  or  layers  of  fibres  being  thus  dried,  I  expose  it  oc 
them  again  to  a  strong  pressure,  by  which  the  whole  of  the  fibres  are  brought 
into  closer  contact  yi'ith  each  other  and  with  the  interposed  substance,  so  as 
that  the  said  fibres  are  made  to  adhere  firmly  to  each  other.  If,  on  exposing 
the  layer  or  layers  to  pressure  for  the 'first  time  after  being  dried,  I  perceive 
that  any  water  or  fluid  matter  exudes,  or  is  driven  out  by  the  pressure,  I 
conclude  that  the  first  drying  has  not  been  continued  long  enough  ;  I  there- 
fore place  the  layer  or  layers  of  fibres  in  the  warm  room  a  second  time,  and 
afterwards  subject  the  said  layer  or  layers  to  a  second  pressure.  It  is  in 
some  cases  requisite  to  give  a  smooth  surface  to  the  article ;  and  this  I  effect 
by  polishing  the  surfaces  of  the  plates  between  which  the  dir  layers  are 
pressed  for  the  last  time.  The  liquid  I  use  for  this  purpose  hereinbefore 
mentioned  is  brought  into  this  country,  and  said  to  be  the  juice  obtained 
from  certain  trees  whic.h  grow  in  several  parts  of  *South  America,  1-^^05 
the  East  Indies,  and  other  places  abroad.  It  is  stated  in  Mr.  William  ^ 
Nicholson's  Translation  of  Fourcroy 's  General  System  of  Chemical  Knowledge, 
that  this  juice  is  obtained  in  South  America  from  a  tree  called  the  Heww. 
*^  The  juice  or  liquid  I  have  made  use  of  was  obtained  from  South 
America,  and  from  my  own  experience  I  find  that  the  said  juice  or  liquid, 
when  exposed  to  the  open  aur  in  the  sun,  or  in  a  warm  room,  becooci 
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iiispisnted  or  dried,  and  then  forms  a  substance  exactly  resembling,  and 
which  I  bdieye  to  be  identically  of  the  same  nature  and  to  possess  the 
same  properties  with,  the  substance  well  known  by  the  names  of  caoutchouc, 
or  india-rubber,  or  elastic  gum,  and  it  is  employed  abroad  for  that  purpose." 
Hancock's  second  invention,  as  described  in  the  specification,  consisted 
"  in  filling,  saturating,  and  combining  various  fibrous  substances,  in  their 
manufactured  and  unmanuiactured  state,  with  a  composition  which  leaves- 
to  the  fibres  sufficient  flexibility,  and,  at  the  same  time,  unites  and  consoli- 
dates tfaem  into  one  mass,  thereby  increasing  their  strength  and  durability, 
and  producing  by  these  means  a  manufacture  which  may,  in  many  instances, 
be  substituted  for  leather."  The  process  described  in  this  second  specifica- 
tion diflered  from  that  described  in  the  former  one,  principally  in  this,  that 
a  coating  of  one  of  the  compounds  hereafter  described,  was  spread  upon  a 
piece  of  stained  cotton  cloth,  or  some  similar  material,  that  a  layer  of  carded 
cotton,  similar  to  wadding,  was  then  spread  over  the  compound,  and  over 
this  carded  cotton  another  piece  of  cotton  cloth,  and  that  whole  was  then 
submitted  to  pressure,  and  afterwards  dried.  The  compounds  used  for  this 
purpose  were  thus  described :  ^'No.  1.  I  take  two  pounds  of  caoutchouc, 
lissolved  in  one  gallon  of  equal  parts  of  oil  of  turpentine  and  highly  recti- 

*4261  ^^  ^^^'  ^^  ^^''  ^^  ounces  *of  black  resin,  two  pounds  of  strong  glue 
^  size,  and  one  pound  of  ochre,  powdered  pumice,  or  whitings  and 
Jiix  the  whole  together;  or  No.  2.  one  pound  and  a  half  of  caoutchouc, 
dissolved  as  before  stated,  one  pound  of  strong  glue  size :  I  melt  and  mix 
the  resin  and  size  in  a  water  or  steam  bath,  and  add  the  other  ingredients, 
stirring  the  whole  until  it  is  mixed  throughout.  The  solution  of  the  caout- 
tbouc  is  expedited  by  a  water  or  steam  bath,  and  the  undissolved  portions 
J]ay  be  separated,  by  straining  it  through  a  fine  wire  or  other  seive.  The 
Aiucture,  No.  1,  is  applicable  to  articles  where  stiffiiess  and  cheapness  are 
required.  No.  2  is  preferable  where  pliancy  and  strength  are  more  required. 
But  the  proportions  above  mentioned  may  be  varied  according  to  the  difier- 
ent  applications  of  the  articles  to  be  manufactured.  If  varied  qualities  of 
stilTness  or  cheapness  be  desired,  the  proportions  of  size  and  whiting  may 
be  increased  till  they  make  up  one-third  of  the  mass.  If  flexibility  be  re- 
quired, the  quantity  of  dissolved  caoutchouc  in  the  compound  No.  2  may 
be  increased,  and  especially  where  great  strength  and  pliancy  are  requirecl. 
This  last  is  also  preferable  for  articles  that  are  to  be  much  exposed  to  the 
weather." 

The  specification  of  the  defendants  stated  their  patent  to  be  for  '*an 
improvement,  &c.,  in  cards  for  carding  various  fibrous  substances,  part  of 
which  improvement  was  to  be  used  as  a  substitute  for  leather ;"  and  the 
nature  of  the  alleged  invention  was  stated  '*  to  consist  in  the  manufacture 
of  a  new  material  or  substance  for  receiving  the  wire  teeth  which  have 
hitherto,  for  the  most  part,  been  set  in  leather,  &c.  In  the  first  place,  we 
provide  a  woven  fiibric  of  a  peculiar  construction,  which  we  manufacture 
as  follows : — ^We  make  a  warp  or  chain,  of  a  material  possessed  of  the 
greatest  possible  strength  and  the  least  elasticity,  such  as  yam  or  thread 
*4271  ^^^^  ^^  ^^^'  nemp,  or  cotton  ;  which  yarn  or  thread  we  ^prefer  to 
^  be  made  of  two  or  three  folds  or  strands  doubled  and  twisted 
^ther.  The  warp  being  in  the  loom,  it  is  to  be  made  into  cloth  by  being 
Aot  or  welted  with  woollen  weft,  that  is,  with  yam  or  thread  composed  of 
iheep's  wool."  The  specification  then  stated  the  process  of  cleansing  the 
doth  after  it  was  woven,  and  then  proceeded  as  follows : — 
^'The  doth  thus  prepared  is  passed  throiigh  a  solution  of  india-nibb^ 
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known  in  the  trade  as  india-rubber  vambh  or  cement ;  and  in  the  jiassing 
of  the  fabric,  a  quanti^'  of  the  varnish  will  adhere  to  the  surface,  and  the 
fabric  in  this  state  is  wound  tightly  up  and  allowed  to  stand  a  few  minutes, 
then  is  unrolled  and  passed  a  second  time  through  the  varnish,  by  which 
means  a  still  further  proportion  of  the  india-rubber  varnish  will  adhere  to 
the  cloth,  and  being  again  tightly  wound  up  it  is  to  remain  a  sufficient 
length  of  time  to  allow  the  varnish  to  penetrate  or  become  absorbed  by  the 
cloth.  It  is  usually  necessary  to  pass  the  cloth  a  third  time  through  the 
varnish,  after  which  we  generally  find  that  the  cloth  is  saturated  ;  and,  being 
a^ain  left  as  before  in  the  coil,  the  whole  now  becomes  equally  and  com- 
pletely penetrated  by  the  varnish.  Its  being  in  this  state  may  be  known  by 
the  cloth  assuming  a  semi-transparent  appearance.  The  coil  is  then  un- 
wound and  exposed  to  the  atmosphere  so  as  to  allow  the  varnish  to  dry, 
after  which  it  is  to  be  drawn  once  or  twice  through  the  varnish  ;  by  which 
the  cloth  will  imbibe  a  further  portion  of  it,  so  as  to  fill  up  the  pores  or 
interstices  which  the  operation  of  drying  has  left  open.  If  this  process  has 
been  properly  conducted,  the  fabric  will  now  consist  of  nearly  one-third 
india-rubber  and  two-thirds  cloth,  by  weight ;  but  these  quantities  may  be 
varied.  The  india-rubber  varnish  or  cement  being  an  article  that  may  be 
freely  purchased,  and  the  modes  of  ^preparation  being  well  known,  t%aoq 
it  is  unnecessary  further  to  particularize  it.  ^ 

^^  The  preparation  of  our  improved  material  being  thus  far  completed,  we 
next  cover  it  on  each  side  with  a  mixture  of  ochre  and  weak  size,  which, 
by  destroying  the  adhesiveness  of  the  india-rubber,  facilitates  the  subsequent 
operation  of  inserting  the  wire  teeth,  and  also  cives  to  the  fabric  more  of 
the  appearance  of  leather.  When  this  coating  is  dry,  the  compound  fabric, 
produced  by  the  operation  above  specified,  is  to  be  passed  between  a  pair 
of  weighty  rollers,  or  otherwise  submitted  to  a  considerable  pressure,  by 
which  means  the  fabric  becomes  firmer  and  more  compact,  and,  in  short, 
becomes  possessed  of  the  qualities  which  persons  acquamted  with  the  card- 
making  business  know  to  be  so  highly  desirable ;  namely,  that  of  being 
extremely  elastic  in  the  direction  of  the  thickness  of  the  fabric,  so  as  to 
impart  as  it  were  the  elasticity  to  the  wire  teeth  when  set,  which,  in  the 
direction  of  its  length  or  warp,  is  non-elastic.  In  this  state  it  is  ready  to 
receive  the  wire  which  is  to  form  the  cards,  for  which  purpose  we  prefer 
using  the  card-making  machinery;  and  the  process  being  exactly  the  same 
as  that  now  in  use  for  making  leather  cards,  simply  substituting  the  fabric 
or  cloth  above  described  in  the  place  of  leather,  it  need  not  be  described  here. 

'^  Though  the  process  above  described  is  the  one  we  generally  prefer  for 
carrying  out  our  invention,  we  sometimes  vary  the  process  in  the  following 
manner,  which  may,  in  some  cases,  be  considered  preferable : — Instead  of 
the  fabric  above  described,  composed  of  warp  of  flax,  &c.,  we  use  in  this 
case  a  fabric  composed  entirely  of  sheep's  wool,  and  milled  to  such  an 
extent  that  one  yard  in  length  by  twenty-seven  inches  in  width  shall  weigh 
ten  or  twelve  ounces  avoirdupois,  or  thereabouts :  this  cloth  is  to  be  saturated 
with  the  india-rubber  in  *the  manner  already  described,  and  after-  rw^oo 
wards  cemented  with  the  india-rubber  varnish  to  a  back  of  strong  ^ 
doth,  composed,  like  the  warp  in  the  former  case,  of  flax,  &c.,  for  which  it 
is  intended  as  a  substitute,  in  order  to  prevent  longitudinal  stretching,  'llie 
exposed  surface  of  the  cloth  being  covered  with  a  coating  of  ochre  and  glue 
rize,  and  afterwards  the  whole  fabric  being  submitted  to  considerable  pres- 
sure, &c.,  the  process  is  complete,  and  the  fabric  is  now  ready  to  receivt 
the  wires.'' 
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The  specification,  having  then  described  a  way  of  performing  this  last 
process  by  means  of  machinery,  tc^ther  with  the  machinery  employed  by 
the  patentees  for  the  purpose,  concluded  thus : — 

'^  We  do  not  daim  any  of  the  machinery,  &c.  &c. ;  but  we  declare  that 
oar  invenUon  consists — ^nrst,  of  the  mode  of  producing^  a  cloth  or  fabric  by 
combining  sheep's  wool  and  india-rubber  together,  with  a  third  material, 
which  third  material  may  be  either  flax,  &c.  &c. ;  such  fabric  being 
peculiarly  adapted  to  the  making  of  wire  cards,  and  also  as  a  substitute  for 
leather,  &c. ;  secondly,  we  claim  as  our  invention  the  application  and  com* 
binatioo  of  the  woollen  cloth,  milled  or  fulled  to  a  proper  thickness,  and 
afterwards  saturated  with  india-rubber,  and  cemented,  on  a  back  of  stroi^ 
clodi  composed  of  flax,  &c.,  as  a  substitute  for  leather  in  the  making  oi' 
wire  cards ;  and,  lastly,  we  are  aware  that  various  descriptions  of  fabrics 
have  been  coated  with  india-rubber,  and  have,  or  may  have,  been  used  as 
a  substitute  for  leather,  and  have,  or  may  have,  been  employed  in  making 
wire  cards ;  we  do  not,  therefore,  claim  the  coating  of  fabrics  in  genend 
with  india-rubber,  but  only  the  peculiar  fabric  above  described." 

It  was  stated  by  several  witnesses  that  the  principle  of  the  manufactures 
respectively  described  in  the  specifications  of  the  plaintifl*  and  defendants 
was  essentially  difierent,  as  well  in  the  materials  used  and  the  mode  in 
'4301  ^^'^'^^  ^^y  ^^^  combined,  as  in  the  result  of  their  combination ; 
-'  the  eflfect  of  the  former  being  to  ^ve  elasticity,  and  of  the  latter  to 
giFe  strength  and  flexibility,  but  imparting  onlv  a  very  slight  additional 
elasticity,  to  the  card :  that  the  proportions  which  the  india-rubber  bore  to 
the  cloth  as  used  by  the  plaintifl*  was  generally  about  three  to  one,  whereas 
the  proportion  of  the  solution  used  by  the  defendants  was  from  20  to  40  per 
cent  only ;  and  that  india-rubber,  as  imported,  was  wholly  unfit  for  the 
purpose  described  in  the  plaintifl^'s  specification.  They  also  stated  their 
opinion  that  the  material  described  in  the  plaintifi''s  specification,  though 
useful  for  fillets  J  could  not  profitably  be  used  for  sheet-cards  or  top<ardSyhy 
reason  of  the  difficulty  in  applying  the  requisite  degree  of  lateral  pressure 
to  make  it  fit  close  to  the  cylinder  or  block ;  but  none  of  these  witnesses 
had  seen  them  so  used. 

One  witness  proved  that  in  1826  he  had  made  cards  with  backs  of  Han* 
cock's  material ;  that  he  sold  a  considerable  quantity,  and  that  he  would 
hsFc  continued  to  use  the  article  as  a  substitute  for  leather,  but  for  a  diffi^ 
culty  in  the  insertion  of  the  dents  or  teeth  therein. 

Mr.  Thomas  Hancock  and  others  proved  that  Hancock's  patent  leather 
had  been  used  for  card-backs.  It  did  not,  however,  appear  to  have 
answered  the  purpose  for  which  it  was  applied. 

These  witnesses  further  stated,  that,  in  their  judgment,  it  was  not  practi- 
cable to  use  cards  with  the  back  of  india-rubber  alone ;  and  that  upon  the 
fsce  of  the  plaintifl^'s  specification  it  was  doubtful  whether  or  not  the  teefh 
were  intended  to  be  passed  through  the  cloth  back. 

The  Chief  Justice,  having  summed  up  the  case  to  the  jury,  left  the  quesk 
tions  to  them  in  the  terms  of  the  several  issues  upon  the  record ;  but  he  did 
*4311  ^^  P^^  ^y  direction  as  to  the  validity  of  the  plaintiflT's  patent.  *He 
^  was  then  reque!ited  by  the  counsel  for  the  defendants  to  ask  the 
opinion  of  the  jury  upon  the  following  questions — first,  ^^  whether  the  mode 
adopted  by  the  defendants,  of  saturating  cloth  with  dissolved  india-rubber, 
was  not  known  to  Hancock,  and  practised  by  him,  before  the  date  of  the 
plaintiff's  patent ;'' — and  secondly,  "  whether  or  not,  if  the  dents  or  teethf 
were  fixed  in  the  fillet  (t.  e.  the  sheet  of  india-rubber\  and  then  cemented 
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to  tbe  cyKnder,  ivithoot  any  linen  at  the  back,  it  would  answer  the  parpose 
of  a  sheet-card.'*    His  lordship,  however,  declined  putting  these  questions. 

The  jury  found  for  the  plaintiff  upon  all  the  issues. 

Channehf  Seijt.,  in  Easter  term  last,  obtained  a  rule  nisi  to  enter  a  rer- 
diet  for  the  defendants,— or  to  arrest  the  judgment  (upon  the  ground  that 
the  alleged  invention,  as  stated  in  the  specification  set  out  in  the  fourth  plea, 
.was  not  such  an  invention  as  could  sustain  a  patent),— or  for  a  new  trial, 
upon  the  ground  of  misdirection,  in  the  omission  to  direct  the  jury  as  to  the 
validity  of  the  patent,  and  the  refusal  to  put  the  questions  suggested  by  the 
counsel  for  the  defendants,  and  that  the  verdict  was  against  evidence. 

Sir  T.  Wilde  and  BampaSj  Seijts.,  (with  whom  was  Addison^)  now  showed 
cause.  They  referred  to  Haw&rth  v.  Hardca$tk,  1  New  Ca.  182,  (27  £. 
C.  L.  R.,)  and  BauUan  v.  Bully  2  H.  Bl.  463. 

Channelly  Serjt.,  (with  whom  was  CowUrigj)  in  support  of  the  rule,  cited 
Brunton  v.  Hawkes,  4  B.  &  Aid.  541,  (6  £.  C.  L.  R.,)  and  Saundert  v. 
Jldan,  3  B.  &  Aid.  881,  (23  £.  C.  L.  R.)  [The  arguments  used  on  both 
rides,  are  fully  stated  and  commented  upon  in  the  judgment.] 

TiNDAL,  C.  J.    As  this  motion  is,  in  effect,  an  appeal  from  my  directio 
to  the  jury  at  the  trial  of  the  cause,  *I  shall  say  but  little  upon  the  r«^ 
present  occasion.    I  think  I  am  bound,  however,  to  state  generally  ^ 
the  opinion  which  I  have  formed  of  the  case. 

The  motion,  it  appears,  proceeds,  first,  upon  the  ground  that  the  verdict 
is  against  evidence ;  secondly,  that  in  the  progress  of  the  cause  there  was 
a-misdirection,  on  my  part,  to  the  jury ;  and,  thirdly,  that  upon  the  face  of 
die  record  there  appears  that  which  shows  that  the  alleged  invention  is  not 
the  subject-matter  of  a  patent  within  the  21J.  1,  c.  3. 

As  to  the  first  point,  the  whole  matter  was  debated  at  the  trial,  at  great 
length,  and  with  great  ability,  by  the  counsel  on  both  sides,  and  every  point 
was  thoroughly  submitted  to  the  jury.  The  evidence,  of  which  there  was 
s  considerable  body,  was  fairly  beK>re  the  jury,  who  were  to  form  their 
opinion  according  to  the  preponderance  of  that  evidence ;  and  I  see  no 
reason  to  be  dissatisfied  with  the  conclusions  at  which  they  arrived.  Upon 
the  first  plea  of  not  guilty,  the  jury  were  to  say  whether  the  article  made 
and  used  by  the  defendants  was  virtually  and  substantially  the  same  as  that 
described  in  the  plaintiff's  specification ;  and  they  have  found  that  it  was ; 
this  being  a  mere  matter  of  fact,  upon  which  they  had  ample  means  of 
forming  a  judgment.  Upon  the  two  next  pleas  the  question  was,  whether 
the  article  described  in  ihe  plaintiff's  specification  was  a  new  invention,  or 
whether  it  was  known  and  in  public  use  before  the  plaintiff  obtained  bis 
patent :  the  jury  found  that  it  was  new  and  was  not  known  in  England  be- 
K>re  that  patent ;  and  as  Hancock's  patent  was  fiiUy  explained  to  the  jury, 
I  see  no  reason  for  setting  aside  their  verdict  upon  this  ground.  There  is 
only  one  other  material  issue,  namely,  whether  sheet-cards  and  top*cards 
were  useful  or  not,  according  to  the  mode  of  adaptation  described  in  tbe 
plaintifPs  specification.  Upon  this,  also,  the  jury  found  for  the  plaintiff, 
there  *being  evidence  of  the  actual  user  of  sheet-cards  and  top-  r* joq 
cards,  which,  although  the  user  was  since  the  action  was  brought,  ^ 
was  still  pertinent  to  the  question.  To  this  positive  evidence  on  the  part 
of  the  plaintiff,  that  the  invention  would  answer  for  sheet-canis  and  top- 
cards,  nothing  was  opposed  on  the  part  of  the  defendants  but  the  judgment 
and  belief  of  their  witnesses ;  and  that  is  not  enou^  to  induce  me  to  set 
the  verdict  aside. 

Then  as  to  the  misdirection.    The  grounds  that  have  been  pointed  out  in 
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die  argument,  I  fake  it,  are  these ;  first,  that  I  declined  patting  to  the  jurjr 
two  s^cific  questions,  upon  which,  at  the  dose  of  the  Humming  up,  the 
counsel  for  the  defendants  wiriied  me  to  ask  the  opinion  of  the  jury ;  and, 
secondiy,  that  I  ought  to  hare  told  them  that  the  Ihing  described  in  the 
platntin 's  patent  and  specifications  was  not  the  subject-matter  of  a  patent, 
within  die  statute. 

As  to  the  first  eioand,  it  appears,  I  think,  to  have  been  almost  admitted 
m  argument  that  I  was  not  bound  to  put  to  the  jury  every  specific  question 
that  mig^t  suggest  itself  to  the  minds  of  counsel.  If,  io  the  course  of  sum- 
ming  up,  there  were  any  points  which  I  had  overlooked,  or  to  which  I  had 
omitted  to  call  the  attention  of  the  jury,  it  would  have  been  proper  to  remind 
me  of  them,  and  to  request  that  they  might  be  put  more  specifically  to  the 
jury ;  but  it  would  be  very  inconvenient,  after  a  c^se  has  been  fully  pre- 
sented to  the  jury,  to  call  upon  them  to  answer  insulated  questions.  Such 
a  course  may  be  useful,  perhaps  necessary,  in  some  cases ;  as  where  the 
dectsioD  of  the  jury  may  proceed  upon  two  grounds  quite  distinct  from  each 
other,  and  it  may  be  material  to  know  upon  which  they  find  their  verdict. 
In  such  a  case,  with  the  consent  of  the  parties  and  of  the  jury,  but  not  other- 
wise, it  may  be  useful  to  ask  the  jury  whether  they  are  satisfied  that  such,  a 
'4341  P^'"^  ^'^^^  proved  in  the  affirmative,  or  to  answer  some  question  *ac- 

^  cordins  to  the  circumstances  of  the  case,  upon  which  the  verdict  may 
turn ;  but  this  is  a  discretion,  which,  it  appears  to  me,  should  be  very  sparingly 
exercised ;  because  otherwise,  if  the  one  party  were  permitted  to  have  his 
qucstioiis  put,  the  other  party  would  have  an  equal  right  to  present  some  upon 
his  part ;  and  the  omsequence  would  be,  the  finding  not  of  a  special  verdict, 
briii^ng  all  the  fiicts  before  the  court,  but  of  certain  insulated  facts  which 
might  tend  to  produce  intricacy  and  coirfusion  rather  than  to  assist  in  ascer- 
taining die  matters  in  issue  between  the  parties.  I  do  not  think,  therefore, 
that,  under  the  circumstances  of  the  case,  I  acted  improperly,  or,  indeed, 
unwisely,  in  declining  to  put  the  proposed  questions  to  the  jury. 

Then,  as  to  the  second  ground  of  misdirection.  If  there  had  been  an 
isBue  on  the  record  involving  the  validity  of  the  patent,  I  admit  I  should 
have  been  bound  to  state  my  o|>inion  upon  it  to  the  jury  one  way  or  the 
other;  but,  looking  at  the  issues  as  they  stand,  I  do  not  find  one  that  raises 
die  quesdon  whether,  in  the  sense  in  which  it  has  been  argued  to-day,  this 
was  *^  a  manuiacture"  within  the  meaning  of  the  statute  of  James ;  that  is, 
in  effect,  whether  the  invention  was  one  for  which,  in  law,  a  patent  coubl 
be  granted,  as,  for  instance,  whether  it  was  merely  an  abstract  principle,  not 
embodied,  or  not  involving  any  new  combination  or  process  to  carry  it  into 
effect.  The  issue  that  approaches  the  nearest  to  this  point  is  the  third, 
asmely,  whedier  the  invention  was,  ai  the  time  of  granting  the  letters-patent, 
new  as  to  the  public  use  and  exercise  thereof  in  England  ;  but  that  leads  to 
t  very  difierent  inquiry  from  whether  the  invention  was,  within  the  meaning 
of  the  statute,  a  manufacture  for  which  a  patent  might  be  obtained.  The 
inoe  /akes  it  for  granted  that  it  is  a  manufiicture,  and  only  raises  the  ques- 
^4351  ^^"*  'whether  it  was  in  public  use  and  exercise,  at  the  time  of  the 

^  *patent.  There  is  another  reason  thai  would  equally  have  stopped 
me  from  giving  any  opinion  as  to  wh^er  this  was  a  manufacture,  namely, 
that  in  the  notice  of  objections  delivered  under  the  statute  of  William  IV., 
diere  is  not  one  that  points  to  the  invalidity  of  the  pat«it  in  this  respect, 
dM  objection  as  to  the  novelty  of  the  invention  pointing  only  to  the  same 
'^^'^ink  that  is  raised  by  the  third  plea.    Upon  both  of  diese  grounds, 


132  3  Manning  &  Granoeb.  [4S5 

therefore,  I  think  I  should  not  have  been  warranted  in  raising  or  patting  that 
objection  to  the  jury. 

With  respect  to  the  last  question, — ^whether  this  objection  to  the  patent, 
that  is,  that  the  inveAtion  is  not  the  subject-matter  of  a  patent,  appears  upon 

'  the  recoid,  so  that  error  may  be  assigned  or  the  judgment  may  be  arrested— 
that  question  can  only  be  raised  upon  the  fourth  plea,  in  which  the  specifi* 
•cation  is  set  out  as  matter  of  inducement  to  an  allegation  that  sheet-cards  and 

'  top-cafds  were  ordinal}'  cards  within  the  meanine  of  the  letters-patent  and 
specification,  and  in  general  and  known  use,  and  that  the  plaintiff's  inveo- 
tion  was  unfitted  and  useless  for  the  purpose  of  the  construction  of  sheet- 

'  cards  and  top-cards,  or  either  of  them,  as  claimed  and  described  in  the 
plaintiiT's  patent  and  specification.  Now  the  jury  having  found  that  issue 
m  favour  of  the  plaintiff,  the  defendants  cannot  afterwards  turn  round  and 
treat  that  which  was  only  matter  of  inducement  and  not  in  issue,  as  a  sub* 
stantive  allegation  of  the  invalidity  of  the  patent.     For  these  reasons,  tber^ 

'  fore,  I  think  the  rule  must  be  discharged. 

CoLTMAK,  J.  I  also  think  there  is  no  sufficient  ground  for  a  new  trial. 
As  to  the  first  issue — whether  or  not  the  defendants  were  guilty  of  an  infringe- 
ment of  the  plaintiff's  patent — the  main  pressure  of  the  argument,  as  I  under- 
stand  it,  has  been  this,  that  they  were  misled,  and  were  induced  to  consider 
that  the  question  for  *their  determination  was,  whether  the  manufiic-  r^^ 
tured  article  of  the  defendants  was  an.  imitation  of  the  manufactured  ^ 
article  of  the  plaintiff,  rather  than  whether  it  was  an  infringement  of  bis 
oatent ;  and  that  was  founded  chiefly  upon  this,  that  it  was  treated,  as  it  is 
alleged,  as  if  the  use  of  the  non-elastic  linen  at  the  back  of  the  card  was  an 
essential  part  of  the  patent.  It  is  said  that  it  was  not  so ;  for  that  the  patent 
was  merely  for  the  application  of  the  india-rubber  as  the  fillet  or  sheet ;  the 
cotton  or  linen  at  the  back  forming  no  part  whatever  of  the  patent,  but  only 
a  part  of  the  manufactured  article  which  is  produced.  But  I  confess  I  do 
not  accede  to  that  ^4ew  of  the  matter ;  for  the  terms  of  the  speeifiation  are^ 
*^  I  confine  my  claim  of  invention  to  the  application  and  adaptation  of  india- 
rubber,  as  the  fiUet  or  sheet  or  medium  in  which  the  dents  or  teeth  are  to  be 
set  tocher  in  the  manufacture  of  cards,  and  thereby  obtaining  a  superior 
elasticity  and  durability  to  cards,  as  above  described,'' — and  this  appears  to 
me  to  involve,  not  merely  a  claim  to  the  use  of  india-rubber,  but  to  the 
application  or  adaptation  of  that  substance  to  the  reception  of  the  dents  or 
teeth  by  putting  at  the  back  of  it  a  linen  cloth,  which  was  proved  to  be  an 
essential  part  of  the  manufecture ;  for,  although  the  cloth  may  be  afterwards 
removed,  the  insertion  of  the  dents  or  teeth  in  the  india-rubber  appears  to 
be  materially  fiicilitafed  by  the  addition  of  the  non-elastic  fabric  to  which  it 
is  attached.  It  appears  to  me,  therefore,  that  there  is  nothing  in  this  areu- 
ment  that  could  lead  me  to  say  the  jury  were  misled,  or  were  induced  to 
take  an  erroneous  view  of  the  matter,  when  they  found  that  the  defendants 
were  guilty  of  an  infringement.  As  to  the  second  plea,  that  the  plainfiff 
was  not  the  true  and  first  inventor,  it  appears  to  me  that  it  was  satisfactorily 
shown  that  the  plaintiff  was  the  inventor.  As  to  the  third  plea,  wbicn 
raises  the  question  of  novelty,  it  is  said  the  ^invention  was  not  new,  r^^jj 
in  respect  of  its  similarity  to  the  article  made  under  Hancock's  pa-  *- 
tent.  I  think  the  answer  that  has  been  given  by  my  lord  to  that  argument 
is  quite  satisfactory,  and  that  any  other  verdict  than  that  which  the  jury  found 
upon  that  point  would  have  been  wrong.  With  regard  to  the  objection  that 
the  plaintiff's  invention  was  unfitted  and  useless  for  the  construction  of 
sheet-cards  and  top-cards :  it  also  appeara  to  me  that  the  juiy  had  gooQ 
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grouDcIs  for  the  conclusion  they  arriTecl  at  on  that  point.  It  is  alleged  ir 
the  fifth  plea,  that  the  description  of  the  invention  in  the  specification  is 
insufficient.  Upon  that  very  little  stress  has  been  laid  in  the  argument ;  and 
I  think,  upon  the  whole,  there  is  no  ground  for  saying  that  a  person  compe- 
tently skilled  would  find  any  difficulty  in  understanding  from  the  specifica- 
tion what  it  is  that  the  patentee  claims  as  his  discovery. 

With  respect  to  the  misdirection,  the  first  objection  to  his  lordship's 
direction  is,  that  he  declined  to  put  certain  questions  to  the  jury.  Those 
questions,  thou^  the  natural  foundation  of  arguments  in  the  course  of  the 
cause,  were  not  the  issues  to  which  the  attention  of  the  jury  could  properly 
be  directed.  They  rather  seem  to  have  been  suggested  for  the  purpose  of 
betraying  the  jury  into  a  sort  of  inconsistency  in  the  verdict  which  they 
should  find,  than  as  being  really  calculated  to  advance  the  fair  trial  of  thf 
cause.  By  a  very  dexterous  mode  of  putting  a  question,  there  may  be  ar 
apparent  inconsistency  between  the  answer  given  to  it  and  the  ultimate  find  • 
ing  of  the  jury,  when,  substantially,  they  may  have  understood, — with  aL 
that  reasonable  degree  of  certaintv  and  accuracy  with  which  juries  can  ever 
be  supposed  to  understand  questions  of  this  nature, — ^the  whole  bearing  of 
the  case  before  them. 

Upon  the  question,  whether  the  sufficiency  of  the  specification  is  upon  the 

*438]  '^^"'y  1  ^^^  1  ^^  ^^^  ^^'  ^^  ^"  'confident.  In  substance,  the  de- 
^  fendants  have  pleaded  a  plea  which,  if  ^ood,  is  an  answer  to  the 
action:  and  they  have  added  to  it  some  immatenal  allegations.  Assuming 
that  the  specification  is  bad,  I  am  rather  disposed  to  think  that  the  objection 
does  appear  upon  the  record,  and  that  this  plea  would  raise  that  question. 
.\lthough  the  parties  have  gone  to  trial  upon  an  immaterial  issue,  I  do  not 
feel  confident  that,  if  the  plea  were  good,  the  right  course  would  be,  to  give 
judgment  against  the  defendants  upon  that  issue.  But  it  appears  to  me 
that  the  plea  is  not  good,  because  I  think  the  patent  is  a  valid  patent. 
Upon  the  best  consideration  I  can  give  the  subject,  it  appears  to  me  that  ^ 
this  is  a  very  useful  application  and  adaptation  of  a  substance,  the  properties 
and  qualities  of  which,  for  that  particular  purpose  had  never  been  knoixn 
before ;  and,  therefore,  that  it  was  properly  the  subject  of  a  patent ;  and,  if 
it  were  properly  the  subject  of  a  patent,  thep  it  seems  immaterial  to  consider 
whether  the  question  does  or  does  not  arise  upon  this  record. 

Erskine,  J.  I  also  am  of  opinion  that  this  rule  must  be  discharged. 
The  defendants  insist  that  the  invention  claimed  by  the  plaintiff  in  his  spe- 
cification is  not  legally  the  subject-matter  of  a  patent.  Whether  a  verdict 
should  be  entered  for  the  defendants,  or  a  new  trial  had,  depends  upon  the 
same  question,  namely,  whether  there  Is  any  issue  upon  the  record  properly 
adapted  to  raise  the  point ;  for  if  there  be  no  such  issue  upon  the  record,  the 
iomission  to  state  to  the  jury  that  the  invention  described  in  the  specification 
either  was  or  was  not  legally  the  subject  of  a  patent,  cannot  amount  to  mis- 
direction ;  and,  of  course,  no  verdict  could,  under  such  circumstances,  be 
entered  for  the  defendants.  It  appears  to  me  that  there  is  no  issue  upon  the 
record,  to  raise  the  question  whether  the  plaintiff's  alleged  invention  was  or 
*4391  ^^  "^^  ^^®  proper  subject  of  a  patent.  The  *plea  that  was  relied 
^  upon  for  the  purpose — ^the  third— does  not  assert,  as  it  might  have 
done,  that  the  alleged  invention  was  not  a  new  manufacture  within  the 
statute,  upon  which  the  question  of  law  might  have  been  raised  by  demurrer ; 
it  merely  avers  that  the  alleged  invention  was  not  at  the  time  of  making 
and  granting  the  letters^patent,  a  new  invention  as  to  the  public  use  and 
exercise  thereof  in  England— substantially  admitting  that  it  was  such  a 
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manufacture  as  might  properly  be  the  subject  of  a  patent,  but  inastiiig  tluit 
it  was  not  a  new  invention. 

The  question  whether  judgment  should  be  arrested  (a)  depends,  first,  upon 
the  proper  construction  and  efiect  of  the  fourth  plea ;  next,  upon  the  legil 
effect  of  the  specification  there  set  out,  supposing  the  plea  to  be  sufficient  to 
raise  the  question  of  law.  I  agree  with  my  lord  in  thinkine  that  this  plea  b 
not  sufficient  to  raise  the  point  of  law ;  and,  therefore,  as  to  me  legal  efiect  of 
the  specification,  (a  question  certainly  of  considerable  difficulty,)  I  shall  for- 
bear to  ofller  any  opinion.  The  plea  sets  out  the  specification,  and  aren 
that  the  invention  was  useless  for  the  constrtiction  of  sheet-cards  and  top- 
cards.  To  this  plea,  it  was  open  to  the  plaintifl*  to  reply,  by  denying  that 
the  specification  therein  set  out  was  the  specification  enrolled  by  him,  or 
by  traversing  the  allegation  as  to  the  uselessness  of  the  invention.  He  has 
chosen  the  Tatter  course ;  and,  for  the  purpose  of  trying  the  utility  of  the 
invention,  he  admifs  that  the  q>ecification  set  out  in  the  plea  is  the  specifi- 
cation enrolled  by  him,  but  he  does  not  admit  it  for  any  other  purpose  ;(i) 
and,  therefore,  we  are  not  at  liberty  to  look  at  the  specification,  as  set  oot 
m  that  plea,  for  the  purpose  of  determining  whether  or  not  the  pateot  is 
good  in  law. 

But  the  defendants  claim  to  be  entitled  to  a  new  trial,  either  on  the  grouBd 
that  the  verdict  was  not  ^warranted  by  evidence,  or  on  the  ground  r«^Q 
that  the  jury  were  improperly  directed,  so  that  they  had  not  an  op-  ^ 
portunity  of  considering  the  evidence  in  its  pro|>er  light. 

[His  lordship  then  went  minutely  over  the  evi<lence  with  reference  to  the 
dinerent  issues,  and  stated  his  opinion  that  the  verdict  was  correct  and 
ought  to  stand.] 

But  then  it  is  said  that  the  conclusion  of  the  jury  was  the  result  of  a  mis* 
direction,  llie  objection  to  his  lordship's  direction  is,  that  he  refused,  after 
having  fully  summed  up  the  case  upon  the  various  issues  of  fact  raised  upon 
the  record,  to  put  to  the  jury  certain  questions  that  were  suggested  by  the 
defendants'  counsel.  It  appears  to  me  that  those  questions  were  substantially 
submitted  to  the  iuiy  as  far  as  was  justified  by  the  record  ;  and  that  it  was 
no  part  of  the  judge's  duty  to  put  them  in  the  form  that  was  su^ested.  If 
the  request  of  the  defendants'  counsel  had  been  complied  with,  the  plaintiiT's 
counsel  would  have  been  equally  entitled  to  call  upon  his  lordship  to  pre- 
sent the  case  according  to  their  particular  view ;  and  then  there  must  have 
been  a  second  summing  up,  as  to  these  supplementary  questions,  a  course 
tha^.  would  not  much  have  tended  to  the  enlightenment  of  the  jury.  Upon 
none  of  the  grounds  suggested,  therefore,  do  I  think  the  defendants  entitled 
to  have  their  rule  made  absolute. 

Maule,  J.  I  also  am  of  opinion  that  this  rule  must  be  discharged.  That 
part  of  the  rule  which  prays  for  a  new  trial  on  the  ground  that  the  verdict  is 
not  warranted  by  the  evidence,  depends  in  some  degree  upon  the  sense  in 
which  the  issues  are  to  be  understood. 

As  to  the  first  issue,  it  is  necessary  to  consider  what  was  the  subject  of 
the  defendants'  patent;  for  if  that  be  in  substance  the  same  as  the  article  for 
which  the  plaintiflT's  patent  was  obtained,  the  defendants  have  been  guilty 
of  an  infringement  of  that  patent,  and  the  verdict  *for  the  plaintiiT,  r«^2 
ppon  that  issue,  cannot  be  impeached.  By  their  specification  the  ^ 
defendants'  claim  to  be  the  inventors  of  a  new  material  for  forming  the  backs 
of  cards ;  and  they  describe  the  mode  of  preparing  it  to  be,  by  repeatedly 
passing  a  woven  fabric  of  a  peculiar  construction  through,  and  saturating  it 
(a)  Vide  antd»  411  (a).  (6)  Vide  Swett  v.  Lu,  post,  45S. 
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with,  a  ioluHon  of  india-rubber,  and  then  diying  it  in  order  to  evaporate  the 
soIvenUi,  and  leave  the  fabric  impregnated  and  coated  with  india*rubber| 
and  afterwanis  submitting  it  to  pressure ;  and  the  object  they  describe  as 
being,  to  render  the  fabric  so  dealt  with  ^^  extremely  elastic  in  the  direction 
of  the  thickness  of  the  fabric,  so  as  to  impart,  as  it  were,  elasticity  to  the 
wire-teelh  when  set."  That  is,  in  effect,  producing,  by  a  circuitous  pro- 
cess a  cloth  layer  of  india-rubber  on  each  side  of  it,  so  as  to  give  a  degree 
of  elasticity  to  the  basis  of  the  dents  or  teeth  of  the  card,  llie  plaintifl,  by 
his  specification,  claims  the  exclusive  right  of  making  cards  with  india-rub- 
ber as  the  fillet,  or  sheet,  or  medium,  in  which  the  dents  or  teeth  are  to  be 
set — the  object  bein^,  like  that  of  the  defendants,  the  attainment  of  a  supe- 
rior degree  of  elasticity  and  durability:  and,  in  describing  his  mode  of 
attaining  that  object,  he  states  that  he  inserts  the  wire-dents  or  teeth  in  a 
foundation  or  fiUet  of  india-rubber — a  slice  of  india-rubber  in  its  natural 
state ;  and  that,  vrith  a  view  to  preserve  the  regularity  of  distance  and  uni- 
formity of  the  dents  or  teeth,  and  to  render  their  action  less  uncertain,  he 
cements  to  the  back  of  the  india-rubber  a  piece  of  brown  holland  or  othei 
like  doth.  The  use  of  the  linen  back  is,  to  enable  the  operation  of  prick- 
ing or  puncturing  the  india-rubber  to  be  performed  with  greater  convenience 
and  regularity.  In  some  instances,  where  it  is  wished  to  cement  the  india- 
rubber  back  to  the  cylinder  or  board,  instead  of  fastening  it  with  nails,  it  is 
said  that  it  is  desirable  to  remove  the  cloth ;  but  that  does  not  render  the  use 
*4421  ^^  ^^^  cloth  the  less  an  essential  part  *of  the  original  process  of  put- 
*  ting  in  the  teeth.  If  that  be  so,  I  think  it  is  clear  that  the  defend- 
ants claim  to  do  a  thing  falling  within  the  generality  of  the  plaintiff's  claim , 
and  taking  that  to  be  so,  the  evidence  I  think  was  sufficient  to  justify  the 
jury  in  finding,  and  indeed  to  require  them  to  find,  for  the  plaintiff  upon 
that  issue. 

The  third  plea  denies  the  novelty  of  the  invention ;  and  the  material 
made  under  Hancock's  patent  is  relied  on  to  sustain  that  plea.  That  Han- 
cock's patent  was  addressed  to  the  same  object  as  that  of  the  plaintiffs,  ap- 
pears to  me  to  be  a  position  that  is  altogether  untenable.  The  material 
made  by  Hancock  possessed  no  elasticity, — that  is,  in  the  popular  sense  of 
the  term, — and  though  india-rubber  was  one  of  the  component  parts  of  the 
preparation  used  by  biin,  the  composition  might  as  well  be  called  a  prepa- 
ration of  size,  or  of  pumice-stone,  or  of  any  other  of  the  ingredients,  as  of 
india-rubber ;  for  it  bad  entirely  lost  its  distinctive  character  of  india-rubber : 
the  invention  was  merely  a  sort  of  artificial  leather. 

With  regard  to  the  fifth  issue,  as  to  the  want  of  particularity  in  describ- 
itig  the  nature  of  the  invention  and  the  mode  of  performing  it,  it  has  been 
very  ably  argued  that,  if  the  relative  is  to  be  construed  with  reference  to 
the  last  antecedent,  so  as  to  make  nonsense  of  the  specification,  it  was  not 
an  intelligible  description ;  but  if  a  man  is  allowed  to  employ  his  under- 
standing, which  need  not,  as  it  seems  to  me,  be  a  very  extraordinary  under- 
standing, the  description  is  quite  intelligible,  and  sufficient,  i  think, 
therefore,  there  is  no  ground  for  disturbing  the  verdict,  as  being  against 
eriflence. 

With  respect  to  the  arrest  of  jtids^ent,  it  seems  to  me,  for  the  reasons 
already  given,  that  the  question,  whether  the  invention  was  one  that  could 
properly  be  the  subject  of  a  patent,  does  not  arise  on  the  third  plea,  which, 
*4431  ^^^g^^  ^'^h  ^h^  objection  delivered  by  the  **defendants,  that  has 
-'  been  relied  on,  is  obviously  pointed  to  the  alleged  want  of  nov^ty 
in  the  invention.    And  as  to  the  fourth  plea ;  that  plea^  after  setting  out 
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tue  specification  in  hoc  verba^  merely  states  that  t|  *  invention  "was  useless 
for  the  purpose  of  sheet-cards  and  top*caitls.  The  ].laintiff  takes  issue  upon 
that  allegation ;  and  that  issue  has  been  found  for  him.  In  this  state  of 
pleading,  it  seems  to  me  that  the  defendants  are  precluded  from  raiding  the 
question,  whether  or  not  the  alleged  invention  was  the  proper  subject  of  a 
patent.  Whether,  supposing  we  could  look  at  the  specification  as  set  out 
in  that  plea,  it  would  be  sufficient  to  raise  the  point  without  an  averment, 
that  the  alleged  invention  was  not  a  new  manufacture  within  the  statute  of 
James,  is  a  question  which  we  are  not  called  upon  to  decide.  If  the  de- 
fendants meant  to  raise  that  question,  the  plea  might  have  contained  such 
an  averment.  But,  assuming  that  the  specification  set  out  in  the  plea  is  not 
sufficient  to  show  the  invention  to  be  a  manufacture  within  the  statute,  it 
may  be  that  the  patent  is  good,  or  it  may  be  that  it  is  bad :  for  it  does  not 
follow  that  no  other  specification  was  ciuly  enrolled.  The  plea  does  not 
show  whether  it  is  the  insufficiency  of  the  specification  that  is  relied  on,  or 
the  fact  of  the  invention  itself  not  being  a  new  manufacture  within  the 
meaning  of  the  statute ;  and  after  an  issue,  joined  upon  the  only  material 
allegation  in  that  plea,  has  been  found  against  the  defendants,  I  do  not  think 
it  is  competent  to  them  to  pray  in  aid  the  introductory  matter.  The  replica- 
tion only  means  this : — *'  I,  the  plaintiff*,  deny  one  fact  you  have  alleged,  as 
to  the  other  facts  I  raise  no  question."(a)  The  fact  denied  being  found  io 
favour  of  the  plaintiff",  I  think  puts  the  previous  allegation  of  the  plea 
quite  out  of  the  question.  Supposing  the  fact  had  been  found  *the  ^aaa 
other  way,  and  the  facts  so  foimd  were  immaterial,  could  the  party  *- 
pleading  a  plea  informally,  and  concluding  with  an  allegation  of  an  imma- 
terial fact,  after  that  fact  had  been  found  for  him,  have  recourse  to  the  pre- 
vious matters  in  the  plea  ?  I  apprehend  not.  In  my  opinion,  therefore, 
the  question  as  to  the  validity  of  the  patent  is  not  raised  upon  this  record ; 
and,  consequently,  there  is  no  ground  for  arresting  the  judgment. 

The  only  remaining  question  arises  upon  the  manner  in  which  the  case 
was  left  by  the  learned  judge.  It  is  said  that  the  question  suggested  by  the 
defendants'  counsel  ought  to  have  been  presented  to  the  juiy.  It  may  some- 
times be  convenient  to  put  to  the  jury  a  question  that  is  not  strictly  upon  the 
record ;  still,  it  is  an  informal  and  irregular  proceeding,  and  one  that  can 
only  be  adopted  with  the  consent  of  the  parties ;  and  the  practice  should,  I 
think,  even  then,  be  limited  to  cases  where  the  question  to  be  put  is  suscep- 
tible of  a  short  and  easy  answer  one  way  or  the  other.  But  where  it  is 
likely  to  lead  to  much  discussion,  and  particularly  where  the  record  itself 
presents  a  considerable  number  of  questions  for  the  jury  to  decide  u|)on,  I 
think  the  practice  would  be  calculated  to  advance  the  interests  of  the  party 
in  the  wrong  *rather  than  the  interests  of  justice.  It  is  not  necessary,  nor 
indeed  is  it  reasonable  to  expect,  that  twelve  jurors  should  arrive  at  the 
same  conclusion  by  following  the  same  course  of  reasoning.  There  is  no 
rule  that  a  verfiict  cannot  be  just  unless  each  juryman  arrives  at  the  same 
conclusion,  and  by  the  same  road.(&)  With  regard  to  the  particular  ques- 
tions suggested  in  this  case,  it  appears  to  me  that  the  first  might  have  been 
answered  either  way  without  affecting  the  points  in  issue,  or  determining 
the  rights  of  the  parties ;  and  the  second  had  already,  in  substance,  been 
^presented  to  the  jury.  I  think,  therefore,  that  thi*re  was  no  mis-  r»^ 
dtfection,  and  that  upon  no  one  ground  can  this  rule  be  supported.  ^ 
i  Rule  discharged. 

(^)  Vide  Branrker  ▼.  MofyitntT,  ante.  vol.  i.  710,  717,  (39  E.  C.  L.  R.) 
(6)  Vide  antd,  vol.  ii.,  (40  £.  C.  L.  R.) 
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PARSONS  V.  WILSON, 

A  bill  of  exchaDge  for  19/.  2t.  6^.  drawn  in  Jone,  1840,  by  A.  upon  B.,  pajrable  at  two 
moDths*  dale  to  the  order  of  C,  is  endorsed  by  C.  to  D.  In  a  bill  of  particulan!  de- 
livered by  D.  to  Cn  ID  an  action  between  them,  B.  claims,  *'August,  1840,  cash  pei  dis* 
hoDoured  acceptance  and  charges,  21/.  6«.  6d,*'    Variance  held  immaterial. 

Indebitatus  assumpsit  for  hire  of  goods,  &c. 

Pleas:  first,  non  assumpsit;  secondly,  payment;  thirdly,  set-off,  for 
money  paid,  and  upon  an  account  stated.  The  particulars  of  set-off  de- 
livered under  a  judge's  order,  contained  the  following  item.  ^^  August, 
1840,  Cash,  per  didionoured  acceptance  and  charges,  211.  6$.  6(/."  At 
the  trial  before  the  under-sheriff  of  Surrey,  the  plaintiff  entitled  himself  to 
the  verdict  on  the  first  issue  for  17/.  4s.  In  support  of  the  set-off,  the  de- 
fendant produced  a  bill  of  exchange  drawn  the  23d  of  June,  1840,  by 
£.  Peto  the  younger,  upon  and  accepted  by  £.  Peto  the  elder,  for  19/.  2s, 
6d.,  payable  at  two  months  after  date,  to  the  order  of  the  plaintiff,  and  by 
him  endorsed  to  the  defendant ;  upon  which  bill  some  legal  proceedings 
had  been  taken,  and  some  costs  had  been  incurred.(a) 

On  behalf  of  the  plaintiff  it  was  objected  that  the  evidence  did  not  sup- 
port the  plea  as  explained  by  the  particulars,  and  that  the  date  of  the  bill 
produced  did  not  agree  with  the  description  in  the  particulars,  which  de- 
scription might  apply  to  other  transactions  of  a  similar  character,  of  which 
there  appeared  to  have  been  several  between  the  parties.  A  verdict  having 
been  found  for  the  defendant  on  the  plea  of  set-off, 

*4461      *^^^y  Serjt,  now  moved  for  a  rule  nisi  for  a  new  trial.    [Erskine, 
^  J.    Were  there  any  other  bills  accepted  by  the  plaintiff?]     None 
were  produced  which  exactly  corresponded  with  the  description  in  the 
particulars. 

TiNDAL,  C.  J.  To  entide  the  plaintiff  to  complain  of  the  verdict  which 
has  been  returned,  he  should  satisfy  the  court  that  between  the  particulars 
of  set-off  and  the  evidence,  there  existed  a  variance  calculated  to  mislead ; 
that  he  might  have  been  misled  by  seeing  this  bill  called  ^^  the  plaintiff's 
dishonoured  acceptance,"  when  it  was  in  fact  the  dishonoured  acceptance 
of  another  parly,  the  plaintiff  standing  in  the  relation  of  endorse  only.  It 
appears  to  us  that  the  plaintiff  could  not  have  been  misled  by  the  misde- 
scription of  the  instrument  in  the  particulars  of  set-off. 

Rule  refused. 

(o)  No  question  was  raised  as  to  whether  the  endorsee  of  a  bill  of  exchange  can 
maintaJD  an  action  against  the  endorser  as  for  money  paid  to  his  use,  or  upon  an 
AccooDt  suued. 


GREEN  and  Another  v.  GOSDEN. 

A  plea  that  a  promissory  note  was  obtained  by  fraud,  covin,  and  misrepresentation, 
pleaded  by  a  surety  in  such  note,  was  held  not  to  be  supported  by  proof  that  the  note 
va<  given  for  money  lent  by  the  plaintiffs  at  20  per  cent,  interest,  in  the  name  of  a 
joint  stock  company,  fraudulently  represented  by  the  plaintifis  to  have  been  established 
for  ihe  purpose  of  lending  money  at  5  per  cent.,  and  to  consist  of  shareholders,  con* 
tribatnre,  and  borrowers,  and  to  be  governed  by  officers  elected  by  such  shareholders, 
cootribotors,  and  borrowers,  no  such  company  having  ever  existed,  and  the  two 
plaiotifls  being  the  only  lenders. 

Debt  upon  a  promissor}'  note  for  20/.,  made  by  the  defendant,  payable  to 
the  platntifls  or  order  on  demand,  with  a  count  upon  an  account  stated. 
Pleas:  to  the  first  count,  first,  non/ecU;  secondly,  that  the  note  was 
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obtained  from  the  defendant,  by  the  plaintiffs  and  otiicrs  in  colluaon  wHi 
them,  by  fraud,  covin,  and  misrepresentation ;  to  the  second  count,  thinlljr« 
ma^quam  inddniatus. 

The  replication  joined  issue  on  the  first  and  third  *pleas,  and  tia-  r«^^ 
versed  that  the  note  was  obtained  from  the  defendant  by  the  plaintifis  *■ 
and  others  in  collusion  with  them,  by  fraud,  &c.,  modo  et  /brmd;  upon 
which  issue  was  joined. 

At  the  trial  before  \Tindal,  C.  J.,  at  the  sittings  at  Guildhall  after  last 
Michaelmas  term,  the  plaintifis  sought  to  recover  a  balance  of  11/.  45.  upon 
the  note  in  question,  which  was  tlie  joint  and  several  note  of  the  defendant 
and  one  Dixon  and  one  Cole,  riven  as  a  security  for  the  repayment  bj 
Dixon,  who  was  a  tenant  of  the  defendant,  of  20/.  advanced  to  him  by  the 
plaintiffs,  calling  themselves  ^^  The  Saint  Pancras  Ecjuitable  Joint  Stock 
Loan  Company  p  and  pretending  to  be  a  society  established  for  the  grant* 
ing  of  loans  under  certain  rules  contained  in  a  printed  book,  a  copy  of 
which  was  delivered  to  each  person  borrowing  money  from  the  prr*tended 
society. 

The  first  of  these  rules  was  as  follows : — 

^^  Rule  1. — The  management  of  the  society  is  vested  in  a  board,  consist- 
ing of  a  treasurer  and  seven  trustees,  to  be  chosen  quarterly  among  the 
shareholders,  with  power  to  add  to  their  number,  three  to  form  a  quorum, 
who  shall  meet  on  the  second  Friday  in  every  month,  to  whom  all  matters 
and  things  relative  to  the  company  shall  be  submitted  by  the  secretary,  who 
shall  have  power  to  call  the  trustees  together  at  two  days'  notice,  upon  aoy 
emergency." 

Then  followed  a  variety  of  regulations  respecting  the  rights,  duties,  and 
proceedings  of  shareholders,  depositors,  and  contributors. 

"  Rule  7. — This  society  grants  to  respectable  tradesmen  and  others  io 
want  of  pecuniary  assistance,  loans  of  10/.,  20/.,  or  30/.,  at  5  per  cent, 
interest,  repayable  by  weekly  instalments  of  4*.,  8i.,  or  12*.  each,  accord- 
ing to  the  sum  advanced  ;  to  be  under  the  management  *of  trustees  r%AAQ 
<chosen  from  amongst  the  shareholders,  a  treasurer,  secretair,  and  *- 
two  stewards  (the  stewards  to  be  chosen  from  the  borrowers.'*) 

Then  followed  rules  for  the  regulation  of  loans,  amongst  which  was  a 
direction  that  each  borrower  should  take  a  copy  of  the  rules,  &c.,  for  which 
he  was  to  pay  6^. 

Notwithstanding  the  announcement  in  the  first  rule,  the  society  consisted 
solely  of  the  plaintiffs.  Green  and  Tytherleigh,  without  contributors,  de- 
positors, or  shareholders.  It  appeared  that  the  money  advanced  to  Dixon 
was  not  20/.  but  16/.  4^.,  upon  which  interest  was  charged  at  about  20  per 
cent. ;  but  there  was  no  proof  that  the  defendant  or  his  co-surety  were 
apprized  of  the  deviations  from  the  rules.  It  was  contended  on  the  part 
of  the  defendant,  that  as  a  surety  he  might  set  up  these  frauds  as  an  answer 
to  the  action,  under  the  second  plea.  The  learned  judge,  however,  was  of 
opinion  that  the  question  raised  by  the  second  plea  was  not,  whether  the 
setting  up  of  the  pretended  society  was  a  fraud,  but  whether  the  defendant 
had  been  induced  by  the  fraud  of  the  plaintifis  to  become  a  party  to  the 
note  as  surety  for  Dixon ;  and  he  left  it  to  the  jury  to  say  whether  the  de- 
fendant became  surety  for  Dixon  under  an  expectation  that  the  whole  20(. 
would  be  advanced  by  the  plaintiffs  to  Dixon,  and  that  the  interest  charged 
9n  the  loan  would  not  exceed  the  rate  of  5  per  cent,  per  annum.  The  jury 
(bund  a  verdict  for  the  plaintiffs  upon  the  first  issue,  to  the  extent  of  5/.) 
parcel  of  the  debt  demanded,  and  as  to  the  remainder  ot  that  issue  for  the 
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defendact;  upon  the  second  issue  for  the  plaintifis;  and  upon  the  third 
bsue  for  the  uefendant. 

Ban^atj  Serjt.|  having  in  the  following  term  obtained  a  rule  nisi  for  a 
new  trud, 

*4491  *Talf<mrdf  Seijt.^  now  showed  cause.  The  case  was  led  to  the 
•■  jury  in  a  manner  most  favourable  to  the  defendant.  The  defence 
attempted  to  be  set  up  at  the  trial  was  not  open  to  the  defendant  upon  the 
pleadings,  io  which  the  only  answers  set  up  against  the  note  are,  first,  nan 
fecUj  secoodly,  fraud,  covin,  and  mbrepresentation  in  obtaining  the  note ; 
CofMop  V.  Odmes,  2  C.  M.  &  R.  719,  Tyrwh.  &  G.  85.  There  was  no 
proof  in  this  case  that  the  defendant  was  deceived  by  the  incorrect  repre- 
sentations held  out  by  the  plaintifis.  It  was  immaterial  to  persons  dealing 
\rith  the  society  and  receiving  their  money,  whether  the  society  consisted  of 
two  persons  or  of  a  greater  number.  If  this  had  been  a  case  to  which  the 
usury  laws  applied,  and  usury  had  been  pleaded ;  the  case  might  have  as- 
sumed a  diflerent  aspect ;  but  usury  cannot  be  given  in  evidence  under  a 
tlea  of  fraud  and  covin.  [Maule,  J.  Take  the  case  of  an  agent  holding 
imself  out  as  the  real  contractor.] 

BompaSj  Serjt.,  in  support  of  the  rule.     In  Cannop  v.  Holmes  the  fraud 
was  not  precisely  alleged,  and  the  plea  was  treated  by  the  court  as  wholly 
(iointellinble.     In  Stone  v.  CompUm^  5  New  Cases,  142,  &  Scott,  846,  it 
was  held  that  if  any  material  part  of  the  transaction  between  the  creditor  and 
the  debtor  is  misrepresented  to  a  surety,  with  the  knowledge  of  the  creditor, 
the  misrepresentation  being  such,  that  the  engagement  of  the  surety  would  not 
have  been  entered  into,  if  such  misrepresentation  had  not  been  made,  the 
security  is  void  on  the  ground  of  fraud.     Here,  the  principal  had  not  the 
benefit  which  the  defendant  had  reason  to  expect.     The  pretended  society 
was  got  up  for  the  purpose  of  inducing  persons  to  become  sureties  for  loans, 
Com  which  the  contrivers  of  the  scheme  were  to  derive  enormous  profits 
*4501  ^'^^^^  incurring  any  *risk.     It  is  to  be  presumed,  that  if  the  defend- 
^  ant  had  been  aware  of  the  fraudulent  nature  of  the  representations 
held  out  by  the  plaintifis,  he  would  not  have  consented  to  become  a  party 
to  the  transaction;  at  all  events  he  ought  to  have  had  it  in  his  power  to  de- 
termine whether,  under  the  real  circumstances  of  the  case,  he  was  willing 
to  become  a  par^  to  the  note.     If  the  plaintifis  had  been  entitled  to  recover 
any  thin^,  the  verdict  ought  to  have  been  for  the  full  amount  claimed  ;  but 
the  verdict  is  clearly  a  perverse  verdict. 

TiNDAL,  C.  J.  If  this  appeared  to  be  a  perverse  verdict,  or  if  the  direction 
to  the  jury  was  not  correct  in  point  of  law,  the  court  ought  to  interfere. 

It  does  not  appear  to  me  that  this  was  necessarily  a  perverse  verdict.  The 
question  was,  not  simply  an  arithmetical  question  as  to  the  amount  advanced 
to  Dixon  and  the  rate  of  interest  charged,  but  whether  the  defendant  was 
fulljf  acquainted  with  the  nature  of  the  transaction  in  which  he  became 
surety.  If  the  surety  entered  into  the  enfgagement  with  his  eyes  open,  that 
engagement  cannot  be  said  to  have  been  obtained  from  him  by  the  fraud, 
covin,  or  misrepresentation  ei  the  plaintifis. 

The  second  question  is,  whether  there  was  fraud  in  point  of  law.  It  does 
not  appear  to  me  that  a  deviation  from  the  rules  would  amount  to  fraud 
within  the  meaning  of  the  plea,  unless  such  deviation  afiected  the  particular 
contract.  To  support  an  allegation  of  fraud  and  covin,  it  is  not  sufficient 
tn  set  up  some  legal  objection  to  the  transaction,  as  usury,  &c.  It  must  be 
shown  that  aome  concealment  or  other  deception  has  been  practised  with 
respect  to  the  particular  transactioa. 
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CoLTMAN,  J.    I  am  of  the  same  opinion.    If  there  had  been  six  persons 
in  the  society  instead  of  two,  the  ^borrower  would  have  had  six  rt^Ai 
creditors  instead  of  two ;  but  I  oannot  see  in  what  manner  he  would  ^ 
be  benefited  by  the  change.(a) 

With  respect  to  the  other  point,  though  I  should  have  considered  the 
defendant  entitled  to  a  verdict  in  his  favour,  the  question  was  one  for  the 
jury.  Their  experience  of  the  world  would  enable  them  to  form  an  opinion, 
as  to  the  probability  of  the  defendant's  being  aware  of  the  circumstances 
under  which  the  money  was  advanced  to  Dixon. 

Erskine,  J.  I  am  of  the  same  opinion.  If  the  question  had  been,  whether 
the  verdict  was  justified  by  the  evidence,  I  should  have  thought  that  the 
case  ought  to  be  submitted  to  another  inquiry.  But  as  the  verdict  is  under 
20/.  there  can  be  no  new  trial,  unless  we  can  come  to  the  conclusion  that 
this  was  a  perverse  verdict.  It  is  immaterial,  for  the  purpose  of  the  plea^ 
whether  the  alleged  society  consisted  of  twenty  individuals  or  of  two. 

Maule,  J.  If  the  jury  had  been  asked  to  say,  whether,  in  their  opinion, 
the  mode  in  which  the  society  professed  to  be  constituted  and  governed 
formed  any  part  of  the  inducement  to  the  defendant  to  join  in  the  security, 
they  would,  no  doubt,  have  negatived  such  a  supposition.  l*he  sole  object 
of  the  defendant  was  to  obtain  the  money  for  the  accommodation  of  his 
tenant.  I  think  the  irregular  construction  of  the  society  is  no  answer  to  the 
action  under  the  second  plea.  The  next  question  is,  whether  the  defendant 
was  induced  to  become  *a  party  to  the  note  by  any  fraudulent  repre-  r*AM 
sentation  held  out  by  the  plaintiffs.  In  t^ane  v.  Compion^  there  was  ^ 
an  express  misrepresentation  as  to  the  terms  of  the  arrangement  for  the 
efiectiDg  of  which  the  defendant  became  surety  to  the  bankers.  The  deed 
contained  a  recital  that  the  800/.,  a  sum  in  which  the  principal  debtor  stood 
indebted  to  the  plaintiffs  had  been  paid ;  whereas,  in  fact,  the  sum  was  de- 
ducted from  the  2600/.  for  which  the  defendant  was  to  become  surety;  and 
the  parties  put  themselves  upon  the  court  for  their  decision  as  to  the  effect 
of  a  misrepresentation  with  respect  to  a  most  material  fact.  Here,  upon  a 
difierent  state  of  facts,  the  jury  had  come  to  a  different  conclusion. 

Rule  discharged. 

(a)  A  party  might  be  willing  to  contract  a  liability  on  behalf  of  a  person  borrowing 
from  a  public  body  acting  under  the  control  of  shareholders  and  borrowers,  who  might 
hesitate  to  commit  himself  to  a  private  money-lender  acting  under  a  disguise,  subject  to 
no  responsibility  or  control,  and  ready  to  proceed  against  the  debtor  upon  the  first  defaalL 
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Where  an  agreement  in  writing  respecting  a  work  to  be  prepared  by  one  party  and  to 
be  published  by  the  other,  is  expressed  in  short  and  incomplete  terms,  parol  evidence 
is  admissible  to  explain  that  which  is  ^  $t  unintelligible,  such  explanation  not  being 
inconsistent  with  the  written  terms. 

An  agreement  between  an  author  and  a  bookseller,  by  which  the  latter  is  to  be  paid  an 
annuity  for  life,  without  any  apparent  consideration,  and  without  any  signature,  other 
than  the  initials  of  the  parties,  is  void  under  the  statute  of  frauds. 

By  submitting  to  a  nonsuit  not  spontaneously  but  in  deference  to  an  opinion  expressed 
by  the  judge  that  the  action  is  not  maintainable,  a  plaintiff  is  not  precluded  from 
moving  to  set  the  nonsuit  aside. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the  defendant 
before,  and  at  the  time  of  the  retainer  and  promise  thereinafter  next  men- 
tioned,  was  the  author  and  proprietor  of  the  copyrigbl  of  and  in  a  certain 
book,  intituled   **  A  Dictionary  of  the  practice  in  civil  actions  in  tbt 


45«]  SmsET  V.  Lee.  M.  T.  18tl.  J241 

Courts  of  King's  Bench  and  Common  Pleas,  vrith  practical  directions 
and  forins  arranged  under  each  title ;"  that  also  before  and  at  the  time 
of  the  making  of  the  said  retainer  and  promise,  the  plaintiiT  was  and  from 
%ajml-\  thence  hitherto   *had  been,  and  still  was  a  law-bookseller  and 

•I  publisher  of  law  books,  and  the  trade  and  business  of  a  law- 
bookseller  and  publisher  of  law  books,  had  for  and  during  all  that  time, 
used,  exercised,  and  carried  on,  and  still  did  use,  exercise,  and  carry  on ; 
that  thereupon,  on  the  1st  of  March,  1837,  in  consideration  that  the 
plaintiff,  at  the  special  instance  and  request  of  the  defendant,  had  retained 
and  employed  the  defendant  to  edit,  revise,  and  prepare  for  print  and 
publication  a  new  edition  of  the  said  book  for  the  plaintiflf;  and  to  supply 
the  persons  employed  by  the  plaintiff  to  print  the  said  edition,  with  suffi- 
cient manuscript  copy  for  the  printing  thereof,  and  to  examine  the  print 
thereof  after  the  same  has  been  sent  to  him  in  printed  sheets,  and  see 
that  those  sheets  correspond  with  the  said  copy  supplied  by  him  for  printing 
as  aforesaid,  and  to  correct  the  same  when  they  did  not  do  so,  and  other- 
wise revise  and  prepare  the  said  sheets  that  the  same  might  be  printed 
off,  and  carried  through  the  press  by  the  said  persons  so  employed  by  the 
plaintiff  to  print  the  said  edition,  for  reward  to  the  defendant  in  that 
behalf  payable  by  the  plaintiflf,  the  defendant  promised  the  plaintiff  to  use 
due  care,  skill,  and  diligence  in  and  about  his  said  employment,  and  in 
and  about  the  mattera  and  things  so  to  be  done  by  him  as  aforesaid ; 
that  the  plaintiff  then  employed  one  Walter  M'Dowall  to  print  the  said 
edition,  and  continued  so  to  employ  him  for  a  long  space  of  time,  to 
^t,  until,  at,  and  after  the  defendant's  default  and  breach  of  his  said 
promise  as  thereinafter  mentioned ;  whereof  the  defendant  during  all  the 
time  aforesaid  had  notice ;  and  the  defendant  then  commenced  editing, 
arising,  and  preparing  for  publication  the  said  edition  of  the  said  book 
for  the  plaintiff,  and  doing  and  performing  other  the  matters  and  things 
so  by  the  defendant  to  be  done  as  aforesaid :  and  although  the  said  W.  M. 
*4541  ^^  ^^  ^"  times  ready  and  willing  to  *print  uie  same,  and  the 

^  manuscript  supplied  to  him  by  ue  defendant  for  the  printing 
thereof,  and  to  send  to  the  defendant  printed  sheets  thereof,  and  did  send 
to  the  defendant  in  a  reasonable  time  next  after  the  defendant  supplied 
bim  with  manuscript  copy  of « the  said  new  edition  for  printing,  pnnted 
sheets  thereof,  and  althoueh  the  plaintiff  had  at  all  times  been  ready  and 
villing  to  perform  and  fulfil  all  things  on  his  part  and  behalf,  under  and 
by  virtue  of  the  said  bargain  and  contract  to  be  performed  and  fulfilled, 
and  although  a  reasonable  time  for  the  defendant  to  edit,  revise,  and 
prepare  for  print  and  publication  the  said  new  edition,  and  otherwise  do 
and  perform  the  said  mattera  and  things  so  by  him  to  be  done  and  per* 
formed  as  aforesaid,  had  long  before  the  commencement  of  the  action 
elapsed ;  yet  the  defendant  had  not  before  the  commencement  of  the  action 
^ited,  revised,  or  prepared  for  publication  a  new  edition  of  the  said 
hook  for  the  plaintiff;  and  although  a  reasonable  time  for  the  defendant 
to  supply  the  said  W.  M.  with  manuscript  copy  for  the  printing  of  the 
aid  new  edition  of  the  said  book  for  the  plaintiff  had,  leng^  bef&re  the 
commencement  of  the  suit,  elapsed,  and  although  the  plaintiff  and*  the 
said  W.  M.  were  at  all  times  during  that  time  ready  and*  willing  to  accept 
and  receive  such  manuscript  copy ;  whereof  the  deifendant,  dunng  air  that 
time^  had  notice ;  yet  the  defendant  did  not,  nor  would,  use  due  diligence 
in  and  about  the  supplying  the  said  W.  M.  with  sufficient  manuscript 
copy  for  the  printing  of  the  said  new  edition  for  the  plaintiff,  and  did 
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not  nor  would  within  that  time  supply  the  said  W.  M.  with  sufficient 
manuscript  copy  for  his  printing  the  said  new  edition  for  the  plaintiff; 
and  that  although  the  defendant  did  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  and  on  other  days  and  times  afterwards,  supply  the  said 
W ,  M.  with  a  small  quantity  of  manuscript  copy  for  the  printms  of  the 
said  new  edition  of  *the  said  book  for  the  plaintiff,  and  the  said  r,^ 
W.  M.  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  ^ 
on  the  said  other  days  and  tiroes  print  the  same,  and  send  printed  sheets 
thereof  to  the  defendant ;  and  although  a  reasonable  time  for  the  defendant 
to  examine  the  print  of  the  said  dieets,  and  see  that  the  same  corresponded 
with  the  said  copy,  and  correct  the  same  when  the  same  did  not  do  so, 
and  otherwise  revise  and  prepare  the  said  sheets,  that  the  same  might  be 
printed  and  carried  through  the  fM'ess  by  the  said  W.  M.,  had  elapsed,  ^et 
the  defendant  did  not  use  due  diligence  in  that  behalf,  but  for  and  dunng 
the  said  reasonable  time,  and  afterwards,  wholly  omitted  and  neglected  to 
examine  the  print  of  the  said  sheets,  and  see  that  the  same  corresponded 
with  the  said  sheets,  or  see  that  the  same  corresponded  with  the  said  copy, 
or  correct  the  same  when  the  same  did  not  so,  or  otherwise  revise  and  pre- 
pare the  said  sheets,  that  the  same  might  be  printed,  and  carried  through 
the  press  by  the  said  W.  M.,  but  wholly  omitted  and  neglected  so  to  do; 
by  means  of  which  premises  the  plaintiff  had  lost  and  been  deprived  of  all 
the  profits,  benefits,  and  advantages  which  he  might,  and  otherwise  would 
have  derived  and  acquired  from  the  publication  of  the  said  new  edition, 
had  the  defendant  peiformed  his  said  promise ;  and  had  been  put  to  and 
incurred  divers  costs  and  expenses,  amounting  to  200/.,  in  and  about  the 
printing  of  the  said  sheets,  and  other  parts  of  the  said  new  edition  of  the 
said  book,  and  in  and  about  the  preparing  for  printing  and  publishing  the 
residue  thereof,  and  in  and  about  the  said  employment  of  the  said  W.  M., 
and  also  divers  costs  and  expenses,  amounting  to  100/.,  in  and  about  the 
purchasing  and  procuring  paper  for  the  said  sheets,  and  other  parts  of  the 
said  new  edition  of  the  said  book  so  printed  as  aforesaid,  and  of  other  paper 
for  the  residue  of  the  said  new  edition,  and  also  *divers  costs  and  r«  jcg 
charges  amounting  to  5/.,  in  and  about  the  advertising  the  pubKca-  ^ 
tion  of  the  said  new  edition,  and  also  divers  costs  and  charges  amounting 
to  5/.,  in  and  about  the  warehousing  of  the  said  parts  of  the  said  new 
edition  so  printed  as  aforesaid ;  and  also,  by  means  of  the  premises, 
the  plaintiff  had  lost,  and  been  deprived  of  divers  moneys,  amounting 
to  700/.,  which  he  had  paid  the  defendant  for  and  on  account  of  such 
reward  as  aforesaid,  and  also  the  interest,  profits,  and  advantages  which  he 
might,  and  otherwise  would,  have  acquired  from  those  moneys ;  and  the 
plaintiff  had  been  and  was  by  means  of  the  premises  otherwise  much 
damnified. 

Second  count,  for  not  indemnifying  the  plaintiff  against  a  bill  of  exchange 
for  105/.,  accepted  by  him  for  the  defendant's  accommodation.  Third 
count,  for  money  had  and  received.  Fourth  count,  for  interest.  Fifth 
count,  upon  an  account  stated. 

.    Pleas :  first,  to  the  whole  declaration,  non  assumpsit. 
.    Secondly,  to  the  first  count,  that  the  delay  in  proceeding  with  the  work 
was  occasioned  by  the  plaintiff.    Verification. 

Thirdly,  to  the  first  count,  that  a  reasonable  time  for  the  defendant  to 
edit,  revise,  and  prepare  for  print  and  publication,  the  said  new  edition  in  the 
first  count  mentioned,  and  otherwise  do  and  perform  the  said  matters  and 
tilings  so  by  the  defendant  to  be  done  and  performed  as  in  that  count  vai 
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mentiooed,  had  not  elapsed  before. the  commencement  of  this  suit;  cofi- 

cloding  to  the  coontiy. 

Fourthly,  as  to  the  not  using  doe  diligence  in  and  about  supplying  the 

I   said  W.  H.  with  sufficient  manuscript  copy  for  his  printing  of  the  said  new 

edition  for  the  plaintiflT,  and  not  having  within  a  reasonable  time  supplied* 

the  said  W.  M.  with  sufficient  manuscript  copy  for  his  printing  the  said  new 

j   edition  of  the  said  book  for  the  plaintiff,  as  m  the  said  first  count  is  men* 

*4571  ^°^'.  ^^  *^^  defendant  did  use  due  diligence  in  and  about  the 

'  soj^lying,  and  did  within  such  reasonable  time  as  in  the  introductpiy 

part  of  that  plea  was  mentioned,  supply  the  said  W.  M.  with  sufficient 

manuscript  copy  for  his  printing  the  said  new  edition  as  in  the  said  firsf 

count  mentionea  for  the  plaintiff;  concluding  to  the  country. 

Fifdily,  as  to  not  using  due  diligence  in  the  behalf  in  the  said  first  count 
mentioned,  and  omitting  and  neglecting  for  and  during  the  reasonable  time 
in  the  said  first  count  in  that  behalf  mentioned,  to  examine  the  print  of  the 
said  dieets  in  that  count  also  mentioned,  as  sent  by  the  said  w .  M.  to  the 
defendant,  and  see  that  the  same  conesponded  with  the  said  sheets,  or  see 
that  the  same  corresponded  with  the  said  copy,  and  correct  the  same  when  it 
did  not  do  so,  and  otherwise  revise  and  prepare  the  said  sheets,  that  the 
same  mi^t  be  printed  and  carried  through  the  press  bV  the  said  W.  M.,  ui 
in  the  said  first  count  was  mentioned, — that  the  defendant  did  use  due  dili- 
gence in  that  behalf,  and  did  not  neglect  or  omit,  modo  d/ormd;  con- 
cluding to  the  country. 

Sixthly,  as  to  so  much  of  the  second  count  as  related  to  any  loss  or 
damaee  which  accrued  to  the  plaintiff,  by  the  plaintiff  having  been  forced 
and  oblieed,  as  in  that  count  mentioned,  to  pay  the  said  sum  of  money 
^ecifiecTin  the  bill  of  exchange  mentioned  in  that  count,  and  so  much  of 
such  interest  in  that  count  mentioned,  as  would  be  due  and  payable  on  a 
calculation  thereof,  up  to  and  upon  the  30th  of  September,  1839,  for  or  by 
n»son  of  the  plaintiff's  acceptance  of  the  sud  bill  of  exchange, — that  be* 
fore  the  making  of  the  promise  in  that  count  mentioned,  to  wit,  on  the  27th 
of  Februaiy,  1827,  by  a  certain  agreement  in  writing,  then  made  between 
the  plaintiff  and  the  defendant  respectively,  the  plaintiff  for  and  m  consider- 
ation of  the  said  retainer  and  employment  of  the  defendant  by  the  plaintiff, 
'4581  ^  ^°  ^^^  ^^  count  mentioned,  and  also  of  the  said  promise  of  *the 
^  defendant  also  in  the  said  first  count  mentioned,  amongst  other  things 
promised  the  defendant  to  pay  him  certain  larse  sums  of  money,  to  wit,  80/. 
per  annum  for  five  years,  commencing  at  Michaelmas,  1828,  and  60/.  per 
annum  daring  the  remainder  of  the  life  of  the  defendant,  if  be  survived  the 
five  years,  by  equal  quarteriy  payments  in  each  and  every  year  during  the 
time  aforesaid,  the  first  quarterly  payment  thereof  to  be  made  at  Michaelmas, 
1828;  that  the  said  agreement  being  so  made  as  aforesaid,  afterwards  and 
by  rirtae  thereof,  to  wit,  at  Michaelmas,  1828,  and  thenceforth  at  the  expi- 
ration of  every  quarter  of  a  year  which  elapsed  between  the  day  and  year 
last  aforesaid  and  the  30th  of  September,  1836,  the  plaintiff  truly  paid  ta 
the  defendant  the  said  sum  of  money  by  the  said  agreement  stipulated  ;  that 
aflerwards,  and  after  the  making  of  the  said  agreement,  and  aAer  the  said 
bill  of  exchange  became  due  and  payable,  and  before  the  said  C.  S.  com- 
menced his  said  action  against  the  pmintifT  as  in  that  count  mentioned,  and 
before  the  plaintiff  had  paid  to  the  said  C.  S.  the  said  sums  of  mon^  in 
file  second  count  mentioned,  or  any  part  thereof,  to  wit,  on  the  29th  of  &ep* 
tember,  1839,  a  large  sum  of  money,  to  wit,  180/.  for  twelve  quarterly  pay» 
ments  ef  the  annual  sum  of  60/.  in  the  said  agreement  mentioned,  beoMMs 
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and  was  due  and  payable  from  the  plaintiflf  to  the  defendant,  under  and  bj 
i^irtue  of  (he  said  agreement,  and  on  thte  day  and  year  last  aforesaid,  was, 
Hhd  thenceforth  had  been,  and  still  was  wholly  in  arrear  and  unpaid  from 
and  by  the  plaintiff  to  the  defendant ;  and  which  sum  of  180/.  so  due  ami 
payable,  and  so  in  arrear  and  unpaid,  as  aforesaid,  exceeded  and  exceeds 
the  said  sum  of  money  specified  in  the  said  bill  of  exchange  and  such  iDte* 
rest  thereon  as  in  the  mtroductofy  part  of  the  plea  mentioned  ;  that  the  said 
sum  of  180/.  being  and  remaining  so  due  and  payable,  and  in  arrear  and 
unpaid,  from  the  ^plaintiff  to  the  defendant  as  aforesaid,  he  the  de-  r«.pg 
fendant  before  the  time  when  the  said  C.  S.  commenced  his  said  ^ 
action  against  the  plaintiff,  and  before  the  plaintiff  had  been  forced  and 
obliged  to  pay  or  had  padd  any  sum  of  money  whatsoever  to  the  said  C.  S. 
as  in  the  said  second  count  mentioned,  on  the  occasion  in  that  plea  also 
mentioned,  and  after  the  time  when  the  said  bill  of  exchange  became  doe 
and  payable  according  to  the  tenor  and  effect  thereof,  and  of  the  plaintiffs 
acceptance  thereof,  to  wit,  on  the  30th  of  September,  1839,  he  the  defend* 
ant  applied  to  the  plaintiff  and  then  reouested  the  plaintiff  to  take  up  the 
said  bill  of  exchan^,  and  td  pay  the  saia  sum  of  money  therein  specified, 
together  with  such  mterest  thereon  as  was  in  the  introductory  part  of  this 
plea  mentioned,  out  of  the  said  sum  of  180/.  so  due  and  payable  and  in  ar- 
rear and  unpaid  from  the  plaintiff  to  the  defendant  as  aforesaid ;  and  that  he 
the  plaintiff  could  and  might  and  ought  when  he  was  so  requested  as  afor^ 
said,  to  have  taken  up  the  said  bill  of  exchange,  and  to  have  paid  the  sum 
of  money  therein  specified,  together  with  such  interest  thereon  as  last  afore- 
said, to  the  said  C.  S.  out  of  me  said  sum  of  180/.  so  due  and  payable,  and 
in  arrear  and  unpaid,  from  the  plaintiff  to  the  defendant  as  aforesaid.  And 
so  the  defendant  did  save  harmless  and  indemnify  the  plaintiff  from  any 
loss  or  damage  which  accrued  to  the  plaintiff,  by  the  plaintiff  having  been 
forced  and  obliged  to  pay  the  said  sum  of  money  specified  in  the  bill  of  ex- 
change, and  so  much  of  such  interest  in  the  second  said  count  mentioned, 
as  would  be  due  and  payable  on  a  calculation  thereof  up  to  and  upon  the 
said  30th  of  September,  1839,  for  and  by  reason  of  his  acceptance  of  the 
said  bill  of  exchange.    Verification. 

Seventhly,  as  to  all  the  residue  of  the  said  second  count,  that  if  the  plain- 
tiff had  been  damnified  in  respect  of  the  residue  of  that  count,  for  or  by 
reason  of  his  ^acceptance  of  the  said  bill  of  exchange,  he  had  been   r^^ 
so  damnified  of  his  own  wrong,  and  by  and  through  his  own  means  ^ 
and  default. 

Replication ;  issue  on  the  first,  third,  fourth,  end  fifth  pleas ;  de  imjuridy 
to  the  second  and  sixth  pleas;  to  the  seventh  that  the  plaintiff  was  not 
damnified  of  his  own  wrong,  or  by  or  through  his  own  means  or  default, 
modo  d  formd.    Issue  thereon. 

At  the  trial,  before  Coltman,  J.,  at  the  sittings  at  Westminster,  after  last 
Hilary  term,  the  plaintiff,  to  prove  the  contract  stated  in  the  first  count,  prtv 
duced  the  following  memorandum  in  the  handwriting  of  the  defendant,  writ- 
ten upon  a  blank  leaf  of  one  of  the  volumes  of  the  work. 

^' Did.  of  Pradke. 

*^80/.  per  annum  for  five  years,  commencing  Mich.  1828, — 

'<  60/.  per  annum  for  the  remainder  of  Mr.  Lee's  life,  if  he  survives  the 
five  years ;  payable,  in  either  case,  quarterly,  the  first  payment  Michaelmas, 

«  16tt  FArwry,  1827.  T.  L 

MBfr.  Lee  to  separate  the  practices  of  K.  B.  and  C.  P."  S.  S. 
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The  pUntiff's  couonel  then  asked  the  person  by  whom  this  merooranduA 
was  produced,  and  who  was  present  when  the  agreement  was  made  an3 
the  memorandum  written,  to  expbiin  the  terms  used  by  the  parties.  Fov 
the  defendant  it  was  submitted,  that  parol  evidence,  in  explanation  of  » 
written  instrument,  was  inadmissible.  The  learned  judge  ruled  that,  the 
terms  €i  the  memorandum  being  incomplete  and  unmteUigible,  per  4«,  iC 
was  competent  to  the  plaintiff  to  show  by  parol  evidence  in  what  sense 
those  terais  had  been  used„  that  evidence  not  being  inconsistent  with  such* 
terms. 

'4611      *^^  allegations  in  the  sixth  plea  were  considered  by  the  learned 
^  judge  to  be  proved  by  the  evidence  produced  by  the  plaintiff  i» 
support  of  the  first  count. 

For  the  defendant  it  was  objected,  that  the  agreement  was  not  to  be  per- 
ionned  within  the  year,  and  ought  therefore  to  have  shown,  ex  fitciey  a  suffi- 
cient consideration,  (a)  and  to  have  been  signed  by  the  party  sought  to  be 
charged  therewith,  in  compliance  with  the  fourth  section  of  the  statute  of 
frauds,  (i)  The  learned  judge,  considering  this  objection  to  be  well  found- 
ed, intimated  his  opmion  that  the  plaintiff  must  be  called. 

For  the  plaintiff  it  was  insisted,  that  he  was  entitled  to  a  verdict,  no 
sufBcieot  answer  being  given  to  the  second  count,  or  to  the  count  for  money 
had  and  received,  under  which  the  plaintiff  claimed  to  recover  back  the 
instalments  of  the  annuity  paid  to  the  defendant,  the  consideration  having 
failed  by  the  renunciation  of  the  agreement  on  the  part  of  the  defendant 
The  learned  judge  was  however  of  opinion,  that  the  facts  stated  in  the 
sixth  plea  being  proved,  were  a  sufficient  answer  to  the  second  count,  and 
that  the  payments  having  been  made  with  knowledge  of  the  circumstances, 
the  DHmey  could  not  be  recovered  back.  Upon  which  the  plaintiff  sub?* 
mitted  to  be  nonsuited. 

Bampoij  Serjt,  in  the  following  term,  moved  for  a  new  trial.     The  defend- 
ant could  not  avail  himself  of  an  objection  to  the  special  contract,  so  as  to 
*4621  ^^^^^^^  himself  to  a  verdict  upon  non  assumpsit,  and  at  the  *same  time 
^  insist  upon  that  contract,  as  an  existing  and  binding  engagement  under 
an  issue  expressly  taken  upon  the  existence  of  that  contract,  (c)     The  pay* 

(a)  Vide  Wain  t.  Warlten,  6  East,  10 ;  Saunden  t.  WahefleU,  4  B.  dt  Aid.  ft05,  (16  E.  C. 
L  R.;)  Jt»kM$  V.  Reymoldi,  8  B.  dt  B.  14 ;  RutaeU  ▼.  Moteiey,  ib.  211 ;  Jnmn  v.  miliama^ 
3  N.  &  M.  196 ;  Shmirtdt  v.  Chttk^  ib.  866 ;  Chanry  v.  Pitgolt,  4  N.  dt  M.  406 ;  Rniken  v« 
TW^',  8  A.  dt  E.  846,  (86  E.  C.  L.  IC,)  1  P.  dt  D.  188;  Haigh  y.  Brooki,  10  A.  dt  E.  80«» 
»4.  (87  E.C.  L.  It,)  2  P.  dt  D.  477. 

(6)  29  Gar.  2,  c.  8.  An  to  this  branch  of  the  section  nee  Boydell  v,  Drmmmond,  1 1  Eas^ 
US*  %  Campb.  167 ;  BraregirdU  t.  Heald,  1  B.  dt  Aid.  722 ;  ante.  vol.  i.  860  (a). 

(c)  The  xfoT&n  of  the  statute  are  **  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  k>e  io  writinir,  and  signed  by  thk 
party  to  bt  charged  tkemnih.^  The  plain  meaning:  of  the  laUer  words  would  seem  to  be 
"  the  party  liable  to  be  called  upon  to  perform  such  agreement."  In  the  ordinary  ca»a 
of  a  promise  to  pay  the  debt  of  a  third  person,  the  contract  is  unilateral,  though  ihers 
ve  tvn  parties  to  the  contract  there  is  only  one  nmtnuting  party.  Thus,  where  A.  gnap 
nntees  to  B.  the  payment  to  B.  of  the  price  of  goods  to  be  sold  by  the  latter  to  C^  B.  con* 
tncu  no  obligation  to  sell  goods  to  C  though,  if  he  does  bo,  the  liability  of  A.  attachei^ 
and  hi«  contingent  engagement  becomes  absolute,  the  resulting  oir  springing  consider»> 
tioQ  bring  sufficient  to  support  A.'s  contract  promise.  Minett,  rx  pftrfe,  14  Ves.  189 ;  Oaiw 
^"XDfCr ^or/e,  15  Ve«.286 ;  Warringfon  v.  Fwrhor,  6  Esp.N.  P. C.  89 ;  8topp  y.  LiU,  1  Campb. 
^^'%^C,  per  nomen  Stadt  y.  LilU  9  East,  848.  In  such  cases  there  is  no  difficulty ;  hut 
vhf  re  a  contract  is  not  unilateral,  but  syuallagmati*.,  where  each  party  to  the  agreement 
sor^se^  to  do  some  act.  each  would  appear  to  be  ''the  party  to  be  charged  therewith"^ 
viUiin  the  meaning  of  this  statute ;  as  otherwise,  where  the  agreement  was  signed  by  ona 
of  the  contracting  parties,  only  one  party  to  a  synallagmatic  agreement  would  be  btmnd 
and  the  other  not.  Vide  Ferrer  v.  Oven,  7  B.  dt  C.  427.  (14  E.  C  L.  R.,)  1  Mann.  A  RvU 
tn ;  FUgkt  T.  BoOand,  4  Ross.  298 ;  HoieeU  T.  George,  1  Madd.  1 ;  JUhin  r.  Fapkine,  1  New 
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oexits  *vere  made  upon  a  consideration  which  failed.    The  plmtiff  r^^ 
was  therefore  entided  to  a  verdict  upon  so  much  of  the  fint  issue  as  ■' 
lelated  to  the  second  and  third  counts,  and  upon  the  issue  taken  upon  the 
/iizth  plea.    A  rule  nisi  having  been  granted  upon  both  points, 

Teufourdj  Serjt.,  (with  whom  was  Th^ndakj)  now  showed  cause.    The 
nonsuit  was  a  voluntary  act  of  the  plaintiff's  counsel ;  he  is  therefore  not 
wtitled  to  come  to  the  court  to  have  the  nonsuit  set  aside.     It  may  be  taken, 
that  evidence  might  have  been  givqi  of  payments  made  by  the  plaintiff  on 
account  of  the  annuity  ;  but  the  learned  judge  was  of  opinion,  that  as  these 
payments  had  been  made  with  the  fiiil  knowledge  of  the  facts,  they  could 
not  be  recovered  back.    No  evidence  was  given  or  offered  in  support  of  the 
second  count.     The  sixth  plea,  therefore,  became  immaterial.    If  the  plain- 
itiff  had  pressed  for  a  verdict  upon  the  second  count,  however,  the  defendant 
would  have  been  glad  to  give  it  him.     [Tindal,  C.  J.     Counsel  might  sup- 
pose that  they  would  be  at  liberty  to  move  on  the  *whole  record.l   r«^ 
This  motion  was  principally  founded  upon  the  nilinc;  of  the  learned  >- 
ju^,  as  to  the  count  for  money  had  and  received.    On  the  case,  as  pr^ 
aented  at  nisi  prius,  there  was  no  right  to  recover  back  the  payments  me' 
tioned  in  the  memorandum  of  the  15th  of  February,  1827.    Those  pa^ 
ments  come  within  that  jclass  of  cases  which  proceed  upon  the  principle  ignore 
antia  legit  nan  excmaJt.    In  BUbie  v.  Lumkyy  2  East,  469,  it  was  held,  that 
fi^oney  paid  with  Aill  knowledge,  or  the  means  of  knowledge  (a)  of  all  the 
circumstances,  cannot  be  recovered  back  on  the  ground  of  payment  being 
made  in  ignorance  of  the  law.    So  in  Taylor  v.  Hare^  1  New  Rep.  260, 
(41  £.  C.  L.  R.)     [Mavus,  J.    That  was  a  case  of  ignorance  of  feet 
The  payments  were  made  to  a  patentee  in  ignorance  of  the  fact  of  the  inven- 
tion being  in  public  use  before  the  patent  was  obtained.]    The  decision  prr>- 
ceeded  upon  the  ground  that  though  the  payment  had  been  made  under  a 

Cases,  99,  4  Mo.  dt  8c.  615 ;  4  N.  dt  M.  105  (6).  491  (a),  ant^,  vol.  i.  624,  (39  E.  C.  L.IU) 
Fol.  ii.  67,  (40  E.  C.  L.  R.)  Id  ^ttm  v.  Sladt,  7  Ves.  S65,  however.  Lord  Eldon,  C,  is  re- 
|K>rted  to  have  said,  **  This  agrremeni  is  signed  by  the  defendant  8lade  only ;  but  (hat 
makes  him  within  the  statute  a  party  to  bt  chargtd,^  the  words  of  the  statute  i>eiog,  not 
'*  a  party  to  be  charged,"  but  **  the  party  to  be  charged."  The  same  view  of  the  sutatt 
was  taken  by  the  court  of  K.  B.  in  Egerton  v.  Matthew,  6  East,  307,  and  by  this  court  ia 
Alhtn  V.  Bennett,  3  TaunU  169.  And  see  Martin  v.  Mitrhtll,  1  Jac.  dt  W.  426 ;  Palmer  r. 
^cott,  1  Russ.  dt  M.  891.  The  American  edition  of  \^9ty  (p.  275)  gives  the  folio wiog 
fef<*.rences  :— 

"Ballard  v.  Waiker,  3  Johns.  Ca.  60.  See  also  Cloeon  v.  Bailey,  14  fohns.  Rep.  484, 
where  the  English  cases  are  reviewed  by  Chancellor  Kent.** 

The  courts  appear  to  have  considered  that  it  was  a  sufficient  compliance  with  the 
atatute  of  frauds,  to  produce  an  agreement  signed  by  the  defendant,  although  not  signed 
t^y  the  plaintifl',  treating  the  words  ''to  be  charged  therewith"  as  equivalent  to  the  words 
''sought  to  be  charged  in  such  action." 

Under  this  construction  of  the  clause  in  question,  there  woufd  appear  to  be  no  incon* 
fistency  in  denying  the  existence  of  a  particular  agreement  under  a  plea  of  non  assomp- 
«it,  and  setting  up  the  same  agreement  as  an  answer  to  some  otbe?  part  of  the  plaiatiff  s 
demand.  The  identity  of  the  agreement  mentioned  in  the  declaration  with  that  Mated 
in  the  plea  would  not  appear  upon  the  record ;  and  if  it  did,  the  allegation  of  a  fact  cnn- 
|ained  in  one  plea  could  not  be  set  up  as  an  answer  to  a  denial  of  an  allegation  of  tka 
lame  fact  contained  in  another  plea.  Fiarher  v.  Aid^,  3  M.  dt  W.  486, 6  Dowl.  P.  C.  594; 
Twemlow  V.  J$key,  8  M.  dt  W.  495,  6  Dowl.  P.  C.  597;  Smith  v.  Martin,  9  M.  &  W.  304. 
The  plaintiff  might,  under  the  plea  of  non  assumpsit,  fail  in  establishing  the  agreement 
stated  in  the  declaration,  from  being  unable  to  show  the  defendant's  signature  to  the  agree* 
inent,  whilst  the  defendant  might  succeed  upon  an  issue  taken  upon  a  traverse  of  tb« 
•aim  agreement  set  up  in  the  plea,  by  showing  that  the  plaintiff  had  signed  the  spree- 
pnent,  or  that  he  bad  subsequently  recognised  it  in  some  letter  or  other  memoramdoin  or 
Itote  in  writing  signed  by  him. 

'^    (a)  As  to  the  possession  of  the  meam  of  knowledge,  see  Kelly  v.  Solari,  9  M.  &  W.  54; 
fell  v.  Gardiner,  post,  vol.  iv. 
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aisq)prdieiisiQfi  as  to  die  fact  which  rendered  the  patent  inraUd,  the  party 
had  had  the  use  of  the  invention  which  had  formed  the  consideration  of  the 
payment  So  here,  the  plaintiff  has  enjoyed  the  benefit  of  Iceeping  other 
work  oat  of  the  markeL  The  cases  in  which  payments  made  under  a  void 
annaity  have  been  recovered  back  after  the  annuity  has  been  set  aside,  fur- 
nish no  analogy,  because  the  fourth  section  of  the  statute  of  frauds  does  not 
make  the  agreement  void  where  the  terms  of  the  statute  are  not  complied 
with,  but  merely  direct  that  no  adian  shall  be  brought  upon  such  agreement ; 
whereas  the  annuity  acts  declare  that  when  the  provisions  of  those  statutes 
are  contravened,  the  annuity  shall  be  utterly  void.  In  this  case  there  had 
been  no  repudiation  of  the  contract  before  the  trial ;  no  objection  bad  been 
*4651  ^^  *tfaat  the  agreement  was  void  in  law.  The  real  nature  of  the 
^  transaction  is  presented  in  the  first  count.  Where  an  annuity  is  set 
ande  by  the  act  of  the  court,  or  the  erantor,  upon  the  discovery  of  a  defect  in 
the  secuiities,  refuses  to  execute  fresh  assurances,  the  price  of  the  annuity  may 
be  recovered  as  money  had  and  received  by  the  grantor  to  the  use  of  the  gran- 
tee; Weddd  V.  L^man,  1  £sp.  N.  P.  C.  309.  So,  where  the  grantor  has 
intiomted  to  the  grantee  that  there  are  defects  in  the  memorial,  and  has  there* 
upoo  entered  into  a  treaty  for  a  conq>romise  on  the  ground  of  the  annuity  being 
void ;  WaUrs  v.  Mcmsellj  3  Taunt  56.  But  it  is  essential,  even  in  the  case 
of  a  void  annuity,  that  some  act  should  have  been  done  in  repudiation  or 
avoidance  of  the  annuity,  before  an  action  can  be  brought  to  recover  back 
the  purchase-money ;  need  v.  Bbmford^  2  Y.  &  J.  283.  There  must  be  a 
complete  rescinding  of  the  contract  to  support  an  action  for  money  had  and 
received.  Here,  the  parties  cannot  be  placed  in  the  same  situation  as  they 
were  ia  at  the  time  the  a^ement  was  made,  (a) 

The  only  questbn  which  remains  is  on  the  sixth  plea.  The  plaintiff 
could  not,  when  the  judge  proposed  to  nonsuit  him,  have  insisted  upon 
taking  a  verdict  upon  one  issue,  reserving  to  himself  the  power  of  coming 
to  the  court  to  set  aside  a  verdict  upon  another  issue.  [Tindal,  C.  J. 
Where  the  main  point  is  decided  by  the  judge  against  the  plaintiff,  it  would 
be  very  inconvenient  to  compel  him  to  go  on  to  try  other  matters.] 

Bompas^  Seijt,  (with  whom  was  Peacock^)  in  support  of  the  rule.  The 
agreement  does  not  state  to  whom  or  by  whom  the  80/.  or  the  60/.  is  to  be 
*4661  P^^^*  '^  ^^y  niean  that  the  money  was  to  be  paid  when  the  ^defendant 
-■  should  be  called  upon  to  publish  the  work.  It  does  not  therefore 
appear  that  the  performance  of  the  contract  might  not  take  place  within  a 
jear.  [Maule,  J.  The  dictionary  might  be  published  within  the  year;  bqt 
the  annuity  could  not  be  paid  within  that  time.]  In  Donellan  v.  Beadj 
3  B.  &  Ad.  899,  (23  E.  C.  L.  R.,)  an  agreement  by  which  the  landlord 
was  to  lay  out  50/.  in  improvements,  the  tenant  undertaking  to  pay  an  in- 
creased rent  during  the  term  of  which  several  years  were  unexpired,  was 
beld  not  to  be  an  agreement  which  could  not  be  enforced  against  the  tenant 
by  reason  of  its  being  an  agreement  not  to  be  performed  within  a  year,  inas- 
much as  no  time  was  fixed  tor  the  making  of  the  improvements,  which  might 
therefore  possibly  be  completed  within  the  year. 

The  question  is,  whether,  according  to  the  terms  of  the  agreement,  the 
coQtiact  may  by  possibility  be  completed  with'ji  the  year;  Boy  dell  v.  Drum* 
moad,  11  East,  142,  S.  C.  2  Campb.  157.  [Tindal,  C.  J.  You  may 
show  by  extrinsic  evidence  the  situation  of  the  parties  at  the  time  the  con- 
tract is  made,(&)  but  yon  cannot  alter  the  terms  of  the  contract  by  such  evi- 

(«)  Vide  HmM  v.  SOk,  6  East,  U9.  %  J.  P.  Smith,  16 ;  4  Mann,  h,  RyU  4S1  (a). 
(6)  Set  Dot  Am.  Ch«wdiMr  ▼.  HtUkmmit,  8  B,  dt  Aid.  6SS.;  Demi  dim.  BuikeUy  v.  WU' 
>r<S  DowL  6l  RyL  M9,  Ry.  4d  M.  88»  (21  E.  C.  L.  R.,)  S  C.  &  P.  178. 
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.dence.  You  codd  not  turn  the  five  years  mentioned  in  this  agieemcsitinto 
four  years.]  The  facts  which  it  was  proposed  on  ths  part  of  £e  plaintiff  to 
add  at  the  trial,  were  those  stated  in  the  first  count.  [Tindal,  C.  J.  The 
first  count  is  within  the  statute,  because  the  term  agreement  includes  the 
consideration  as  well  as  the  promise.(a)  Maule,  J.  Cases  often  oocu 
*where  the  agreement  is  signed  by  one  only  of  the  contracting  par-  r^A^* 
ties.(6)]  Suppose  the  case  of  a  contract  to  build  a  house  in  two  *- 
years  for  2000/.,  and  1000/.  is  paid,  the  1000/.  may  be  recovered  back  if 
the  house  is  not  built,  although  the  contract  may  be  void  for  want  of  an 
agreement  in  writing,  complying  with  the  requisites  of  Ae  statute  of  fraud&. 
Though  annuides  not  granted  m  conformity  with  the  provisions  of  the  an* 
nuity  acts  are  declared  to  be  void,  they  are  so  only  at  the  election  of  the 
grantor.  The  repudiation  of  the  grant  of  the  annuity  on  the  part  of  the 
grantor  is  not  eflectually  made  out  of  court,  but  is  made  in  court  when  the 
point  is  there  raised.  Actions  brought  to  recover  back  premiums  of  in- 
surance appear  to  stand  upon  the  same  footing.  [Maule,  J.  In  those  cases 
the  plaintiff  recovers  back  a  payment  made  under  mistake  of  /act,]  No 
answer  has  been  given  to  the  right  of  the  plaintiff  to  recover  a  verdict  upon 
the  sixth  plea.  [Maule,  J. — ^to  Talfourdj  Serjt. — De  infurid  in  a  replica- 
tion is  equivalent  to  non-assumpsit  in  a  plea,  and  the  agreement  set  up  in 
the  sixth  plea  is  void  by  the  statute  of  frauds.  If  the  case  had  been  heard 
at  the  trial,  the  verdict  would  have  been  for  the  defendant  on  the  first,  third, 
fourth,  and  fifth  counts,  and  for  the  plaintiff  upon  the  several  issues  taken 
ui>on  the  second  count.] 

TiNDAL,  C.  J.     We  think  the  plaintiff  is  not  entitled  to  enforce  the  con- 
tract, or  to  recover  back  the  payments  *made  under  it,  but  that  he   r«4M 
is  entitled  to  a  new  trial  as  to  the  issues  taken  upon  the  second   ^ 
count. 

It  was  then  agreed  that  a  verdict  should  be  entered  for  the  plaintiff  upon 
so  much  of  the  first  issue  as  related  to  the  second  count,  and  upon  the  issue 
taken  by  the  replication  to  the  sixth  plea,  and  for  the  defendant  upon  the 
residue  of  the  issues.  Rule  accordingly. 

(a)  This  has  been  freqaently  held  with  respect  to  special  promUet  to  answer  for  the 
debts,  die,  of  a  third  person,  but,  ontil  the  present  case,  it  does  not  appear  to  have  been 
so  held  with  respect  to  agreements  not  to  be  performed  within  the  space  of  one  year. 
Several  of  the  cases  upon  special  promises  to  answer  for  debts,  dec,  turn  upon  the  mean« 
ing  of  the  term  ''agreement,"  which  occurs  at  the  close  of  the  fourth  section,  overriding 
the  special  promises  to  answer  for  debts,  dbc., as  well  as  agreements  not  to  be  performed 
within  the  year. 

Those  cases  within  the  second  clause  of  the  fourth  section  which  were  decided  upon 
the  effect  to  be  given  to  the  word  **  agreement,**  as  Wain  v.  Warlten,  dec,  will  be  anthori* 
ties  upon  cases  falling  within  the  fifth  clause  of  that  section ;  but  cases  falling  within 
the  second  clause,  decided,  as  Saunden  v.  WdkeJUtdf  upon  the  effect  of  the  term  "  special 
promise,"  will  not    Vide  6  Nev.  dc  M.  690. 

(6)  Vide  ant^,  i6i»  n. 


nLBEY  V.  LAWFORD. 

A*  being  indebted  to  B.,  accepts  B.*s  drafts  on  him  for  the  amount  Before  the  draft 
becomes  doe  it  is  agreed  that  it  shall  be  ivnewed,  B.  taking  up  the  old  draft,  and  A. 
drawing  a  new  bill.  The  new  bill  is  drawn  by  A.  and  negotiated  by  B.  B.  omits  to 
take  up  the  old  bill,  and  A.  is  sued  upon  it  by  the  holder.  Pending  this  suit  a  fiat  is 
sues  against  B^  and  afterwards  A.  pays  both  bills.  Held,  that  upon  the  arrangement 
for  a  renewal  of  the  first  bill  being  entered  into,  A.  became  **a  nerson  liable  for  ^ 
debt  of  Bi,"  within  the  meaning  of  •  G.  4»  c  16,  a.  6Sp  and  that  A.'s  demand  against  B. 
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Ibr  not  perfonning  his  engagement  to  take  up  the  first  bill,  was  provable  under  the  fiat 
against  B.,  and  was,  therefore,  barred  by  his  certificate. 

Assumpsit.  The  first  count  of  the  declaration  stated  that  the  plaintiff, 
before  and  at  the  time  of  the  making  of  the  promise  thereinaAer  next  men* 
tioned,  had  accepted  and  delivered  to  the  defendant  two  bills  of  exchange, 
one  of  the  said  bills  being  a  bill  of  exchange  bearing  date  the  23d  of  July, 
1839,  drawn  by  the  defendant  on  the  plantiff,  whereby  the  defendant  re- 
quired the  plaintiff,  four  months  after  the  date  thereof,  to  pay  to  the  order 
of  the  defendant  73/.,  and  the  other  being  a  bill  of  exchange  bearing  date 
the  9th  of  August,  1839,  drawn  by  the  defendant  on  the  plaintiff,  whereby 
the  defendant  required  the  plaintiff,  three  months  after  the  date  thereof,  to 
pay  to  the  order  of  the  defendant  73/. :  that  the  defendant  had  endorsed  and 
negotiated  these  bills ;  that  on  the  2d  of  November,  1839,  in  consideration 
that  the  plaintiff  would  accept  two  other  bills  of  exchange,  to  wit,  a  certain 
*4691  ^'^^  ^^  exchange  ^bearing  date  the  12th  of  October,  1839,  drawn  by 
^  the  defendant  on  the  plaintiff,  whereby  the  defendant  required  the 
plaintiff,  four  months  after  the  date  thereof,  to  pay  to  the  order  of  the  de- 
fendant 73/.,  and  a  certain  other  bill  of  exchange  bearing  date  the  26th  of 
October,  1839,  drawn  by  the  defendant  on  the  plaintiff,  whereby  the  defend- 
ant required  the  plaintiff,  four  months  after  the  date  thereof,  to  pay  to  the  order 
of  the  defendant  73/.  6^.  6(^.,  and  would  deliver  the  last-mentioned  bills  so 
accepted  to  the  defendant  in  order  that  the  defendant  might  negotiate  the 
same  for  his  own  use  and  benefit,  he  the  defendant  promised  the  plaintiff  to 
indemnify  and  save  him  harmless  from  and  against  the  payment  of  the  bills 
first  ami  secondly  above  mentioned,  and  from  and  against  any  action,  costs, 
charges,  damages,  or  expenses  which  should  or  might  happen  or  arise  by 
reason  of  the  non-payment  of  the  same  by  the  defendant  when  they  resi)ect- 
irely  became  due.  Averment :  that  the  plaintiff,  confiding  in  the  said  pro- 
mise  of  the  defendant,  ditl,  afterwards,  to  wit,  on  the  said  2(1  of  November, 
1839,  accept  the  bills  of  exchange  thirdly  and  fourthly  above  mentioned, 
and  deliver  the  same  so  accepted  to  the  defendant  for  the  purpose  aforesaid. 
Breach :  that  the  defendants  did  not  nor  would  indemnify  the  plaintiff  or 
save  him  harmless  from  and  against  the  payment  of  the  bills  first  and 
secondly  above  mentioned  when  the  same  became  due ;  but  wholly  neglected 
so  to  do,  and  thereby  certain  persons,  to  wit,  Messrs.  Curling  and  Co.,  who 
were  the  holders  of  the  bills  of  exchange  first  and  secondly  above  mentioned 
St  the  time  of  the  same  respectively  becoming  due  (the  defendant  having 
endorsed  the  same  to  R.  B.  and  C.  N.,  and  the  said  R.  B.  and  C.  N.  having 
endorsed  the  same  to  the  said  Messrs.  Curling  and  Co.,)  afterwards,  to  wit, 
OD  the  7th  of  December,  1839,  commenced  an  action  on  promises  at  their 
M701  ^^^  ^  ^^'  majesty's  court  before  the  justices  of  the  *Bench  at  West- 
^  minster,  against  tne  now  plaintiff  as  the  acceptor  of  the  bills  of  ex- 
change first  and  secondly  above  mentioned,  for  the  recovery  of  the  amount 
thereof  and  for  the  damages  which  they  had  sustained  by  reason  of  the  non- 
payment thereof  respectively ;  and  such  proceedings  were  thereupon  had  in 
the  said  action  that,  afterwards,  to  wit,  on  the  7th  of  January,  1840,  it  was 
considered  in  and  by  the  said  conrt  that  the  said  Messrs.  Curling  and  Co., 
should  recover  against  the  now  plaintiff  153/.  2s.  for  their  damas;es  which 
they  had  sustained  by  the  non-payment  of  the  bills  first  and  secondly  above 
mentioned,  when  they  respectively  became  due  as  for  their  costs  and 
charges  by  them  about  their  suit  m  that  behalf  expended ;  and  the  now 
plaintiff  was  afterwards  and  before  the  commencement  of  this  suit,  to  wit,  on 
he  day  and  year  last  aforesaid,  and  on  divers  other  days  and  times  after* 
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wards  called  upon  and  forced  and  obliged  to  pav,  and  did  pay,  to  the  said 
Messrs.  CurliDg  and  Co.,  for  and  on  account  of  the  said  damages,  costs,  and 
charges,  divers  sums  of  money,  amounting  together  to  153/.  2s.,  bemg  tbe 
said  sum  so  recovered  by  tbe  said  judgment  as  aforesaid ;  and  by  means  ot 
the  premises  the  plaintiii  sustained  and  incurred  divers  costs  and  expenses, 
amounting,  to  wit,  to  20/.,  in  and  about  the  endeavouring  to  settle  and  put 
an  end  to  the  said  action,  and  in  paying  such  sums  as  aforesaid,  and  in 
paying  the  costd  and  charges  of  the  said  Messrs.  Curling  and  Co.,  by  tliem 
incurred  and  expended  in  that  action ;  and  by  means  of  the  said  serenl 
premises  the  plaintiff  has  lost  and  been  deprived  of  the  use  and  benefit  of 
the  said  sums  so  by  him  paid,  &c. 

Second  count,  for  money  paid  ;  third  count,  upon  an  account  stated. 

The  defendant  pleaded  the  general  statutory  plea  of  bankruptcy ;  (a)  on 
which  issue  was  joined. 

*At  the  trial,  before  Tindal,  C.  J.,  at  the:  sittings  at  Guildhall,  r«  i,., 
after  last  Hilary  term,  the  following  facts  appeared : — The  plaintiff  ^ 
was  a  wine*merchant  at  Norwich;  the  defendant  carried  on  the  flame 
business  in  London.  The  plaintiff  being  indebted  to  the  defendant  in  146/., 
the  latter,  on  the  23d  of  July  and  on  ue  9th  of  August,  1839,  drew  two 
bills  of  exchange  for  73/.  each  upon  the  plaintiff,  payable  to  the  order  of 
the  defendant  at  three  and  four  months'  date;  which  bills  the  plaintiff 
accepted.  In  October,  1839,  the  plaintiff  informed  the  defendant  that  he 
should  not  be  prepared  to  meet  his  acceptances,  and  requested  the  defendant 
to  take  them  up  and  to  draw  two  other  bills  in  renewal  thereof.  The  de- 
fendant assented,  and  drew  two  other  bills  upon  the  plaintiff  for  73/.  and 
73/.  68.  6d.  dated  respectively,  the  12th  and  the  26th  of  October,  1839, 
payable  to  the  defendant's  order  at  three  months'  date,  which  the  plaintiff 
accepted.  The  defendant  being  in  embarrassed  circumstances,  did  not  pro- 
vide for  the  first  two  bills,  and  on  the  7th  of  December,  1839,  Curiing  and 
Co.,  as  endorsees  of  those  bills,  brought  an  action  in  this  court  against 
Filbey,  the  now  plaintiff,  as  the  drawer  thereof.  On  the  10th  o/  December 
Filbey  wrote  to  I^awford,  and  on  the  13th  received  an  unsatisfactory  an- 
swer. On  the  14th  of  December  a  fiat  in  bankruptcy  was  awarded  against 
Lawford,  under  which  he  afterwards  obtained  his  certificate.  Lawford  took 
out  a  summons  to  stay  the  proceedings  in  Curling  and  Co.'s  action,  and  on 
the  I8ih  of  December  an  order  was  drawn  up,  by  consent,  for  staying  the 
proceedings  in  that  action,  Filbey  undertaking  to  pay  to  Curling  and  Co. 
the  debt  and  costs  by  instalments.  The  bills  of  the  second  set  were  taken 
up  and  paid  by  Filbey  as  acceptor. 

It  was  contended  on  the  part  of  the  defendant,  that  the  demand  was 
barred  by  tbe  certificate,  being  provable  under  the  fiat.  The  learned  judge 
being  of  this  ^opinion,  directed  a  verdict  to  be  entered  for  the  de-  r«  .^^ 
fendant,  reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  ^ 
for  him  as  to  so  much  of  the  Issue  as  related  to  the  first  count,  if  the  court 
should  be  of  opinion  that  the  action  was  not  barred  by  the  certificate. 

Channell^  Serjt.,  in  Easter  term,  moved  to  enter  a  verdict  for  the  plaintiff 
for  166/.  68.  6d.^  being  the  amount  recovered  by  Messrs.  Curling  and  Co. 
for  debt  and  costs,  in  the  action  brought  by  them  against  tbe  plaintiff,  or  for 
the  sum  of  146/.,  if  tbe  court  should  be  of  opinion  that  the  plaintiff  was 
not  entitled  to  charge  the  defendant  with  the  costs  of  that  action.  [Tindal, 
C.  J.  The  question  is,  whether  the  debt  was  provable  under  the  defend- 
ant's fiat.    It  struck  me  that  this  was  a  debt  actually  due  at  the  time  of  the 

(a)  Vide  6  G.  S,  o.  30»  k.  7 ;  S  Q.  4,  c.  16, 8.  126. 
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fiat,  and  that  a  voluDtaiy  abatainbg  fifom  paying  the  amount  until  after  the 
fiat  had  been  awarded  ought  not  to  prejudice  the  defendant.]  YaUop  y. 
E&erf ,  1  B.  &  Adol.  700,  appears  to  be  directly  in  point.  Upon  looking 
only  at  the  mai^al  note  of  that  case,  the  difficulty  would  not  be  removed ; 
but  the  case  itself  establishes  twopoints :  1st,  that  this  was  not  a  contin- 
gent debt  proraUe  by  Ihe  plamtin  as  a  surety ;  and,  2dly,  that  it  was  im- 
material that  the  debt  was  complete  before  the  fiat.  A  rule  nisi  having 
been  granted, 

Wwu  and  Talfmird,  'Serjts.,  now  showed  cause.  This  case  depends 
upon  the  construction  of  the  6  G.  4,  c.  16,  s.  52,  which  enacts  that  ^*  any 
person  who,  at  the  issuing  of  the  commission,  shall  t>e  surety  or  liable  for 
any  debt  of  the  bankrupt,  if  he  shall  have  paid  the  debt,  or  any  part 
thereof  in  dischai^  of  the  whole  debt,  although  he  may  have  paid  the  same 
after  the  commission  issued,  if  the  creditor  shaul  have  proved  bis  debt  under 
*4731  ^^  commission,  shall  be  entitled  to  stand  in  the  place  of  *sueh  ere* 
^  ditor  as  to  the  dividend  and  all  other  rights  under  the  said  commis- 
aion  which  such  creditor  possessed  or  would  be  entitled  to  in  reject  to 
such  proof,  or  if  the  creditor  shall  not  have  proved  under  the  commission, 
such  surety  or  person  liable  shall  be  entitled  to  prove  his  demand  in 
respect  of  such  payment  as  a  debt  under  the  commission,  not  disturbing  the 
former  dividends,  and  may  receive  dividends  with  the  other  creditors, 
although  he  may  have  become  surety  or  liable  as  aforesaid,  after  an  act  of 
bankraptcy  committed  by  such  bankrupt,  provided  that  such  person  had  not, 
when  be  became  surety  or  so  liable  as  aforesaid,  notice  of  any  act  of  bank- 
ruptcy by  such  bankrupt,  committed."  The  words  ^*  or  liable  for  any  debt 
of  the  bankrupt"  are  immaterial.  It  would  be  improper  to  confine  the 
attention  to  the  origin  of  the  transaction ;  the  position  of  the  parties  at  the 
time  the  fiat  was  awarded  is  the  thing  which  is  principally  to  be  considered. 
The  first  two  bills,  upon  which  this  action  is  brought,  jrere  originally 
accepled  by  the  plaintiff  on  account  of  a  debt  owing  from  him  to  the  de- 
fendant. At  that  time  therefore  the  plaintiff  contracted  a  liability  to  pay 
these  bills  in  discharge  of  his  own  debt,  and  not  as  a  surety  for  the'defend- 
ant,  or  as  a  party  liable  for  the  debt  of  the  defendant.  But  before  the  time 
for  the  payment  arrived,  the  parties  entered  into  an  agreement,  founded  upon 
a  ^ood  consideration,  by  which  their  position  was  entirely  changed.  The 
bnnging  of  this  action  shows  that  the  plaintiff  had  become  liable  for  a  debt 
of  the  bankrupt,  the  action  being  founded  upon  a  payment  alleged  to  have 
been  made  in  discharge  of  such  liability. 

In  many  cases  a  party  is  treated  as  a  surety,  or  a  person  liable  for  a  debt 
of  the  bankrupt,  for  the  purposes  of  this  act,  who  might  not  be  considered 
as  a  surety  generally ;  Wood  v.  Dodgsonj  2  M.  &  S.  195,  2  Rose,  47.  A 
*4741  P^y  *tnay  be  liable  as  principal  as  against  creditors,  and  yet,  as  be* 
-■  tween  himself  and  another  debtor,  he  may  be  only  a  surety,  and  may 
compel  the  creditor  to  prove  against  the  estate  of  his  co-debtor  for  his  benent 
before  be  pays  the  debt.  The  point  was  discussed  very  much  at  lai^  in  Yonge^ 
er  paWe,  3  V.  &  B.  31, 2  Rose,  40.  A  partner  may  prove  s^inst  a  partner's 
estate  after  payment  of  the  joint  debt.  In  this  case  the  effect  of  the  agrees 
ment  upon  which  the  plaintiff  has  declared.  Is  to  make  the  acceptor  a  surety 
for  the  drawer.  A  surety  is  a  person  who  may  be  called  upon  to  pay  a 
debt  upon  defiiult  made  by  the  principal  debtor.  Suppose  the  acceptor  had 
paid  the  bill  by  discounting  the  bill.  .^Jlalo  v.  Fourdrinierj  6  Bingh.  30$, 
3  M.  &  p.  745 ;  Vau  San&u  v.  Cordne,  2  B.  Moore,  602, 3  B.  &  Aid.  13, 
1  Chitt  R.  16;  JUoydj  exparie^  1  Rose,  4.    The  case  of  Yalhp  v.  £&sr« 
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\rill  be  citea  fox  the  plaintiflT;  but  that  case  may  be  distinguished  from  the 
present.  Here  the  court  held  that  the  defendant  Ebers  was  not  discharged, 
on  the  ground  that  he  was  not  ori^nally  liable  to  the  creditor  at  all.  The 
case  proceeded  upon  that  distinction,  (a)  whether  properly  taken  or  not. 
Ihe  law  as  laid  down  in  the  cases  *which  have  been  now  cited  for  r^j^g 
the  defendant,  is  not  impugned  by  the  principle  upon  which  the  de-  ■- 
cision  in  Yallap  v.  Ebers  purported  to  proceed* 

Talfourdj  Serjt.,  on  the  same  side.  In  Bassett  v.  Dodgitij  9  Bin^.  653, 
2  Mo.  &  Sc.  777,  it  was  held  that  an  accommodation  acceptor  is,  witfam 
the  6  G.  4,  c.  16,  s.  62,  a  person  liable  for  the  debt  of  the  party  accommo- 
dated. Haigh  V.  Jackson,  3  M.  &  W.  598,  was  a  stronger  case  than  the 
present.  There  A.  being  indebted  to  B.,  C.,  at  B.'s  request,  drew  a  bill 
upon  A.  payable  to  C.'s  order,  which  A.  accepted.  C.  endorsed  the  bill  to 
B.,  who  negotiated  it  and  became  bankrupt,  and  obtained  his  certificate, 
having  paid  the  bill  and  arrested  B.  The  court  ordered  the  bail-bond  to  be 
given  up  to  be  cancelled,  on  the  ground  that  the  debt  was  provable.  Lord 
Abinger,  C.  B.,  said,  '^  Here,  as  between  the  parties,  the  plaintiff  was  the 
principal,  and  the  plamtiflfwho  lent  him  his  name,  a  surety  for  bim." 

ChanneUj  Serit,  (with  whom  was  Bramwetlj)  cantriL  In  YaUop  v.  Eben, 
as  here,  the  liability  was  before  the  bankruptcy,  the  payment  aher.  The 
plaintiflT  was  originally  liable  as  acceptor.  YaUop  v.  Ebers  is  an  authority 
directly  applicable  to  this  case.  There  it  was  decided  that  as  YaUop  was 
not  originally  so,  he  did  not  become  a  surety  for  Ebers.  Ebers  was  origi- 
nally no  party  to  the  transaction  ;  and  here  it  is  clear  that  Filbey  was  not 
originally  a  surety  for  Lawford.    But  it  is  said  that  Filbey,  though  not  on- 

Sinally  a  surety,  afterwards  became  so.     [MauleJ.     Does  Loni  Tenter- 
en,  in  YaUop  v.  Ebers,  mean  any  thing  more  than  this,  that  parties  cannot, 
by  an  arrangement  between  themselves,  alter  the  rights  of  third  persons  ?] 

*It  does  not  follow  that  they  may  not  change  their  position  inter  se.  t^a^^ 
[LiTTLEDALE,  J.,  saysin  that  case,  ^^  No  debt  can  be  said  to  have  sub-  ^ 
sisted  between  the  plaintiflT  and  the  defendant  before  the  certificate,  and  their 
agreement  could  not  convert  the  plaintiflT,  who  was  acceptor  of  the  bill, 
from  a  principal  into  a  surety."  In  the  case  of  partners  each  is  jointly 
liable.  One  partner  may  be  called  upon  to  pay  more  than  his  share.  All 
the  authorities  cited  for  the  defendant  are  either  cases  of  partnership,  or 
cases  where  the  party  was  orieinally  a  surety.  Wood  v.  Dodgson,  Yonge^ 
ex  parte,  and  JlfUdo  v.  Fourdrmier,  were,  all,  cases  of  partnership.  [Tin- 
DAL,  C.  J.  What  diflTerence  can  it  make  whether  the  party  was  originally 
a  surety  or  becomes  so  afterwards  ?]  Van  Sandau  v.  CorMe,  and  Lloydy 
ex  parUy  are  cases  where  the  plaintiflT  was  originally  a  surety.  [Maule,  J. 
If  the  plaintiflT  stood  in  the  situation  of  a  surety,  what  does  it  signify  when 
he  became  so  ?    Erskine,  J.    Suppose  the  defendant  had  paid  the  plain- 

(a)  That  distinction  exists  between  the  two  cases ;  bat  the  gnund  of  the  decisioD  wMS 
that  an  accommodation  acceptor  was  not  a  surety,  and  that  Laxton  v.  Ptat^  8  Campb. 
186,  where  the  contrary  was  held,  had  been  overruled.  Laxion  ▼.  Peat  bein^t  the  casr  be- 
tween an  aecoromodatton  acceptor  and  the  holder,  Yntltip  v.  Ebtn  and  the  principal  ease 
bein^  cases  between  the  parties  accommcidating  and  the  party  accommodated.  The  real 
difference  between  the  cases  may,  perhaps,  be  fonnd  in  the  circumstance  that  in  the 
principal  case  both  sides  were  heard ;  whereas  in  Y^iUnp  v.  Ebert,  the  court,  supporting 
the  ruling  of  the  chief  justice  at  nisi  prius,  refused  to  ^rant  a  rule  nisi ;  and  even  the 
slight  consideration  which  the  ca^e  received,  had  reference  to  the  fifty-first  and  fiHy* 
aixtb  rather  than  to  the  fifty-second  section  of  the  statute.  If  YaUop  v.  Eben  had  been 
folly  discussed,  the  court  would,  probably,  have  arrived  at  the  same  result,  though  tbf) 
would,  perbapd,  have  decided  the  case  upon  a  different  principle. 
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tiff  before  the  bankrapt^,  could  his  assignees  have  recovered  back  the 
amount  from  the  plaintifi,  who  would  be  able  to  show  that  the  bankrupt 
was  the  party  personally  liable  at  the  time  the  payment  was  made  ?  This 
was  not  a  debt  of  the  bankrupt.  It  was,  at  the  most,  a  liability  to  indem* 
nify,  upon  which  he  might  have  been  sued  for  damages. 

TiNDAL,  C.  J.  In  this  action  the  plaintiff  has  declared  upon  a  promise 
made  by  the  defendant  to  indemnify  him  against  the  payment  of  two  bills  of 
exchange.  The  answer  set  up  by  the  defendant  is  his  bankruptcy  and  ccrtifi* 
catenas  bringing  the  case  within  the  fifty-sixth  section  of  the  6  G.  4,  c.  16.(a) 
What  we  have  to  inquire  is,  whether,  at  the  time  of  the  bankruptcy,  the 
*4771  P^^^'^^  *W9S  surety  or  a  person  liable  for  a  deU  of  the  bankrupt.  In 
1  Uaydj  ex  parte.  Lord  Eldon,  C,  treats  the  term  '^  person  liable"  as 
one  of  more  extensive  signification  than  ^'  surety."  Also  in  Ytntgey  ex  parte. 
Then  was  it  a  debt  due  from  the  bankrupt  ?  The  bankrupt,  the  defendant, 
was  a  debtor  to  the  holder  of  the  bills,  and  the  plaintiff  became  subse- 
quently liable  for  the  defendant.  That  distinguishes  this  case  from  Yallap 
V.  EkrSy  where  the  plaintiff,  though  a  surety  or  a  person  liable,  was  not 
liable  for  a  debt  of  the  defendant,  Bassett  v.  Dodgin  appears  to  me  to  be 
directly  in  point.  I  am  therefore  of  opinion  that  the  rule  for  entering  a 
rerdict  for  the  plaintiff  must  be  discharged. 

CoLTMAN,  J.  It  seems  to  be  conceded  that  where  a  bill  is  accepted  for  the 
accommodation  of  the  drawer,  the  amount,  if  paid  by  the  acceptor,  may  be 
proved  by  the  acceptor  against  the  estate  of  the  drawer.  But  a  distinction  is 
sought  to  be  drawn  on  the  ground  that  the  plaintiff  was  not  originally  an  accom- 
modation acceptor.  According  to  the  statute,  however,  you  are  to  look  at 
the  state  of  things  as  it  existed  at  the  time  of  the  issuing  of  the  commission, — 
now,  of  the  awarding  of  the  fiat.  I  see  no  reason  to  doubt  the  correctness 
of  the  decision  in  Yallap  v.  Ebers.  It  was  there  held  that  the  case  was  not 
within  the  fifly-second  section,  because  the  defendant  was  not  indebted  to 
the  plaintiff  at  the  time  of  the  bankruptcy. 

£rskin£,  J.  I  am  of  the  same  opinion.  When  the  fiat  was  awarded 
against  the  defendant,  there  was  a  bill  outstanding  upon  which  both  the 
plaintiff  and  tbe  defendant  were  liable.  In  the  ordinary  case  of  an  accommo* 
dation  bill,  the  drawer,  or  other  party  accommodated,  is,  as  between  them- 
Slaves,  the  party  primarily  liable,  and  the  party  who  lends  his  acceptance  is 
*4781  ^^^^  ^^'  ^^  pstrty  accommodated.  So  here,  ^although  the  plaintiff 
^  was  not  originally  an  accommodation  acceptor,  his  position  was 
changed  by  the  subsequent  agreement.  In  Yange,  ex  parley  3  Ves.  &  B.  39,(4) 
Lord  Eldon  says,  "  If  it  is  necessary  to  answer  the  moral  justice  of  the  case, 
the  late  act  of  parliament,  49  G.  3,  c.  121,  s.  8,(c)  would  give  considerable 
aid.  If  that  act  be  understood  as  %pplyin^  only  to  sureties  strictly,  it  is 
impossible  to  represent  the  Botfields  as  sureties :  but  many  cases  fall  within 
the  reach  of  the  other  words  in  that  act '  liable  to :'  cases  which  I  know 
that  act  was  intended  to  comprehend.  The  drawer  of  a  bill  of  exchange, 
for  instance,  is  not  strictly  a  surety  for  the  acceptor.  In  general  cases  the 
acceptor  is  primarily  liable  upon  the  bill ;  and  the  drawer  may  be  in  the 
nature  of  a  suretv :  but  if  the  real  transaction  is,  that  as  between  them  the 
drawer  shall  be  first  liable,  after  what  has  passed  at  law,  and  here  with  re- 
fennce  to  the  acceptor  having  or  not  having  efiects,  I  state  from  a  perfect 

(a)  Ante,  470, 471. 

(h)  See  also  the  report  of  this  judgment  in  3  Hose,  45. 

(c)  The  prorisioDs  of  which  correspond  with  those  of  the  6  G.  4,  c  16,  s.  62. 
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recollection,  (a)  that  when  that  bill  passed  it  ^was  in  contemplation,  where 
justice  required  it,  that  the  acceptor  stiould  be  construed  a  person  liable 
for  the  drawer :  but  further,  the  circums  ances  of  each  are  to  be  looked  at ; 
and,  if  a  person  has  become  liable,  under  this  section  of  the  act  he  is  to 
have  relief." 

Maule,  J.  I  am  of  opinion  that  this  case  falls  within  the  fifty-second 
section  of  the  act,  and  that  it  is  distinguishable  from  Yallop  y.  Ebers. 
Under  that  section  every  person  who  at  the  issuing  of  the  commission  was 
^liable  for  any  debt  of  the  bankrupt,  is  entitled  to  prove  under  the  ■-•^^^q 
commission,  or  to  avail  himself  of  the  proof  made  by  the  creditor,  to  ■- 
the  extent  of  the  money  paid  by  such  person  after  the  commission  issued. 
In  this  case  the  debt  owing  upon  the  bill  was,*  no  doubt,  a  debt  for  which 
the  plaintiff  was  liable ;  and  it  was  a  debt  of  the  bankrupt.  In  Yallop  r. 
EberSj  the  bill,  accepted  by  the  plaintiff  Yallop,  of  which  the  Chamberses 
were  the  holders,  was  not  the  debt  of  the  bankrupt.  The  debt  must  be  a 
debt  which  the  bankrupt  could  have  been  compelled  to  pay.  A  party  who 
pays  a  debt  which  might  have  been  proved  against  the  bankrupt's  estate, 
protects  the  estate  to  the  extent  of  such  payment ;  and  having  so  protected 
the  estate,  he  is  entitled  to  stand  in  the  place  of  the  creditor  whose  debt  he 
has  so  paid.  Rule  discharged.  (6) 

(a)  This  seems  to  be  a  dangerous  mode  of  construing  an  act  of  parliament.  The  in* 
tention  of  an  act, — the  views  of  the  legislatare, — can  be  authentically  known  only  by  the 
language  in  which  the  royal  will  has,  with  the  advice  and  assent  of  the  three  estates  of 
the  realm  in  parliament  assembled  (ante,  ii.  456,  n.)  been  absolutely  expressed. 

(6)  The  plaintiff  having  brought  his  writ  of  error  returnable  in  the  Exchequer  Cham- 
ber, the  case  was  argued  before  Lord  Denman,  C.  J.,  Parke,  B^  Paueson,  J^  Alderson,B., 
Williams,  J^  Gurney,  B.,  Coleridge,  J.,  and  Rolfe,  B.,  in  Hilary  Vacation,  6  Vict.  (Tues- 
day, I6th  of  February,  1842,)  by 

Cleasby  for  the  plaintiff  in  error.  The  argument  was,  in  effect,  the  same  as  in  the 
court  below.  He  relied  upon  Yallop  r.  Ebert,  I  B,  6l  Ad.  698,  and  Taylor  v.  Youfige,  3  B. 
Sc  Aid.  621.  He  also  cited  Battel  v.  Dodgin,  9  Bingh.  663,  2  Mo.  db  8c.  777,  and  com* 
men  led  upon  Wood  v.  Dodgton,  2  Manle  6l  8elw.  195,  which  was  referred  to,  in  the  course 
of  the  argument,  by  Parke,  B. 

Bramwell  (with  whom  was  Willes)  contra,  was  stopped  by  the  court. 

Lord  Denman,  C.  J.  It  appears  that  the  bills  in  this  case  were  originally  accepted  for 
a  valuable  consideration ;  but,  in  consequence  of  the  arrangement  afterwards  entered  into 
between  the  parties,  by  which  it  was  agreed  that  the  plaintiff  should  accept  two  other 
bills  and  that  the  defendant  should  provide  for  the  former  bills,  the  nature  of  the  transac- 
tion was  totally  changed,  and  the  former  bills  became,  in  effect,  accommodation  bills. 
The  plaintiff  then  became,  as  to  the  former  bills,  if  not  strictly  a  surety  for  the  defend- 
ant, yet,  at  all  events,  a  person  liable  for  the  debt  of  the  defendant,  within  the  meaning 
of  the  52d  section  of  the  6  G.  4,  c.  16.  The  certificate  of  the  defendant  was  therefore  a 
bar  to  this  action. 

Parke,  B.  The  original  transaction  was  this  .-—The  plaintiff  had  accepted  two  bills 
drawn  *upon  him  by  the  defendant  for  value.  Upon  these  bills  the  plaintiff 
was  primarily  liable.  Before  they  reached  maturity,  however,  the  plaintiff  being  [*480 
unable  to  meet  them,  an  agreement  was  come  to  between  him  and  the  defend 
ant,  that  the  plaintiff  should  accept  two  other  bills  in  lieu  of  the  former,  which  were 
then  outstanding,  and  for  which  it  was  agreed  the  defendant  should  provide.  The  d^ 
fendant  failed  to  perform  his  agreement  and  became  bankrupt,  and  the  plaintiff  was 
afterwards  compelled  to  pay  those  bills.  It  appears  to  me  that  the  character  of  the  ori- 
ginal transaction  was  so  far  changed  by  the  subsequent  agreement,  that  the  plaintiil^ 
who  was  in  the  first  instance  primarily  liable  as  acceptor,  ceased  as  between  the  parties, 
to  be  so,  and  stood  in  the  situation  of  surety  for  the  defendant.  And  then,  according  to 
Van  Sandau  v.  Cortine,  3  B.  db  Aid.  18, 1  Chitt  R.  16,  and  other  cases,  this  was  a  debt  or 
demand  on  the  part  of  the  plaintiff  that  was  provable  under  the  fiat  against  the  defend- 
ant In  Yallop  V.  Ebert  the  bankrupt  was  no  party  to  the  bill,  trhich  the  plaintiff  had 
accepted;  and  the  latter,  therefore,  could  not  be  considered  either  as  *<  surety  for  "  or  as 
'*  aperson  liable  for  a  debt  to  "  the  bankrupt. 

The  other  judges  concurring,  Judgment  affimed. 
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BECKE  V.  CATTELL. 

In  an  letioa  for  an  attorney's  bill  of  costs,  the  town  agent  of  the  defendanl's  attorney 
obtains  an  order  for  taxing  the  bill.  The  plaintiff  cannot  call  upon  sach  agent  to 
take  Qp  the  master's  allocatur  and  pay  the  fees. 

80,  where  part  of  the  boainess  is  done  in  the  House  of  Lords,  and  the  certificate  of  the 
officer  of  the  house  is  necessary  for  the  purpose  of  enabling  the  taxing  master  to  com- 
plete  his  allocatur,  the  court  will  not  compel  the  defendant's  agent  to  take  such  cer* 
tificaie. 

Tms  was  an  action  brought  to  recover  the  amount  of  three  bills  of  costs. 
Messrs.  Austen  and  Hobson  as  agents  for  Mr.  Geiy,  the  attorney  who  con* 
ducted  the  defence  of  this  action,  obtained  a  judo's  order  for  referring  to 
the  master  for  taxation,  as  well  those  bills  as  certain  other  bills  of  costs,  one 
of  which  related  to  the  prosecution  of  an  appeal  in  the  House  of  Lords ; 
which  further  bills  the  plaintiff  was  ordered  to  deliver  within  a  month. 
*4811  "^^^  ^^^^  ^^^  business  in  the  *House  of  Lords  was  referred  for  taxa- 
'  tion  to  Mr.  Palk,  an  officer  of  the  House.  The  bill  was  left  with 
Mr.  P.  by  A.  and  H.,  who  attended  him  thereon.  The  defendant  having 
become  insolvent,  A.  and  H.  declined  applying  for  Mr.  P.'s  certificate.  A 
summons  was  then  taken  out  by  the  plaintitiT,  calling  upon  A.  and  H.  to 
show  cause  why  such  a  certificate  should  not  be  procured  bv  them  ;  and  the 
following  order  was  made  by  Coltman,  J. :  '^  I  order  that  tne  defendant  do 
procure  the  certificate,  and,  in  default  thereof,  that  the  plaintiff  be  at  liberty 
to  obtain  it,  and  that  the  master  allow  the  costs  thereof,  and  of  this  order, 
on  taxation."     The  platntifT  having  declined  to  draw  up  this  order, 

Sir  T.  Wilde,  Serjt.,  in  Trinity  term  last,  moved  for  a  rule,  calling  upon 
the  defendant  A.  and  H.  to  show  cause,  why  A.  and  H.  should  not,  within 
a  week,  procure  Mr.  Palk's  certificate  of  the  amount  of  costs  allowed  by 
him  to  (he  plaintiff,  or  why,  in  default  of  his  or  their  so  doing,  the  master 
d)ould  not  be  at  liberty  to  aJlow  to  the  plaintiff  the  amount  of  costs  allowed  by 
Mr.  Palk,  upon  such  amount  being  verified  by  the  plaintiff  or  his  agent ; 
and  why  A.  and  H.  or  Mr.  Gery  should  not  refund  to  the  plaintiflf  so  much  as 
he  might  pay  to  Mr.  Palk,  in  order  to  obtain  his  certificate.  It  is  submit* 
ted  that  it  was  the  duty  of  A.  and  H.  to  do  all  that  was  necessary  to  perfect 
the  proceedings  which  they  had  commenced.  A  rule  nisi  having  been 
granted, 

GcuBmrnj  Serjt.,  showed  cause.  Neither  Mr.  Gery  nor  his  town  a^nts 
were  bound  to  go  on  and  disburse  money  for  the  purpose  of  obtaining 
Mr.  Palk's  certificate,  afler  their  client  had  become  insolvent. 

Sir  T.  WUde,  Serjt.,  in  support  of  the  rule.  When  Becke  the  present 
*48'21  P'^in^^^^  conducted  Cattell's  suit  *against  Correll  to  a  successful 
^  termination,  Cattell  colluded  with  Correll  for  the  purpose  of  de> 
priying  Becke  of  his  costs.  [Tindal,  C.  J.  Is  it  not  the  course  for  the  per* 
son  who  wants  to  use  the  allocatur  to  pay  for  it,  and  afterwards  to  get 
himself  reimbursed  by  the  other  party  ?]  No,  the  towii  agent  is  the  party  to 
whom  alone  the  officers  can  look  for  their  fees.  He  is  the  person  who  puts 
the  officers  in  motion,  and  he  it  is  who  must  pay  for  the  business  which  is  ' 
done.  Griffiths^  ex  pnrUj  1  Madd.  56, 2  Rose,  342.  [Maule,  J.  Suppose 
that,  instead  of  stopping  short  here,  the  defendant  had  stopped  before,  does 
not  this  appear  to  be  rather  in  the  nature  of  a  neglect  to  prosecute  the  order  ^ 
fcr  referring  the  bills  to  be  taxed  ?]  The  plaintiff  might  probably  have  suc- 
ceeded in  an  application  to  discharge  the  order  for  taxation  upor  that  ground ; 
bat  it  18  submitted  that  he  was  not  bound  to  take  that  course.    If  the  plainp 
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tiflf  were  to  pay  the  20/.,  he  would  periiaps  be  entitled  to  include  it  in  the 
allocatur ;  but  it  may  be  said  to  be  a  uniTersal  rule,  that  an  attorney  who 
procures  a  thing  to  be  done,  in  delay  of  the  adverse  party,  is  bound  to  go 
through  with  it.  The  court,  in  the  exercise  of  its  general  jurisdiction  over 
one  of  its  own  officers,  will  not  permit  him  to  throw  an  impediment  io  the 
way  of  the  prosecution  of  an  order  obtained  by  himself.     Cur.  adv.  vuU. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court 

This  was  a  rule  obtained  by  the  plaintiff,  an  attorney,  who  had  brought 
an  action  for  his  bills  of  costs  against  the  defendant,  his  client,  in  substance 
and  effect,  calling  on  the  defendant  and  Messrs.  Austen  and  Hobson,  the 
London  agents  for  the  defendant,  to  show  cause  why  Messrs.  Austen  and 
Hobson,  or  Mr.  Ger^,  the  country  ^attorney  of  the  defendant,  should  r^icQ 
not  pay  the  plaint  iii  such  money  as  might  be  paid  by  the  plaintiff  to  ^ 
obtain  the  certificate  of  Mr.  Palk,  the  taxing  officer  of  the  House  of  Lords. 
The  bills  of  costs  upon  which  the  action  was  brought,  and  also  some  other 
bills  of  costs  in  equity  suits,  and  in  an  appeal  to  the  House  of  Lords,  had 
been  referred  to  one  of  the  masters  of  this  court  under  a  judge's  order  to 
be  taxed,  and  the  master,  in  the  usual  course  of  business,  had  sent  the  bill 
relating  to  business  done  in  the  House  of  Lords,  to  Mr.  Palk,  the  taxing 
officer  of  the  House,  in  order  to  obtain  his  certificate ;  but  the  defendant 
having  become  insolvent,  no  one  was  willing  to  take  up  the  certificate,  as 
the  fees  for  the  taxation  amounted  to  a  considerable  sum.  This  application, 
therefore,  seeks  to  compel  the  defendant's  agent  in  London,  to  procure  the 
certificate,  and  to  pay  the  taxing  fees.  The  question  before  us  is,  in  efiect, 
the  same,  and  must  be  decided  on  the  same  principle,  as  if  there  had  been 
no  reference  to  the  House  of  Lords  ;  but  the  application  had  been  made  to 
compel  the  London  agent  to  pay  the  fees  of  the  master's  office,  for  obtaining 
the  master's  allocatur  of  the  costs  upon  a  bill  referred  for  taxation. 

What  might  .have  been  the  effect  of  such  an  application  if  made  on  the 
part  of  the  master,  or  any  other  officer,  it  is  not  necessary  to  deterroine.(a) 
In  the  case  of  such  an  application,  the  principle  laid  down  in  Griffiths^  ex 
parUf  2  Rose,  342,  1  Madd.  56,  might,  possibly,  have  applied  ;  and  as  no 
one  appeared  before  the  master  but  the  London  agent,  it  might  well  be 
argued  that  the  officers  looked  to  him  only,  not  to  the  country  attorney  or 
the  client,  for  the  fees  due  to  them  for  taxation  of  the  bill.  But  this  is  an 
application  by  the  plaintiff  in  the  action ;  *and  we  are  unable  to  rt^oi 
see  any  principle  on  which  we  can  enforce  any  remedy  against  the  ^ 
London  agent  of  the  defendant,  in  favour  of  the  plaintin.  No  authority  has 
been  cited  for  our  interference ;  and  it  would  obviously  be  open  to  this  in- 
convenience, that,  by  so  interfering,  we  might  enable  the  plaintiff  to  receive 
the  costs  of  taxation,  before  it  had  been  determined  whether  he  himself  was 
not  bound  to  pay  those  costs,  by  reason  of  more  than  a  sixth  part  of  the 
amount  of  his  bill  having  been  taken  oflfon  taxation. 

We  therefore  feel  ourselves  bound  to  refuse  this  application. 

Rule  discharged,  without  costs.(6) 

(a)  The  masters  are  now  paid  by  salaries,  and  have  no  interest  in  the  fees. 

(6)  As  between  an  attorney  or  ai?ent  and  his  own  client,  the  attorney  or  agent  is  not 
bound  to  proceed  if  the  client  omits  to  sapply  him  money  for  disbursements.  But  be 
cannot  abandon  "his  client  on  account  of  his  not  being  supplied  with  funds,  without 
giring  reasonable  notice  of  his  intention  so  to  do.  Vide  CretnpeUv.Pyron^  14  Yes.  S73; 
Boumm  v.  Earh,  Mood,  db  Malk.  638 ;  Hohy  y.  Built,  3  B.  db  Ad.  360,  (83  E.  C.  L.  R. ;)  Von 
8amda%  v.  Prowne,  9  Bing.  402,  (23  E.  C.  L.  R,)  S  Mo.  4c  Scott,  643, 1  Dowl.  P.  C.  716; 
Lawrence  v.  Pottg,  6  Car.  dc  P.  428,  (26  E.  C.  L.  R. ;)  CommereU  v.  Poynton,  \  Swaost.  1 ; 
Jfaywf  r.  Watt,  3  Swanst.  93 ;  WaStworih  v.  Marshall,  3  Tyrwh.  228,  2  Gro.  &  Jerr.  M; 
JTofm  V.  09lmm,  4  Tyrwh.  446,  2  Ore.  dc  M.  629 
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DOUGLAS  V.  CHALK  and  Another. 


The  commissioners  under  certain  local  acts  for  paving,  ice.,  the  parish  of  P.,  were  au- 
thorized to  make  a  rate  or  rates  for  paving,  Sec  to  be  assessed  on  all  bouses,  dec, 
vitbin  the  district,  and  also  a  rate  or  rates  for  forming,  &c.  and  embellishing  centres 
of  squares,  to  be  assessed  on  the  houses,  &Cn  to  be  erected,  and  to  encompass  the 
squares.  The  general  metropolitan  paving  act  (67  G.  8,  c  zxiz.  s.  34)  authorizes  the 
persons  who,  under  any  local  act,  were  empowered  to  make  rates  u>r  paving,  Ac* 
either  separately  or  jointly  with  other  purposes,  to  make  any  such  rate  as  shall  be 
necessary  for  paving,  &c^  pursuant  to  the  direction  of  any  local  acts  and  of  that  act, 
either  separately  or  jointly  for  other  purposes ;  and  directs  that  such  rates  and  all 
rates  made  with  respect  to  paving,  ^bc,  either  separately  or  jointly  with  any  other 
purpose,  by  virtue  of  any  local  act  and  that  act,  shall  be  laid  upon  every  person  who 
shall  inhabit,  dec,  any  messuage,  dic^  in  any  street  within  the  parish. 

BtU,  that  a  rate,  under  the  metropolitan  paving  act,  if  assessed  on  the  inhabitants  gene- 
rally, must  be  confined  to  purposes  in  which  all  parties  rated  have  a  common  inte- 
rest; and,  therefore,  that  a  rate,  purporting  to  be  made  by  the  commissioners  under 
the  local  act,  for  the  jmrpoan  of  thi  tanu  aefs,  upon  the  inhabitants  generally,  is,  <z  /a- 
rir,  bad,  as  being  a  joint  rate  for  several  purposes,  including  one  purpose,  namely,  the 
embellishiog  of  the  squares,  in  which  only  a  particular  class  or  persons  had  an 
interest. 

This  was  an  action  of  debt,  brou^t  by  the  plaintifTas  clerk  to  the  com* 
*4861  °^'^^'^^'^  appointed  and  acting  under  and  by  virtue  of  the  41  G.  3, 
-'  c.  cxxxi.,(a)  43G.  3,  *c.  cxxxix.,(6)  and  55  G.  3,  c. 


\,  local  acts  for 

(a)  Sect.  37,  enacts  "That  one  or  more  rate  or  rates,  assessment  or  assessme'nts,  shall, 
for  the  purpose  of  repairing,  rUansing,  lighting,  wateringf  and  watching  the  streets,  squares, 
and  other  public  passages  and  places  which  shall  be  within  the  limits  of  this  act,  be  laid 
and  assessed  by  the  commissioners  once  in  every  year,  or  opener  if  they  shall  judge  it 
needfnt,  opon  all  houses,  shops,  warehouses,  coach-houses,  stables,  cellars,  vaults, 
bnildings,  and  tenements  in  any  of  the  said  streets,  squares,  and  other  public  passages 
lod  places,  in  such  sum  or  sums  of  money  as  the  commissioners  shall  order  and  direct; 
and  that  one  or  more  rate  or  rates,  assessment  or  assessments,  shall,  for  the  purpose  of 
/flmnig,  making,  tncUmngf  planting,  ornamenting,  and  rmM/uAtng  the  centres  or  areas  of 
the  said  squares,  be  in  like  manner  made  and  assessed  on  the  houses  and  buildings  to  be 
erected  and  built  and  to  encompass  the  said  squares,  in  such  sura  or  sums  of  money  as 
the  said  commissioners  shall  order  and  direct;  but  so,  nevertheless,  as  that  such  rate  or 
rates,  assessment  or  assessments  do  not  ezceed  in  the  whole  in  any  one  year  the  several 
sams  of  money  next  hereinaAer  mentioned,  thtirt  ts  to  say,  for' paving,  repairing,  cleans 
in^,  and  lighting  the  said  several  streets,  squares,  and  other  public  passages  and  placet 
the  snm  of  2g.  in  the  pound,  according  to  the  yearly  rent  or  value  of  such  houses,  dec, 
vhich  are  or  shall  be  situate  within  the  limits  of  this  act ;  for  forming,  making,  enclos- 
in;r,  ornamenting,  and  embellishing  the  centres,  areas,  or  middle  spaces  of  the  said 
'qnares  which  shall  be  Ipid  out  and  made  within  the  limits  of  this  act,  the  sum  of  Is.  in 
the  pound,  according  to  the  yearly  rent  or  value  of  such  houses  and  buildings  as  shall 
^  erected  and  built  in  such  respective  squares  or  places ;  for  watching  the  said  streets, 
Kqaares^,  and  other  public  passages  and  places,  the  sum  ofdd.  in  the  pound  according  to 
the  yearly  rent  or  value  of  such  houses,  dec,  whheAi  are  or  shall  be  situate  within  the 
limits  of  the  act;  and  for  watering  such  streets,  sqaares,  and  other  public  passages  and 
places,  the  sum  of  6d,  in  the  pound,  according  to  the  yearly  rent  or  value  of  such 
h<>u«es,  &C.,  which  shall  be  situate  within  the  respective  streets,  squares,  and  other  pub- 
lic passages  and  places,  from  time  to  time  to  be  watered  in  pursuance  and  according  to 
the  directions  of  this  act;  and  that  the  commissioners  shall  cause  separate  and  distinct 
scconnts  to  be  kept  of  the  produce  of  the  said  respective  rates  and  assessments,  and 
of  the  application  of  the  same  respectively." 

(6)  By  sect  26,  so  much  of  sect  37,  of  41  O.  S,  c  cxzzi.,'as  empowers  the  commis* 
tioner^  to  make  a  rate  or  assessment  for  paving,  repairimg,  cUanting,  and  lighting  the 
streets,  squares,  and  other  places  under  their  management,  and  also  a  rate  or  assess- 
^^^oT  tnttrking  the  same  streets,  Ac,  is  repealed. 

Beet.  26,  enacts  "That  one  or  more  rate  or  rales,  assessment  or  assessments  shall,  tor 
the  purpose  of  repairing,  cUannng,  lighting,  and  watching  the  said  several  streets,  squares, 
ind  other  public  passages  and  places  within  the  limits  of  the  first  recited  act  (41  G.  8, 
^cxixi.)  and  this  act  be  made,  laid,  and  assessed  by  the  said  commissioners  appointed 
*■*' ^^rrying  the  same  acts  into  execution,  once  in  every  year,  or  oftener  if  they  should 
We  it  needful,  (forming one  aggregate  a^cconnt,)  i:i|fon  all  and  every  person  and'per* 
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a  di^rict 
Act 


i^rict  within  the  jurisdiction  of  the  General  Metropolitan  'Paving   r^Agr 
t,  67  G.  3,  c.  29y(a)  to  recover  from  the  defendants  111.  25.,  being  I 

sons  who  shall  inhabit,  hold,  nse,  occapjr,  possess,  or  enjoy  anj  hoase,  shop,  warehoase 
eoaeh-bottse,  stable,  cellar,  vault,  bnildiiifir,  or  tenement,  in  any  of  the  said  streets, 
sqnares,  and  other  public  passages  and  places,  in  such  sum  or  sums  of  money  as  the 
•aid  commissioners  shall  order  or  direct,  so  as  such  rate  or  rates,  assessment  or  assess- 
ments, do  not  exceed  in  the  whole  in  any  one  year,  the  sum  of  S«.  M.  in  the  pound,  ac- 
cording to  the  yearly  rem  or  value  of  such  houses,  shops,  Ac,  wh*ch  are,  or  shall  be 
situate  within  the  limits  of  the  first  recited  act  and  of  this  act." 

(a\  Sect  94,  enacts  **That  it  may  be  lawful  to  and  for  the  persons  wlio,  under  wj 
local  act  or  acts  of  parliament  for  any  parochial  or  other  district  within  the  jurisdictioo 
of  this  act,  are  empowered  to  make  rates  and  assessmenu  for  the  expenses  of  paving  or 
keeping  in  repair  the  pavements  of  any  streets  or  public  places  within  such  parochial 
m  other  district,  either  separatelv  or  jointly  with  other  purposes,  from  time  to  time,  and 
at  all  times  ailier  the  passing  of  this  act,  for  and  notwithstanding  any  provisions  or  r^ 
strictionsy  matters  or  thin^  in  such  local  act  or  acts  of  parliament  contained,  to  niike 
and  sign  all  and  every,  or  any  such  rates  or  assessments  as  shall  be  from  time  to  time 
necessary  or  expedient  for  jHimng  or  npatnng  the  pavements  of  the  streets  and  pnUic 
places  within  such  parochial  or  other  district,  pursuant  to  the  direction  of  the  local  set 
or  acts  of  parliament  for  such  parochial  or  other  district,  or  of  this  act,  and  for  the  pay- 
ment of  all  debts,  dec.,  either  eepareUelif  or  jointly  for  other  purpo$ei,  as  to  such  persons 
shall  seem  reasonable  and  proper,  not  Exceeding  in  amount  in  any  one  year,  double  the 
sum  or  sums  in  the  pound,  limited  and  fixed  in  the  local  act,  dec,  and  that  such  rates  or 
assessments  may  be  either  substituted  for  the  rates  or  assessments  directed  by  sach 
local  act  or  acts  of  parliament  to  be  made,  for  or  in  respect  of  the  paving  and  keeping  ia 
repair  the  pavements  of  such  parochial  or  other  districts,  either  separately  or  ezclo- 
sively  or- jointly  with  any  other  objecta  or  purposes,  or  may  be  additional  thereto,  as  the 
persons  making  the  said  rates  or  assessments  from  time  to  time  at  the  making  thereof 
may  determine  and  direct;  and  that  such  rates  and  assessments,  and  also  all  rates  ai»d 
assessments  made  and  signed  from  and  after  the  passing  of  this  act,  for  and  in  retpeci 
of  or  towards  the  paving  or  repairing  the  pavements  of  the  streets  or  public  places  is 
any  parochial  or  other  district,  and  either  separately  or  jointly  with  or  towards  any  other 
object  or  purposes,  by  virtue  of  any  local  act  or  acts  of  parliament,  or  by  virtue  of  this 
act,  shall  be  laid  upon  all  and  every  person  and  persons  who  do  and  shall  inhabit,  hold, 
occupy,  be  in  possession  of,  or  enjoy  any  messuages,  tenements,  lands,  grounds,  coach- 
houses, stables,  cellars,  vaults,  houses,  shops,  warehouses,  or  other  buildings  or  heredi- 
taments, situate  or  being  within  any  of  the  streets  or  places  within  the  said  parochial 
or  other  district,  and  shall  be  just  and  equal  pound  rate,  and  sbaU  be  laid  according  tP 
the  annual  rents,  or  value  of  such  messuage,  dec.,  respectively;  and  also  that  all  rates 
or  assessments  hereafter  made  by  virtue  of  this  act,  shall  be  made  and  signed,  and  al- 
lowed, and  published  by  the  same  persons,  and  in  the  same  manner  as  bath  bees 
directed  by  the  local  act  or  acts  of  parliament  relating  to  each  particular  parochial  or 
other  district,  as  to  the  rates  or  assessments  for  such  parochial  or  other  district,  for  and 
towards  the  expense  of  paving  and  repairing  the  pavements  therein,  and  either  seftap 
rately  or  jointly  with  any  other  objects  and  purposes,  by  such  local  act  or  acts  of  pir- 
liament,"  dec,  dec 

Beet  25,  enacts  **  That  in  any  parochial,  or  other  district,  wherein,  by  virtue  of  the 
local  act  or  acts  of  parliament,  one  general  rate  or  assessment  only  is  directed  to  U 
made,  for  the  paving  and  repairing  of  the  pavements  therein,  as  well  as  for  other  objects 
and  purposes  mentioned  in  such  local  act  or  acts  of  parliament,  it  shall  be  lavfol  to 
and  for  the  persons  authorised  by  such  local  act  or  acts  to  make  such  rate  or  assess- 
ment, to  make  and  sign  from  time  to  time  such  separate  rates  or  assessments  for  the 
other  objects  and  purposes  mentioned  in  such  local  act  or  acts  of  parlfament,  and  to  make 
and  sign  such  other  separate  rate  or  assessment  as  may  be  necessary  for  the  purposes 
of  paving  or  repairing  the  pavements  of  such  parochial,  or  other  district,  and  for  the 
payment  of  any  interest  or  annuities  chargeable  thereon,  or  for  the  payment  of  aof 
principal  moneys  due  or  which  may  become  due  in  respect  thereof  under  and  by  viruM 
of  this  act,  or  shall  and  may  make  and  sign  from  time  to  time  general  rates  or  assess- 
ments, as  well  for  and  towards  the  expenses  of  and  concerning  the  paving  or  repairinf 
the  pavements  of  such  parochial  or  other  districts,  as  for  all  and  every  or  any  of  tba 
other  objects  and  purposes  relating  to  the  said  parochial  or  other  district  mentioned  ia 
any  such  local  act  or  acts  of  parliament,  as  such  persons  authorized  by  such  local  v^ 
or  acts,  d^n  shall  from  time  to  time  deem  most  expedient;  and  that  the  moneys  to  ba 
raised  under  and  by  virtue  of  such  separate  rates  or  assessments,  or  general  rata  or 
assessments,  when  and  as  they  shall  be  collected  and  received,  or  any  portions  of  fsa^ 
fsfieral  rates  or  asseasmeats,  shall  be  aither  paid  to  oae  treasurer  or  othar  ptrfoo  vr 
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the  anuMiDt  of  three  seyefdi  rates  or  assessments  of  23/.  14m.  each,  alleged^ 
^Afm  ^^  ^^^   ^beeo  made  by  the  said  commissioners  on  the  8th  of' 
^^J  June,  1836,  the  14th  of  December,  1836,  and  the  14th  of  June, 
1837,  respectively.     Plea — nunquam  indAiUUL 

*4891      ^'^^  cause  came  on  for  trial  before  Tindal,  C.  J.,  at  the  sittingi 
-■  at  Westminster,  after  Michaelmas  term,  1838,  when  a  verdict  was 
foond  for  the  plamtiff,  subject  to  the  following  case,  with  liberty  to  either 
paity  to  turn  it  into  a  special  verdict.(a) 

The  case,  after  slating  the  abuttals  of  the  new  parish  church  of  St.  Pan* 
eras,  in  the  New  Road ;  that  the  New  Road  was  formerly  a  turnpike  road, 
but  by  a  local  act  was  changed  into  a  common  highway,  and  was  to  be 
jDaintained  and  repaired  as  ^uch ;  that  the  69  G.  3,  c.  cxxxiz.  s.  70,  raade» 
provisions  for  the  repair  of  the  highways  and  footpaths  within  the  parish 
of  St  Pancras;  that  the  footway  on  the  north  side  of  the  church  was  part' 
of  the  footpaths  referred  to  by  that  act ;  and  that  the  directors  of  the  poor 
of  the  parish  of  St.  Pancras  had,  from  time  to  time,  exercised  the  power 
thereby  given  them  to  appropriate  part  of.  the  rates  raised  every  year  under 
the  same  act  for  the  purposes  mentioned  in  the  said  section, — ^proceeded  to 
set  oat  a  copy  of  the  rate,  dated  the  8th  of  June,  1836. 

The  rate  was  described  as  an  assessment  of  6d.  in  the  pound  at  a  rack- 
rent,  made  on  the  8th  of  June,  1836,  by  the  commissioners  authorized  to 
carry  into  execution  the  several  acts  before  mentioned,  ^'  upon  the  inhabit* 
ants,  occupiers  or  owners  of  houses,  shops,  warehouses,  coach«bouses, 
stables,  cellars,  vaults,  buildings,  tenements,  or  hereditaments,  lands,  and 
grounds  in  the  several  streets,  squares,  and  places  thereinafter  mentioned, 
for  half  a  year,  commencing  from  the  25th  of  March  then  last  past,  one- 
^4907  ^^  ^^  ^^^  ^^^  ^^  ^^  payable  at,  or  ^immediately  after,  Midsummer^^ 
^  day  next,  and  the  other  half  at,  or  immediately  after,  Michaelmas- 
day  next"  The  defendants  (the  churchwardens)  and  the  church-trustees 
were  assessed  at  23/.  14s.,  in  respect  of  1422  square  yards  of  foot  and  car- 
riage-way at  4d,  per  yard ;  and  the  document  concluded  thus : — ^^  We  the 
commissioners  appointed  for  carrying  into  execution  the  before  mentioned 
acts  of  parliament  of  the  41st,  43d,  65th,  and  57th  years  of  the  reign  of 
Kng  George  III.,  do,  for  the  purposes  of  the  same  acts^  order  and  make  the 
rate  of  assessment  stated  in  the  foregoing  pages,  and  do  direct  the  same  to 
be  yAd  to  our  collector,  &c.     As  witness  our  hands,"  &c. 

The  rate  was  signed  by  six  communioners. 

The  situation  of  the  1422  square  yards  having  been  described,  the  case 
proceeded  to  state  that  the  rate  was  made  in  consequence  of  a  resolution  of 
the  commissioners  appointed  under  the  said  acts  of  parliament,  at  a  general 
meeting  of  the  commissioners  held  in  the  board  room  at  the  commissioners^ 
offices  on  the  8th  of  June,  1836.    The  resolution  was  as  follows : — 

"  Resolved — that  a  rate  of  6d.  in  the  pound  at  a  rack-rent  be  made  for 
repairing,  cleansing,  and  lighting  the  several  streets,  squares,  and  other 
places  for  the  half  year,  hoax  Lady-day  last  to  Michaelmas-day  next,  one»> 

P«noBs,aDd  be  eonciderod  as  one  general  fund,  to  be  applied  to  the  purposes  mentioned 
u  sQcb  local  act  or  acts  of  parliament  and  in  this  act,  or  shall  be  paid  to  different  trea- 
tQFfrs  fir  other  person  or  persons,  and  be  considered  as  separate  and  distinct  fands,  to 
he  applied  in  part  for  and  towaids  the  expenses  of  and  coooemin^  the  pavements  of 
the  streets  and  public  places  in  each  of  sach  parochial  or  other  districts,  and  in  other 
part  towards  the  other  objects  and  purposes  for  which  the  separate  rates  and  assess* 
meats,  or  freneral  rales  and  assessments  shall  be  made,  as  the  persons  authorised,  dEo^ 
from  time  to  lime,  at  the  making  and  signing  thereof,  may  deiermine  and  dtreet.'* 
(«)  Vide  WAV^  STl 
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half  of  the  rate  to  be  paid  at,  or  immediately  after,  Midsummer-day  next, 
and  the  other  at,  or  immediately  after,  Michaelmas  day  next." 

This  resolution  was  confirmed  at  the  next  meeting  of  the  commissioners 
on  the  13th  of  July  following;  the  minutes  of  the  meeting  at  which  the 
said  resolution  was  passed,  and  of  the  meeting  at  which  the  same  was  con- 
firmed, were,  respectively,  signed  by  the  chairman  and  also  by  the  clerk  of 
commissioners. 

The  rate  was  not  signed  at  that  meeting,  or  on  the  *day  on  which   fAQi 
it  bore  date,  but  at  a  subsequent  meetmg— on  the  14th  of  Sep-   '■ 
tember,  1836. 

Between  the  passing  and  confirming  of  the  said  resolution  and  the  signing 
of  the  rate,  the  rate  was  prepared  for  signature. 

At  the  last  mentioned  meeting  (14th  of  September)  the  attention  of  the 
board  having  been  called  to  a  negotiation  which  took  place  in  1822  and 
1830,  between  the  commissioners  of  the  said  trust  and  the  church-trustees 
of  the  parish  of  St.  Pancras,  for  paving,  lighting,  and  watching  round  St 
Pancras  church,  it  was  resolved — '^  That  the  trustees  for  building  a  new 
church,  &c.,  in  the  parish  of  St.  Pancras  shall  be  rated  for  1422  square 

Sirds  of  foot  and  carriage  way  paving  round  St.  Pancras  church,  in  the 
<ew  Road,  at  the  rate  of  4d.  per  square  yard ;  such  rate  to  commence  from 
the  25th  of  March  last,  &c. 

This  resolution  was  the  first  determination  of  the  commissioners  to  rate  or 
assess  the  church  or  the  church*trustees  to  the  rate  for  the  half-year  com* 
mencing  the  25th  of  March,  1836.  Neither  the  church,  the  trustees,  nor 
the  churchwardens  had  ever  been  rated  before. 

The  rate  was  first  demanded  by  the  collector  from  the  clerk  to  the  church* 
trustees  of  St.  Pancras,  on  the  23d  of  November,  1836. 

At  a  meeting  of  the  commissioners,  held  on  the  14th  of  December,  1836, 
the  collector  reported  that  he  had  made  application  to  the  clerk  to  the 
church-trustees  for  the  rate  assessed  for  St  Pancras  church,  when  he  stated 
that  the  church-trustees  were  not  liable;  and  it  was  resolved  ^^that  the 
churchwardens  of  this  parish  shall  be  assessed  on  the  present  rate  for  St 
Pancras  church,  in  addition  to  the  church-trustees  and  their  clerk."  This 
resolution  was  confirmed  at  a  subsequent  meeting;  and  the  minutes  of  both 
meetings  were  ^respectively  signed  by  the  chairman  of  such  re^ct-  r^M 
ive  meetings,  and  also  by  die  clerk  of  the  commissioners.  *- 

The  above  rate  was  first  demanded  by  the  collector  from  the  defendants 
bn  the  23d  of  December,  1836. 

The  other  two  rates  were  stated  to  have  been  made  under  nearly  similar 
circumstances,  and  to  have  been  in  like  manner  demanded  by  the  collector. 

The  plaintiff  was  a  commissioner  at  the  time  the  first  rate  was  resolved 
upon.  He  had  ceased  to  be  a  commissioner,  and  acted  as  clerk,  before  that 
rate  was  signed,  and  at  the  times  when  the  several  resolutions  relating  to 
(he  two  last  rates  were  made  and  confirmed,  when  they  were  signed,  and 
when  this  action  was  commenced :  no  appointment  in  w^riting  of  the  plain- 
tiff as  clerk  was  proved. 

The  defendants  were,  at  the  several  times  when  the  rates  were  respect- 
ively made,  and  when  this  action  was  commenced,  the  churchwardeiifi  of 
the  said  parish.  The  church-trustees  are  the  trustees  appointed  and  acting 
under  the  acts  of  the  56  G.  3,  c.  xxxix.  and  1  &  2  G.  4,  c.  xxiv.  'Hie 
church,  at  the  times  when  the  said  rates  were  made,  was  a  finished  build- 
•ng,  and  used  as  the  parish  church ;  and  the  same  is  not,  nor  are  the  de* 
fendants  or  the  church-trustees,  rated  otherwise  than  in  the  said  assessment! 
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The  churchwardens  of  the  parish  are,  by  virtue  of  their  oflice,  trustees  of 
the  church. 

The  case  then  set  out,  at  considerable  length,  various  resolutions  come  to 
respectively  by  the  directors  of  the  poor  of  the  parish  of  St.  Pancras,  the 
commissioners  for  paving  the  Southampton  estates,  and  the  vestry,  and  also 
agreements  and  contracts  entered  into  between  those  bodies  between  1822 
and  1830  inclusive,  by  virtue  of  which  the  commissioners  paved,  lighted, 
and  watched  certain  footways  in  the  parish,  the  directors  of  the  poor  and 
me  vestry  sharing  the  expenses  of  laying  down  the  pavements  between 
*4931  ^^°^'  ^^^  ^^^^  ^'^  stated  that  '^the  church  was  within  the  limits 
-■  of  the  said  local  pavine  acts ;  that  the  said  foot  pavements  wei^e 
lifted  by  the  commissioners;  that  the  road  over  the  said  pavements  rouml 
the  church  was  an  open  public  way ;  that  the  footways  comprised  in  the 
admeasurement  in  respect  of  which  the  churchwardens  and  the  church- 
trustf'es  were  rated,  were  paved  and  had  been  kept  in  repair  by  the  cooi- 
missioiiers,  and  that  the  carriage-ways  had  been  kept  in  repair  by  them,  but 
were  not  made  by  them.  ^ 

The  pleadings  in  the  cause,  and  also  the  several  statutes  referred  to,  are 
to  be  taken  as  part  of  the  case. 

The  question  for  the  consideration  of  the  court  b,  whether  the  plaintiff  is 
entided  to  recover  in  thb  action  the  amount  of  the  said  three  several  sums 
of '23/.  14^.,  or  any  part  thereof.  If  the  court  shall  be  of  opinion  that  the 
plaintiff  is  entitled  to  recover  the  whole,  or  any  part  thereof,  then  a  verdict 
is  to  be  entered  for  him  for  the  amount  which  the  court  may  think  him  en- 
titled to  recover.  But  if  the  court  shall  be  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover  the  same,  or  any  part  thereof,  then  a  verdict  is  to  be 
entered  for  the  defendants. 

Amongst  the  plaintiff's  points  for  argument  were  these :  3dly,  That  the 
assessment  of  the  defendants  in  respect  of  the  church  as  a  public  building 
is  widiin  the  powers  given  to  the  commissioners  by  the  local  acts,  or  the 
Metropolitan  Paving  Act,  or  one  of  them.  5thly,  That  the  several  rates 
were  good  both  in  form  and  substance. 

For  the  defendants,  1st,  That  the  rates  were  illegal  and  void :  2dly,  That  ^ 
the  church  was  not  liable  to  be  rated ;  6thl^,  That  the  rates,  as  regarded  the 
church,  were  asse&sed  on  a  wrong  principle ;  8thly,  That  the  rates  weie 
bad  upon  the  face  of  them,  in  not  sufficiently  specifying  the  purposes  for 
•4941  ^^^^^  ^^^y  ^^^'  ^^^^j  •being  expressed  to  be  made  generally  for 
-I   the  purposes  of  all  the  acts. 

The  case  was  argued  in  Easter  term  last,  by  Channdly  Serjt.,  (with  whom 
was  Bompasj  Serjt.,)  for  the  plaintiff,  who  cited  Rex  v.  WUson^  3  A.  &  EL 
817,  (30  E,  C.  L.  R.,)  5  N.  &  M.  119,  and  by  Peacock  (with  whom  wan 
Sir  T.  Wilde,  Serjt.,)  for  the  defendants,  who  cited  Looeridge  v.  HodeoU^ 
2  B.  &  Ad.  602 ;  Bex  v.  Mre  and  Colder  JVavigatum,  2  B.  &  C.  713, 4  D- 
t  R.  253 ;  Ref(ina  v.  Murphy ;  (a)  Rex  v.  Chapelwardene  of  Haworlh^ 
12  East,  556 ;  Lanchester  v.  Thompson^  5  NTadd.  4 ;  Woods  v.  Reed,  2  M. 
t  W.  777  ;  Rex  v.  Welbank,  4  Maule  &  Selw.  222 ;  Rex  v.  Cunningham^ 
5  East,  478;  ^Uamey- General  v.  Ruper,  2  P.  Wms.  125,  2  Eq.  Ca- 
Ab.  293. 

The  judgment  was  now  delivered  by 

TiMDAL,  C.  J.  This  was  a  special  case,  reserved  upon  the  trial  of  an 
action  of  debt  brought,  by  the  clerk  of  the  commissioners  appointed  under 
certain  local  acts  relating  to  the  paving,  &c.,  of  the  parish  of  St.  Pancrat, 
(a)  lu  which  a  rule  for  a  nev  Uial  was  made  absolaie»  Q.  B.  T.  1889. 
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•guiiist  the  diurchwardenfl,  for  the  mliiouot  of  three  rates  aBeged  to  hare 
been  made  under  the  powers  of  those  acts,  and  of  the  General  Metropolitan 
Street  Act 

Various  objections  were  made  to  the  legality  of  the  rates ;  but,  as  we  con- 
sider one  of  those  objections  to  be  well  founded,  and  that  the  rates  are  bad 
«pon  the  ground  of  that  objection,  it  becomes  unnecessary  to  give  our 
opinion  as  to  any  of  the  others. 

AH'  said  rates  are  stated,  upon  the  face  of  them,  to  hare  been  made  by 
the  commissioners  appointed  under  the  local  acts,  41  G.  3,  c.  cxxxi.,  43  G. 
3,  c.  cxxxix.,  and  55  G.  3,  c.  xxr.,  and  under  the  general  *act  for  r*^Qg 
paring,  &c.,  the  streets  of  the  metropolis,  57  G.  3,  c.  xxix. ;  and  ^ 
the  rates  are  also  expressly  stated  to  have  been  made  ybr  the  purposes  of  the 
$ame  acts.  And  one  question  that  has  been  raised  and  argued  before  us,  is, 
-whether  a  joint  rate  on  churches,  houses,  &c.,  can  be  made  for  all  the  pur- 
poses of  the  acts  referred  to  in  the  rate.  And  wc  are  of  opinion  that  such 
joint  rate  cannot  be  made,  and  that  the  rates  in  question  are  bad  upon  thai 
ground  of  objection. 

By  41  G.  3,  c.  cxxxi.  s.  37,  the  commissicmers  are  authorized  to  ma>  - 
one  or  more  rate  or  rates  for  the  purpose  of  repairing,  cleansing,  lighting . 
watering,  and  watching  the  streets,  squares,  and  public  passages  and  places 
within  the  limits  of  the  act,  upon  all  bouses,  shops,  &c.,  in  any  of  the  said 
streets,  squares,  and  public  passages  and  places;  and  also  one  or  more  rate 
or  rates  for  the  purpose  of  formin?,  making,  5lc.,  and  embellishing  the  centres 
or  areas  of  the  said  squares,  or  the  houses  and  buildings  to  be  erected  and 
built  encompassing  the  said  squares.  Under  this  act,  a  joint  rate  could  not 
be  made  for  all  the  purposes  of  the  act ;  there  is  nothing  in  the  act  to  au- 
thorize it ;  and  the  parties  who  are  liable  to  pay  the  expenses  of  repairing, 
cleansing,  &c.,  are  a  different  class  from  those  who  are  to  be  charged  with 
the  expense  of  embellishing  the  squares. 

By  the  43  G.  3,  c.  cxxxix.  s.  25,  so  much  of  the  former  act  (41  G.  3, 
e.  cxxxi.)  as  empowered  the  commissioners  to  make  a  rate  for  paving,  re- 
pairing, cleansing,  and  lighting  the  said  streets,  &c.,  and  also  a  rate  for 
watchmg  the  same  is  repealed.  Ar»d  b^  s.  26,  one  or  more  rate  or  rates 
shall,  for  the  purpose  of  repairing,  cleansing,  lighting,  and  watching  the  said 
several  streets,  &c.,  be  made,  once  in  eveiy  year,  or  oftener  if  needful  (form- 
ing one  aggregate  account,)  upon  every  person  who  shall  inhabit,  &c.,  any 
bouse,  &c.,  in  any  of  the  said  ^streets.  In  this  act  also  there  is  nothing  rs^g^ 
which  authorizes  a  joint  rate  for  repairing  the  streets  and  embellish-  ^ 
Ing  the  centres  of  the  squares. 

ny  bl  G.  3,  c.  xxix.  s.  24,  it  is  enacted,  in  substance,  that  it  shall  be 
lawnil  for  the  persons  who,  under  any  local  act,  are  empowered  to  make 
fates  for  paving,  &c.,  either  separate^  or  jointly,  with  other  purposes,  to 
make  any  such  rates  as  shall  be  necessary  for  paving,  &€.,  pursuant  to  the 
directions  of  the  local  acts  and  of  this  act,  and  for  the  pavAient  of  debts  incur- 
led  or  to  be  incurred,  &c.,  and  for  payment  of  inteiest  ancf  annuities,  &c.,or  for 
ihe  payment  of  principal  moneys,  either  separately  or  jointly,  for  other  purposes, 
«s  to  such  persons  riiall  seem  reasonable ;  and  such  rates,  and  all  rates  and 
lissessments  made  with  respect  to  paving,  either  separately  or  jointly  with  any 
other  purpose,  by  virtue  of  any  local  act  or  this  act,  shall  be  laid  upon  every 
person  who  shall  inhabit,  &c.,  any  messuages,  &c.,  within  any  of  the  streets 
within  the  said  parochial  or  other  district.  Now,  the  rate  authorize  I  hy  this 
section,  being  a  general  rate  on  all  persons  inhabiting,  &c.,  dwelling-houfieSy 
&c.,  within  the  district,  cannot  be  supposed  to  have  in  view  any  other  pur- 
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pMet  dnni  indi  whereb  the  iniHibiUuits  of  tfie  dnlrict  mnerally  hi  ve  a 
eommoo  interest  Where,  as  in  the  present  case  ofembellisiing  che  sqcares, 
a  paitieiihr  class  of  persons,  distinet  from  ibe  general  bodj  of  the  inhabit* 
a^  arc  bj  the  local  act  subjected  to  a  special  rate  in  respect  of  a  particular 
benefit  which  they  enjoy,  it  cannot  hare  been  the  intention  of  the  legislature 
b?  soch  a  section  as  that  now  under  consideration,  to  rdiere  the  particular 
€Mas  who  ought  to  bear  the  burden  in  respect  of  die  advantage  they  receire, 
and  to  cast  it  upon  those  who  have  either  no  share,  or  at  least  no  equal 
share  of  the  benefit 

For  tkcae  reasons,  it  seems  to  us^  that,  althoitgh  the  eatpreasions  of  the 
•jivri  section  are  somewhat  large  and  vague,  '^they  ought,  in  legal  con- 
-i   struction,  to  be  confined  to  rates  in  which  all  the  persons  rated,  may 
reasoaably  be  supposed  to  hare  a  common  interest,  in  respect  of  the  pur- 
poses for  which  the  rates  are  made. 

The  same  reasoning  will  apply  equally  to  the  twenty-^fifth  section  of  the 
57  G.  3,  e.  xxiz.,  upon  which  die  counsel  for  the  plaintiff  mainly  relied. 
Bj  that  section  it  is  oiacted,  in  substance,  that  in  any  parochial  or  other 
district,  wherein,  by  virtue  of  the  local  act,  one  general  rate  only  is  directed 
to  be  made  fi^r  paving,  as  well  as  for  other  objects  mentioned  m  such  act, 
it  disU  be  lawful  for  the  persons  authorized  by  the  local  act  to  make  such 
rsle,  to  maice  separate  rates  for  the  other  objects  mentioned  in  the  local  act, 
and  for  payment  of  interest  and  annuities,  or  for  payment  of  any  principal 
iBoneys ;  or  they  may  make  general  rates,  as  well  for  the  expenses  of  paving, 
fcc.,  aa  for  all  and  every  or  any  of  the  other  objects  relating  to  the  said  panh 
dmi  or  other  dittrict  mentioned  in  such  local,  act    The  ^ject  of  thi<)  sec- 
tioo  seems  to  be,  to  give  fiicility  to  the  making  of  rates  in  cases  where,  by 
the  kcal  act,  a  joint  assessment  only  can  be  made  for  paving  and  for  other 
objects  mentioned  in  the  act ;  and  its  efiect  is,  to  give  an  option  to  the  par« 
ties  authorized  to  make  the  rates,  either  to  ssake  a  separate  rate  for  each  of 
these  objects,  and  a  separate  rate  for  paving,  and  for  pa^jring  interest,  annui- 
tin,  ftc.,  or  to  make  a  joint  rate  for  the  exoenses  of  paving,  fcc.,  and  for  all 
ad  every  or  any  of  the  other  objects  relating  to  the  district ;  but  not  to 
aotborize  the  making  of  a  joint  rate,  for  a  purpose  relating  to  the  whole  dis- 
trict and  for  another  purpose  relating  to  a  part  of  the  dbtrict  only. 

And  the  objection  being,  not  merely  that  the  rate  is  excessive  in  respect 
of  the  sum  assessed  upon  the  church  trustees,  but  that  the  rate  is  a  joint  rate 
far  several  purposes  not  authorized  by  the  statutes  to  be  included  in  one 
*4dR1  ^^*  ^^^  defect  caimot  be  the  subject  of  an  appeal,  *biit  makes  the 
^^-1  rates  alto^ther  bad,  upon  the  principle  laid  down  in  the  cases  of 
TKsKmf(  T.  WeUbankj  4  M.  fc  S.  322;  and  The  King  v.  Cfunninghamj  5 
East,  478. 

On  the  gmund  of  die  objection,  therefore,  above  considered,  we  think 
fte  rate  bad,  and  that  the  verdict  ought  to  be  entered  for  the  defendants. 

Judgment  accordingly. 


BERRET  V.  UNDLEY. 

A.  estm  ufioa  pmalset  as  lenaaf  to  B^  sader  an  sirrtf neiic  aot  btndi ne  ander  ths 
•msmrn  of  rraodx*  for  five  years  Mid  a  half  ftom  Michaelmas,  ISSS.  In  1820,  a  nego- 
liniioa  is  entered  into  for  a  term  of  seven  years  **  from  the  expiration  of  the  prefent 
tem***  at  an  increased  rent,  the  landlord  makinsr  some  nlterations«  The  alterations 
are  SMde,  bat  no  lease  is  eiecnied.  At  Michaelmas,  1899,  a  whole  year's  rent  is  paid 
aftilM  iaciaated  ratc^  aad  paysMsis  itfe  afterwards  laade  on  the  same  footini^ 
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fiUctp  that  a  notice  given  on  the  1 1th  of  March,  1636»  to  qait  at 'MiehaehnaB,  wu  a 
valid  noticit. 

This  was  an  action  of  assumpsit  brought  to  recover  the  sum  of  2521.  for 
the  use  and  occupation  of  a  dwelling-house  of  the  plaintiff,  situate  at  Acton, 
in  the  county  of  Middlesex.    Plea :  non-assump^t 

At  the  trial  before  Coltman,  J.,  at  the  sittings  at  Westminster,  after 
Hilary  term,  1839,  a  verdict  was  found  for  the  plaintiff,  damages  252/.,  sub- 
ject to  the  qpinion  of  the  court  upon  the  following  case : 

Previously  to  July,  1823,  the  premises  were  in  me  occupation  of  P.  Deane 
and  J.  Deane  as  tenants  to  the  plaintiff.  On  the  22d  of  that  month  the  de- 
fendant wrote,  and  sent  to  the  plaintiff,  a  letter  of  which  the  following  is  a 
copy. 

'^Sir, — I  am,willmg  to  take  the  house,  late  Messrs.  Deanes',  for  five 
years  and  a  half,  at  sixty-six  guineas  &year ;  and  I  shall  be  ready  to  enter 
mto  an  agreement  with  you  to  that  eficct  at  any  time  you  may  appout; 
*but  I  wish  to  state  to  you  that  the  coach-house  and  stable  have  p«  .gg 
been  robbed  of  part  of  the  lead  of  the  roof,  which  ou^t  to  be  made  '- 
good  before  I  receive  possession." 

In  pursuance  of  this  letter,  the  defendant,  with  the  consent  of  the  plaintiff, 
entered  into  possession  of  the  premises,  and  became  tenant  thereof  from 
Michaelmas,  1823.  In  the  early  part  of  September,  1823,  the  plaintiff 
caused  the  draft  of  a  lease  of  the  premises  to  be  sent  to  the  defendant  for 
his  approval.  On  the  20th  of  September,  1823,  the  defendant  returned  the 
draft  lease  to  the  plaintiff  with  a  letter,  of  which  the  following  is  a  copy. 

^'  Mr.  Lindley  has  to  apologize  to  Mr.  Berrey,  for  having  detained  the  draft 
of  lease  so  long.  He  now  returns  it,  with  Messrs.  Deanes'  agreement.  Mr. 
Berrey  will  observe  one  alteration,  or  rather  addition  to  the  lease  on  account 
of  property  tax, -which  Mr.  Lindley  wishes  to  have  inserted  ;  and  that  this 
is  the  only  matter  which  he  wishes  to  suggest." 

In  the  draft  lease  so  returned,  the  words  following,  viz.,  '^The  tax  called 
the  property  tax,  so  far  as  concerns  the  landlorJ,  only  excepted,"  were  writ- 
ten  in  pencil  in  the  margin  of  that  part  which  contained  the  covenant  for 
payment  of  the  rent  clear  of  all  taxes,  and  again  in  the  margin  of  that  part 
which  contained  the  covenant  for  quiet  enjoyment  of  the  demised  premises, 
viz.,  opposite  to  that  part  of  the  draft  lease,  which  stated  that  the  defendant 
^'  should  and  might  peaceably  and  quietly  have,  hold,  use,  occupy,  possess, 
and  enjoy  the  demised  premises,  and  every  part  thereof,  with  the  appurte- 
nances, for  and  during  all  the  term  of  five  years  and  a  half  thereby  granted, 
without  any  let,  suit,  or  trouble,  interruption,  eviction,  or  denial  of  or  by 
the  said  J.  A.  Berrey,  his  heirs,  &€.,  the  defendant  had  also  'written  r«5QQ 
in  pencil  the  words  following,  "  or  for  other  terra."  With  the  ex-  *• 
ception  of  these  two  pencil  writingfs.  the  draft  lease  was  returned  to  the 
plaintiff  in  all  respects  in  the  same  state  and  condition  as  it  was  in  when 
sent  by  him  to  the  defendant. 

On  the  fifth  of  September,  1826,  the  defendant  sent  to  the  plaintiff  a  letter, 
of  which  the  following  is  a  copy. 

'^  As  the  time  is  now  approachine  when  two  years  only  will  remain  of  the 
term  for  which  I  have  agreed  to  hold  my  house  of  you,  I  wish  to  know 
whether  you  are  disposed  tok  make  any  alterations  in  it,  if  I  continue  to  keep 
it  for  a  longer  period.  The  house  suits  me  well  enough  ;  but  it  is  not  suf- 
ficiently capacious,  and  there  are  some  little  matters  which  require  attention; 
chiefly,  I  want  to  have  a  room  or  two  added  to  the  house,  for  which  I  hare 
had  an  accurate  estimate  prepared ;  from  which  it  appears  that  the  alteit* 
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tions  I  wish  for  can  be  completely  effected  for  200/.,  or  250/.  If  you  are 
willing  to  lay  out  such  a  sum  upon  the  premises,  I  will  pay  you  such  addi* 
tiooal  rent  as  we  may  agree  upon  in  consideration  of  the  improv^ements,  and 
will  take  the  premises  upon  lease  for  seyeii>  fourteen,  or  twenty-one  years 
from  the  expiration  of  my  present  term.  Be  so  good  as  to  let  me  know 
what  you  are  disposed  to  do  in  this  matter  as  soon  as  you  have  made  up 
your  mind  upon  it." 

On  the  17th  o^Feoruary,  1827,  the  defendant  sent  to  the  plaintiff  a  letter, 
of  which  the  following  is  a  copy.  i 

'*  With  reference  to  our  conversation  of  yesterday,  and  for  the  sake  of 
saving  time,  I  think  it  better  to  say,  that  I  have  fully  made  up  my  mind  not 
to  pay  any  part  of  the  cost  of  the  proposed  addition  to  my  house.  That  I 
consider  wholly  a  landlord's  aflair,  for  which  I  am  willing  to  pay  as  a 
tenant.  Besides  which,  when  I  consider  how  much  it  is  probable  that  the 
improvements  I  meditate  of  the  premises,  will  cost  me,  I  should  not 
Miink  myself  justified  in  incurring  any  other  expense  for  some  time 
come.  You  had  better,  therefore,  when  you  write,  send  me  an 
agreement  upon  the  terms  of  84/.,  in  consideration  of  your  outlay,  insurance 
.of  house,  twenty-one  years  lease,  &c.,  signed  by  yourself,  and  I  will  return 
it  to  you,  in  duplicate,  signed  by  me." 

In  September,  1827,  the  sum  of  137/.  was  laid  out  in  repairs  by  the 
plaintif.  No  lease  was  ever  executed  between  the  parties,  nor  was  any 
draft  lease,  (other  than  that  already  referred  to,)  sent  by  the  plaintiff  to  the 
defendant,  until  after  the  notice  to  quit  had  been  given  by  the  latter,  as 
nereinafter  mentioned. 

Six  receipts  for  rent,  signed  by  the  plaintiff,  bearing  date  respectively, 
the  15tb  of  October,  1824,  21st  of  October,  1825,  l8th  of  January,  1827, 
16tii  of  January,  1829, 10th  of  Febnianr,  1830,  and  22d  of  October,  1835, 
were  given  in  evidence  on  the  part  of  the  defendant ;  and  it  was  admitted 
that  the  moneys  therein  mentioned  had  been  received  by  the  plaintiff  at  the 
times  when  such  receipts  respectively  bear  date.  [The  first  three  of  these 
receipts  were  for  69/.  Gs.  each,  the  fourth  for  87/.,  and  the  other  two  for 
84/.,  each  being  ^'  for  a  year's  rent"  due  at  the  Michaelmas  preceding,  ex- 
cept the  third,  which  was  stated  to  be  ^^  for  the  balance  of  rent  due  at 
Michaelmas  last."] 

The  defendant  also  gave  in  evidence  a  letter  sent  by  the  defendant  to  the 
plaintiff,  on  the  15th  of  November,  1834,  of  which  the  following  is  a  copy. 

^' At  last  I  send  you  the  amount  of  my  rent  to  Michaelmas,  1833.  viz., 
84/.,  for  which,  pray  let  me  have  a  ceceipt.  I  am  thoroughly  ashamed  of 
being  so  much  behind  hand,  but  I  shall  be  in  a  condition  to  pay  you  the 
rent  to  this  present  Michaelmas  in  March  next,  if  you  will  give  me  so  much 
time ;  and  after  that  we  shall  go  on  regtdarly ,  without  my  getting  into  arrear.^' 
*5021  *^^  ^^^  ^^^^  ^^  March,  1835,  the  defendant  caused  a  notice,  of 
^  which  the  following  is  a  copy,  to  be  delivered  to  the  plaintiff. 

"I  do  hereby  give  you  notice  that  I  intend  to  quit  possession  of  all  that 
messuas;e,  tenement,  or  dwelling-house  with  the  ^ard,  ganlen,  and  premises, 
which  I  now  hold  and  occupy  as  your  tenant,  situater  lying  and  being  at 
Acton,  in  the  county  of  Middlesex,  on  or  upon  the  29th  of  September  next. 
Dated  this  11th  day  of  March,  1835." 

On  the  occasion  of  the  notice  being  so  delivered,  the  plaintiff  referred 
the  defendant  to  his  letter  hereinbefore  set  forth,  bearing  date  the  5th  of 
September,  1826,  and  insisted  that  the  defendant  was  bound  to  continue 
tenant,  but  which  the  defifndant  then  denied. 

VOL.  JUL  34  Z 
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On  tbe  14tb  of  August,  1836,  the  plaintiff  sent  to  flie  defiendant  a  aotiee 
of  which  the  following  is  a  copy. 

'^  Take  notice  that  I  do  hereby  require  you  within  fifteen  days  from  the 
date  hereof,  to  prepare  or  cause  to  be  prepaied,  and  tender  or  cause  to  be 
tendered  to  me  for  execution,  a  good  and  sufficient  lease  fiir  the  term  of 
twentT«one  years,  at  the  clear  yeany  rent  of  84/.,  of  the  house,  coach-bom, 
and  all  other  the  premises  you  now  hold  and  occupy  as  tenant  to  me^  situate 
at  Acton,  in  the  county  of  Middlesex,  pursuant  to  and  in  canfonnity  with 
your  agreement  or  undertaking,  bearing  date  the  17tb  of  Februaiy,  1826, 
and  of  all  other  agreements  between  us  respecting  the  said  bouse  ami  pre- 
mises ;  and  also,  within  tbe  like  time,  to  execute  and  deliver  to  me  a  coun- 
terpart of  such  lease,  a  draft  of  such  lease  to  be  previously  sent  to  and  left 
with  me  for  my  perusal  and  approbation,  or  that  of  some  competent  petstm 
on  my  behalf,  I  hereby  offering  to  execute  such  lease  when  so  prepared  aod 
approved  as  aforesaid." 

On  the  5th  of  September,  1835,  the  plaintiff  sent  to  the  defendant  tbe 
draft  of  a  fresh  lease  of  the  premises,  the  ^habendum  in  such  draft  r^p^ 
being  in  the  words  following,  ^*  To  have  and  to  hold  the  said  piece  ^ 
or  parcel  of  land,  messuage,  or  tenement,  coarh-house,  stables,  and  all  aod 
singular  other  the  premises  with  the  appurtenances  unto  the  said  John  liod- 
ky,  hb  executors,  administrators,  and  assigns  from  the  day  of        > 

for  and  during,  and  unto  the  full  end  and  tenn  of  twenty-one  years,  from 
thence  next  ensuine  and  fully  to  be  complete  and  ended,"  and  opposite  to 
the  blank  in  the  haoendum  was  the  following  marginal  note.  ^^  This  blank 
must  be  filled  up  with  the  date  of  the  expiration  of  Mr.  Lindley's  existing 
tenancy  at  the  time  the  agreement  was  entered  into,"  accompanied  bja 
note,  of  which  the  following  is  a  copy. 

''  Not  having  received  from  you  a  draft  lease  of  my  house  in  your  occtt- 
pation  pursuant  to  the  notice  I  rave  given  yon,  I  now  forward  you  one  for 
your  perusal  and  approbation ;  and  am  ready  and  willing  to  execute  a  lease 
to  you  conformable  thereto,  you  executing  a  counterpart  thereof." 

It  was  admitted  that  the  said  draft  lease  was  in  tbe  same  state  as  it  was 
in  when  sent  by  the  plaintiff  to  the  defendant  as  aforesaid.  On  the  12tli  of 
September,  the  defendant's  attorney  returned  the  last  mentioned  draft  lease 
to  the  plaintiff  with  a  note,  of  which  the  following  is  a  copy. 

"  By  the  desire  of  Mr.  Lindley,  we  beg  to  return  you  the  draft  I^we 
which  you  have  forwarded ;  as  he  is  not  aware  of  any  a|](reement  as  referred 
to  in  the  margin  of  page  1,  nor  does  he  intend  altering  his  arrangements  for 
quitting  his  occupation  at  Michaelmas^  pursuant  to  the  notice  to  quit,  already 
given  by  him  in  that  behalf." 

l*he  defendant  remained  in  actual  occupancy  of  the  premises  from  the 
iime  of  his  original  entry  thereon,  *until  the  39th  of  September,  r^^ 
1835.    The  rent  up  to  that  day  was  admitted  to  have  been  paid  be-  *- 
fore  action  brought. 

If  the  court  sltall  be  of  opinion  tfiat  tbe  tenancy  of  tbe  defendant  was 
bwfully  determined  by  tbe  notice  to  quit,  expiring  on  the  29th  of  Sep^ein- 
ber,  1835 ,  it  is  agreed  that  he  shaN  l>e  considered  as  having  relinquished 
the  possession  on  that  day,  and  a  nonsuit  shall  be  entered.  If,  on  the  other 
hand,  the  court  shall  be  of  opinion  that  the  tenancy  of  tbe  defendant  was 
not  lawfully  determined  on  that  day  by  such  notice  to  quit,  it  is  agreed  that 
the  defendant  is  to  be  considered  as  not  havinir  given  up  possession  of  the 
pemises  at  that  time,  and  the  verdict  for  the  plaintiff  is  to  stand. 

Sir  r.  WUde^  Serjt.,  (with  whom  was  BMnmm^)  for  the  plaintiff    'A 
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defendant  became  tenant  to  the  plaintiff  daring  the  period  in  question  m 
cooseqaence  of  a  negotiation  commencing  by  the  letter  of  the  5di  of  Sep- 
tember, 1826,  bjr  which  the  defendant  proposed  to  take  the  premises  upon 
lease  for  seven,  fourteen,  or  twenty-one  yeirs  from  the  expiration  of  h'ls  then 
term.  There  can  be  no  doubt  as  to  tl:e  intention  of  the  parties  with 
respect  to  the  time  for  which  the  further  tenancy  was  to  last.  Neither  of 
the  docoments  was  signed  by  the  plaintiff.  Neither  of  them,  therefore, 
operates  as  a  demise ;  out  as  the  defendant  entered  he  became  tenant  to  the 
plaiotiflr  from  year  to  year  upon  the  terms  of  the  intended  demise.  Rent 
was  accoidio^y  paid  at  the  rate  of  84/.  per  annum.  The  next  material 
iact  is  the  notice  to  quit.  It  is  submitted  that  the  defendant  held  under  a 
yeariy  tenancy  which  expired  at  Lady-dayj  1842.  It  may  be  admitted  that 
the  agreement  did  not  operate  as  a  demise.  The  defendant  might  hare 
quittra,  or  the  landlord  mi^t  have  brought  ejectment,  though  no  notice  to 
quit  had  been  given  on  either  side.  [M aule,  J.  The  defendant  might 
*5051  ^^^  ^i^^  turned  *out  upon  notice.]    AAer  the  expiration  of  the 

^  five  years  and  a  half,  if  rent  had  been  paid,  a  tenancy  from  year  to 
Tear  woald  have  been  created.  The  })Iaintiff  does  not  rely  on  the  draft 
lease)  because  that  was  sent  after  the  notice  to  quit  had  been  given.  What 
was  the  effect  of  die  creation  of  a  tenancy  from  year  to  year  by  these  par- 
ties? How  hr  is  the  tenancy  from  year  to  year  regulated  by  the  terms 
of  the  prior  holding  ?  Do  those  terms  regulate  the  time  of  quitting,  or  the 
length  of  the  notice  to  be  given  ?  That  will  be  seen  upon  referring  to  the 
aathorities.  An  alteration  in  the  amount  of  the  rent  during  the  tenancy 
does  not  determine  the  existing,  or  create  a  new  tenancy.  Doe  dem.  Tut 
y.  Afo^ton,  4  Bingh.  446,  (15  £.  C.  L.  R.,)  1  M.  &  P.  183.  That  case 
is  dted  for  the  purpose  of  lowing  that  either  party  might  have  put  an  end 
to  the  tenancy  at  Lady-day,  1829,  without  notice.  The  question  is,  what 
contract  arises  by  operation  of  law,  where  the  party  enters  under  an  agree- 
ment not  creating  a  legal  demise.  If  Doe  v.  StraUon  is  an  authority  to 
sbow  that  the  defendant  might  have  quitted  without  notice  at  Lady-day, 
1829,  the  facts  of  this  case  are  stronger.  [Tindal,  C.  J.  Is  it  a  bmding 
agreement  though  the  interest  did  not  pass?]  It  is  submitted  that  it  is. 
[Maule,  J.  No  action  could  have  been  maintained  on  the  letter.  Then 
IS  it  more  than  evidence  of  a  negotiation  ?]  Upon  the  entry,  a  tenancy  was 
created,  on  the  terms  of  the  a^eement;  Doe  dem,  Blocmfieli  v.  Smithy 
6  East,  530,  2  J.  P.  Smith,  570 ;  Doe  dem.  (Xdenhaw  v.  Breach,  6  Esp. 
N.  P.  C.  106;  Doe  dem.ColUer  v.  WetU,  7  T.  R.  478;  Doe  dem.  Martin 
V.  Watts,  7  T.  R.  83,  2  Esp.  N.  P.  C.  500.  In  Doe  dem.  Rigge  v.  Bell, 
5T.  R.  471,  Lord  Kenyon  says,  **Thou^  the  agreement  be  void  by  the 
*S061  ^^^^^'^  ^^  frauds,(ii)  as  to  the  duration  of  the  lease,  it  must  *regii]ate 

^  the  terms  on  which  the  tenancy  subsists  in  other  respects  as  to  the 
rent,  the  time  of  the  year  when  the  tenant  is  to  quit,  &c.  So,  where  a 
tenant  holds  over  ai>er  the  expiration  of  his  term  without  having  entered 
into  any  new  contract,  he  holds  upon  the  former  terms.  Now,  in  this  case 
it  was  agreed  that  the  defendant  should  quit  at  Candlemas  ;  and  though  the 
ik^ireement  is  void  as  to  the  number  of'  years  for  which  thf  defendant  was  to 
hold,  if  the  lessor  choose  to  determine  the  tenancy  before  the  expiration  of 
the  seven  years,  he  can  only  put  an  end  to  it  at  Candlemas.'' 

So  here,  the  parties  must  be  presumed  to  have  nei^tiated  upon  the  under- 
ending  that  the  extended  tenancy  w&«  to  take  eflfect  with  reference  to  the 
original  arrengemenr,  under  which  the  defendant  was  to  quit  at  Lady-day» 
(•)  L  c  ineapabte  of  being  enforced  s  not,  void,  if  aei^d  upon. 
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Aa  showing  the  terms  upon  which  the  defendant  was  to  hold,  the  letter  of 
September  was  clearly  admissible  in  evidence.  Digby  t.  Mkinsouj  4  Campb. 
5275,  was  decided  upon  a  principle  &miliar  to  the  court,  namely,  where, 
after  the  expiration  of  a  written  lease,  the  tenant  has  verbally  agreed  to 
hold  over,  paying  an  additional  rent,  he  is  presumed  to  hold  upon  the 
terms  of  the.  former  lease,  as  far  as  those  terms  are  applicable  to  bis  new 
situation.  Why  should  the  principle  be  acted  upon  in  that  case,  and  not 
where  the  party  holds  over  in  expectation  of  a  lease  to  be  granted  ?  In 
Doe  dem.  Peacock  v.  Raffan^  6  £sp.  N.  P.  C.  4,  it  was  held,  by  Lord  Euxir- 
BOBOUGH,  that  a  stipulation  for  a  month's  notice  to  quit,  contained  in  an 
agreement  for  a  lease,  which  lease  was  never  granted,  was  applicable  to  the 
usual  tenancy  created  by  the  entering  of  the  party  under  that  agreement. 
Lord  Bollon  v.  TomUn,  5  A.  &  E.  856,  (31  E.  C.  L.  IL,)  1  N.  &  P.  247, 
is  to  the  same  efiect.  Though  the  tenancy  might  have  been  determined 
during  the  first  five  years,  by  a  notice  to  quit  ^ending  at  Michael-  r«5Q7 
mas,  yet  after  the  expiration  of  the  stipulated  period  of  five  and  a  ■- 
half  years,  the  holding  would  be  considered  as  a  Lady-day  holding.  In 
the  negotiation  for  a  new  lease,  the  parties  did  not  contemplate  that  before 
effluxion  of  the  period  of  the  original  term,  there  should  be  any  new  taking; 
as  to  which  the  onus  lay  on  the  tenant,  who  insisted  that  the  tenancy  was 
determined,  and  he  had  no  fact  to  bring  forward  except  the  increased  rent 
But  the  increase  in  the  amount  of  rent  had  nothing  to  do  with  the  existing 
term.  In  Doe  dem,  Bedford  v.  Kendricky  Adams,  Ejectm.,  2d  edit.  129, 
3d  edit.  144,  the  parties  appear  to  have  agreed  that  an  additional  annual 
sum  should  be  paid,  as  the  interest  of  the  plaintiff's  outlay.  The  case 
would  have  been  stronger  if  an  addition  had  been  made  to  the  rent  without 
any  outlay  on  the  part  of  the  plaintiff.  But  a  mere  alteration  in  the  amoaat 
of  the  rent  would  not  create  a  surrender  by  operation  of  law.  Still  less 
.  where  the  landlord  agrees  to  build  a  barn  for  his  tenant,  the  latter  agreeing 
to  pay  220/.  a  year  mstead  of  200/.;  Donellan  v.  Bead,  3  B.  &  Ad.  899, 
(23  £.  C.  L.  R.,)  1  Smith,  Leading  Cas.  144.  [Maule,  J.  It  is  impossi- 
ble to  treat  the  sums  mentioned  in  the  receipts  otherwise  than  as  rent.]  Not 
pressing  this  part  of  the  case  further,  let  it  be  assunied  that  this  is  to  be  con- 
sidered as  an  alteration  in  the  rent.  If  the  court  felt  bound  to  hold  that  the 
old  term  was  put  an  end  to,  that  would  be,  to  give  to  the  acts  of  the  plaintiff  a 
construction  contrai}'  to  the  view  taken  by  the  parties  themselves.  It  is 
sometimes  necessary  to  adopt  a  construction  which  is  opposed  to  the  inten- 
tion of  the  parties  ;  but  that  is  where  such  a  forced  construction  is  impera- 
tively required  by  some  rule  of  law.  Not  having  determined  the  tenancy 
by  giving  notice  during  the  five  years  and  a  half,  the  occupation  roust  be 
taken  now  during  the  whole  of  that  period,  under  the  agref'mrnt.  [Maule,  J. 
*Coul(i  the  plaintiff  have  distrained  in  the  interval  between  Lady-  tvaaq 
day  1829  and  Michaelmas  1829?  The  right  to  distrain  may  not  be  *■ 
material ;  but  could  you  have  maintained  an  action  ?  Is  the  liability  to  pay 
rent  to  be  inferred  ?]  Here,  it  is  expressly  stated  that  the  defendant  became 
tenant  upon  the  terms  of  the  agreement.  Doe  dem.  Rohinson  v.  DobeUj 
1  Gale  &  D.  218,  since  reported  1  A.  &  £.,  N.  S.  806,  (41  £.  C.  L.  R.,) 
cited  at  the  trial,  appears  ta  have  no  bearing  upon  the  present  case.  There, 
no  rent  was  paid. 

Erie,  for  the  defendant.     The  notice  to  quit  was  suilirient.     It  is  clear 
.  that  it  was  the  intention  of  the  parties  that  the  holding  should  be  from 
Michaelmas  to  Michaelmas.     The  letter  of  the  22d  of  July  contained  a  pro- 
posal from  the  defendant,  and  matter  of  proposal  only,     'fhough  it  is  stated 
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that  the  defendant  entered  in  pursuance  of  the  proposal,  it  was  left  perfectly 
uocertain  whether  the  terms  proposed  in  the  letter  were  or  were  not  ac* 
cepted.  The  defendant  never  had  any  right  of  possession  which  he  could 
have  enforced  against  the  piaintiflT.  The  covenant  for  quiet  enjoyment 
contained  in  the  draft  lease  was  to  be  for  the  term  of  five  years  and  a  half, 
"  or  for  other  term."  The  attention  of  the  defendant  was  drawn  to  the  cir- 
cumstance that  the  duration  of  the  term  was  a  point  left  open.  There  is 
nothing  to  fix  the  parties  with  an  intention  that  the  term  should  continue 
for  the  precise  period  of  five  years  and  a  half.  The  subsequent  letter  shows 
that  a  Michaelmas  holding  was  in  contemplation.  The  writer's  mind  ap- 
))ears  to  be  impressed  with  a  belief  that  the  term  would  expire  at  Michaelmas. 
[TiNDAL  C.  J.  I  think  the  defendant's  entry  must  be  taken  to  have  been 
made  with  reference  to  a  term  of  five  years  and  a  half.]  The  payment  of 
^5091  ^^^  ^^^  reference  to  a  particular  day  *more  than  countervails  all 
1  that  can  be  extracted  from  the  letter.  A  tenancy  from  year  to  year 
is  to  be  inferred  from  holding  over  and  paying  rent.  It  is  said  that  this  is  a 
new  tenancy  commencing  at  the  expiration  of  the  original  term  of  five  yedrs 
and  a  half.  But  in  Doe  dem.  Robinson  v.  Dobelly  where  the  original  tenn 
was  for  one  year  and  a  half,  and  the  tenant  continued  to  occupy  beyond 
the  year  and  a  half,  it  was  held  that  the  extended  occupation  did  not  create 
a  new  tenancy,  but  that  the  whole  must  be  considered  as  one  tenancy  from 
year  to  year,  conmencing  from  the  first  entry,  and  that  a  notice  to  quit  at  the 
end  of  the  second  year  was  sufficient.  Roe  dem,  Jordan  v.  Ward^  1  H.  Bla. 
97,  and  Doe  dem.  CoUint  v.  Welter^  7  T.  R.  478,  were  decided  upon  the 
same  grounds.  In  the  case  cited  for  the  plaintiff,  it  is  assumed  that  Ae  par* 
ties  bad  come  to  a  new  agreement.  How  the  court  came  to  that  conclusion 
does  not  appear ;  nor  is  it  necessary,  for  the  present  purpose,  to  inquire. 

WiUe^  Seijt.,  in  reply.  The  defendant  first  relies  upon  a  denial  of  there 
being  any  agreement  between  the  parties  as  to  the  term  of  five  years  and  a 
half.  It  is  difficult  to  conceive  in  what  language  an  agreement  for  such  a 
tenn  could  be  more  clearly  expressed.  Then  it  is  said  that  if  any  agreement 
for  a  term  of  five  years  and  a  half  was  made  it  has  been  altered.  If  a  party 
take  possession  under  a  proposal  for  a  sale  or  a  demise,  he  must  be  con* 
sidered  as  entering  upon  the  terms  of  the  demise  so  far  as  those  terms  are 
applicable  to  a  yearly  tenancy.  Here,  the  increased  rent  has  relation,  not 
to  any  alteration  in  the  holding,  but  to  money  laid  out  or  to  be  laid  out.  It 
was  contended  by  the  defendant  that  a  notice  to  quit  ought  to  be  given 
*5101  ^^  relation  to  the  commencement  *of  the  holding.  That  is  per- 
^  fectly  true.  But  to  what  holding  is  the  notice  to  have  relation  ? 
The  defendant  says  that  both  parties  had  an  option  with  respect  to  the  pro- 
posed term  of  five  years  and  a  half.  Here,  an  ambiguous  term  is  purposely 
introduced.  Nothing  was  done  that  was  inconsistent  with  the  understand- 
ing  that  defendant  was.to  hold  for  the  original  term  of  five  years  and  a  half. 
Tbe  defendant  says  that  afler  a  party  has  held  for  several  years  as  tenant 
from  year  to  year,  he  may  be  declared  against  as  having  held  under  a  demise 
for  the  entire  number  of  years.  Doe  dem,  Robinson  v.  Dobell  is  not  an  au- 
thority upon  that  point,  (a) 

The  effect  of  the  agreement  between  the  parties  was,  to  create  a  demise 
from  yeai  to  year,  with  a  stipulation  that  the  tenancy  should  not  continue 

(a)  That  a  lessor  may  so  declare,  see  Lti^g  v.  Haekitl,  4  Bac.  Abr^  6th  ed.  ISO,  Leaae$ 
•nrf  Term  for  Yean  (L  3 ;)  8.  C.  per  nomen  Legg  v.  Strudwirk,  2  Salk.  413 ;  Birch  v.  Wright 
tT.R.300,  per  Bailer.  J.,  Lippincott,  Bart.  y.  Yard,  1  Mann.  &  Ryl.  430 ;  JIfadtay  v 
MicfartfA,3Chitt.Rep.461. 
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lot  more  dian  five  yean  and  a  half.  The  other  cases  of  the  rame  dasi 
vhich  have  been  cited,  carry  the  matter  no  further.  Roe  dem.  Jordoh  r. 
Ward  proceeds  upon  the  same  principle.  There,  the  tenant  was  considered 
as  having  agreed  that  the  holding  should  be  as  from  the  particular  day. 
Doe  dan.  OMns  v.  WeUer,  where  the  parties  adopted  the  tenns  of  a  pre- 
vious holding,  is  a  case  of  the  same  description.  An  agreement  may  here 
be  inferred  from  the  acts  of  the  parties.  The  words  .**  that  is  the  only  matter 
be  wishes  to  suggest,''  in  the  letter  of  the  20th  of  September,  show  that  not 
the  slightest  intention  was  then  entertained,  of  departing  from  the  terms  of 
the  draft  lease  except  in  the  particular  additions  made  by  the  plaintiff. 

TiiTDAL,  C.  J.  The  question  tor  our  consideration  is,  whether  the  notice 
to  quit  given  is  or  is  not  sufficient  to  ^determine  the  tenancy  which  r«^«| 
subsisted  between  these  parties.  The  validity  of  the  notice  depends  *• 
upon  this  tenancy  being  a  holding  from  Michaelmas  to  Michaelmas.  It » 
not  contended  that  the  cases  which  have  been  referred  to  were  not  properly 
decided.  It  appears  that  the  original  entry  of  the  defendant  upon  the  pre- 
mises was  at  Michaelmas,  and  that  rent  was  paid  every  year,  as  for  rest 
due  at  Michaelmas.  That,  unless  answered,  forms  a  strong  case  in  favour  of 
the  supposition  of  a  Michaelmas  holding.  The  defendant  entered  under  a 
written  agreement  for  five  years  and  a  half.  This  did  not  amount  to  an  actual 
demise  of  the  premises,  which,  if  it  had  been  made,  would  have  lefi  no  doubt 
In  this  case  there  was  originally  a  tenancy  from  Michaelmas  to  Michaelmas, 
with  liberty  to  either  party  to  put  an  end  to  the  tenancy  without  notice,  in 
the  event  of  the  whole  period  of  five  years  and  a  half  being  suffered  to  ran 
out.  Supposing  the  understanding  to  have  been,  that  the  new  arrangement 
should  take  effect  from  and  after  the  determination  of  the  first  agreement, 
and  the  parties  to  have  gone  on  upon  a  new  agreement  commencing  from 
the  determination  of  the  old  one,  I  am  not  satisfied  that  it  can  be  inferred 
that  it  was  the  intention  of  the  parties  that  the  holding  should  be  a  Lady* 
day  holding.  In  the  letter  of  the  5th  of  September  it  is  said,  '^  as  the  term 
is  now  approaching  when  two  years  only  will  remain  of  the  term  for  which 
I  have  agreed  to  hold  my  house  of  you,  I  should  wish  to  know  whether  you 
are  disposed  to  make  any  alterations  in  it,  if  I  continue  to  keep  it  for  a 
longer  period."  I  would  not  rest  too  strongly  on  that  letter.  The  writer 
may  have  forgotten  how  the  matter  stood.  On  the  other  hand,  the  landlord 
does  not  appear  to  be  very  certain  as  to  the  period  at  which  the  new  tenancy 
was  to  commence ;  for  when  the  draft  lease  is  sent,  a  blank  is  left  for  the 
day  on  which  the  new  term  is  to  commence.  The  defendant's  letter 
^concludes  thus :  ^<  If  ypu  are  willing  to  lay  out  such  a  sum  upon  the  r^gio 
premises,  I  will  pay  you  such  additional  rent  as  we  may  agree  upon  '* 
m  consideration  of  the  improvements,  and  I  will  take  the  premises  upon 
lease  for  seven,  fourteen,  or  twenty-one  years /rom  the  expiralian  ofmyprt' 
tent  term.^^  If  this  proposal  had  been  immediately  ^ccepted,  I  should  have 
said  that  the  latter  words  referred  to  the  expiration  of  the  term  of  five  years 
and  a  half.  Instead  of  this,  the  parties  go  on  negotiating,  and  the  terms 
are  varied  ;  and  in  the  defendant's  letter  of  the  17th  of  Febniary,  1827,  be 
says,  '^  You  had  better,  when  vou  write,  send  me  an  agreement  upon  the 
tenns  of  84/.  rent  in  consideration  of  your  outlay,  insurance  of  house,  tweniif' 
one  ypars^  leasej  &c.,  signed  byyourself,  and  I  will  return  it  to  you,  in  dupli* 
cate  signed  by  me."  This  difilers  from  the  terms  proposed  m  the  former 
letter.  After  this  we  find  the  rent  of  84/.,  which  is  the  rent  mentioned  io 
the  letter  of  the  17th  of  February,  1827,  paid,  as  before,  as  a  yearly  rent 
due  at  Michaelmas.    The  question,  therefore,  is,  whether  it  may  not  be 
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billy  infeired  that  in  1827  the  parties  came  to  an  undeistanding  that  theie 
should  be  a  new  taking  as  from  Michaelmas.  This  appears  to  me  to  be  the 
true  construction  to  be  placed  upon  the  conduct  of  the  parties.  I  therefore 
think  that  at  the  time  of  the  notice  in  question  was  given  by  the  defendant, 
he  held  as  a  yearly  tenant  from  Michaelmas  to  Michaelmas,  and  consequently 
that  such  notice  was  sufficient 

CoLTMANy  J.  A  party  who  enters  under  an  agreement  void  by  the  statute 
of  frauds,  becomes  by  that  statute  tenant  at  wdl  to  the  owner,  and  the 
tenancy  described  in  the  statute  as  a  tenancy  at  will  has  once  been  con«> 
tcioi  strued  to  enure  as  a  tenancy  from  year  to  year,  (a)  *But  such 
•I  tenant  may  quit  without  notice,  and  be  ejected  without  notice,  at 
the  expiration  of  the  period  contemplated  in  the  agreement ;  Doe  deni.  Tilt 
T.  Slrattonj  4  Bin^h.  446,  (15  £.  C.  L.  R.,)  1  a£).  &  P.  183.  If,  subse* 
quently  to  that  period,  the  tenant  goes  on  paying  the  rent,  I  think  he  must 
be  conndered  as  tenant  with  reference  to  the  period  of  the  original  entry, 
unless  something  appears  which  shows  that  a  difierent  arrangement  was 
come  to.  Here  the  letters  show  that  the  parties  entered  into  a  negotiation 
for  a  term  of  seven,  fourteen,  or  twenty-one  years,  to  commence  from  Lady- 
day.  But  the  defendant  did  not  enter  under  that  negotiation ;  he  was  m 
p(»session  before.  It  is  convenient  not  to  depart  from  the  general  rule  of  con- 
struction in  cases  of  tenancies  from  year  to  year;  which  rule  is,  that  the  time 
*5141  ^^  &^^  notice  to  (juit  is  fixed  and  determined  *by  the  period  of  the 
^  original  entry.     I  thmk,  therefore,  that  a  nonsuit  ought  to  be  entered. 

Maule,  J.  I  also  am  of  opinion  that  the  defendant  is  entitled  to  judg- 
ment, on  the  ground  that  the  notice  to  quit  given  by  him,  was  sufficient  to 
determine  the  tenancy.  It  is  admitted,  on  all  hands,  that  the  defendant, 
npon  his  entry,(6)  became  tenant  from  year  to  year,  on  the  terms  of  the 
letter  of  the  5th  of  September,  so  far  as  tne  terms  of  that  letter  were  appli- 
cable to  a  tenancy  from  year  to  year.  Parties  may  stipulate  that  there  shall 
be  a  tenancy  from  year  to  year  determinable  at  a  particular  time.  If  a  party 
enter  under  an  invalid  agreement,  or  under  an  agreement  not  amounting  to 
a  demise,  he  may  still  hold,  subject  to  the  terms  of  that  agreement,  so  far  as 
they  are  not  at  variance  with  the  spe(*ies  of  tenancy  which  the  law,  under 
the  circumstances,  creates.  The  enect  of  what  passed  between  the  parties 
appears  to  me  to  be  this :  the  defendant  became  tenant  to  tlie  plaintiff  from 

(a)  So,  it  is  said  by  Lord  Kenyon,  in  Clayton  v.  Blakey,  8  T.  R.  8,  **  What  wm  then 
eoo^idered  as  a  tenancy  at  will  has  since  been  properly  eonttnted  to  enure  as  a  tenancy 
from  year  to  year."  It  is  believed,  however,  that  no  case  has  decided  that  a  lease  for 
more  than  three  years,  not  reduced  into  writing,  shall  operate,  per  m,  to  create  a  tenancy 
from  year  to  year.  Clayton  v.  Blakey  was  an  action  for  doable  rent  for  holding  oyer. 
The  fir9t  count  stated  a  holding  under  a  certain  term,  (vide  antd,  608,)  determined  on  the 
12ih  of  May,  1798;  the  other  counts  stated,  a  holding  from  year  to  year,  determined  at 
the  tame  period.  The  defendant  had  held  for  two  or  three  years  under  a  parol  demise 
for  twenty-one  years.  As  the  plaintiff  does  not  appear  to  have  included  any  ringlc  rent 
in  his  declaration,  it  must  be  presumed  that  the  agreed  rent,  up  to  the  ISth  of  May,  1798, 
^  bees  paid.  The  defendant,  having  entered  as  tenant  at  will  under  the  statute,  would, 
lilte  any  other  tenant  at  will,  be  converted  into  a  tenant  from  year  to  year  as  soon  as 

S early  rent  had  been  paid  and  accepted.  Vide  Doe  *fem.  Hollingtworth  v.  Stennett^  S  Esp. 
^  P.  C.717 ;  Tkmnder  dem.  Weaver  v.  Belrher,  8  East,  449;  Richardton  v.  Langridge,  4  Taunt 
IS8;  Knifdu  v.  Benett,  8  Bingh.  S6l»  (13  E.  C.  L.  R,)  11  B.  Moore,  SS2 ;  Cox  v.  Bmf, 
6  Binnh.  ISA,  (15  E.  C.  L.  R.,)  8  M,  A  P.  281 ;  Regnart  v.  Porter,  7  Bingh.  461,  (80  B.  O. 
I"  R. )  5  M.  dc  P.  870 ;  Doidgt  v.  Bowtn,  8  M.  dc  W.  866 ;  Mann  v.  Looejoy,  R.  dc  M.  866 1 
(21  E.  C.  L.  R.,)  Chapman  v.  Towner,  6  M.  dc  W.  100.  And  see  Denn  dem,  Warrtn  ?. 
ftmmM,  1  Wils.  176;  Right  dm.  Flown  v.  Darhy,  1  T.  R.  169,  168 ;  GoodlUU  dm.  Oatfa 
M]rvar«frf,4T.R.680.  ' 
(6)  Vide  tupii,  51%  (a). 
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year  to  year,  from  Michaelmas,  1823,  for  so  long  time  as  they  should 
respectively  please,  determinable  at  the  end  of  any  year  at  a  half  year's 
notice,  the  defendant  to  go  out  at  the  end  of  five  years  and  a  half  without 
notice.  It  is  clear  that  the  statement  in  this  special  case  would  not  be 
sufficient  in  a  special  verdict. 

In  the  letter  of  the  5th  of  September,  1826,  the  defendant  proposes  to 
take  the  premises  for  an  additional  term,  provided  the  landlord  will  lay  out 
money  in  certain  alterations.  That  proposal  was  never  acted  upon,  lie 
negotiation  between  the  parties  in  February,  1827,  does  appear  to  hare 
been  acted  upon.  It  is  material  to  see  what  rent  the  defendant  paid.  A 
sum  of  84/.  is  stated  to  have  been  paid  as  for  rent  from  Michaelmas, 
*1828,  to  Michaelmas,  1829.  That  payment  appears  to  me  to  aflford  r»g.e 
conclusive  evidence  that  the  letter  of  the  17th  of  February  had  been  ^ 
considered  by  the  parties  as  a  proposal  for  a  new  term  ;  and  that  they  agnd 
to  a  tenancy  from  year  to  year ;  and  that  the  defendant  was  brought  into  the 
state  of  tenant  from  year  to  year  as  early  as  Michaelmas,  1828,  at  the  latest. 
By  the  conduct  of  the  parties  and  by  their  agreement,  the  tenancy  was  a 
Michaelmas  holding,  and  this  notice  to  quit  given  on  the  11th  of  March  to 
determine  the  tenancy  at  Michaelmas  was  therefore  a  valid  notice. 

Nonsuit  entered. 


ALDRIDGE  r.  The  GREAT  WESTERN  Railway  Company. 

Case  against  a  railway  company  for  so  carelessly  and  improperly  managing  and  direct- 
ing an  engine  on  their  railway  by  their  servants,  that  sparks  flew  from  the  engine 
upon  a  stack  of  beans  standing  in  an  adjoining  field,  belonging  to  the  plaintiff,  wherebj 
the  stack  was  destroyed. 

A  case  stated  for  the  opinion  of  the  court,  under  the  statute,  alleged  that  the  engines  used 
upon  the  railway  were  such  as  were  usually  employed  on  the  railways,  for  the  por- 
pose  of  propelling  the  trains  and  carriages  thereon  ;  and  that  the  engine,  from  which 
the  sparks  that  set  fire  to  the  stack  in  question  flew,  was  used  at  the  time  in  the  ordi- 
nary manner,  and  for  purposes  authorized  by  the  act  of  parliament  incorporating  the 
company. 

Held,  that  the  facts  stated  were  not  sufficient  to  enable  the  court  to  infer  negligence  ob 
the  part  of  the  defendants,  so  as  to  justify  the  directing  of  the  entry  of  a  verdict  for  (he 
plaintifif;  but  that  they  did  not  show  such  an  absence  of  negligence  as  to  warrant  the 
directing  of  the  entry  of  a  nonsuit;  and  the  special  case  was  withdrawn  in  order  that 
the  parties  might  go  on  to  trial. 

Case.  The  declaration  stated  that  the  plaintiff,  theretofore,  to  \i^it,  on 
the  16th  of  April,  1839,  was  lawfully  possessed  of  a  certain  rick  or  stack 
of  beans  containing  divers,  to  wit,  forty  quarters  of  beans,  of  great  vahie, 
to  wit,  of  the  value  of  70/.  then  standing  and  being  in  and  upon  a  certain 
field  or  parcel  of  land  of  the  plaintiff,  situate  in  the  county  of  Bucks,  and 
near  to  *a  certain  railway  or  railroad,  there  used  and  employed  by  r«eig 
the  defendants  for  the  purpose  of  driving  and  propelling  from  time  ^ 
to  time,  in  and  along  the  same,  certain  steam-carriages  and  engines  contain* 
ing  fire  and  igneous  matter,  to  wit,  in  the  county  aforesaid ;  that  the  defend- 
ants were  also  then,  to  wit  on  the  day  and  year  aforesaid,  to  wit,  in  the 
county  aforesaid,  possessed  of  a  certain  steam-carriage  and  engine  contain- 
ing fire  and  igneous  matter,  which  was  then  driven  and  propelled  in  and 
along  the  said  railway  or  railroad  near  to  the  said  rick  or  stack  of  the  plain- 
tifif, and  was  then  under  the  care  and  management  of  certain  persons  then 
being  servants  and  agents  of  the  defendants,  who  were  then  and  there  regu- 
lating and  directing  the  same :  yet  the  defendants,  by  their  said  servanti 
vid  agents,  then  and  there,  so  carelessly^  negligently^  ana  improperly  managed 


516]     Aldridge  v.  G.  Western  R.  Co.  M.  T.  1841.       273 

and  dinded  thehr  said  sieam*carriage  and  mgine^  and  the  said  fire  and  igneom 
matter  therein  then  contained  as  aforesaid,  that  by  and  through  the  careles** 
ness,  negligence,  and  improper  conduct  of  the  defendants,  by  their  said 
servants  and  agents  in  that  behalf,  divers  sparks  of  fire  and  divers  portions 
of  the  said  fire  and  igneous  matter  then  and  there  passed,  and  flew  from  and 
oat  of  the  said  steam*carriage  and  enrine  of  the  defendants,  to,  into,  and  upon 
the  said  nek  or  stack  of  the  plaintiff,  and  by  means  thereof  the  said  rick  oi 
stack  of  the  plaintiff  being  of  the  value  aforesaid,  then  and  there  became 
ignited,  and  was  thereupon,  and  by  means  of  the  premises  then  and  there 
wholly  burnt,  consumed,  and  destroyed ;  and  by  means  thereof  the  plaintiff 
had  wholly  lost  and  been  deprived  of  the  use  and  benefit  of  his  said  rick  or 
stack  of  beans,  and  was  and  is  otherwise  greatly  injured  and  aggrieved,  &e. 
The  defendants  pleaded  not  guilty. 

The  facts  were  stated  for  the  opinion  of  the  court,  under  a  judge's  order, 
pursaant  to  the  statute  3  &  4  W.  4,  c.  42,  s.  26,  as  follows : — 
*5171  *'^^  defendants  are  a  company  duly  incorporated  by  the  name 
^  of  <^  The  Great  Western  Railway  Company,"  under  and  by  virtue 
of  an  act  of  parliament  passed  in  the  5  &  6  W.  4,  c.  cvii.,  intituled,  *'  An 
act  for  making  a  railway  from  Bristol,  to  job  the  London  and  Birmingham 
railway  near  London,  to  be  called  The  Great  Western  Railway,  with 
branches  therefrom,  to  the  towns  of  Bradford  and  Trowbridge,  in  the  countjr 
of  Wilts."  The  railway  which  the  defendants  have  made  under  the  provi- 
sions of  this  act,  extends  alone;  the  extremity  of,  and  immediately  adjoins,  a 
field  of  the  plaintiff,  situate  m  the  parish  of  Buroham,  in  the  county  of 
Backingfaam ;  at  the  south-eastern  extremity  of  which  field,  the  plaintiff  had 
erected  the  stack  of  beans  mentioned  in  the  declaration,  at  the  distance  of 
about  eleven  yards  from  the  rails  on  which  the  railway  carriages  and 
ei^aes  of  the  company  run ;  the  said  stack  being  placed  close  adjoining 
the  boundary  or  fence  of  the  said  railway. 

The  stack  of  beans  in  question  contained  about  fortv  quarters  of  beans, 
and  was  ignited  by  means  of  certain  sparks  of  fire,  whicn  were  emitted  from 
one  of  the  engines  of  the  defendants  which  passed  along  the  railway  near 
the  spot  above  mentioned,  about  half-past  five  o'clock  in  the  afternoon  of 
Tuesday  the  16th  of  April,  1839,  and  the  whole  was,  in  consequence,  con* 
sumed,  with  some  of  the  fence  rails  adjoining. 

The  engine  and  boilers  used  upon  the  said  railway  are  such  as  are  usually 
employed  on  railways  for  the  purpose  of  propelling  the  trains  and  carriages 
thereon;  and  the  engine  from  which  the  sparks  flew,  which  set  fire  to  the 
stack  in  question,  was  used  at  that  time  in  the  ordinary  manner^  and 'for  the 
purposes  authorized  by  the  act  of  parliament. 

By  the  189th  section  of  the  act  above  referred  to,  the-  company  were 
empowered  to  regulate  the  passage  on  the  railway,  and'  nonage  and  direct 
*5181  ^^  ^^  thereof.  By  ^the  190th  and  the  191st  sections,  the  carria^s 
^  and  engines  used  on  the  said  railway  are  pihced  under  the  entire 
direction,  control,  and  approval  of  the  company.  And  by  the  192d  section, 
the  boilers  [qu4erey  furnaces]  of  all  the  engines  used  on  the  said  railway,  are 
required  to  be  so  constructed  as  to  consume  their -own  smoke. 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the  circum« 
stances  above  set  forth,  the  action. can  be  nKiistained,  and  whether  the 
defendants  are  liable  to  make  compensation  to  the  plaintiff  for  the  loss 
wstained  by  him  in  consequence  of  the  destruction  of  the  said  stack  of 
heans:  if  the  court  shall  be  of  opinion  that  the  defendants  are  so  liable,  then 
the  defendants  agree  that  judgment  herein  shall  be  entered  against  them,  by 

VOL.  XLII.  35 
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confession,  for  the  sum  of  62/.  &.  as  damages  herein,  immediately  after  the 
decision  of  the  case,  or  otherwise  as  to  the  court  shall  seem  meet ;  and  that 
jud^ent  be  entered  accordingly  ;  but  if  the  court  shall  be  of  the  contraij 
opinion,  then  the  plaintiff  agrees  that  judgment,  as  in  the  case  of  a  nonsuit, 
shall  be  entered  against  him.  And  it  is  agreed  that  the  case  may  at  the 
request  of  either  party  be  turned  into  a  special  verdict,  and  the  record  made 
up,  and  the  veroict  of  a  jury  taken  [quare^  entered]  for  that  purpose  if 
necessary  .(a) 

*Channellj  Sent.,  for  the  plaintiff.  Under  the  facts  stated  in  this  r»c]Q 
case,  the  plaintiff  is  entitled  to  recover,  the  engine  in  question  being  *■ 
in  the  charge  of  the  company's  servants.  [BompaSj  Serjt.  The  defendants 
contend  that  they  are  not  liable  without  proof  of  negligence.]  It  is  sub- 
mitted that  the  onu»is  thrown' on  the  defendants  to  show  that  they  have  not 
been  guilty  of  negligence.  [Tindal,  C.  J,  How  are  we  to  say  whether 
the  farmer,  in  setting  his  stack  where  it  was  placed,  or  the  company,  hare 
been  the  more  negligent  ?  (6)  That  is  a  question  of  fact  for  the  juiy  and 
not  of  law.]  The  act  incorporating  the  company  confers  on  them  no  power 
which  they  would  not  possess  at  common  law.  [This  was  admitted  bj 
BompaSj  Sierjt.]  It  is  a  well  known  principle  of  law,  that  every  one  must 
so  use  his  own  property  as  not  to  injure  that  of  his  neighbour ;  the  only 
exception  to  the  rule  being  inevitable  necessity ;  Weaver  v.  Wardy  Hob.  134 
Here,  if  the  action  had  been  brought  against  the  servants  of  the  company, 
trespass  would  have  lain,  and  any  plea  by  them  must  have  been  in  excuse, 
and  not  by  way  of  justification.  In  Lambert  v.  Bessey^  Sir  T.  Raymond, 
421,  Sir  T.  Jones,  214,  Skinn.  49,  it  is  said  that,  '<In  all  civil  acts  the 
'  law  doth  not  so  much  regard  the  intent  of  the  actor,  as  the  loss  and  damage 
'of  the  party  suffering;  and  therefore,  Mich.  6  £.  4,  7  a,  pi.  18,  trespass 
quarey  vi  et  armis^  clausum /regit ^  el  herham  suaniy  pedibus  conculcando^  cot- 
sumpsity  in  six  acres ;  the  defendant  pleads,  that  he  hath  an  acre  lying  next 
the  said  six  acres,  and  upon  it  a  hedge  of  thorns ;  he  cut  the  thorns,  and 
they,  ipso  inmtOy  fell  upon  the  plaintiff's  land,  and  the  ^defendant  rt^oQ 
took  them  off  as  soon  as  he  could,  which  is  the  same  trespass ;  and  ^ 
the  plaintiff  demurred ;  and  adjudged  for  the  plaintiff;  for  though  a  man 
doth  a  lawful  thing,  yet,  if  any  damage  do  hereby  befall  another  he  shall 
answer  it,  if  he  could  have  avoided  it.  As  if  a  man  lop  a  tree,  and  the 
boughs  fall  upon  another,  ipso  invito^  yet  an  action  lies.  If  a  man  shoot  at 
butts,  and  hurt  another  unawares,  an  action  lies.  I  have  land  through 
which  a  river  runs  to  turn  your  mill,  and  I  lop  the  sallows  growing  upmt 
the  river  side,  which  accidentally  stop  the  water,  so  as  your  mill  is  hindered, 
an  action  lies.  If  I  am  building  my  own  house,  and  a  piece  of  timber  falls 
on  my  neighbour's  house  and  breaks  part  of  i%  an  action  lies.     If  a  man 

(a)  The  points  marked  for  arsrument  were, — 

For  the  plaintiff*, — that  there  is  nothing  in  the  act  of  parliament  incorporatinir  thi 
company  to  exonerate  them  from  their  liability  to  indemnify  the  plainliff*  for  the  injoiy 
<o  his  property  caused  by  their  engine ;  that  the  defendants  are  liable  on  the  general 
principle  that  each  person  must  so  use  his  own  property  as  not  to  injure  that  of  another; 
and  that  the  facts  of  the  case  disclose  positive  negligence  on  the  part  of  the  defendants. 

For  the  defendants, — that  the  action  is  not  maintainable  without  some  wrongful  act 
or  omission  by  the  defendants ;  that  the  case  disclosed  neither  negligence  nor  improper 
conduct  on  their  part,  and  that  that  cannot  be  regarded  as  a  nuisance  or  wrongful, 
which  is  authorized  by  an  act  of  parliament;  that  the  defendants  are  not  answerable 
for  unavoidable  accident;  and  that  it  does  not  appear  that  it  was  necessary,  or  evea 
eonvenient,  to  the  occupation  of  the  plaintiff'*s  field,  that  the  stack  should  have  bed 
.{placed  so  near  the  railway  or  within  reach  of  the  sparks  from  the  engines. 

(/•)  Vide  Marriott  v«  Stanlejf,  ante,  vol.  i.  668, 853. 
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assault  me,. and  I  lift  up  my  staff  to  defend  myself,  and,  in  lifting  it  up,  hit 
another,  an  action  lies  by  that  person ;  and  yet  I  did  a  lawful  thing.  And 
the  reason  of  all  these  cases  is,  because  he  that  is  damaged  ought  to  be 
recompensed.  But  otherwise,  it  is  in  criminal  cases,  for  there,  ^'  actus  turn 
fadi  rewn  nisi  mens  sit  rea^^  Sir  T.  Raymond,  422 ;  Underwood  v.  Hewson^ 
1  Strange,  596 ;  TarherviUe  v.  Stampe^  1  Ld.  Raym.  264,  1  Salk.  13, 
Skion.  631,  Cardi.  425 ;  and  Dickenson  y.  Waisony  Sir  T.  Jones,  205;  are 
to  the  like  effect.  In  Wakemm  y.  Robinsorij  1  Bingh.  213,  (8  E.  C.  L.  R.,) 
8  B.  Moore,  63,  it  was  held,  that  if  one  does  an  injury  by  unayoidable 
accident,  an  action  does  not  lie ;  alUerj  if  any  blame  attaches  to  him,  thoueh 
he  be  innocent  of  any  intention  to  injure.  It  was  there  said  by  Dallas,  C.  J., 
that  '*  if  the  accident  happened  entirely  without  default  on  the  part  of  the 
defendant,  or  blame  imputable  to  him,  the  action  does  not  lie."  Tindal, 
C.  J.  You  have  one  more  step  to  take ;  you  must  show  that  trespass  would 
haye  lain  in  this  case.]  Scott  y.  Shepherd^  3  Wils.  403,  is  an  authority 
*5211  ^^^  ^^^  trespass  *might  haye  been  supported  against  the  company's 
^  seryant.  In  Leame  y.  Brayy  3  East,  593,  Lord  Ellenborough  says, 
page  594,. "  I  do  not  find  that  distinction  laid  down  in  any  of  the  cases, 
that  in  oitler  to  maintain  trespass,  the  act  must  be  wilful."  Underwood  y. 
Hewfon,  already  cited,  seems  m  principle  yery  like  the  present  case.  Dixon 
y.  BeUy  5  M.  &  S.  198.  It  is  submitted,  that  trespass  might  haye  been 
broaght  agiiinst  the  conductor  of  the  engines ;  and  no  plea  by  him  would 
hare  been  good  that  did  not  show  that  the  accident  was  entirely  without  his 
iault.  [TiNDALy  C.  J.  Where  a  servant  drives  his  master's  carriage  against 
the  carnage  of  another,  trespass  might  be  brought  against  the  servant,  and 
inevitable  necessity  would  form  the  only  excuse.  But  if  an  action  on  the 
case  be  brought  against  the  master,  the  inquiry  has  always  been,  not  whether 
Ihe  injury  was  the  result  of  inevitable  necessity,  but  of  negligence  on  the 
part  of  the  servant.  Maule,  J.  Do  you  say  that  this  declaration  would 
have  been  good  if  it  had  omitted  the  words,  that  the  defendants  by  their 
servants  "so  carelessly,  &c.,  managed  and  directed  their  said  steam- 
carriage,  &c."  ?]  In  an  action  against  a  master  for  the  act  of  his  servant, 
the  statement  in  the  declaration  of  carelessness  is  only  introduced  to  show 
that  the  act  is  not  wilful,  for  if  it  was,  the  master  would  not  be  liable. 
[Maule,  J.  If  the  word  negligence  is  to  be  understood  as  meaning  not 
wilful,  must  not  the  plaintiff  prove  that  to  be  the  case  ?  Tindal,  C.  J. 
The  rule  is,  that  you  must  recover  secundum  allee^ata  probata,]  It  is  sub* 
mitted  that  the  facts  of  the  case  show  that  the  defendants  had  been  guilty  of 
Degliirence.  For  as  it  appears,  that  the  ena;ine  was  liable  to  emit  sparks, 
the  defendants  were  bound  to  take  care  that  such  sparks  did  no  harm. 
•5221  ['"'^''^^K  C.  J.  If  the  case  had  •gone  to  trial,  and  the  plaintiff  had 
-'  proved  that  the  engines  had  frequently  set  fire  to  stacks,  that  would 
have  shown  ne^rligence ;  but  it  does  not  appear  that  such  an  accident  had 
«ver  happened  before.  Maule,  J.  The  case  does  not  state  that  sparks 
had  ever  previously  come  from  the  engine.]  In  Christie  v.  Griggs ^  2  Campb. 
79,  in  an  action  against  the  proprietor  of  a  stage  coach  for  negligence, 
whereby  the  coach  broke  down,  and  the  plaintiff  travelling  by  it  as  a  pas- 
•en^er  was  hurt,  it  was  held',  that  proof  of  the  coach  having  broken  down 
w«  prim'2 /?iae  evidence,  from  which  negligence  would  he  inferred.  So 
hefp,  a  priiii'iyVde  case  of  nealicjence  i?.  disclosed  by  the  farts  stated. 

Bvnpas^  Seijt.  The  plaintiff  is  bound  to  show  negligrence ;  the  onus 
does  not  lie  on  the  defendants  to  disprove  it.  This  rase  is  clearly  distii^- 
g^iiihable  from  Christie  v.  GriggSj  which  was  an  action  of  assumpsit  for  not 
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properiv  conveying  the  plaintifl*.  The  case  states  the  engine  to  have  been 
uscq  ^'  in  the  ordinary  manner ;"  if  the  engine  itself  was  defective,  that  should 
liave  been  mentioned.  [Tindal,  C.  J.  The  declaration  does  not  coroplaia 
of  the  engine  being  an  improper  eng;ine,  but  of  carelessness  in  conducting 
it.  Maule,  J.  The  plaintiff  says^  £at  the  defendants,  in  conducting  tht 
engine  in  their  ordinary  manner,  were  guilty  of  carelessness.]  1  his  being 
an  ordinary  engine,  and  used  in  the  ordinary  way,  the  defendants  are  not 
responsible  for  the  damage  which  ensued.  In  The  King  v.  Pease,  4  B.  & 
Ad.  30,  (24  £.  C.  L.  R.,)  1  N.  &  M.  690,  it  was  held,  that  an  indictment 
for  a  nuisance  against  a  railway  company,  for  using  locomotive  engine  on  a 
railway,  (which  the  company  were  authorized  to  do  by  an  act  of  parliament,) 
placed  so  near  to  an  ancient  highway  as  to  frighten  the  horses  of  persons 
*on  the  highway,  could  not  be  sustained  ;  inasmuch  as  the  using  of  r,r23 
such  locomotive  engines  were  authorized  by  the  legislature.  Here,  ■- 
the  defendants  are  authorized  by  their  act  to  run  engines  on  their  railway; 
and  if  such  engines  are  dangerous  by  reason  of  the  sparks  they  emit,  the 
plaintiff  should  not  have  placed  his  stack  so  near.  It  is  not  enough  for  the 
plaintiff  to  show  the  accident;  he  must  distinctly  prove  it  occurred  through 
the  negligence  of  the  defendants.  It  cannot  be  assumed,  that  because  sparks 
came  from  tlie  engine,  there  was  negligence  ;  for  the  onus  clearly  lies  on  the 
plaintiff  to  show  negligence. 

Channellj  Seijt.,  m  reply,  was  stopped  by  the  court. 

Tindal,  C.  J.  It  seems  to  me,  that  we  cannot  come  to  any  conclusion 
upon  the  ikcts  stated  in  this  case.  It  is  contended  on  the  part  of  the  defend- 
ant, that  the  plaintiff  should  be  nonsuited  ;  but  I  am  not  prepared  to  saj 
that  the  fact  of  the  engine  emitting  sparks  may  not  amount  to  negligence. 
On  the  other  hand  I  cannot  say  that  a  verdict  ought  to  be  entered  for  the 
plaintiff.  I  think  that  the  special  case  should  be  withdrawn,  and  that  the 
parties  should  go  on  to  trial.  To  entitle  the  plaintiff  to  recover,  he  must  either 
show  some  carelessness  by  the  defendants,  or  lay  facts  before  the  jury  from 
which  it  may  be  inferred.  All,  however,  that  we  can  say  is,  that  upon  the 
case  before  us,  the  plaintiff  ought  not  to  be  nonsuited. 

Coltman,  J.  I  am  of  the  same  opinion.  This  is  not  the  kind  of  case 
which  the  statute  contemplated  should  be  stated  for  our  consideration. 

Maule,  J.  If  the  court  were  called  upon  to  decide  matters  of  feet,  there 
would  probably  be  a  difference  of  ^opinion.     I  agree  with  my  lord,  r^^^ 
that  the  plaintiff  ou^ht  not  to  be  nonsuited  upon  the  facts  laid  before  ^ 
us.     The  case  should  be  submitted  to  a  jury.  Case  withdrawn.(a) 

(a)  No  question  was  raised  in  the  principal  case  (or  in  Vaughan  ▼.  Menicve,  3  Nev 
Gases,  468, 4  RcoU,  244,  7  C.  ^  P.  626,)  as  to  any  protection  afforded  by  14  G.  3,  c.  78, 
s.  86.  With  respect  to  the  common  law  liability,  see  Beaulieu  v.  Finglam,  P.  2  H.4,fo. 
18,  pi.  6;  UPKenzie  v.  M*Ltod,  10  Bing.  386,  4  Mo.  &  8c.  249 ;  and  the  cases  collected  io 
I  Roll.  Abr.  1, 1  Yin.  Abr.  216. 


SIEVERS  V.  BOSWELL  and  Others. 

To  an  action  for  money  had  and  received,  brought  by  a  bankrupt  to  recoyer  a  sum  paid 
to  the  defendants  to  induce  them  to  sign  the  bankmpt's  certificate,  a  plea  that  the 
money  had  been  demanded  by  and  had  been  paid  to  the  assignees  before  the  com- 
mencement of  the  suit,  is  a  sufficient  answer. 

A  certificate  obtained  by  giving  money  to  a  creditor,  to  induce  him  to  sign  it,  is  void. 

Debt,  for  money  bad  and  received,  and  on  an  account  stated.    PIeaS| 
never  indebted ;  and,  that  before  the  accruing  of  the  causes  of  action,  to  wit, 
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OQ  the  4th  of  July,  1835,  a  fiat  in  bankruptcy  was  granted  against  the  plain 
tiflT,  under  which  he  was  duly  declared  a  bankrupt ;  that  James  Clark  was 
duly  appointed  oflScial  assignee,  and  the  defendant  BoswelU  creditors'  as- 
signee, of  the  estate  and  efl^ts  of  the  plaintiff;  that  the  assignees  required 
the  defendants  to  pay  them  the  money  mentioned  in  the  declaration  ;  and 
that  the  said  assignees  being  entitled  to  the  said  money,  the  defendants,  on 
the  15th  of  May,  1840,  and  before  the  commencement  of  the  suit,  paid  them 
the  same  in  sati^ction  of  the  causes  of  action  in  the  declaration  mentioned. 
The  plaintiff  joined  issue  on  the  first  plea,  and  traversed,  that  the  assignees 
were  entitled  to  the  causes  of  action  in  the  declaration  mentioned. 

The  cause  coming  on  for'^rial  before  Tindal,  C.  J.,  at  the  sittings  for 
*5251  ^^^'^^^  ^^^^  Michaelm&s  term,  1840,  *a  verdict  was  taken  for  the 
-'  plaintiff,  debt  50/.,  damage  1^.,  costs  40^.,  subject  to  the  follow^ 
bgcase: — 

On  the  4th  July,  1835,  a  fiat  in  bankruptcy  was  granted  against  the  plain- 
tiff, under  which  he  was  duly  declared  a  bankrupt  by  Joshua  Evans,  £sq., 
one  of  the  commissioners  of  the  court  of  bankruptcy,  who,  on  the  same 
day,  duly  appointed  James  Clark  to  be  the  official  assignee  of  the  plaintiff's 
estate  and  effects,  under  the  said  fiat ;  and  at  the  first  meeting  of  the  creditors 
of  the  plaintiff  duly  holden,  the  defendant  Boswell  was  nominated  and 
chosen  assignee  ;  which  choice  was  duly  ratified  and  confirmed. 

I1ie  plaintiff,  at  the  time  he  was  declared  bankrupt,  was  indebted  to  the 
three  defendants,  who  then  carried  on  business  as  coal-merchants  in  co-part- 
nership together,  in  the  sum  of  828/.  175.  2(/.,  and  the  defendants  then 
refused  to  sign  his  certificate ;  but,  in  August,  1836,  the  defendant  Boswell 
undertook  to  obtain  the  signature  to  the  certificate  of  himself  and  the  other 
two  defendants,  his  co-partners,  in  consideration  of  the  plaintiff's  paying  to 
him  200/. ;  25/.,  part  of  the  amount,  to  be  paid  down  immediately  in  money, 
and  the  remaining  175/.  to  be  secured  by  the  plaintiff's  warrant  of  attorney 
to  the  defendants,  and  by  his  accepting  seven  bills  of  exchange  for  25/. 
each,  payable  at  intervals  of  three  months  from  each  other,  as  a  further 
security. 

On  the  10th  of  August,  1836,  in  order  to  induce  the  defendants  to  sign  the 
plaintiff's  certificate  of  conformity,  the  plaintiff  paid  to  the  defendant  Bos- 
well 25/.  in  money,  and  duly  executed  a  warrant  of  attorney  for  175/.  to 
the  defendants,  and  accepted  seven  bills  of  exchange  drawn  by  the  defend- 
ants on  the  plaintiff  for  25/.  each,  payable  at  intervals  of  three  months  from 
6ach  other,  and  delivered  such  warrant  of  attorney  and  bills  so  accepted  to 
the  defendants ;  and  thereupon  the  defendants,  on  the  same  day,  signed  the 
*5261  P'^i'^^i^'^  certificate,  and  the  same  ^was  afterwards  duly  allowed  by 
•'  the  c^urt  of  Review.  The  first  of  the  said  seven  bills  of  exchange 
fell  due  on  the  11th  of  November,  1836,  and  was  presented  to  the  plaintiff 
for  payment  on  that  day,  but  was  dishonoured  ;  whereupon  the  defendants 
threatened  the  plaintiff  with  legal  proceedings  for  the  recovery  of  the  amount 
thereof,  unless  the  same  was  instantly  paid ;  and  thereupon  the  plaintiff,  iu 
order  to  prevent  such  legal  proceedings,  paid  to  the  defendant  Boswell,  on 
the  15th  of  November,  1836,  the  said  sum  of  25/.  in  the  said  first  bill  men- 
tion«!. 

On  the  11th  of  February,  1840,  the  plaintiff  demanded  of  the  defendant 
Boswell  repayment  of  the  said. two  several  sums  of  25/.  and  25/.  so  paid  to 
him  by  the  plaintiff  on  the  said  10th  of  Aug'ist  and  15th  of  November, 
18T6, 9H  aforesaid ;  which  was  refuseil ;  and  on  the  14th  of  April  following 
the  plaintiff  commenced  an  action  atjpiinst  the  defendant  Boswell  alone  for 
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th*s  recovery  of  the  said  two  sums ;  to  which  action  the  isfendant  BosweD 
pleaded  the  non-joinder  of  his  co-partners,  the  other  tv;o  defendants,  in 
abatement,  and  thereupon  the  plaintiff  discontinued  the  said  action  aga^ 
the  defendant  BosweU,  and  on  the  26th  of  May,  1840,  the  present  action 
was  commenced. 

Before  the  present  action  was  commenced,  the  defendant  Boswell  gave 
information  to  the  official  assignee,  James  Clark,  of  the  circumstances  under 
which  the  certificate  was  obtamed,  and  of  the  payment  of  the  two  sums  of 
2bL  each ;  and  on  the  15th  of  May,  1840,  the  official  assignee,  at  the  desire 
of  the  defendant  Boswell,  wrote  and  sent  to  the  defendant  Boswell  a  letter, 
stating  that  the  certificate  of  the  plaintiff  had  been  obtained  by  fraud  ;  that 
the  said  two  sums  of  25/.  each  so  paid  to  the  defendant  Boswell  as  afore- 
said, formed  part  of  the  estate  of  the  plaintiff,  and  requesting  the  defendant 
Boswell  to  pay  the  said  two  sums  of  25/.  each  to  the  said  James  Clark,  as 
official  assignee ;  and  thereupon  the  *defendant  Boswell,  on  the  same  r  •g». 
day,  paid  to  the  said  James  Clark  the  same,  and  part  of  the  money  *- 
so  paid  was  duly  applied  by  the  said  James  Clark  for  the  purposes  of  th» 
bankrupt's  estate,  and  in  payment  of  the  solicitor's  bill  against  the  assignee', 
and  otherwise. 

The  question  for  the  opinion  of  the  court  is,  whether  the  pl^ntiff  is  enti- 
tied  to  recover  the  said  two  several  sums  of  25/.  and  25/.  so  paid  by  him  to 
the  defendants  under  the  circumstances  aforesaid,  or  either  of  them.  If  the 
court  shall  be  of  opinion  that  tlie  plaintiff  is  entitled  to  recover  the  said  two 
sums  of  25/.  and  25/.,  then  the  verdict  already  entered  for  the  plaintiff  as 
aforesaid  is  to  stand.  If  the  court  shall  be  of  opinion  that  the  plaintiff  is 
entitled  to  recover  the  sum  of  25/.  only  so  paid  by  the  plaintiff  to  the  de- 
fendants on  the  10th  of  August,  1836,  then  the  verdict  already  entered  for 
the  plaintiff  is  to  be  reduced  to  25/.  If  the  court  shall  be  of  opinion  that 
the  plaintiff  is  not  entitled  to  recover  either  of  those  sums,  then  the  verdict 
already  entered  for  the  plaintiff  is  to  be  set  aside,  and  a  verdict  is  to  be 
entered  for  the  defendants. 

BompaSf  Seijt.,  (with  whom  was  Sir  John  Bayley\  for  the  plaintiff.  The 
questions  to  be  considered  in  this  case  are,  first,  whether,  under  the  circum- 
stances, the  plaintiff's  certificate  is  void  ;  and,  secondly,  if  so,  whether  its 
invalidity  can  be  set  up  by  the  defendants. 

With  respect  to  the  first  point,  there  is  a  striking  difference  between  the 
provisions  of  the  5  G.  2,  c.  30,  and  those  of  the  6  G.  4,  c.  16.  By  the 
former  statute,  (s.  7,)  the  bankrupt  having  duly  surrendered  and  conformed 
to  the  act,  was  declared  to  be  discharged  from  all  debts  owing  by  bim  at 
tlie  time  of  hi^  bankruptcy;  and  if  afterwards  impleaded  for  any  debt  due 
before  he  became  a  bankrupt,  it  was  enacted  that  his  certificate  should 
entitle  him  to  a  verdict,  tmless  the  plainfiff  in  such  action  ^could  prove  ■-•500 
the  said  certificate  was  obtained  unfairly  and  by  fraud.  And  by  the  ^ 
tenth  section  it  was  provided  that  no  discovery  upon  oath  or  solemn  affirma- 
tion, to  be  made  by  any  bankrupt  of  his  estate  and  effects  pursuant  to  that 
act,  should  entitle  such  bankrupt  to  the  benefits  allowed  by  that  act,  unless 
the  commissioners  authorized  by  such  commission,  or  the  major  part  of  them, 
should  in  writing  under  their  hands  and  seals  certify  to  the  Lora  Chancellor, 
&c.,  that  such  bankrupt  had  made  a  full  discovery  of  his  estate  and  effects, 
and  in  all  things  conformed  himself  according  to  the  directions  of  the  art,  and 
that  there  did-  not  appear  to  them  any  reason  to  doubt  cf  the  truth  of  siich 
discovery,  or  that  the  same  was  not  a  full  discovery  of  all  such  bankrupt's 
estate  and  effects,  and  unle&s  four  parts  in  five  in  number  and  value  of  the 
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creators  of  sudi  bankrapt  who  should  be  creditors  for  not  less  than  201, 
respectively,  and  should  have  duly  proved  their  debts  under  such  commis* 
sion,  should  sign  such  certificate  and  testify  their  consent  to  such  allowance 
and  certificate,  and  to  the  said  bankrupt's  discharge,  in  pursuance  of  the 
act,  to  be  also  certified  by  such  commissioners ;  but  that  such  commissioners 
should  not  certify  the  same  unless  such  bankrupt  made  oath  or  affirmation 
that  such  certificate  and  consent  of  the  creditors  thereunto  were  obtained 
iairiy  and  without  fraud.  The  121st  secdon  of  the  6  Geo.  4,  c.  16,  enacts 
'*  that  eveiy  bankrupt  who  shall  have  truly  surrendered,  and  in  all  things 
conformed  himself  to  the  laws  in  force  concerning  bankrupts  at  the  time  of 
issuing  the  commission  against  him,  shall  be  discharged  from  all  debts  due 
by  him  when  he  became  a  bankrupt,  and  from  all  demands  hereby  made 
provable  under  the  commission,  in  case  he  shall  obtain  a  certificate  of  such 
conforaiity  so  signed  and  allowed,  and  subject  to  such  provisions  as  herein- 
after directed."  And  sect.  122,  after  stating  the  number  of  creditors  by 
*5291  *^'^^™  ^^^  certificate  is  to  be  siened,  provides  that  ^^  no  such  cerli- 

-l  ficate  shall  be  such  discharge,  unless  the  commissioners  shall,  in  writ- 
bg  under  their  hands  and  seals,  certify  to  the  Lord  Chancellor  that  such 
bankrupt  has  made  a  full  discovery  of  his  estate  and  effects,  and  in  all  thines 
coufbrmed  as  aforesaid,  and  that  there  does  not  appear  any  reason  to  douot 
the  truth  or  fulness  of  such  discovery,  and  also  that  the  creditors  have 
signed  in  manner  hereby  directed,  and  unless  the  bankrupt  make  out  in 
writing  that  such  certificate  and  consent  were  obtained  without  fraud." 

Under  the  former  act  the  creditor  was  made  a  party  to  the  certificate ; 
whereas,  under  the  latter,  the  creditor  merely  signs  to  assent  to  the  bank- 
rupt's discharge.  [Talfourdy  Serit.  It  has  been  expressly  decided  in  Horn 
V.  hn^  4  B.  &  Ad.  78,  1  N.  &  M.  627,  that  it  is  a  good  answer  to  a  plea 
of  bankruptcy,  that  the  certificate  has  been  obtained  by  fraud,  although  the 
enactment  to  that  efiect  in  the  5  G.  2,  c.  30,  s.  7,  is  not  repeated  in  the 
6  G.  4,  c.  16.]  In  Horn  v.  /on,  the  question,  what  is  fraud  under  the  latter 
statute,  was  not  raised.  Although  it  is  a  fraud  for  a  creditor  to  extort 
money  from  a  bankrupt  for  signing  his  certificate,  the  latter  can  hardly  be 
laid  to  be  guilty  of  a  fraud  in  paying  it,  as  it  is  obtained  from  him  under 
duress.  The  parties,  therefore,  cannot  be  said  to  be  in  pari  delicto. 
Browning  v.  Morrii^  Cowp.  790 ;  Smith  v.  Bromley^  2  Dougl.  696,  n. 
[TiNDAL,  C.  J.  Although  there  is  some  difference  between  the  form  of  the 
certificate  under  the  new  and  the  old  statutes,  the  effect  of  it  is  substantially 
the  same  ;  and  there  can  be  no  dOubt  that  a  certificate  obtained  in  the  man- 
ner that  this  has  been,  is  void.] 

Assuming  the  certificate  to  be  void,  it  is  submitted  that  the  defendants 
cannot  avail  themselves  of  its  invalidity ;  for  they  are  not  to  be  allowed  to 
teoQi  take  advantage  *of  their  own  fraud.     If  the  defendants  have  paid  the 

-■  money  over  to  the  assignees,  they  have  done  it  in  their  own  wrone. 
[Maule,  J.  The  assignees  have  a  right  to  say  that  the  certificate  is  void. 
l*hey  have  done  so,  and  received  the  money:  are  the  defendants  bound  to 
pay  the  money  twice  over?]  If  the  court  should  determine  against  the 
plaintiff,  the  efiect  of  the  decision  will  be  to  enable  a  creditor  who  has 
extorted  money  from  a  bankrupt  to  retain  it.  The  object  of  the  statute  was 
to  prevent  a  creditor  from  keeping  money  received  for  signing  the  bankrupt's 
certificate.  If  such  creditor  may  set  up  that  the  certificate  is  void,  it  will 
be  impossible  for  the  bankrupt  to  recover  the  money  paid,  and  the  conse- 
quence will  be  that  the  certificate  will  be  rendered  valid.  A  creditor  who 
has  agned  a  deed  whereby  a  trader  has  conveyed  away  all  his  property^ 
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cannot  set  up  such  deed  as  an  act  of  bankruptcy ;  Ba^ord  v.  Au«m, 
2  T.  R.  594.  The  principle  of  the  law  is,  that  no  person  shall  be  allowed 
to  set  up  a  fraud  to  which  he  has  been  a  party ;  MonUfiom  Y.Montefian^ 
Coop.  C.  C.  250 ;  Doe  dem.  Roberts  r.  Roberts,  2  B.  &  A.  367 ;  Lord  v. 
Wardk,  3  New  Cases,  580,  (32  £.  C.  Lu  R. )  [Macle,  J.  H«re,  the  defend- 
ants are  not  setting  up  their  own  fraud ;  the  plaintiff  declares  that  the  trans- 
action was  fraudulent,  and  the  defendants  admit  it  was ;  but  say  that  thej 
have  paid  the  money  over  to  the  assignees.]  It  is  conceded  that,  as  against 
an  innocent  assignee,  the  plaintiff  cannot  set  up  the  fraud ;  but  he  ma;  as 
against  the  defendant  Bos  well,  who  appears  to  have  got  the  official  assignee 
to  ask  him  for  the  money  in  order  to  prevent  the  plaintiff  from  recovering  it. 
[Tindal,  C.  J.  The  money  having,  in  point  of  fact,  been  paid  over  to  the 
assignees,  how  can  the  plamtiff  recover  it  as  money  had  and  received  to 
his  use  ?]  The  defendant  Boswell  having  placed  himself  in  such  a  situatioo 
that  he  cannot  set  up  *fraud  either  as  agsdnst  the  plaintiff  or  his  co-  r«gQ| 
assignee,  may  be  answerable  to  both  parties.  ^ 

Tkyxmrdj  Seijt.,  (with  whom  was  Hayes,)  for  the  defendants,  was  direct- 
ed by  the  court  to  confine  hb  argument  to  the  second  point.  It  is  a  fallacj 
to  say  that  the  defendants  seek  to  set  up  any  fraud  ; — the  fi^aud  is  part  of 
the  plaintiff's  proposition.  In  order  to  make  out  his  case,  he  must  show 
that  the  certificate  is  void,  having  been  fraudulently  obtained ;  for  the  mere 
fact  of  the  payment  of  the  money  would  not  entitle  him  to  recover  it,  such 
payment  havmg  been  made  voluntarily  and  with  knowledge  of  the  facts. 
To  give  him  any  right  to  sue  for  the  money,  the  plaintiff  must  establish  that 
his  certificate  was  in  suspense,  and  that  the  money  and  bilk  were  given  to 
the  defendants  to  induce  them  to  sign ;  which  fects  would  show  the  certifi- 
cate to  be  void ;  Horn  v.  Ion.  The  defendants  admit  the  invalidity  of  the 
certificate,  and  say  that  the  money  has  been  paid  to  the  assignees.  In 
Croflon  V.  Pook,  1  B.  &  Ad.  568,  where  an  action  was  brought  by  an 
uncertificated  bankrupt  for  a  demand  claimable  by  his  assignees,  it  was  heM 
that  the  defendant  might,  under  the  general  issue,  give  in  evidence  the  pay- 
ment of  the  debt  to  the  assignees  between  the  suing  out  of  the  writ  and  the 
declaration.  Here,  the  circumstance  that  the  defendant  Boswell  was  an 
assignee  makes  no  difference.  It  was  clearly  his  duty,  when  the  bankrupt 
claimed  the  money,  to  pay  it  to  the  oflScial  assignee.  As  to  the  25/.  paid 
to  the  defendants  on  the  10th  of  August,  1836,  before  the  signing  of  the 
certificate,  a  right  of  action  for  its  recovery  vested  in  the  assignees  on  the 
failure  of  the  consideration.  And  with  re^ct  to  the  25/.  paid  in  respect 
of  the  first  bill  of  exchange,  although  the  plaintiff  might  have  set  up  the 
illegality  of  the  ^transaction  to  an  action  ufm  the  bill,  yei  as  he  paid  t%pm 
the  money  with  a  knowledge  of  all  the  facts,  he  cannot  now  recover  ^ 
it ;  WUson  v.  Ray,  10  A.  &  E.  82,  (37  £.  C.  L.  R.,)  2  P.  &  D.  253.  Inde- 
pendently, therefore,  of  the  main  question  as  to  finaud,  the  plaintiff  cannot 
maintain  die  present  action.  With  respect  to  that  question,  it  is  submitted, 
that,  althou^  the  general  rule  is,  that  a  person  cannot  set  up  a  fraud  to 
which  he  b  a  party,  here  such  firaud  forms  a  necessary  portion  of  the  plaia* 
tiff's  case. 

BompaSj  Seijt.,  was  heard  in  reply. 

Tindal,  C.  J.  It  does  not  appear  to  me  that  a  decision  in  fevour  of  the 
defendants  will  militate  at  all  against  the  authorities  ia  which  it  has  been 
laid  down  that  money  paid  by  a  bankrupt  to  a  creditor  to  induce  him  to 
sign  his  certificate,  may  be  recovered  back ;  for  much  more  is  involved  io 
the  present  question  tlian  the  simple  proposition  which  was  raised  in  thoie 
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cases.  This  is  an  action  for  money  had  and  received.  The  defendants, 
however^  previous  to  the  cooiinencemeot  of  the  action,  have,  on  the  demand 
of  the  person  entided  by  law  to  receive  it,  paid  the  money  over  to  him,  and 
therefore  the  equitable  ground  in  which  the  acdon  is  maintainable  does  not 
exist.  I  agree  with  the  proposition  that  a  party  to  a  fraud  cannot  set  it  up 
as  a  defence ;  but  here  the  defendants  do  not  rely  upon  the  fraud,  but  on 
something  which  took  place  afier  the  fraud  had  been  set  up  by  the  plaintidl 
If  the  plamtiflf  makes  the  fraud  part  of  his  case,  the  defendants  have  a  right 
to  show  something  beyond  which  amounts  to  an  answer  to  the  action.  The 
present  case  falls  within  the  distinction  taken  in.  Trevivan  v.  Lawrance^ 
1  Salk.  276,  2  Lord  Raym.  1036,  <'  that  where  the  plaintiff's  title  is  by 
*^331  ^^PP^'v  ^^^  ^^^  defendant  pleads  the  general  *issue,  the  jury  are 
^  bound  by  the  estoppel ;  for  here  is  a  title  in  the  plaintiiT  that  is  a 
good  title  in  law,  and  a  good  title  if  the  matter  had  been  disclosed  and  relied 
on  in  pleading;  but  if  the  defendant  pleads  the  special  matter,  and  the 
plamtiff  will  not  rely  on  the  estoppel  when  he  may,  out  takes  issue  on  the 
fact,  the  jury  shall  not  be  bound  by  the  estoppel ;  for  then  they  are  to  find 
Ae  trudiof  the  fact  which  is  against  him."  Here  it  seems  to  me  to  be  part 
of  the  plaintiff's  proposition  that  the  person  entitled  to  the  money  is  the 
asagnee ;  for  it  appears  on  the  plaintitt 's  own  showing  that  the  certificate 
was  obtained  by  fraud.  If  that  be  so,  and  the  assignee  has  taken  ad  van* 
tage  of  the  invalidity  of  the  certificate,  I  do  not  see  on  what  ground  we  can 
give  the  plaintiff  an  opportunity  of  compelling  the  defendants  to  pay  the 
money  twice  over.  I  thmk  that  upon  the  pleadings  and  facts  of  this  case, 
the  defendants  are  entided  to  the  verdict. 

CoLTMAir,  J.  I  should  have  been  desirous  to  give  effect  to  this  action 
if  it  could  have  been  done  on  legal  grounds ;  for  although  the  plaintiff  can* 
not  be  considered  as  free  firom  blame,  he  is  in  some  degree  to  be  looked 
apoD  as  an  oppressed  person.  Here,  nowever,  the  money  has  found  its 
way  to  the  true  owner.  We  must  see  that  there  are  g;ood  grounds  before 
we  call  upon  the  defendants  to  pay  it  twice  over.  It  is  said  that  the  de- 
fendants are  estopped  from  setting  up  their  own  fraud ;  but  I  think  the  true 
answer  has  been  given  to  that  argument,  and  that  it  is  the  plaintiff  who 
relies  on  the  fraud,  the  defendants'  case  being  that  they  have  paid  the 
money  over  to  the  party  who  was  entitled  to  it. 

Maitle,  J.  As  the  money  has  got  to  the  right  person,  and  justice  has 
beea  done,  I  fieel  no  reluctance  in  holding  that  the  plaintiff  is  not  entitled  to 
*5341  '^^^^^-  '^^  *efiect  of  a  certificate,  whether  under  the  old  and  new 
-'  statute,  is  substantially  the  same,  that  the  creditors  discharge  the 
bankrapt  from  his  liabilities ;  and  consequently  the  cases  decided  upon  the 
^  G.  2,  c.  30,  are  applicable  to  the  6  G.  4,  c.  16.  With  respect  to  the 
n^t  of  the  defendants  to  set  up  a  fraud  to  which  they  have  been  parties, 
tbe  answer  is,  that  it  is  the  plaintiff  who  alleges  the  fraud,  and  the  defend* 
uts  are  at  liberty  to  avail  themselves  of  the  benefit  as  well  as  the  disadvan* 
^e  arbing  fnun  such  fraud.  The  defendants  have  received  money  which 
the  plaintiff  has  proved  to  belong  to  his  assignees.  I  cannot  conceive  that 
tbere  is  any  rule  of  law  to  prevent  them  from  saying  that  they  have  paid  it 
to  those  assignees.  The  plaintiff  says  that  the  defendants  are  estopped  to 
^  up  such  a  defence ;  but  that  is  not  so ;  fo.  the  issue  is,  whether  the 
BiOQey  did  or  did  not  belong  to  the  assignees.  The  plaintiff  is  clearly  not 
tBtitled  to  recover ;  for,  by  his  own  proof,  he  has  put  himself  out  of  court 

Postea  to  the  defendants, 

Toinxui.  36  2a2 
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BRUNT  V.  WARDLE. 

A  plaintiff  may  be  admitted  to  sae  m  formA  pamptiiM^  after  the  commeneemcnt  iA 

the  suit. 

Storks  J  Serjt.y  had  obtained  a  rule,  calling  on  the  plaintiff  to  show  cause 
inrhy  an  order,  made  at  chambers  by  Coltman,  J.,  on  the  23d  October) 
1841,  should  not  be  rescinded.  It  appeared  from  the  affidavits  that  the 
vrit  of  summons  in  this  cause  had  been  issued  on  the  22d  October,  1840, 
and  served  on  the  30th,  and  that  an  appearance  was  entered  on  the  6th 
November  following.  On  the  26th  June,  1841,  a  declaration  was  deliver* 
ed,  toother  with  an  order  of  the  above  learned  judge  bearing  that  date, 
admitting  the  plaintiff  to  sue  in  formA  ^pauperis.  The  defendant  r«r^ 
thereupon  took  out  a  summons,  calling  on  the  plaintiff  to-  show  ^ 
cause  why  the  order  of  the  22d  of  June  should  not  be  rescinded,  upon  the 

f'ound  that  such  order  could  not  be  made  after  the  action  was  commenced, 
he  parties  having,  on  the  3d  of  July,  attended  the  same  learned  judge, 
he,  on  the  authority  of  Foss  v.  Radnty  4  M.  &  W.  610,  7  Dowl.  P.  C. 
203,  and  LoveweU  v.  Curtis,  6  M.  &  W.  158,  7  Dowl.  P.  C.  795,  rescind- 
ed  the  order  of  the  22d  of  June.  The  plaintiff  subsequently  took  out  a 
summons  to  rescind  the  order  of  the  3d  of  July,  which  was  attended  before 
the  learned  judge  on  the  22d  October,  "who,  upon  Casey  v.  Tomlin,  7  M. 
&  W.  189,  8  Dowl.  P.  C.  892,  being  cited  by  the  plaintiff,  rescinded  hb 
order  of  the  3d  of  July,  leaving  the  parties  to  apply  to  the  court. 

Stephen,  Sent.,  now  showed  cause.  The  question  to  be  determined  is, 
whether  the  plaintiff  may  be  admitted  to  sue  in  formd  pauperis  after  the 
commencement  of  the  suit.  In  Foss  v.  Racine,  the  Court  of  Exchequer  in- 
clined to  the  opinion,  that  a  party  could  not  be  admitted  to  sue  in  formd  pauj»- 
riSy  pendente  lite  ;  and  in  LoveweU  v.  Curtis,  they  expressly  decided  that  suck 
an  admission  was  irregular.(a)  However,  in  the  recent  case  of  Casey  v,  Tam" 
Un,  that  court  appears  to^have  doubted  of  the  propriety  of  its  former  decision, 
and  to  have  left  the  question  open  for  fiirther  consideration.  Lord  Abingek 
there  said,  "  I  am  strongly  inchned  to  think  that  the  admission  of  a  plaintiiT 
as  a  pauper  after  the  commencement  of  the  suit,  is  irregular.  The  statutes 
appear  to  be  directly  against  it ;  but,  nevertheless,  if  there  were  any  deci- 
sions the  other  way,  or  any  inveterate  practice  to  that  effect,  the  court  would 
be  anxious  not  to  overturn  it."  7  M.  &  W.  194.  On  the  following  day 
Lord  Abinger  said,  ^'  We  have  looked  into  the  case  which  was  *re-  r*^^ 
ferred  to  yesterday  in  Andrew's  Rep.,  Langley  v.  Blackerhy,  and  it  ^ 
appears  that  there  the  court  said,  that  by  implication  they  had,  under  the 
11  Hen.  7,  c.  12,  power  to  admit  a  party  to  sue  in  formd  pauperis  at  anj 
stage  of  the  cause.  The  present  rule,  therefore,  will  not  be  absolute  in  all 
its  tenns,  but  as  to  the  latter  part  of  it  only ;  whereby  the  defendants  will 
be  enabled  to  obtaih  their  costs  out  of  the  money  paid  into  court.  It  must 
be  understood  that  we  give  no  opinion  on -the  question  of  dispaupering  tin 
party,  but  confine  our  judgment  to  the  latter  part  of  the  rule."  The  ques- 
tion, therefore,  is  still  open  for  decision ;  and  if  as  seems  to  have  been 
thought  by  the  Court  of  Exchequer,  the  construction  of  the  statutes  is  to 
be  governed  by  long  estal)lished  practice,  the  case  of  Langley  v.  Blachnif^ 
K.  B.  H.  12  Geo.  2,  (1738,)  Andrews,  306,  S.  C.  16  Vin.  Abr.  262,  in 
marg.,  shows  that  there  is  a  practice  of  more  than  a  hundred  years  in 
favour  of  the  plaintiff.  This  also  appears  from.Tidd's  Pr.  p.  90,  oth  ed., 
and  Archbold's  Pr.  by  Chitty,  918,  7th  ed.    Moreover,  Tidd*s  Appendix, 

(tt)  8ed  vide  pott,  648. 
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p«  20,  and  Chitty's  Forms,  5th  ed.,  586,  give  the  form  of  a  petition  by  a 
pauper,  which  b  framed  in  the  alternative,  to  be  presented  either  before  or 
after  the  commencement  of  the  suit.  Inhere  seems  no  reason  why  the  plain- 
liiT  should  be  entitled  to  the  privilege  only  before  the  commencement  of  the 
cause,  for  he  may  become  insolvent  during  its  progress.  [Tindal,  C.  J. 
If  the  plaintiflf  is  admitted  to  sue  in  formH  pauperis  before  the  action  is 
commenced,  the  defendant  may  be  disposed  to  settle  the  case ;  and  it  is  a 
hardship  upon  him  that  it  may  proceed  nearly  to  its  conclusion  through  a 
long  course  of  litigation,  and  then  by  the  plamtiflT  being  admitted  to  sue  as 
a  pauper,  he  may  lose  his  chance  of  costs.  It  is  not  sufficient  for  the  de- 
fendants to  show  that  some  hardship  may  ensue ;  and  it  is  to  be  remember* 
'5371   ^^'  ^^^^  ^^^  admission  of  the  plamtifi*  *to  sue  in  formd  pauperisj  is 

^  not  conclusive  as  to  previous  costs,  but  only  as  to  those  subsequent. 
With  respect  to  the  statutes,  there  is  nothing  in  the  11  Hen.  7,  c.  12,  to 
show  that  the  order  must  be  made  before  the  action  is  commenced.  That 
act  contemplates  the  suit  in  two  stages:  ls(,  there  is  a  provision  as  to  the 
granting  of  the  writ ;  and,  2dly,  as  to  the  suit  being  carried  on  free  of  ex- 
pense, '^  after  the  said  writ  or  writs  be  returned."  The  words  of  the  statute 
are,  '^  that  every  poor  person  or  persons  which  have  or  hereafter  shall  have 
cause  of  action  or  actions  against  any  person  or  persons  within  this  realm, 
shall  have,  by  the  discretion  of  the  chancellor  of  this  realm  for  the  time 
being,  writ  or  writs  original,  or  writs  of  subpoena,  according:  to  the  nature 
of  their  causes,  therefore  nothing  paying  to  your  highness  tor  the  seals  of 
the  same,  nor  to  any  person  for  the  wriun^  of  the  same  writ  or  writs  to  be 
hereafter  sued  ;  and  that  the  said  chancellor  for  the  time  being  shall  assign 
such  of  the  clerks,  which  shall  do  and  use  the  making  and  writing  of  the 
same  writs,  to  write  the  same  ready  to  be  sealed,  and  also  learned  counsel 
and  attorneys  for  the  same,  without  any  reward  taken  therefore ;  and  after 
the  said  wnt  or  writs  be  returned,  if  it  be  afore  the  king  in  his  bench,  the 
justices  there  shall  assign  to  the  same  poor  person  or  persons  counsel  learn- 
ed, by  their  discretions,  which  shall  give  their  counsels,  nothing  taking  for 
the  same ;  and  likewise  the  justices  shall  appoint  attorney  and  attorneys  for 
the  same  poor  person  or  persons,  and  all  other  officers  requisite  and  neces- 
sary to  be  had  for  the  speed  of  the  said  suits  to  be  had  and  made ;  which 
shall  do  their  duties  without  any  reward  for  their  counsels,  help  and  busi- 
ness in  the  same ;  and  the  same  law  and  order  shall  be  observed  and  kept 
of  all  such  suits  to  be  made  afore  the  king's  justices  of  his  Common  Place 
and  barons  of  his  Exchequer,  and  all  other  justices  in  the  courts  of  record 
*^%1   ^^^^  ^"y  ^"'^  'shall  be."    The  doubt  arises  upon  the  23  Hen.  8, 

^  c.  15,  which  gives  costs  to  the  defendant  upon  a  nonsuit  or  verdict, 
and  by  section  2,  provides,  "  that  all  and  every  such  poor  person  or  persons 
being  plaintiff  or  plaintifls  in  any  action  of  debt,  &c.,  which,  at  the  com- 
mencement of  their  suits  or  actions,  be  admitted  by  discretion  of  the  judge 
or  judges  where  such  suits  or  actions  shall  be  pursued  or  taken,  to  hav^ 
their  process  and  counsel  of  charity  without  any  money  or  fee  paying  for  the 
same,  and  shall  not  be  compelled  to  pay  any  costs  by  virtue  and  force  of 
this  statute,  but  shall  suffer  other  punishment  as  by  the  discretion  of  the 
justices  or  judges  afore  whom  such  suits  shall  depend,  shall  be  thought 
reasonable."  It  is  submitted  that  this  statute  does  not  necessarily  or  even 
reasonably  lead  to  the  inference,  that  an  order  to  admit  a  plaintiff  to  sue 
in  forma  pauperis  must  be  made  at  the  commencement  of  the  suit;  for  it 
is  material  to  observe  that  the  words,  *^  at  the  commencement  of  their  sufts 
or  actions,"  do  nit  occur  for  the  first  time  in  the  excepting,  but  in  the  enact* 
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ing  part  of  the  statute.  In  Blood  r.  LbBj  3  Wils.  24,(a)  Wilmot,  C.  J., 
cited,  from  bis  manuscript  notes,  a  case  of  Oats  t.  Holiday ,  Trin.  T.  2?& 
23  G.  2,  in  which  it  was  first  doubted,  whether  a  plaintiff  could  be  admitted 
in  formd  pauperis^  after  the  commencement  of  the  suit ;  but  at  length  it 
was  resolved  ne  might  be  so  admitted  at  any  stage  of  the  action.  Bmd  ?. 
Lee  was  undoubtedly  adjourned,  but  not  upon  mis  point,  as  was  supposed 
by  Paske,  B.,  in  Casey  t.  Tomlin.  In  the  case  of  Blood  r.  Lee^  an  action 
of  assumpsit  commenced  in  the  Palace  Court,  was  removed  by  the  defend- 
ant into  the  King's  Bench  by  fuibeas  corpus.  The  cause  being  at  issue,  and 
the  plaintiff  not  having  proceeded  to  trial  in  due  time  after  the  issue  joined, 
the  defendant  save  him  notice  of  motion  for  judgment  as  in  case  of  a  non- 
suit. Before  &e  motion  came  *on,  the  plaintiff  (being  a  poor  man)  r,.Qg 
applied  to  be  admitted,  and  was  admitted,  to  proceed  in  the  suit  ■■ 
in  Jbrmd  pauperis.  Afterwards,  upon  showing  cause,  this  rule  was  made 
absolute,  because  the  plaintiff  or  his  attorney  would  not  undertake  to  paj 
the  costs  of  that  application  to  the  court;  whereupon  jud^ent  as  in  case 
of  a  nonsuit  was  entered.  The  plaintiff  being  then  taken  m  execution  upon 
that  judgment,  it  was  moved  that  he  might  be  discharged  out  of  custody 
on  the  ground  that  a  pauper  was  not  liable  to  costs  in  that  case.  It  appears, 
therefore,  that  in  Blood  v.  Lee  the  practice  of  admitting  a  plaintiff  to  sue  » 
Jbrmd  pauperis^  pendente  lite^  was  recognised  and  acted  upon  by  the 
court  The  practice  was  also  recognised  by  the  Court  of  Exchequer  io 
Jones  V.  Peers^  M^CIel.  &  Y.  282,  where  an  order  was  made  after  the 
commencement  of  the  action,  admitting  the  plaintiff  to  prosecute  his 
action  in  formA  pauperis  ;  and  an  application  by  the  defendant  for  security 
for  and  taxation  of  the  costs  previously  incurred,  was  made  two  years 
afterwards.  The  court,  however,  refused  the  application,  and  gave  a 
retrospective  effect  to  the  order.  [Timdal,  C.  J.  In  Manning's  Exch^ 
quer  Practice,  p.  137,  1st  ed.,  vol.  i.,  a  rule  of  the  3  G.  1  is  given,  which 
provides  ^*  that  a  person  to  whom  tlie  privilege  of  suing  in  forma  pauperis 
IS  granted  pendente  lite^  must  give  security  to  pay  the  costs  incurred  before 
admittance."] 

Storks^  Sent.,  was  then  called  upon  by  the  court.  It  is  clear  that  the 
statutes  11  IL  7,  c.  12,  and  23  H.  8,c.  15,  only  contemplate  the  admission 
of  the  plaintiff  to  sue  in  fornUl  pauperis  at  the  commencement  of  the  suit. 
It  may  be  admitted  that  the  case  of  Langley  v.  Blackerby^  is  an  authority 
the  other  way ;  but  the  recent  cases  of  Foss  v.  Racine  and  Lovewtll  r. 
Curtis  are  in  favour  of  the  ^defendant ;  and  although  the  Court  of  r,^ 
Exchequer  in  Casey  v.  Tomlin^  declined  to  decide  the  point,  the  ^ 
judges  expressed  a  strong  opinion  against  the  practice  of  admitting  parties 
to  sue  in  formd  pauperis^  pendente  lUe.  [Maulr,  J.  In  Corayns's  Diji;est, 
tit.  Formd  pauperis^  (A,)  a  rule  of  the  Court  of  Exchequer  is  referred  to, 
which  shows  that  in  1717,  the  practice  in  that  court  was  to  adroit  plain^fis 
to  sue  in  formd  pauperis^  pendente  lite.  It  is  there  also  said  that  if  a  plain* 
tiff  shall  DC  dispaupered,  he  shall  not  afterwards  be  admitted  to  sue  in  formd 
pauperis.]  The  argument  deriv*»d  from  the  practice  upon  the  subject  is  en- 
titled to  no  great  weight.  These  are  statutes  which  ought  to  be  strictly 
construed.     If  the  legislature  had  intended  to  grant  the  privilege  af  any 

Iieriod  of  the  suit,  they  would  have  used  expressions  which  would  hare 
eft  no  doubt  upon  the  point. 

[TiNDAL,  C.  J.    It  appears  to  me  that  this  question  is  to  be  decided  upon 
the  proper  construction  of  the  11  H.  7,  c,  12,  and  23  H  ft,  c.  15 ;  because 

(a)  And  see  16  Vin.  Abr.  262,  nl.  12. 
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after  what  fell  from  the  learned  barons  in  Casey  v.  Tomliny  I  think  that  the 
Court  of  Exchequer  purposely  left  the  point  open  for  further  consideration. 
The  statute  of  the  11  H.  7,  c.  12,  is  an  enabling  statute,  passed  for  the  pur- 
pose of  conferring  a  boon  upon  the  poor,  its  title  being  '*  A  mean  to  help 
and  speed  poor  persons  in  their  suits."    Therefore,  unless  the  act  in  express 
terms,  or  by  necessary  implication,  requires  that  a  plaintiff  shall  only  be  ad- 
mitted to  sue  in  /brmd  pauperis  before  the  commencement  of  his  suit,  we 
cannot  import  into  it  any  such  condition.     The  statute  contains  no  such  condi- 
tion. There  are  no  words  to  be  found  in  it  indicating  any  intention  that  if  a  party 
becomes  a  pauper  in  the  progress  of  his  suit,  he  shall  not  be  entitled  to  the 
benefit  of  the  statute.     With  respect  to  the  23  H.  8,  c   15,  it  does  not  ap- 
*5411  ^^^  ^^  ™^  ^^  warrant  the  position  for  which  *the  defendant  contends. 
^  That  statute  was  the  first  to  give  costs  to  the  defendant  where  a 
plaintiff  became  nonsuit,  or  a  verdict  passed  against  him ;  and  foreseeing 
that  cases  might  arise  in  which  plaintifls  might  be  admitted  to  sue  infbrrm 
pauperisy  the  second  section  provides  '^  that  all  and  eveiy  such  poor  person 
or  persons  being  plaintifif  or  plaintifis  in  any  action  of  debt,  &c.,  which,  at 
the  commencement  of  their  suUs  or  actions  ^  be  admitted,  by  discretion  of  the 
judge  or  judges,  where  such  suits  or  actions  shall  be  pursued  or  taken,  to 
have  their  process  and  counsel  of  charity,  without  any  money  or  fee  paying 
for  the  same,  shall  not  be  compelled  to  pay  any  costs  by  virtue  and  force 
of  this  statute ;  but  shall  suffer  other  punishment  as  by  the  discretion  of  the 
justices  or  judge  afore  whom  such  suits  shall  depend,  shall  be  thought  rea- 
sonable."   The  proper  construction  of  that  act  may  be  to  place  persons 
suing  m  formd  pauperis  in  a  less  favoured  position  where  they  are  so  ad- 
mitted pendente  lite;  but  it  does  not  deprive  them  of  the  benefit  of  the  former 
statute.    With   respect  to  the  cases,  first,  there  is  Langley  v.  Blackerhy^ 
which  seems  to  be  a  distinct  authority  that  a  party  may  be  admitted  to  sue 
as  a  pauper  after  the  commencement  of  the  action.     There  is  also  the  case 
oiBrUtain  v.  Grenvilk,  2  Str.  1121 ;  S.  C.  16  Vin.  Abr.  262,  pi.  15,  by 
the  name  of  Brilton  dem.   Webb  v.  Grenvilk.     There,  the  defendant  in 
ejectment,  after  issue  joined,  obtained  a  trial  at  bar  on  consenting  to  pay  bar 
costs  and  receive  nisi  prius  costs.     Afterwards  the  lessor  was  admitted  to 
sue  171  fonnd  pauperis ;  which  shows  that  at  that  time,  at  least,  the  courts 
thought  that  a  party  might  be  so  admitted  after  action  brought.     And  the 
rule  in  the  Exchequer,  already  adverted  to,  that  where  a  party  is  admitted 
to  sue  in  formd  pauperis  J  penaente  lite^  he  shall  give  an  unuertaking  that  he 
will  pay  the  costs  already  incurred,  if  he  should  become  liable  to  them, 
•5421  ^^^^^  *ihdi  such  was  the  general  and  recognised  practice.     But, 
^  after  all,  is  the  11  H.  7,  c.  12,  any  thing  more  than  confirmatory  of 
the  common  law  ?     In  the  learned  report  of  the  Serjeants'  case  by  my  brother 
Manning,  p.  41,  note  (d),  a  case  Is  referred  to  that  occurred  15  Ed.  4,  twenty 
years  before  the  passing  of  that  act,  from  which  it  appears  that  it  common 
law  if  a  party  would  swear  that  he  could  not  pay  for  entering  his  pleailings, 
the  oflSt-er  was  bound  to  enter  them  gratis ;  and  that  in  this  court  there  was 
a  "preriop/wtor  pur  les  poersJ*^    It  seems  to  ine  that  the  proper  conclusion 
for  us  to  come  to  is,  that  this  plaintifT  was  entitled  to  be  admitted  to  sue  t/i 
formi  pauperis y  pendente  lite^  and  that  the  rule  must  be  discharged. 

CoLTM.\N,  J.  I  am  of  the  same  opinion.  Fox  v.  Racine  and  Lavewell  v. 
Curtis  were  cases  relating  to  costs  ;  and  the  attention  of  the  Court  of  Ex- 
chequer being  naturally  drawn  to  the  23  H.  8,  c.  12,  upon  that  stattite,  they 
came  to  a — somewhat  hasty — conclusion  tl»at  a  party  was  not  entitled  under 
th^  statute  of  Henry  VII.  to  sue  in  formd  pauperis  unless  the  application 


ftSjS  S  Manning  &  Granger.  [542 

was  made  at  the  comtLencement  of  the  suit.  If  the  view  taken  oj  mj 
brother  Storks  be  correct,  the  court,  in  Loveioell  v.  Curtis^  had  no  authority 
to  give  the  plaintiff  the  option  to  be  dispaupered  or  find  security  for  co8t& 
Looking  both  at  the  common  law  and  at  the  statutes,  it  seems  to  me  that 
there  is  no  ground  for  this  application. 

Ebskjne,  J.  This  is  not  a  ouestion  arising  upon  the  23  H.  8,  c.  15,  as  to 
what  would  be  the  effect  of  tne  plaintiflf's  being  nonsuited,  or  of  a  verdict 
passing  against  him ;  but  whether  the  original  order  admitting  the  plaintiff 
to  sue  informd  pauperis  after  the  commencement  of  the  action,  was  a  valid 
order  or  not.  When  we  find  that  from  an  early  period  it  has  been  the 
^practice  of  the  courts  to  admit  parties  so  to  sue,  pendente  lite^  and  r^^« 
that  there  was  a  rule  of  the  Court  of  Exchequer  in  the  year  1717,  ^ 
providing  for  such  a  case,  we  must  take  it  for  ^nted  that  the  order  was 
properly  made,  unless  it  can  be  shown  that  it  is  mconsistent  either  with  the 
common  law  or  the  statutes.  With  respect  to  the  21  H.  7,  c.  12,  there  is 
nothing  in  that  statute  inconsistent  with  the  order  or  tending  to  restrict 
the  court  from  admitting  parties  to  sue  in  formd  pauperis^  after  the  com- 
mencement of  the  action.  The  cases  in  the  Exchequer,  where  the  question 
arose,  not  upon  the  11  H.  7,  but  upon  the  23  H.  8,  are  not  necessarily  in- 
consistent with  the  validity  of  this  order.  It  has  been  said  that  the  Court 
of  Exchequer  has  expressed  a  strong  opinion  that  an  order  like  the  present 
could  not  be  granted  afler  the  commencement  of  the  suit.  But  in  Casey  v. 
Tomlin  that  court  appear  to  have  thought  that  their  former  opinion  was  not 
fully  warranted,  and  they  seem  to  have  wished  to  leave  'he  point  open  for 
further  consideration. 

Maule,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged.  The 
objection  to  the  order  of  my  brother  Coltbhan  is,  that  the  court  has  no 
power  to  admit  a  party  to  sue  in  formd  pauperis y  pendente  lite;  and  the  ob- 
jection is  sought  to  be  supported  by  the  recent  decisions  in  the  Court  of 
Exchequer.  Those  decisions,  however,  are  open  to  the  obsen'^ations  which 
have  been  already  made, — that  they  were  cases  relating  to  costs,  and  that 
^e  attention  of  the  court  does  not  appear  to  have  been  called  to  the  un- 
doubted common  law  authority  of  the  court  to  admit  parties  to  sue  m  formd 
pauperis.  The  authority  cited  by  my  lord  from  the  Serjeants*  case  shows 
tliat  so  early  as  the  15  Ed.  4,  it  was  the  established  practice  to  admit  a  party 
to  sue  in  formA  pauperis;  and  various  instances  are  to  be  found  in  the 
•books  of  parties  being  so  admitted  after  the  commencement  of  the  r,t44 
suit.  The  statute  of  the  11  H.  7>  does  not,  in  terms,  extend  to  cri-  ^ 
miral  proceedings;  and  yet  it  has  been  the  practice  of  the  Court  of  Queen's 
Bench  to  admit  parties  to  defend  indictments  in  formd  pauperis^  which  could 
only  be  done  by  virtue  of  its  common  law  authority.  There  is  nothing  in 
the  11  H.  7,c.  12,  to  limit  the  power  of  the  court  to  admit  a  plaintiff  to  sue 
informd  pauperis  at  the  commencement  of  the  action.  On  the  contrary,  as 
the  common  law  courts  had  nothing  to  do  \«ith  the  orip^nal  writ  until  it  was 
returned,  their  power  did  not  arise  until  afVei  the  suit  had  been  commenced, 
and,  consequently,  the  statite  was  clearly  meant  to  apply  to  persons  who 
had  already  commenced  their  actions.  With  respect  to  the  23  H.  8,  c.  15, 
although  the  Court  of  Exchequer  seem  to  have  thought  that  it  required  the 
plaintiflf  to  be  admitted  to  sue  informd  pauperis  before  the  commencement 
of  the  suit,  it  appears  to  me  to  have  a  beann?  the  other  way.  The  first  section 
enacts  that  "  in  trespass  upon  the  statute  5  Rich.  iS,  (slat.  1 ,  c.  8,)  debt,  cove- 
nant, detinue,  account,  trespass  on  the  case,  or  upon  any  statute  fnr  an 
oflence  or  wrong  personal  immediately  supposed  to  be  done  to  the  plaintiff, 
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if  the  plaintiflT,  after  the  appearance  of  the  defendant,  be  nonsuited,  or  a  ver- 
dict pass  agauist  him,  the  defendant  shall  have  judgment  to  recover  his  costs 
•  against  the  plaintiff',  to  be  assessed  and  taxed  by  the  discretion  of  the  judge 
or  judges  of  the  court  where  such  action  shall  be  commenced  or  sued ;  and 
shall  have  such  process  and  execution  for  the  recovery  of  the  same  against 
the  plaintiff',  as  the  plaintiff*  should  or  might  have  had  against  the  defendant, 
in  case  judgment  had  been  given  for  the  plaintiff";"  and  by  the  second  sec- 
tion it  IS  provided  that  '*  every  poor  person  or  persons  being  plaintiff*  or 
plaintiffs  in  any  action  of  debt,  &c.,  which  at  the  commencement  of  their 
«54^)  *^^^^  ^^  actions  be  admitted,  bv  discretion  of  the  judge  or  judges 
^  where  such  suits  or  actionf  shall  be  pursued  or  taken,  to  have  their 
process  and  counsel,  of  charity,  without  money  or  fee  paying  for  the  same, 
shall  not  be  compelled  to  pay  any  costs  by  virtue  and  force  of  that  statute, 
but  shall  suflkr  other  punishment,  as  by  the  discretion  of  the  justices  or  judge 
afore  whom  such  suits  shall  depend  shall  be  thought  reasonable."  This 
section  does  not  say  that  every  person  who  shall  be  so  admitted  to  sue  tn 
formi  pauperis  shall  be  relieved  from  the  costs ;  but  that  every  person 
^'  which  at  the  commencement  of  their  suits  or  actions"  shall  be  admitted, 
&c.  The  insertion  of  the  words  '^  at  the  commencement  of  their  suits  or 
acrions"  may  be  accounted  for,  either  by  their  being  unnecessarily  inserted, 
or  by  their  being  introduced  for  the  purpose  of  depriving  of  the  benefit  of 
tbRt  provision,  such  persons  as  might  be  admitted  to  sue  as  paupers  after  the 
commencement  of  the  action — assuming  that  they  might  be  so  admitted  pen' 
dente  lite,  I  think  therefore  the  proper  construction  of  this  statute  is,  that 
parties  may  be  admitted  to  sue  in/ormd  pauperis  after  the  commencement  of 
their  action.  Then  we  find  that  there  is  a  rule  in  Exchequer,  made  in  1717, 
providing  for  \what  should  be  done  when  the  plaintiff*s  w*ere  admitted  to  sue 
in  forma  pauperis^  pendente  lite ;  and  it  is  not  denied  that  there  is  a  long  es- 
tablished practice  in  favour  of  the  authority  of  the  courts  to  admit  the  pTain- 
tiflfs  so  to  sue.  Upon  what  conditions  that  should  be  done,  is  a  point  which 
has  not  been  raised  in  this  case. 
Rule  discharged,  the  costs  to  be  costs  in  the  cause.(a) 

(a)  See  the  oath  of  oilice  taken  by  J.  Brown  open  his  appointment  or  election  (on  J. 
Brovn  fuit  islieu)  to  be  presif^nator  for  the  poor  (caUed  by  Lord  Brooke  preignotory, 
prothonotary,  pur  les  purei,  Bro.  Abr.  /*cet,  pi.  5,  Officer^  pi.  15,)  in  the  Common  Bench. 
T.  15  E.  4,  fo.  26,  pL  2. 
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Whf  re  the  attesting  witness  to  a  warrant  of  attorney  could  not  oe  fonnd,  the  court  al- 
lowed judgment  to  be  entered  np,  on  an  atlidavit  that  the  defendant  haa  acknowledged 
bis  liability,  and  also  that  the  attestation  was  in  the  handwriting  of  the  party  whose 
name  was  subscribed  as  attesting  witness. 

Sheey  Serjt.,  moved  to  enter  up  judgment  on  an  old  warrant  of  attorney. 
It  appeared  that  the  affidavit  of  the  attesting  witness  could  not  be  obtained ; 
but  it  was  sworn  that  inquiries  had  been  made  for  him  at  the  address  given 
in  the  attestation,  and  at  another  place  to  which  the  party  was  referred  bj 
the  father  of  the  witness.  It  was  likewise  sworn  that  the  defendant  had  ac- 
knowledged his  liability,  and  also  that  the  attestation  to  the  warrant  of  at- 
torney was  in  the  handwnting  of  the  party  whose  name  was  subscribed  as 
the  attesting  witness. 

The  learned  serjeant  cited  Loing  v.  iZouie,  2  B.  &  P.  85,  where  an  afl^ 
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flavit  stated  that  the  defendant  had  acknowledged  the  execution  of  an  old 
warrant  of  attorney  expressly  to  enable  the  plaintiff  to  enter  up  judgment^ 
was  held  sufficient  to  dispense  with  an  affidavit  from  the  attesting  witness; 
and  Young  v.  Showkvy  2  Dowl.  P.  C.  556,  in  which  it  was  decided  that 
where  the  attesting  witoess  was  the  clerk  of  the  solicitor  who  had  prepared 
the  warrant  of  attorney,  the  want  of  an  affidavit  from  him  was  sufficiently 
s<ipplied  by  that  of  the  solicitor  verifying  the  writing  of  the  clerk  and  the 
defendant,  and  stating  that  the  former  had  absconded  and  could  not  be 
found. 
TiNDAL,  C.  J.  Take  your  rule. 

Rule  accordingly. 


•In  re  ANN  LLOYD.  [•M? 

Thejnother  of  an  illegitimate  child  of  between  eleven  and  twelve  years  of  age  obtained 
an  habta»  corpus  directed  to  putative  father,  to  bring  her  op  before  the  coart  On  the 
child  being  produced,  in  obedience  to  the  writ,  the  court  declared  that  she  might  ase 
her  own  discretion  as  to  where  she  would  go,  and  the  child  being  unwilling  to  go  wiib 
her  mother,  the  court  would  not  permit  the  mother  to  take  her  by  force. 

A  HABEAS  CORPUS  having  been  issued  on  the  application  of  Ann  Lloyd 
Bowser,  the  wife  of  Samuel  Bowser,  of  Pembrey,  in  the  county  of  Carmar- 
then, (but  from  whom  she  was  then  living  separate,)  directed  to  Mr.  Lloyd, 
commanding  him  to  bring  up  the  body  of  Ann  Lloyd,  an  infant  between 
eleven  and  twelve  years  of  age,  the  natural  child  of  the  said  Mr.  Lloyd  and 
Ann  Lloyd  Bowser,  bom  previously  to  her  marriage. 

Mcherley^  Serjt.,  now,  on  behalf  of  Mr.  Lloyd,  produced  the  child  in 
obedience  to  the  writ,  leaving  the  court  to  deal  with  her  as  they  might  think 
proper. 

Ludlow  J  Serjt.,  in  support  of  the  claim  of  the  mother.  As  the  father  does 
not  interfere,  the  question  is,  whether  the  child  is  to  be  allowed  to  choose 
for  herself.  By  the  new  poor  law,  4  &  5  W.  4,  c.  76,  s.  71,  the  burden  of 
supporting  the  child  is  thrown  on  the  mother.  [Tindal,  C.  J.  As  this 
child  was  born  previously  to  the  passing  of  that  statute,  it  does  not  apply. 
Maule,  J.  The  fifty-seventh  section  enacts,  "  that  every  man  who  from  and 
after  the  passing  of  this  act,  shall  marry  a  woman  havin<;  a  child  or  children 
at  the  time  of  such  marriage,  whether  such  child  or  children  be  legitimate 
or  illegitimate,  shall  be  liable  to  maintain  such  child  or  children  as  a  part 
of  his  family,  and  shall  be  chargeable  with  all  relief,  or  the  cost  price  there- 
of, granted  to,  or  on  account  of,  such  child  or  children,  until  such  child  or 
children  shall  respectively  attain  the  age  of  sixteen,  or  until  the  death  of  the 
mother  of  such  child  or  children."  According  to  that  clause,  the  appli- 
cant's husband  would  appear  to  be  the  fit  person  *to  have  the  custody  r,r  jg 
of  the  child.]  If  brought  into  court  by  a  stranger,  the  detention  of  ^ 
the  child  must  be  considered  as  unjustifiable  as  against  the  mother ;  if  by 
the  father,  then  he  brings  her  ready  to  be  given  up  as  the  court  may  direct. 
It  is  not  competent  for  the  parties  bringing  the  child  to  set  up  any  will  or 
predilection  on  her  part.  [Tinbal,  C.  J.  If  she  was  fourteen  she  clearly 
might  elect  for  herself.  Coltman,  J.  On  what  legal  ground  do  you  put  lh« 
mother's  right  to  the  custody  of  this  child  ?]  She  is  to  be  considered  as  a 
derelict  child,  being  abandoned  by  her  fadier.  [Maule,  J.  Suppose  she 
had  been  brought  up  on  habeas  corpus  at  the  instance  of  a  stranger,  cnuld 
tfie  court  order  her  to  be  given  up  to  htm.'    How  does  the  mother  of  an 
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tflegitiroate  child  ditkt  from  a  stranger  ?  Tindal,  C.  J.  If  lliis  had  been  • 
jroung  child  I  should  feel  no  difficulty,  for  the  case  would  then  faN  within 
The  IBng  v.  Hopkins^  7  East,  579,  where  the  court  returned  the  child  to 
the  custody  of  the  mother.  But  here  the  child  can  speak  for  herself. 
Suppose  she  were  to  say  that  she  would  not  go  with  her  mother,  we  could 
not  force  her  to  do  so.]  There  is  no  diflerence  between  an  infant  and  a 
giri.  ^Tindal,  C.  J.  There  is  this  diflerence,  one  cannot  complain  of  ille- 
gal restraint,  but  the  other  may.]  It  is  clear  that  the  court  has  authority  to 
deliver  her  to  the  mother ;  The  King  v.  Sopefy  5  T.  R.  278 ;  Rex  v.  Mose- 
fcy,  5  East,  224,  n.  [Tindal,  C.  J.  Those  cases,  and  particulariy  the  lat- 
ter, proceeded  on  the  ground  that  the  putative  father  had  obtained  possession 
of  the  children  by  force  or  fraud,  and  they  were  infants  of  tender  age. 
Maule,  J.,  referred  to  Rex  v.  Delaval,  3  Burr.  1434,  1  Will.  Bl.  410,  439.] 
Ex  parte  Skinner,  9  Moore,  278 ;  Ex  parte  M'CkUmy  1  Dowl.  P.  C.  81 ; 
and  The  King  r.  GreenhUl,  4  A.  i  E.  624,  (31  E.  C.  L.  R.,)  6  Nev.  &  Mann. 


child,  howerer,  cannot  be  considered  as  a  free  agent  in  choosing  with 
whom  she  will  live. 

Tindal,  C.  J.  This  is  a  case  of  some  difficulty,  and  we  cannot  help 
feeling  distressed  at  being  obliged  to  come  to  a  decision  upon  it.  The  wnt 
(XhxAeas  corpus  has  been  obtained  by  the  mother  of  an  illegitimate  child, 
for  the  purpose  of  bringing  her  up  from  the  custody  of  a  party  with  whom 
she  had  been  placed  by  her  putative  £aither.  The  child  is  now  in  court  in 
obedience  to  the  writ,  and  appears,  as  she  has  been  sworn  to  be,  between 
eleven  and  twelve  years  old.  Had  she  been  under  seven  years  of  age,  the 
court  would  have  said  she  could  exercise  no  discretion ;  but  she  is  old 
enough  to  choose  for  herself,  and  therefore  we  do  not  feel  called  upon  to 
exercise  a  discretion  for  her.  If  she  is  willing  to  go  with  her  mother,  she 
may,  but  if  she  does  so  it  must  be  her  own  free  will,  for  no  force  shall  be 
used. 

His  lordship  then  asked  the  child  if  she  would  go  with  her  mother,  but 
she  expressed  a  strong  disinclination  to  do  so.  His  lordship  then  told  her 
that  she  was  at  liberty  to  go  where  she  would ;  whereupon  she  left  the 
court  with  the  female  who  had  accompanied  her  there.  Upon  quitting  the 
court,  the  mother  attempted  to  take  forcible  possession  of  the  child.  This 
being  made  known  to  the  Chief  Justice,  one  of  the  officers  of  the  court  waM 
lent  with  her  for  her  protection. 


DAVISON  V.  GAUNTLETT  and  Another. 

A  jad^*s  order  was  obtained  to  enable  an  arbitrator  to  enlarge  the  time  for  making  his 
award  to  the  2d  of  November,  1841,  **  or  to  such  other  or  ulterior  day,  as  the  said  ar- 
bitrabir  shuald  altimately  appoint  and  signify  in  writing  ander  his  hand,  to  be  tndontd 
OK  tkt  MtVf  oriler  of  rtftrtnte.  The  arbitrator  having  enlarged  the  time  to  the  2d  of 
NoTpfsber,  1841,  made  his  award  on  the  11th  of  October. 

Btidf  that  it  was  not  necessary  to  endorse  such  enlargement  on  the  order  of  reference. 

*5501  ^^^  ^'  ^'^>  Serjt.y  showed  cause  against  a  rule  obtained  by 
^   Chnnnell^  Seijt.,  to  set  aside  an  award. 

By  an  order  of  reference,  da^ed  the  16th  of  May,  1839,  the  cause  and  all 
the  matters  in  difierenoe  had  been  referred  to  a  barrister**  who  was  to  make 
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his  award  on  or  before  the  2d  of  November  then  next,  or  on  or  before  sud 
other  or  ulterior  day  as  he  should  by  writing  under  his  hand  appoint 

The  arbitrator  having  neglected  to  enlara;c  the  time  for  making  his  award 
on  or  before  the  2d  of  November,  1839,  the  parties  consented  to  a  judge's 
order  of  the  12th  of  May,  1840,  by  which  it  was  provided  that  the  vbi- 
trator  should  be  at  liberty  to  enlarge  the  time,  numc  pro  tunc^  until  the  fiist 
day  of  the  ensuing  Michaelmas  term,  which  was  done.  • 

On  the  23d  of  October,  1840,  another  order  was  obtained,  empowering 
the  arbitrator  to  enlai^  the  time  to  the  2d  of  November,  1841,  ^^  or  to  such 
other  or  ulterior  day  as  the  said  arbitrator  should  ultimately  appdint,  and  sig« 
nify  by  writing  under  his  hand,  to  be  endorsed  on  the  said  order  of  refer- 
ence.'' The  arbitrator  enlarged  the  time  to  the  2d  of  November,  1841,  aod 
made  his  award  on  the  11th  of  the  preceding  October. 

The  objection  is,  that  the  time  of  making  the  award  was  not  duly  en* 
lai^l  under  the  order  of  the  23d  of  October,  1840,  such  enlargement  not 
'having  been  endorsed  on  the  order  of  reference.  It  is  submitted  that  it  was 
not  necessary  to  endorse  the  enlargement  of  the  time  to  2d  of  November, 
1841,  on  the  order  of  reference  ;  for  that  was  only  required  to  be  done  in 
case  the  time  was  enlarged  to  an  ulterior  day. 

*CAanneU,  Serjt.,  in  support  of  the  rule.     The  true  construction   r,^. 
^f  the  last  order  is,  that  any  enlargement  of  the  time  should  be  en-   ^ 
dorsed  on  the  order  of  reference  according  to  the  usual  practice.     There  is 
no  reason  why  any  distinction  should  be  made  between  an  enlai^ment  to 
the  2d  of  November  and  one  to  an  ulterior  day. 

TiNDAL,  C.  J.  Although  the  order  is  rather  oddly  worded,  it  does  not 
require  the  enlargement  of  the  time  for  making  the  award  to  the  2d  of  No- 
vember, 1841,  to  be  endorsed  on  the  order.  The  endorsement  is  required 
only  as  an  enlargement  to  a  day  beyond  that  date. 

Rule  discharged,  with  costs* 


WILLIAM  CLEMENT  v.  JOHN  WEAVER. 

A  judge  at  chambers  may  engraft  apon  an  order  requiring  a  plaintiff  to  deliver  particalan 

of  demand  under  R.  T.  1  W.  4,  a  direction  to  the  defendant  to  pay  the  costs  of  ibe  a|h 

plication.(a)    Ptr  Coltman,  J. 
A  party  who  considers  himself  aggrieved  by  a  judge's  order,  may  move  to  set  that  order 

aside,  wholly  or  in  part,  before  it  is  made  a  rule  of  court 
After  the  order  is  made  a  rule  of  court,  a  motion  to  set  aside  the  order  and  all  proceed* 

ings  had  thereon,  without  specifically  mentioning  the  rule  of  court,  is  nugatory. 
A  party  comes  too  late  to  set  aside  a  judge*s  order  who  has  lain  by  and  allowed  his 

opponent,  without  objection,  to  take  several  steps  in  the  cause  consequent  upon  soch 

order.  • 

BompaSy  Serjt.,  in  this  term,  obtained  a  rule  calling  upon  the  defendant 
to  show  cause  why  so  much  of  an  order  made  by  Wightman,  J.,  dated  the 
23d  of  October  last,  as  directed  the  payment  of  the  costs  by  the  plaintiff^ 
and  all  subsequent  proceedings  had  thereon^  should  not  be  set  aside.  The 
rule  was  moved  for  upon  an  affidavit  made  by  the  plaintiff's  attoroej, 
which  contained  the  following  statements : — 

*This  was  an  action  of  debt  brought  to  lecover  3/.  6^.,  a  balance  re-  r^erA 
maining  due  to  the  plaiutiflTupon  the  sale  of  two  pigs  to  the  defendant.   ^ 
A  declaration  was  filed  on  the  3d  of  August  without  any  particulars  of  demand, 
as  required  by  the  rule  of  T.  1 W.  4.(6)  Notice  of  declaration  was  served  ob 

(a)  Vide  ColKnt  r.  Jhrm,  4  New  Ca.  233,  (33  E.  C.  I..  R..)  6  Scott.  656. 
(6)  Vide  7  Bingb.  tS3,  (80  B.  C.  L.  Rn)  6  M.  &  P.  816,  3  B.  &  Ad.  796»  1  Tyrwh.  Mi 
ICra.  4(1.470. 
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the  defendant  on  the  4th  of  August.  On  the  23d  of  August  the  defendant 
made  an  affidavit  that  no  particulars  had  been  delivered.  On  the  I8lh  of, 
October  the  defendant  took  out  a  summons,  in  which,  in  addition  to  the 
common  printed  form,  (which  requires  particulars  of  demand  and  stays  pro- 
ceedings m  the  meantimci)  the  plaintiff  was  called  upon  to  pay  the  costs  of 
and  occasioned  by  the  application.  This  summons,  and  another  of  like 
tenor  taken  out  on  the  21st,  were  left  at  the  office  of  die  plaintiff's  attorney, 
but  were  not  noticed  by  him,  he  and  his  clerk  being  both  absent  from 
town. 

On  Ae  23d  of  October  the  order  in  ouestion  was  made  by  Wightman,  J., 
in  the  terms  of  the  summons.  Under  this  order  the  costs  were  taxed,  on  the 
26th  of  October,  at  31,  9s.  6d.;  and  on  the  9th  of  November  the  order  was 
made  a  rule  of  court;  whereupon  a  ^.^a.  issued,  under  which  the  plain- 
tiff's goods  were  taken  in  execution. 

Mannbig,  Serjt,  for  the  defendant,  took  a  preliminary  objection  to  the 
rule  which  had  been  obtained,  that  as  the  order  of  the  learned  judee  had 
been  made  a  rule  of  court,  it  was  now  too  late  to  move  to  set  aside  the 
order,  and  that  the  application  was  nugatory,  as  it  would  leave  the  rule  of 
court  unimpeached. 

Bompas^  Seijt.,  conirit.    A  motion  to  set  aside  a  judge*s  order  cannot 

*5531  'tS^^'y  ^  made  before  that  order  has  *been  made  a  rule  of  court. 

^  [TiMDAi*,  C.  J.    It  is  commonly  done.]    At  all  events,  the  plain- 

tiff  is  entitled  to  have  the  order  rescinded,  as  a  step  towards  the  setting 

aside  of  the  rule. 

Tdtdal,  C.  J.  The  application  should  have  been  to  set  aside  the  rule 
of  court,  in  which  the  judge's  order  is  merged.  If  the  order  is  rescinded, 
the  rule  of  coiirt  will  remain.  The  court,  however,  is  unwilling  to  dis- 
charge the  present  rule  upon  that  ground ;  we  wish  to  hear  the  case  upon 
the  merits. 

Mamungy  Seijt.,  then,  without  waivmg  the  objection  to  the  form  of  the 
rale,  showed  cause  upon  an  affidavit  by  the  defendant's  agent,  adding  to 
the  plaintiff's  facts,  that  he  was  informed  and  believed  that  the  defendant 
had  a  good  defence  upon  the  merits ;  that  notice  of  taxing  the  costs  had 
been  served  on  Hope,  the  plaintiff's  attorney,  with  notice  of  the  taxation  of 
the  costs  on  the  26th,  when  he  not  attending,  the  costs  were  taxed  in  his 
absence ;  that  from  the  difficulty  of  meeting  with  the  plaintiff's  attorney,  the 
Older  had  been  served  upon  the  plaintiff  in  the  country,  and  payment  of  the 
amount  demanded  ;  that  at  the  request  of  the  clerk  of  the  plaintiff's  attorney, 
the  defendant's  agent  forebore,  after  the  return  of  the  afficlavit  of  service  and 
demand,  to  make  the  order  a  rule  of  court ;  and  though  he  gave  notice  on 
the  4th,  that  unless  the  costs  were  paid  in  the  course  of  the  6th,  the  order 
would  be  made  a  rule  of  court,  that  step  was  not  taken  until  the  9th ;  that, 
on  the  10th,  the  nile  was  served  on  the  aefendant's  attorney  with  an  appoint- 
ment thereon ;  that,  on  the  llth,  the  costs  of  the  rule  were  taxed,  amounting 
with  those  of  the  order  to  8/. ;  (a)  that  Hope,  the  plaintiff's  attorney, 
*5541  ^'^^"S  present  when  the  costs  were  taxed,  made  no  objection  to  the 
^  taxation  being  proceeded  with,  and  promised  to  call  on  the  defendant's 
agent  at  three  in  the  afternoon.    This  appointment  not  being  kept,  the 

(a)  As  to  the  mode  of  obCaininf?  the  eo9t8  of  making  a  jadge's  order  a  role  of  court, 
*ee  the  de€i»ion  of  the  jodfrea  of  the  coart  founded  upon  a  resolution  of  the  Court  of 
Exchequer  of  the  S7th  of  May,  1640.  ante,  vol.  i.  278,  (39  E.  C.  I^  R.)  And  see  Eegmm 
V.  Cmmwh,  6  M.  die  W.  608, 8  I>owl.  P.  C.  796 ;  Bartkemd  v.  Hall,  lb.  796,  n. 
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defendant's  agent,  in  the  afternoon  of  the  same  day,  issued  ^JLJiu    Tha 
rule  nisi  was  obtained  two  days  afterwards,  on  the  13th. 

A  judge  at  chambers  has  the  same  jurisdiction  in  respect  of  the  costs  of 
a  summons  as  the  court,  whom  he  represents,  have  over  the  costs  of  a 
rule.(a)  There  is  nothing  in  the  rule  of  T.  1  W.  4,  which  takes  away  or 
les^ns  that  authority.  The  provision  that  the  plaintifl"  shall  not  be  allowed 
any  costs  in  respect  of  an^  summons  for  the  purpose  of  obtaining  such 
order  for  a  delivery  of  particulars,  are  of  the  particulars  he  may  afterwards 
deliver,  does  not  restrain  the  general  authority  of  the  judge  to  relieve  a  part}- 
from  costs  which  he  has  been  unnecessarily  put  to  by  the  improper  conduct 
of  his  adversary.  But,  supposing  the  order  to  have  been  objectionable  with 
respect  to  the  direction  to  pay  the  costs  of  the  application,  the  plaintifi*  comes 
too  late  after  lying  by  whilst  proceedings  are  taken  on  behalf  of  the  defend- 
ant, during  all  which  time  the  plaintiff  is  apprized  of  the  objection,  upon 
which  he  *now  reKes,  to  the  contents  of  the  order,  and  thereby  the  r«g^ 
defendant  is  induced  to  believe  that  he  acquiesced  in  those  proceed-  '- 
ings.  The  plaintiff's  rule  is  improper  in  form  and  in  substance,  and  the 
court  will  no  doubt  visit  the  experiment  with  costs. 

BampaSy  Sent.,  in  support  of  the  rule.  The  rule  of  T.  1  W.  4,  contains 
the  whole  of  the  regulations  by  which  the  demand  and  the  delivery  of  par- 
ticulars are  governed.  That  rule,  in  directing  that  costs  shall  be  paid  in 
certain  cases,  impliedly  excludes  the  power  of  giving  costs  in  other  cases. 
Such  a  course  is  perfectly  unusual ;  and  the  objection  to  this  order  has  not 
^een  waived  by  the  subsequent  proceeding,  to  which  the  plaintiff  was  no 
party.  [Maule,  J.  The  rule  provides  that  the  plaintiff  who  has  not  deli- 
vered particulars'  of  his  demand  in  the  manner  prescribed,  shall  not  be 
allowed  costs ;  but  it  does  not  say  that  he  shall  not  pay  them.  The  stay  of 
proceedings  is  usually  considered  to  be  sufficient  to  compel  the  delivery  of 
such  particulars  except  under  particular  circumstances.]  No  such  circum- 
stances are  here  suggested.  The  rule  of  court  requiring  the  delivery  of 
particulars,  appoints  a  penalty  which  is  to  result  to  the  plaintiff  upon  the 
refusal  to  deliver  particulars.  Any  thing  beyond  that  is  an  excess  of  jurifr 
diction.  Besides  this,  in  order  to  make  the  non-attendance  on  two  conse- 
cutive summons  a  defeult,  it  is  necessary  that  the  second  summons  should 
have  been  taken  out  on  the  day  upon  which  the  first  was  retumable.(i} 
This  has  not  been  observed  in  the  present  case.  [Maule,  J.  That  objec- 
tion comes  too  late.] 

TiKDAL,  C.  J.  It  is  not  necessary  to  enter  into  the  question,  whether  the 
learned  judge  had  or  had  not  authoritj^'  to  give  costs  to  the  defendant.  If 
a  party  lies  *by  for  an  unreasonable  time  after  an  order  has  been  rt  ckt 
obtained  and  served,  and  after  that  order  has  been  made  a  rule  of  *- 
court,  I  think  he  cannot  come  to  the  court  to  set  the  order  aside.  Here,  the 
•order  was  obtained  and  served  on  the  23d  of  October.  An  appointment 
for  taxing  the  costs  upon  the  rule  was  left  at  the  office  of  the  pkintiff's 
attorney  on  the  26th,  and,  on  the  29th,  notice  of  a  second  appointment  was 

.  (a)  Jcc.  Doe  denu  Praeott  ▼.  Roe,  9  Bing:h.  104,  4  Mo.  &  8c.  119,  1  Dowl.  P.  C.  S74; 
In  the  Matter  of  Arbitration  betveeen  Bridge  and  Wright,  4  Nev.  &,  M.  5,  2  Ad.  A  Ell.  48, 
(29  E.  C.  L.  R. ;)  Sheriff  v.  Greeley,  5  N.  &  M.  491.  I  Harr.  &  Woll.  688 ;  Dory  v.  Bnmm, 
I  New  Gases,  460,  (27  E.  G.  L.  R.,)  i  Scott,  384,  1  Hodges,  22:  TftiMm  v.  Northorp, 
4  Dowl.  P.  C.  441 ;  though  the  practice  was  formerly  otherwise;  Sjnrer  v.  Todd,  9 C.  A S^ 
166;  2  Tyrwh.  172, 1  Dowl.  P.  C.  306;  Head  r.  Let,  2  B.  &  Ad.  415.  And  the  judgt 
who  makei  the  order,  may  al&o  tax  the  costs  of  the  summons  and  onter;  Cottim  ▼. 
4  New  Gases,  283,  (33  £.  0.  L.  R.,)  6  Scott,  555. 
f[5)Qu«re. 
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penoDally  serted  oh  him.  On  the  4th  of  November  notice  was  gireti'that 
unless  the  costs  were  paid  on  the  following  day,  the  order  would  be  madie 
a  rule  of  court.  The  defendant,  however,  in  fact,  waited  till  the  9th  before 
be  took  that  step,  and  it  was  not  till  the  13th  that  the  plaintiff  came  here  to 
set  it  aside.  By  this  dilatory  conduct  of  the  plaintiff  the  defendant  has  been 
led  to  take  fiirtiier  steps,  which  were  necessarily  attended  with  expense. 
The  order  cannot  therefore  now  be  questioned. 

Coi.nfAK,  J.  I  do  not  agree  in  the  proposition  advanced  by  my  brother 
JSon^Mtf,  that  it  was  not  competent  to  the  learned  judge  to  make  this  order. 
On  the  contrary,  I  think  he  had  the  power.  The  rule  of  T.  1  W.  4,  ia 
terms,  merely  deprives  the  plaintiff  who  neglects  to  deliver  particulars  of 
demand,  of  me  costs  of  obtaining  the  order.  It  contains  nothing  to  restrain 
the  general  authority  of  a  judge  at  ch^mibers  to  award  costs.(a)  The  ground 
upon  which  this  rule  is  disposed  of,  however,  is,  that  the  plaintiff  has  been 
guilty  of  lachea«  Receiving  notice  on  the  4th  that  the  defendant  is  about 
to  take  steps  which  will  cause  expense,  he  lies  by  till  the  13th,  when  thai 
expense  has  been  incurred. 

EssxiKE,  J.,  was  at  chambers. 

Maule,  J.,  concurred. 

Rule  discharged,  with  costs, 
(a)  Vide  anttf^  664  (a). 
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Detiooe,  where  the  article  soaght  to  be  reeovered  is  stated  to  be  of  the  value  of  20/., 
may  be  tried  before  the  sheriff  nnder  the  3  ^  4  W.  4,  c.  42,  s.  17. 

In  order  to  raise  the  question  whether  a  case  is  triable  before  the  sheriff,  the  proper  mo- 
tion is  not  for  a  new  trial,  bat  to  set  aside  the  writ  of  trial  and  the  proceedings  thereon. 

On  a  motion  for  a  new  trial  in  a  eaase  which  has  been  tried  before  the  sheriff,  the  party 
showing  cause  must  be  provided  not  only  with  an  office  copy  of  the  affidavits  on  which 
the  rule  has  been  obtained,  bat  also  of  the  sheriff's  notes. 

Qwrr  whether  a  defendant,  by  consenting  to  a  judge's  order,  directing  a  writ  to  issue  for 
the  trial  of  the  cause  before  the  sheriff,  waives  any  objection  to  the  want  of  jarisdic- 
tioa  in  the  sheriff. 

Detinue  for  a  boat,  which  was  stated  in  the  declaiation  to  be  of  the  value 
of  20/.  The  cause  had  been  tried  before  the  undersherifi*  of  Middlesex  ia 
June  last,  when  a  yardict  was  found  for  the  plaintifT,  danoages  8/. 

ChanneU^  Sei^t.,  on  a  former  day  in  this  term,  had  obtained  a  rule  nisi  to 
set  aside  the  wnt  of  trial  and  the  proceedings  thereon,  (&)  upon  the  ground 
that  detinue  was  not.an  action  which  could  be  tried  before  the  sherifT,  under 
the  3  &  4  W.  4,  c.  42,  s,  17. 

Bompas^  Serjt,  now  appeared  to  show  cause,  when  a  preliminary  objec- 
tion was  raised  by  Channellj  Seijt.,  to  his  being  heard,  that  the  plaintifT  had 
only  taken  an  oi&e  copy  of  the  affidavit  on  which  the  rule  was  granted, 
and  not  of  the  undersheriflT's  notes. 

TiNDAL,  C.  J.     A  copy  must  be  taken  of  the  notes,  and  you  may  take  it 

BOW. 

*I^5R1       *A  copy  not  being  ready,  the  court  waived  the  actual  taking,  but 
J   ortlered  the  attorney  to  pay  for  such  copy. 

(h)  The  rale  was  drawn  op  for  a  new  trial,  and  on  cause  being  shown,  an  objectioa 
was  taken,  which  the  court  considered  to  be  well  fonnded,  that  the  motion  should  hava 
been,  to  set  a»ide  the  writ  of  trial,  as  there  coold  not  be  a  new  trial  if  the  objection  for 
want  of  jurisdiction  was  valid.  It  tnmed  ouu  however,  that  the  rule  was  so  drawn  up 
through  a  mistake  of  the  officer,  upon  which  the  point*  was  abandoned. 

2b2 
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BampaSi  Serjt.|  against  the  rule.  It  is  submitted,  first,  fliat  this  acHoo 
was  clearly  triable  before  the  sheriflT;  and,  secondly,  that,  at  all  events,  the 
objection  has  been  waived  by  the  defendant.  With  respect  to  the  first  point, 
the  courts  are  disposed  to  give  the  statute  of  the  3  &  4  W.  4,  c.  42,  (a;  a 
liberal  construction.  Price  v.  Morgan^  2  M.  &  W.  53,  shows  that,  where 
substantially  the  demand  is  for  a  sum  within  the  statute,  the  courts  are  anxious 
to  hold  that  the  statute  applies.  AUen  v.  Pink^  4  M.  &  W.  140,  6  Dowl. 
P.  C.  668,  was  a  stronger  case  than  this ;  for  there  the  action  was  brought 
for  damages ;  but  the  court  held  that  it  was,  in  substance,  a  demand  for  a 
sum  not  exceeding  20/.,  and  therefore  fell  within  the  statute.  Jacmuot  r. 
Baura^  5  M.  &  W.  155,  7  Dowl.  P.  C.  331,  is  clearly  distinguishable  from 
the  present  case ;  for  there  it  was  held,  that  the  action  was  not  triable  before 
the  sheriff,  inasmuch  as  a  demand  limited  to  20/.  was  not  endorsed  on  the 
writ  of  summons,  within  the  true  meaning  of  the  act.  Here,  however,  the 
*plaintiff,  in  his  declaration,  limits  his  demand  to  20/.  His  action  is  r^^g 
brought  to  recover  the  specific  chattel,  or  its  value  and  damages  for  ^ 
its  detention.  There  can  be  no  doubt  that  it  is  a  demand  eftisdem  generis 
with  debt,  with  which  it  is,  in  modem  times,  constantly  joined. 

Secondly,  the  defendant  has,  at  any  rate,  waived  the  objection  to  the  juri 
diction  of  the  sheriflT,  by  consenting  to  the  order  of  the  learned  judge,  which 
directed  the  writ  to  issue.  In  Lanorence  v.  WUcockj  11  A.  &£.  941,  3  P. 
&  D.  536,  the  Court  of  Queen's  Bench  seem  to  have  thought  that  the  objeo 
tion  is  one  that  cannot  be  waived  ;  but  this  court  will  not  be  disposed  to  lay 
down  such  a  rule,  which  would  be  attended  with  most  important  conse- 
quences. It  is  matter  of  ordinary  occurrence  that  cases  are  taken  by  consent 
after  term  before  a  judge  at  chambers,  which  are,  properly  speaking,  only 
cognisable  by  him  in  term ;  or  that  an  action  is  referred  to  a  barrister  to  cer- 
tify the  amount  of  the  damages ;  and  an  objection  might  as  well  be  taken 
to  want  of  authority  in  those  cases  as  in  the  present.  Here,  the  affidavits 
show,  that  the  defendant  distinctly  consented  that  the  case  should  be  tried 
before  the  sheriff;  and  on  its  being  su^ested  to  the  defendant's  attorney, 
that  he  would  probably  raise  the  point,  in  case  the  decision  was  unsatisfac- 
tory to  his  client,  he  gave  a  verbal  undertaking  that  the  judgment  should  be 
final. 

ChanneUj  Serjt.,  in  support  of  the  rule.  If  it  be  a  sood  objection  that 
the  present  case  was  not  triable  before  the  sheriff,  such  objection  could  not 
be  cured  by  the  consent  of  the  defendant.  The  sherifi"  does  not  give  judg- 
ment ;  but  the  record,  as  in  the  case  of  a  nisi  prius  record,  is  returoeu  into 
this  court,  and  judgment  is  thereon  given.  Lawrence  v.  Wikock  is  a  direct 
authority  that  the  objection  cannot  be  waived  ;  and  the  same  *point  r»^gQ 
was  in  principle  decided  by  the  Court  of  Exchequer  in  Wilson  v.  ^ 
Thorpe  J  6  M.  &  W.  721.    There,  on  the  trial  of  a  cause  before  the  under- 

(a)  Which  enacts  **  that  in  any  action  depending:  in  any  of  the  said  snperior  courts, 
for  any  detM  or  demand,  in  which  the  sum  sought  to  be  recovered,  and  emdoned  tm  tkt 
Mfrit  of  mmmonij  shall  not  exceed  S02.,  it  shall  be  lawful  for  the  court  in  which  9Dch 
anit  shall  be  depending,  or  any  judsre  of  any  of  the  said  coorts,  if  such  court  or  jodj^e 
shall  be  satisfied  that  the  trial  will  not  involve  any  diflicalt  question  of  fact  or  law,  and 
anch  court  or  jndire  shall  think  fit  so  to  do,  to  order,  and  direct  that  the  is^ue  or  issues 
joined  shall  be  tried  before  the  fheriff  of  the  county  where  the' action  is  brought,  or  aoy 
judge  of  any  court  of  record  for  the  recovery  of  debt  in  such  county;  and  for  that  pui^ 
pose  a  writ  shaU  i^sue,  directed  to  surh  Bhtriff^  command  ins  him  to  try  such  issue  or 
issues  by  a  jury  to  be  summoned  by  himi  and  to  return  such  writ  with  the  finding  of  the 
jury  thereon  endorsed,  at  a  day  certaiin,  in  terra  or  in  vacation,  to  be  named  in  such  writ; 
and  Uiereupon  rnich  lAfnTf  or  judge  shall  summon  a  jury  and  shall  proceed  to  irj  suck 

• • M  ' 
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theriflr,  tiiider  the  statute  iii  question,  a  verdict  was  taken,  by  consent,  for 
Hke  plaintifls,  subject  to  a  reference,  both  parties  consenting  that  the  arbitra* 
tor  should  have  power  to  direct  a  verdict  to  be  entered  for  either  party.  The 
court,  however,  set  aside  the  verdict  and  judgment,  though  not  the  award, 
on  the  ground  that  the  sheriff  vras  bound  to  try  the  cause,  and  could  not 
delegate  his  authority  to  another.  So  here,  this  court  could  not  delegate  its 
authority  to  the  sheriff,  unless  the  case  was  clearly  within  the  act,  notwith- 
standing the  consent  of  the  parties.  [Tindal,  C.  J.  The  same  argument 
will  apply  to  sending  a  cause  out  of  court  for  a  barrister  to  certify.]  The 
court  never  notices  the  act  of  the  arbitrator,  but  treats  it  as  the  act  of  the 
court.  The  next  question  is,  whether,  supposing  the  objection  cannot  be 
waived,  this  is  a  case  which  falls  within  the  3  &  4  W.  4,  c.  42,  s.  17. 
Price  V.  Morgan  and  ^Uen  v.  Pink  are  in  some  degree  controlled  by  the 
more  recent  decisions  in  Jacquot  v.  Boura  and  Lawrence. y.  Wikock.  In 
Watson  V.  ^Uoi,  2  C.  &  J.  150,  2  Dowl.  P.  C.  215,  it  was  held  that  the 
statute  does  not  apply  to  torts,  but  only  to  debts  and  pecuniary  demands. 
This  is,  in  substance,  a  case  of  tort,  the  gist  of  the  action  being  the  detainer ; 
Gledsiane  v.  HeuMy  1  Tyrwh.  445,  1  C.  &  J.  565.  It  is  submitted  that 
the  act  only  applies  where  a  debt,  or  a  demand  in  the  nature  of  a  debt,  is 
to  be  recovered.  In  detinue,  however,  the  primary  object  is  to  recover  the 
article ;  and  although  die  judgment  is  in  the  alternative,  still  the  action  i% 
not  brought  for  a  mere  pecuniary  demand.  Keilwey,  64  a,  Aston's  En- 
tries, 202,  Tidd's  Forms,  389, 4th  edition.  [Mannings  Serjt.,  amicus  curia^ 
«ggl^    suggested  that  a  distringas  ad  liberajidum  *might  issue  on  the  judg- 

-■  ment  in  the  action,  (a)  [Maule,  J.  But  there  is  no  process  by 
which  the  defendant  can  be  compelled  to  give  up  the  article  if  he  chooses 
to  pay  the  damages  assessed  for  its  detention.]  Although  the  defendant 
cannot  be  forced  to  give  up  the  article,  still  the  primary  object  in  bringing 
the  action  is  to  recover  the  specific  chattel,  (b)  Detinue  is,  in  many  respects, 
a  stricter  action  than  trover. 

TucDAL,  C.  J.  This  is,  in  substance^  a  motion  in  arrest  of  judgment; 
and  we  think  that  we  ought  not  to  be  called  upon  to  arrest  the  judgment 
where  the  question  is  one  of  nicety  and  difficulty,  and  appears  on  the  record. 
Still  less  should  we  be  so  called  upon,  where  the  defendant,  who  now  com- 
plains that  the  writ  has  been  improperly  issued,  was  himself  a  consenting 
party  to  the  case  going  before  the  sheriff.  It  may  not  be  necessary,  there- 
fore,  to  give  any  opinion  upon  the  main  question  that  has  been  argued  be- 
fore us.  But,  as  the  point  has  arisen,  I  think,  as  at  present  advised,  that 
detinue  if  within  the  3  &  4  W.  4,  c.  42,  s.  17.  The  words  of  that  section 
are  not  limited  to  actions  of  debt,  but  extend  to  demands  of  the  like  kind 
and  character.  Detinue  fails  within  that  class  of  actions  called  actions  of 
contract ;  and  the  whole  course  of  the  proceedings  shows  that  it  is  rather 
matter  of  contract  than  of  tort.  The  practice  also  of  joining  debt  and  detinue 
proves  that  they  are  actions  of  the  like  nature.(c)  The  old  form  of  writ  in 
debt  was,  in  the  debet  and  detinet,  except  when  brought  agaiast  an  executor  in 
*^21    '^^^P^^  ^^^  demand  *due  from  his  testator,  when  it  Mras  in  the  deti- 

-I   net  on\y,{d)    It  seems  to  me,  therefore,  that  as  the  value  of  the 

(d)  Vide  Towntend*8  Book  of  Jody^enbi,  S%  6cc 

(6)  Qnxre  whether  the  plaintiflT  may  not.  as  well  as  the  garnishee,  proceed  upon  the 
jndcment,  to  recover  the  chattel  itself,  by  distress  infinite.  M.  40  E.  S,  fo.  39,  pi.  15;  P^ 
Si  H. «,  fo.  as,  pi.  3;  H.  39  H.  6.  fo.  37,  pi.  1. 

(^)  Delinqe  tmr  baUmeni^  which  is  ex  coiUraetu,  may  be  joined  with  detinae  mr  trooir^ 
which  IS  not.    Vide  poftt,  564  (r), 

{i)  80,  where  the  action  of  debt  is  brought,  not  for  money  but  for  goods. 
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chattel  sotigbt  to  be  recovered  aiay  be  eiidcNrsed  on  the  wnt  of  stkminGfiis,  ate! 
as  the  case  is  ririually  an  action  of  contract,  and  if  not,  as  near  to  it  as  mi^ 
be,  it  is  within  the  statute,  and  may  be  sent  for  trial  before  the  sheiiff.  But 
if  the  parties  are  dissatisfied  with  our  judgment,  as  the  error  is  upon  the  !«• 
cord,  they  may  take  it,  if  they  think  proper  before  another  tribunal. 

CoLTMAN,  J.  I  also  am  of  opinion  that  this  is  an  action  for  a  demand 
not  exceeding  20/.,  and  that  it  was  triable  before  the  sheriff.  The  plaintiff 
cannot  recover  more  than  the  sum  endorsed  on  the  writ,  and  claimed  in  Ihe 
declaration.  It  is  said  that  he  may  have  damages  also  for  the  detention  ci 
the  chattel ;  but  that  is  the  case  m  debt  also,  where  the  plaintiff  recoven 
debt  and  damages  for  its  detention ;  and  yet  an  action  of  debt,  where  the 
■  sum  endorsed  on  the  writ  is  20/.,  may  be  sent  for  trial  before  the  sheriff 
under  this  statute.  In  that  respect,  therefore,  detinue  stands  on  the  same 
footing  as  debt.  If  we  are  wrong,  the  defendant  will  not  be  without  hb 
remedy,  the  error  being  upon  the  record.  If  it  be  error  upon  the  record,  I 
am  inclined  to  think  that  no  consent  of  the  parties  can  waive  it.  But  I 
give  my  present  judgment  upon  the  ground,  that  by  analogy  to  debt,  this  is 
such  an  action  as  may  be  tried  before  the  sheriff. 

Erskine,  J.  In  this  case  the  plaintiff  seeks  to  recover  a  chattel  which 
he  values  at  20/. ;  he  can,  therefore,  only  recover  the  chattel  itself,  or  the 
value  of  it,  within  the  limit  which  he  has  prescribed  in  his  declaration ;  aad 
unless  it  clearly  appears  that  the  case  is  not  within  the  statute,  we  ought 
not  to  set  the  writ  aside.  The  ^section  of  the  act  extends  to  actions  r«cg^ 
for  a  debt  or  demand  in  which  the  sum  sought  to  be  recovered  does  I- 
not  exceed  20/. ;  and  tlus  being  a  demand  in  which  the  amount  may  be  en- 
dorsed  upon  the  writ,  and  the  action  being  one  in  which  the  value  of  the 
chattel  may  be  recovered  as  well  as  the  chattel  itself,  I  can  see  no  reason 
why  it  should  not  be  tried  before  the  sheriff  like  an  action  of  debt,  for  it  Is 
just  as  simple.  If  it  bad  been  suggested,  at  the  time  that  the  writ  of  trial 
was  applied  for,  that  any  dii&cult  question  of  law  or  of  &ct  would  arise,  the 
judge  would  not  have  made  the  oitler.  But  here,  not  only  did  the  defend- 
ant make  no  objection,  but,  by  consenting  to  the  writ,  he  has  been  the  means 
of  the  case  being  tried  before  the  sheriff  He  may  resort  to  a  writ  of  enor 
if  he  thinks  that  the  action  is  not  withia  the  statute. 

Maule,  J.  I  also  think  that  this  nile  should  be  discharged.  I  doubt 
very  much  whether  the  consent  given  by  the  defendant  in  this  case  to  its 
being  tried  before  the  sheriff,  is  such  a  consent  as  the  court  should  take 
notice  of  in  discussmg  a  motion  like  the  present,  which  is,  in  effect  for  an 
arrest  of  judgment.  It  appears  to  me,  however,  that  this  is  an  action,  for  a 
demand  not  exceeding  20/.,  within  the  meaning  of  the  statute.  The  inten- 
tion of  the  act  is,  thai  the  sheriff  shall  try  small  matters,  on  which  questions 
of  a  simple  nature  alone  are  likely  to  arise ;  and  his  power  is  restricted  to 
cases  of  this  sort,  by  the  act  saying,  first,  that  actions  for  any  debt  or  de- 
mand in  which  the  sum  sought  to  be  recovered  shall  not  exceed  20/.,  maj 
be  tried  before  him ;  and,  secondly,  by  its  being  provided  that  the  judge 
making  the  order  riiall  be  satisfied  that  no  difficult  question  of  law  or  offset 
is  likely  to  arise.    It  has  been  said  that  the  demand  referred  to  in  the  act 


must  be  a  demand  in  the  nature  of  a  debt.  This  action  is  as  ^nearly  r«5gi 
an  action  of  the  nature  of  debt  as  can  well  be ;  for  in  detinue  the  "- 
plaintiff  can  only  recover  the  value  of  the  article,  and  cannot,  by  any  meaas, 
obtain  possesion  of  the  chattel  itself.  Detinue  is  so  much  like  an  action 
of  a  debt,  that  the  two  may  be  joined.  Debt  will  lie  not  only  for  moneTy 
but  for  specific  things:  as  in  Jfie  Earl  of  FtdmmUh  v.  Geargey  5  Bingh 
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286|(a)  where  it  was  held  that  debl  lay  for  the  toll  of  6A  in  specie ;  and  if 
the  action  had  also  been  for  certain  specific  fish,  there  can  be  no  doubt  that 
detinue  might  there  have  been  joined  with  debt.(&)  Lord  Coke  say3,  speak- 
ing of  rents,  Co.  Litt.  145  a,  *^  In  case  an  election  be  giyen  of  two  several 
things,  always  he  which  is  the  first  agent,  and  which  ought  to  do  the  first 
act,  shall  have  the  election.  As  if  a  man  granteth  a  rent  of  20s.  or  a  robe, 
to  one  and  to  hb  heirs,  the  grantor  shall  have  the  election ;  for  he  is  the  first 
agent,  by  payment  of  the  one  or  delivery  of  the  other." 

I  think  that  this  statute  is  one  which  ought  to  receive  a  liberal  construe* 
tion,  and  that  detinue  clearly  comes  within  its  provisions. 

Rule  discharged.(c) 

(a)  From  another  report  of  the  same  ease,  3  M.  &  P.  457,  it  appears  to  have  been 
held,  not  merely  that  debt  in  the  detinet  lies  for  so  many  fish,  but  that  a  general  indebitOf' 
tu»  (the  modern  inartificial  form  of  declaring  in  debt  on  simple  contract,  borrowed  from 
mdibitatut  ammtpni,  instead  of  stating,  aa  formerly,  the  true  contract  or  contracts)  may 
be  maintained.    QMore  tamtn^ 

(6)  The  action  of  debt  in  the  detinet  for  goods  in  qnanti^  or  in  tperit  (and  which  may 
therefore,  in  a  certain  sense,  be  called  an  action  for  tpecifie  goods,)  seems  to  be  interme- 
diate between  the  ordinary  aetioa  of  debt  fi)r  money,  and  the  action  of  detinue,  which  is 
always  for  tpecyk  goods. 

(r)  **  If  the  plaintiff  fomU$  bnt  to  the  damage  of  20/.,  jret  more  damages  may  be  given 
to  him  agaitui  tke  garm$ht€;  for  he  does  not  eouni  against  the  garnishee."  M.  8  H.  6, 
fo,  6,  pi.  11.  In  detinue  stir  tnmtr  there  can  be  no  garnishment  or  interpleader.  Qtutrtf 
whether  it  may  be  joined  with  debt,  aa  detinne  tmr  baibmtU  may. 


•565]  •BILLING  v.  DEVAUX  and  Another. 

A  merchant  abroad,  on  the  Slst  of  August,  1840,  (among  other  bills),  drew  upon  the 
defendants,  his  London  correspondents,  a  bill  for  2%&L  at  eighteen  days'  date,  payable 
to  the  plaintiff.  The  defendants  refused  to  accept  the  bill,  and  on  its  being  presented 
ibr  payment  on  the  ilth  of  September,  refused  to  pay  it  On  the  13th  the  drawer  died 
in  insoIveDt  circumstances.  On  the  15ih,  the  defendants,  not  being  aware  of  his  death 
or  insolvency,  wrote  to  him  a  letter  containing  this  passage,  **  Respecting  your  draAa 
on  us,  we  have  to  advise  that  we  have  paid  and  are  prepared  to  pay  the  following," 
mentioning,  among  other  bills,  the  one  in  question.  In  a  postscript  they  added,  **  We 
have  jnst  been  informed  that  the  holders  of  the  bill  above  for  S86/.,  had  returned  it  to 
you.  This  they  had  no  right  to  do,  as  we  have  already  explained  to  you ;  they  were 
bound  to  keep  it  till  the  following  post  day.  The  said  bill,  we  are  almost  sure,  was 
presented  again  on  Saturday  last;  therefore  we  cannot  conceive  how  it  can  have  been 
aent  back  before  this  day.  Yon  ought  to  require  proof  that  this  bill  has  been  returned 
by  Friday's  mail,  otherwise  the  charge  made  thereon,  cannot  be  demanded  of  you.** 

BtU^  that  the  letter  contained  aa  absolute  promise  to  pay,  which  amounted  to  a  valid 
acceptance  of  the  bill,  and  that  the  effect  of  the  letter  was  not  destroyed  or  altered  by 
the  postscript. 

Assumpsit,  to  recover  the  amount  of  a  bill  of  exchange,  with  interest  and 
expenses  thereon. 

The  first  cotint  of  the  declaration  was  upon  the  bill  of  exchange  before 
referred  to,  which  was  therein  alleged  to  have  been  drawn  by  one  M.  T. 
Morsing,  at  Stockholm,  on  the  21st  of  August,  1840,  upon,  and  to  have 
been  directed  to,  the  deifendants  under  the  firm  of  Messrs.  Devaux  and  Co.^ 
Ibr  225/.  sterling,  payable  eighteen  days  after  date,  to  the  order  of  the  plain- 
tiff; averring  that  the  defendants,  after  the  bill  became  due,  on  the  15th  oC 
September,  accepted  the  bill,  but  bad  not  paid  the  same.  The  second  coiint 
was  for  money  bad  and  received,  and  the  third,  upon  an  account  stated* 
The  defendants  traversed  the  acceptance  of  the  bill  in  the  first  count  men« 
tbned,  and,  to  the  second  and  third  counts,  pleaded  non  assumpserunk 
Issue  thereon, 

VOL.  xui.  38 
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Tlie  foDowing  case  was  under  a  judge's  order,  pursuant  to  the  statute, 
3  &.  4  W.  4,  c.  42,  stated  for  the  opinion  of  the  court. 

*The  bill  of  exchange  de8crit>ed  in  the  declaration  was  drawn  by  r^^ 
Morsing,  a  merchant  at  Stockholm,  upon  the  defendants,  who  are  ^ 
merchants  in  London,  in  fevour  of  the  plaintiff,  who  is  also  a  merchant  at 
Stockholm.  The  plaintiff*  endorsed  the  bill  to  third  parties.  It  was  pre- 
sented by  the  holder  to  the  defendants  for  acceptance  on  the  1st  of  Septem- 
ber, 1840,  but  refused,  and  was  protested  for  non-acceptance.  On  the  8tli 
of  September,  1840,  the  defendants  wrote  to  Morsing  as  follows : — ^'  We 
confirm  our  respects  of  the  4th  inst.,  and  are  now  m  possession  of  your 
favour  of  the  28th  ultimo.  In  answer  thereto,  we  can  only  say  that  we  were 
extremely  sorry  to  be  under  the  necessity  to  postpone  the  immediate  accq)t- 
ance  of  all  your  drafts ;  but  happily  we  have  been  in  a  situation  to  preveDt 
any  bills  being  returned."  On  the  11th  of  September,  1840,  the  time  which 
the  bill  in  question  had  to  run  being  expired,  it  was  presented  by  the  holder 
to  the  defendants  for  payment,  but  refused ;  and  it  was  thereupon  protested 
and  returned  to  Stockholm,  where  it  was  taken  up  by  the  plaintiff*,  the  first 
endorser,  and  he  was  compelled  to  pay  4/.  4f .  4d,  for  charges,  in  addition 
to  the  amount  of  the  bill. 

On  the  11th  of  September,  1840,  being  the  same  day  that  the  bill  in 
question  was  presented  for,  and  refused,  payment,  the  defendants  wrote  to 
Morsing,  ^^  We  confirm  our  respects  of  the  8th  instant." 

On  the  13th  of  September,  1840,  Morsing,  the  drawer,  died  insolvent  at 
Stockholm.  Of  this  event  the  defendants  were  not  aware  until  after  the 
writing  of  the  letter  next  mentioned. 

On  the  15th  of  September,  1840,  the  defendants  wrote  a  letter  addressed 
to  Morsing,  of  which  the  following  is  a  copy : — 

"  Sir, — Referring  to  the  letter  we  had  the  honour  of  writing  you  the 

instant,  we  have  now  to  acknowledge  the  receipt  of  your's  of  the  4th, 

which  has  *only  reached  us  via  Hamburgh  late  this  afternoon,  ad-  r«gg*j 
vising  us  of  your  draft  on  us  for  300/.  at  fourteen  days  date,  order  ■- 
I.  Paton  and  Co.  We  likewise  note  that  the  bill  of  300/.  dated  11th 
August,  due  8th  instant,  which  had  not  appeared  when  due,  has  been 
returned  to  you :  we  therefore  annul  the  same.  The  same  mail  (one  still 
due)  brings  us  advice  that  all  your  remittances  are  accepted  except  the  tvo 
bills  of  Banco  Marks,  7200  and  7000,  on  Lutteroth  and  Co.,  who  requested 
the  said  bills  might  be  presented  again  in  a  fortnight. 

^^  Respecting  your  drafts  on  us,  we  have  to  advise  ihst  toe  have p<dd,  and 
are  prepared  to  pay^  the  following : — 

£391  due  15th  instant. 

100   "    11th     " 

503   "    15th     « 

426   "    11th     " 

226   "      "        " 

"  C.  Devaux  and  Co/' 
**  P.  S. — ^We  have  just  been  informed  that  the  holders  of  the  bill  abore 
for  225/.  had  returned  it  to  you.  This  thev  had  no  right  to  do ;  as  we  bare 
already  explained  to  you,  they  were  bound  to  keep  it  till  the  following  po^ 
day.  The  said  bill,  we  are  almost  sure,  was  presented  again  on  Saturday 
last ;  therefore  we  cannot  conceive  how  it  can  have  been  sent  back  before 
this  day.  You  ought  to  require  proof  that  this  bill  was  returned  by  Fri()a/i 
"nail,  otherwise  the  charges  made  thereon  cannot  be  demanded  of  yoa." 


i^ 
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The  bSI  for  225/. ,  referred  to  in  the  said  letter  and  postscript,  is  the  bill  in 
question  in  this  cause.  Thb  letter  was  shown,  and  a  notarial  copy  thereof 
was  furnished  by  Morsing's  administrator,  to  the  plaintiff*,  by  whom  the  bill 

was,  on  the October,  1840,  presented  to  the  defendants,  and  payment 

^h6R\   ^^"^^^ded,  but  refused.     *Under  these  circumstances  the  present 
-'   action  has  been  brcTugfat. 
By  the  law  of  Sweden,  me  payment  of  a  dishonoured  bill  cannot  be 
enforced  in  that  country  against  the  drawer  or  endorser  thereof  without  pro- 
duction of  the  original  bill,  together  with  the  protest. 

If  the  court  shall  be  of  opinion  that  the  letter  of  the  15th  of  September, 
1840,  above  stated,  constituted  a  valid  acceptance  of  the  bill  in  question, 
or  that,  under  the  circumstances  stated,  the  defendants  are  liable  upon  the 
pleadings,  to  pay  to  the  plaintiff*  the  amount  for  which  the  bill  was  drawn, 
judgment  is  to  be  entered  for  the  plaintiff*,  by  confession,  for  such  sum  as 
the  court  shall  think  fit,  besides  costs  of  suit.  But  if  the  court  shall  be  of 
opinion  that  the  letter  did  not  amount  to  such  an  acceptance,  and  that  the 
circumstances  stated  do  not  create  a  liability  on  the  part  of  the  defendants, 
upon  the  pleadings,  to  pay  the  amount  for  which  the  bill  was  drawn,  then 
a  judgment  of  noUe  prosequi  is  to  be  entered  (a)  in  this  action. 

Channelly  Serjt.,  for  the  plaintiff*.     It  is  submitted  that  there  was  a  good 

and  valid  acceptance  of  the  bill  in  question.     The  1  &  2  G.  4,  c.  78,  s.  2, 

which  requires  the  acceptance  of  an  inland  bill  of  exchange  to  be  "  in 

writing  on  such  bill,"  does  not  apply  to  fareim  bills ;  and,  consequently, 

an  acceptance  of  a  foreign  bill  may  still  be  by  letter.     The  cases  that  show 

the  letter  of  the  15th  of  September,  1840,  was  not  the  less  an  acceptance 

because  it  was  written  after  the  bill  arrived  at  maturity  ;  Jackson  v.  Pigottj 

1  Lord  Raym.  364, 12  Mod.  212 ;  Mufford  v.  Walcoi,  1  Lord  Raym.  574 ; 

Mlford  V.  WallicoU,  1  Salk.  129, 12  Mod.  410 ;  Christie  v.  Pearl,  7  M.  i 

W.  491,  9  Dowl.  P.  C.  291.     Neither  is  it  any  objection  that  the  letter 

*^Q1    *^^  ^^^  communicated  to  the  plaintiff*  until  after  the  bill  became 

1   due,  or  that  it  had  once  been  refused  acceptance.     This  case  clearly 

Ms  within  Wynne  v.  Raikes^b  East,  514,  2  J.  P.  Smith,  98,  where  a  letter 

from  the  drawees  of  a  bill  in  England  to  the  drawer  in  America,  stating  that 

**  their  prospect  of  security  being  so  much  improved,  they  shall  accept  or 

certainly  pay  the  bill,"  was  held  to  be  an  acceptance  in  law,  although  the 

drawees  had  before  refused  to  accept  the  bill  when  presente<l  for  acceptance 

by  the  holder,  who  resided  in  England,  and  again  after  the  writing  such 

letter,  refused  payment  of  it  when  presented  for  payment ;  and  although 

such  letter  written  before  was  not  received  by  the  drawer  in  America  undl 

after  the  bill  had  become  due.     There,  the  words  were  in  the  alternative ; 

here,  the  terms  are  stronger,  *'  we  have  paid  and  are  prepared  to  pay."(&) 

[Maui^c,  J.   The  difficulty  is,  that  the  drawer  was  dead  when  the  letter  was 

written.     Suppose  the  letter  had  remained  in  the  counting-house  of  the 

writers  ?]     On  Morsing's  death,  the  letter  was  received  by  his  arlministrator, 

who  exhibited  it  to  the  plaintiff^     [Maule,  J.   There  was  a  sufficient  eyhi* 

bition  of  the  letter  by  the  administrator  supposing  Morsing  to  have  received 

it ;  bat  the  difficulty  is,  that  he  did  not  receive  it.     Fairlie  v.  Herrings 

3  Bing.  625, 11  B.  Moore,  520,  is  a  stroncr  case  of  an  acceptance  by  parol.] 

It  would  lead  to  mischievous  consequences,  if  it  was  held  that  the  adminis* 

trator  did  not,  for  all  purposes,  stand  in  the  place  of  the  drawer.     Clark  r. 

Cock^  4  East,  57,  is  alio  in  point. 

(a)  i.  e.  a  noile  prt)$equi  is  to  be  entered,  and  jadicnnent  thereon. 
lb)  t.  f.  **  We  are  prepared  to  pay  those  not  already  paid.** 
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Sir  7.  Wilde  J  Seijt,  (with  whom  was  JSar^toto,)  for  the  defendants.  The 
letter  of  the  15th  of  September  did  not,  under  the  circumstances,  amount 
to  an  acceptance  *of  the  bill.  Although  not  decisive,  it  is  not  an  r«MA 
immaterial  fact  that  such  letter  was  written  after  the  bill  arrived  at  ^ 
maturity,  and  after  Mdrsing,  the  drawer,  had  died  insolvent.  It  has  always 
been  held  that  the  promise  to  accept  must  be  expressed  in  clear  and  un- 
equivocal terms ;  Jokn8(m  v.  Collings,  1  East,  98 ;  Jhtdenan  v.  Heathy  4  M. 
&  S.  303 ;  Bees  v.  Warwick^  2  B.  &  Aid.  113.  It  is  said  in  Beawes's  Lex 
Mercatoria,  454,  pi.  16,  that  "  if  the  possessor  (of  a  bill  of  exchange)  bath 
neglected  to  demand  acceptance  before  the  drawer's  failure,  and  the  person 
to  whom  it  is  directed  hath  advice  thereof,  he  cannot  be  compelled  to  accq)t 
the  draft,  though  previous  to  the  knowledge  of  the  drawer's  misfortune  he 
had  acquainted  him  with  his  intention  to  honour  the  bill,  and  even  after- 
wards confesses  that  he  should  have  done  it,  had  it  been  presented  and  the 
acceptance  demanded  before  the  advice  of  the  drawer's  fiulure  had  reached 
him."(a)  [Maule,  J.  The  writer  must  be  faking  of  a  promise  which 
does  not  amount  to  an  acceptance ;  for  he  appears  to  assume  that  there  has 
been  no  acceptance.]  His  meaning  clearly  is,  that  that  which  amounts  to 
an  acceptance  is  revocable  if  an  alteration  takes  place  in  the  circumstances 
of  the  drawee  before  the  drawer  has  communicated  with  the  holder.  The 
letter  in  question  was  written  under  the  mistaken  supposition  that  the  bill 
had  not  been  returned  to  Stockholm,  and  also  that  the  drawer  was  living. 
It  cannot  be  doubted  that  the  position  of  the  defendant  was  altered  by 
Morsing's  death,  and  that  the  letter  could  not  be  made  use  of  by  any  other 
person.  Even  admitting  that  the  body  of  the  letter  ainounts  to  an  accept- 
ance, the  postscript  shows  clearly  that  the  defendants  did  not  mean  to  pay 
the  bill  themselves,  but  expected  it  to  be  paid  by  the  drawer.  The  bill  bad 
been  presented  both  for  acceptance  and  for  payment,  ^and  had  been  t^mi 
refused,  and  was  returned  to  Morsing.  Then  the  defendants  write  ^ 
this  letter,  the  postscript  of  which  clearly  intimates  that  he  is  the  party  who 
must,  be  looked  to  for  the  amount.  It  cannot  be  said  that  Morsing  could, 
under  these  circumstances,  have  maintained  an  action  upon  the  promise  said 
to  be  contained  in  the  letter ;  and,  if  he  could  not  maintain  an  action,  none 
can  be  supported  by  any  one  claiming  under  him.  Where  a  bill  is  accepted 
in  the  usual  mode,  it  is  presumed  to  be  for  value ;  but  where  it  is  not  so 
accepted,  no  such  presumption  arises.  Here,  it  appears  by  the  correspond- 
ence that  the  bill  was  not  drawn  for  value,  but  in  expectation  that  the 
drawees  would  be  in  funds,  or  would  have  sufficient  confidence  in  the 
drawer  to  honour  his  draft.  Looking  at  the  body  of  the  letter  in  connection 
with  the  postscript,  it  is  submitted  that  there  was  no  promise  either  to  accept 
or  to  pay  the  bill. 

ChamteUj  Serjt.,  in  reply,  was  stopped  by  the  court. 

Tindal,  C.  J.  There  are  two  grounds  on  which  the  defendants  contend 
they  are  not  liable  in  respect  of  the  bill  in  question  :  first,  they  say  that  their 
letter  of  the  15th  of  September,  1840,  did  not,  under  the  circumstances 
attending  it,  amount  to  a  promise  to  accept  or  to  pay  the  bill ;  and,  secondly, 
whatever  might  be  the  effect  of  the  letter  itself,  yet,  taken  in  connection 
with  the  postscript,  it  did  not  operate  as  an  acceptance  of  the  bill.  With 
respect  to  the  first  point,  I  am  not  aware  of  any  principle  of  law  by  which, 
upon  the  death  of  the  drawer  of  the  bill,  the  ris^h^  and  liabilities  of  the 
parties  thereto  were  at  all  varied.'  Supposincf  it  to  be  established,  as  it  has 
neen  by  the  authorities  that  an  acceptance  aftf*r  the  bill  is  d ae  is  binding, 

(a)  See  %  Mann.  4d  K.  ftSO. 
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and  tbat  a  fore^a  bill  may  be  accepted  by.  letter,  the  main  question  fer 
*5721  ^^^  consideration  is,  whether,  taking  the  letter  and  ^postscript 
*  together,  they  amount  to  an  acceptance.  It  is  clear  that  when  the 
bill  was  drawn,  the  drawer  had  no  funds  in  the  hands  of  the  drawees ;  for, 
by  their  letter  of  the  8th  of  September,  they  appear  to  refuse  to  accept  by 
reason  of  the  want  of  funds.  At  the  date,  however,  of  the  letter  of  the 
15th  of  September,  the  defendants  seem  to  be  in  possession  of  remittances 
to  meet  the  bills  enumerated  in  that  letter ;  for  they  say  at  the  conclusion : 
"  Respecting  your  drafts  on  us,  we  have  to  advise  that  we  have  paid,  and 
are  prepared  to  pay  the  following;"  and  a  list  is  added  containing  the  bill 
in  question.  They  leave  it  uncertain  which  bills  are  paid  and  which  they 
are  prepared  to  pa^ ;  but  the  drawer  is  distinctly  told  that  the  whole  are 
proTid^  for;  and  if  the  letter  had  stopped  there,  no  doubt  could  have  been 
entertauned,  as  it  contains  a  clear  and  unequivocal  promise.  But  it  is  said 
that  the  letter  is  qualified  by  the  postscript,  which  is  as  follows :  ^^  We  have 
just  been  informed  that  the  holders  of  the  bill  above  for  225/.  had  returned 
it  to  you.  This  they  had  no  right  to  do ;  as  we  have  already  explained  to 
you  they  were  bound  to  keep  it  till  the  following  post  dav.  The  said  bill, 
we  are  almost  sure,  was  presented  again  on  Saturday  last ;  therefore  we 
cannot  conceive  how  it  can  have  been  sent  back  before  this  day.  You 
ought  to  require  proof  that  this  bill  has  been  returned  by  Friday's  mail, 
otherwise  the  chaises  made  therein  cannot  be  demanded  of  you."  It  is 
not  possible  to  give  to  this  postscript  the  effect  ascribed  to  it  by  the  defend- 
ants. The  writers  are  evidently  alive  to  the  fact  that  the  bill  had  been 
returned  to  Stockholm ;  but  they  do  not  retract  the  promise  made  in  the 
letter  to  appropriate  the  remittances  received  to  the  payment  of  this  and  the 
other  bills.  It  appears  to  me  that  the  only  object  of  tne  postscript  is  to  put 
the  drawer  on  bis  guard  against  some  improper  demands  which  they  con- 
*5731  ^^^^^  ™^y  ^^  nas^de  upon  him.  Looking  *at  the  letter  in  connection 
^  with  the  postscript,  it  amounts  to  a  promise  to  pay  the  bill  in  ques- 
tion, which  promise,  in  point  of  law,  constitutes  a  sufficient  acceptance. 

CoLTHAN,  J.  The  body  of  the  letter  of  the  15th  of  September,  amounts, 
in  my  opinion,  to  an  unqualified  acceptance  of  the  bill  in  question  ;  and  I  do 
not  think  that  such  acceptance  is,  in  any  degree,  retracted  or  affected  by  the 
postscript.  Two  circumstances  have  been  relied  on  as  taking  this  case  out 
of  the  ordinary  rule.  The  first  is  the  insolvency  of  Morsing,  of  which  the 
defendants  were  not  aware  at  the  time  that  they  made  the  promise ;  atid  a 
passage  has  been  cited  from  Beawes's  Lex  Mercatoria,  from  which  an  infer- 
ence has  been  sought  to  be  drawn  that  the  insolvency  of  the  drawer  cancels 
an  acceptance  like  the  present,  or,  at  least,  makes  it  revocable.  I  am  not 
aware  of  any  authority  for  such  a  position ;  and  the  conclusion  attempted  to 
be  deduced  from  the  passage  appears  to  me  to  be  a  misapprehension  of  the 
meaning  of  the  writer,  who  is  evidently  referring,  as  has  been  suggested  by 
my  brother  Maule,  to  such  a  promise  as  does  not  amount  to  an  acceptance. 
Tlie  other  circumstance  which  has  been  relied  on  is,  that  Morsing,  the 
drawer,  was  dead  at  the  time  that  the  lettf  r  was  written  to  him,  and  there- 
fore that  it  is  to  be  considered  as  mere  waste  paper.  Possibly  that  might  be 
the  case  were  its  effects  confined  to  the  parties  themselves.  But  here,  the 
bill  had  been  put  in  circulation ;  and  the  collateral  promise,  when  given, 
operated  for  the  benefit,  not  only  of  the  drawer,  but  of  every  other  party 
connected  with  the  bill ;  and  in  this  respeC't  there  is  no  difference,  that  I  can 
see,  between  such  an  acceptance  as  this  by  letter  and  an  acceptance  by 

2C 
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writing  on  the  hce  of  the  bill,  which,  there  can  be  no  doubt,  wonld  not 
have  been  affected  by  the  death  of  the  drawer  before  it  was  written. 

^Erskine,  J.,  having  heard  only  a  part  of  the  argument,  merely  r«g-. 
expressed  his  concurrence  in  what  had  fallen  from  the  Chief  Justice  *- 
and  Mr.  Justice  Coltman. 

Maule,  J.  I  also  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment 
The  letter  of  the  15th  of  September  contains  an  unqualified  promise  to  pay 
the  bill  in  question ;  and  such  promise,  made  with  reference  to  a  foreign 
bill,  as  this  is,  constitutes  a  good  and  valid  acceptance.  The  defendants 
say  in  their  letter,  that  they  are  prepared  to  pay  the  bill ;  apparently  out  of 
certain  remittances  which  they  bad  received  from  the  drawer.  In  my  opi- 
nion the  letter  amounts  to  as  clear  and  distinct  a  promise  to  pay  as  \rril 
could  be  made.  But  it  is  said  that  the  letter  was  written  under  a  misappre- 
hension as  to  facts,  and  before  the  defendants  knew  that  the  bill  had  been 
returned.  But  although  the  letter  itself  was  wriUen  before  the  information 
reached  them,  the  postscript  shows  that  it  was  not  sent  until  they  were  aware 
of  that  circumstance ;  and  consequently  the  letter  was  despatched  with  fiill 
knowledge  of  the  bill  having  been  returned  to  the  drawer  at  Stockholm. 
The  defendants  having  made  an  express  promise  in  the  letter,  if  they  intended 
to  revoke  that  promise  in  the  postscript,  they  should  have  done  so  in  clear 
and  explicit  terms.  It  is,  however,  enough  to  say  that  there  is  nothing  in 
the  postscript  to  revoke  the  unqualified  promise  contained  in  the  letter;  and, 
takins  the  letter  to  have  passed  inter  vivoSj  there  can  be  no  doubt  as  to  hs 
constituting  an  acceptance.  But  it  has  been  said  that  if  the  defendants  had 
known  that  Morsing  was  either  dead  or  dying  at  the  time,  they  would  not 
have  made  such  a  promise.  Supposing  that  were  so,  the  ar^ment  would 
apply  to  every  mercantile  transaction.  When  a  man  enters  into  a  contract 
and  does  not  intend  to  be  bound  in  the  event  of  the  death  of  the  party  with 
whom  he  contracts,  he  should  introduce  ^such  a  stipulation  into  the  r,g..e 
contract.  Here,  the  letter  operates  for  the  benefit  of  Morsing's  estate ;  *- 
for  his  death  could  not  vary  tlie  rights  and  liabilities  of  third  parties. 

Judgment  for  the  plamtiC 


CASSIDY  V.  STEUART. 

A  party  served  with  a  mle  calling  upon  him  to  show  cause,  is  not  entitled  to  his  cosa 

of  appearing  upon  the  rale,  if  he  has  no  cause  to  show. 

Early  in  this  term,  Spanlae^  Serjt.,  obtained  a  rule  nisi  for  an  attachment 
against  the  sherifT  of  Middlesex,  for  an  insufficient  return  to  a  ca,  sa.  issued 
against  the  defendant. 

The  return  was  as  follows : — "  By  virtue  of  this  writ  to  roe  directed,  1 
did,  on  the  23d  day  of  July  last,  take  and  detain  the  within  named  Robert 
Steuart  in  my  custody,  and  bad  him  in  my  custody  under  the  said  writ,  until 
(he  said  Robert  Steuart  was  discharged  out  of  my  custody  by  a  certain  order 
made  by  the  Ri(rht  Honourable  Mr.  Justice  Erbkink,  (a)  the  said  Robert 
Steuart  being  privileged  from  arrest ;  and  the  said  Robert  Steuart  hath  not, 
since  the  time  I  so  discharged  him  out  of  my  custody,  hitherto  (omitting  the 
word  *  been ')  nor  is  he  found  in  my  said  bailiwick. 

"  The  answer  of  Michael  Gibbs,  Esq.,  and  Thomas  Famcombe,  Esq*) 
■heriff." 

Upon  this  rule  being  served  on  the  present  sheriff  of  Middlesex,  (Rf^g^ 

(a)  Which  see,  ante,  vol.  ii.  437,  (41  E.  C.  L.  R.,)  and  see  9  M.  &  W.  40ft. 
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and  Magpay,)  Sir  T.  WU(k^  Serjt.,  obtains  d  a  cross  rule  on  the  part  of  the 
laie  sheriff  (Gibbs  and  Famcombc)  to  amend  the  return,  by  inserting  the 
ivord  ^*  been  "  which  had  been  omitted. 

Bodi  rules  now  coming  on  together,  Sir  T.  Wilde  on  the  behalf  of  the 

*5761  P'^^"^  sheriff  (Rogers  and  *Magnay,)  who  had  been  served  with  the 

^  rule  obtained  by  SpanAse,  Serjt.,  stated  that  the  rule  was  miscon* 

ceived,  being  directed  to  the  shenff^j  that  is,  the  present  sheriff;  whereas  the 

return  complained  of  was  made  by  the  kUe  sheriff. 

The  court  being  of  this  opinion. 

The  plaintiff's  rule  discharged  with  costs. 

Spanldef  Serjt.,  oflered  no  opposition  to  the  cross  rule,  but  urged  that  it 
could  be  made  absolute  only  on  the  terms  of  paying  the  costs,  which  the 
plaintiff  had  incurred  by  a  careless  blunder  on  the  part  of  the  late  sheriff. 

TiNDAL,  C.  J.  The  plaintiff  haying  nothing  to  allege  in  opposition  to  this 
motion,  had  no  occasion  to  appear  upon  the  rule,  though  called  upon  to  do 
so  if  he  had  any  cause  to  show  against  it. 

The  late  sheriff's  rule  absolute  without  costs.(a) 

(a)  Vide  uunea  Dot  dtm,  TantUy  y.  Xoe,  ante,  yol.  L  490. 


MILLER  V.  THOMSON. 

An  iostniment  in  the  form  of  a  bill  ofezchanse,  drawn  npon  a  joint  stock  bank  by  the 
manager  of  one  of  its  branch  banks,  by  order  of  the  directors*  may  be  declared  upon 
as  a  promissory  note. 

Assumpsit  against  the  maker  of  a  promissory  note  for  100/.,  payable  to 
the  order  of  John  Cogan  Francb  at  six  months  after  date,  and  endorsed  by 
Francis  to  the  plaintiff. 

The  declaration  had  originally  contained  a  count  on  a  bill  of  exchange ; 
but  upon  a  statement  that  one  instrument  only  existed,  the  plaintiff  was  put 
to  his  election,  and  the  count  on  the  bill  was  struck  out. 
*&771  *Plc^9  fir^^  ^^'^  f^cUp  secondly,  that  the  note  was  obtained  from 
^  the  defendant  by  the  fraud  and  covin  of  Francis,  whereof  the  plain* 
tiff  had  notice  at  the  time  of  the  endorsement ;  thirdly,  that  the  note  was  so 
obtained,  and  was  endorsed  to  the  plaintiff  without  consideration. 

At  the  trial,  before  Tindal,  C.  J.,  at  the  sittings  at  Westminster  after  last 
Hilary  term,  the  following  instrument  was  produced  in  evidence : 

*'  London  Trades'  Joint  Stock  Banking  Company. 

Dorking,  Surrey,  24ih  August,  1839. 

'^  Six  Months  after  date,  pay,  without  acceptance,  to  the  order  of  John 
Cogan  Frandsy  Esq.,  100/.,  value  received. 

(Signed)  ^^  For  the  Directors. 

^*  Thomas  JVewham,  Manager." 
(Addressed)  ^^The  London  Trades'  J>int  Stock  Banking  Company,  33^ 
Grace-Church  Street ,  London.^^ 

The  words  in  italics  were  in  the  handwriting  of  Francis,  the  remainder 
being  a  printed  form.  Both  Francis  and  the  defendant  were  directors  of  the 
eompany,  which  had  a  branch  bank  at  Dorking,  of  which  Newham  was  the 
manager. 

On  the  part  of  the  defendant  it  was  contended,  that  the  issue  was  not 

t roved,  inasmuch  as  the  instrument  produc;ed  was  not  a  promissory  note; 
at  a  bill  of  exchange.    For  the  plaintiff  it  was  urged,  that  the  instrument 
bcbg  ambiguous  in  its  form,  it  might  be  treated  eilher  as  a  note  or  as  a  biL^ 
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tit  the  option  of  the  holder;  and  that  supposing  it  to  be  necessaiy,  it  vas 
competent  to"  the  learned  jud^,  under  the  3  &  4  W.  4,  c.  42,  s.  23,  to 
direct  the  record  to  be  amended.  His  lordship  ruled  that  there  was  no 
variance  between  the  allegation  and  the  proof,  and  he  also  directed  that 
*tfac  special  matter  should  be  endorsed  on  the  record,  whereupon  a  r,.^ 
verdict  was  taken  for  the  plaintitT;  leave  being  reserved  to  the  de*  ^ 
fendant  to  move  to  enter  a  nonsuit. 

Channellf  Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi  for  entering  a 
nonsuit  pursuant  to  the  leave  reserved,  against  which 

Sir  Thomas  Wilde^  Serjt.,  now  showed  cause.  This  is  an  instrument 
issued  by  the  London  Trades'  Joint  Stock  Banking  Company,  and  directed 
to  the  company.  To  this  instrument  there  were  no  parties  except  the  payee 
and  Thomas  Newham,  the  manager  of  the  bank,  who,  as  representing  the 
directors,  is  the  only  party  incurring  the  responsibility ;  which  is  made  more 
evident  by  the  circumstance  of  the  bill  being  directed  ntd  to  be  accepted. 
In  a  large  undertaking,  as  this  was,  there  would  naturally  be  some  parthers 
upon  whom  the  management  would  more  particularly  rest ;  but  this  does  not 
prevent  the  act  of  the  managing  partner  being  the  act  of  the  partnership. 
The  word  "^br  the  directors"  mean  "  by  order  of  the  directors.''  But  a  bill 
drawn  by  a  party  on  himself  is  nothing  more  than  a  promissory  note.  This 
was  an  instrument  issued  by  the  same  persons  who  were  to  pay.  [Tindal, 
C.  J.  The  whole  transaction  is  by  one  company.]  It  is  one  branch  of  the 
firm  ordering  payment  to  be  made  bv  another  branch.  The  payment  'm  to 
be  made  out  of  me  fund  of  which  Newham,  the  drawer,  was  the  manager. 
But  if  the  document  is  ambiguous,  it  may  be  treated  either  as  a  bill  or  a 
note,  at  the  option  of  the  holder ;  Edis  v.  Bury^  6  B.  &  C.  433,  (13  E.  C. 
L.  R.,)  9  Dowl.  &  Ryl.  452.(a)  The  same  point  was  ruled  upon  r»r^c 
the  ^authority  of  that  case,  by  Lord  Lyndhurst,  C.  Bf,  in  Block  y.  '- 
Bell,  1  Mood.  &  Rob.  149. 

If  an  amendment  were  necessary,  this  case  would  come  distinctly  withir 
the  powers  given  by  the  act.  The  only  difficulty  attending  it  would  be  the 
alteration  of  the  plea.  [Tindal,  C.  J.  It  will  be  better  to  hear  the  othci 
side  on  the  first  point.] 

Channelly  Serjt.,  in  support  of  the  rule.  The  bill  was  drawn  in  a  difle^ 
cnt  place  from  that  in  which  it  was  to  be  paid. (6)  The  bank  established 
in  London  had  a  branch  bank  at  Dorking.  The  circumstance  of  its  being 
to  be  paid  '*  without  acceptance,"  does  not  make  the  instrument  less  a  bill 
of  exchange.  The  Queen  v.  Kmnear,  2  Mood.  &  Rob.  117.  [Maule,  J. 
The  holder  of  a  bill  is  not  bound  to  present  it  for  acceptance.  The  effect 
bf  such  a  clause  in  a  bill  of  exchange  would  probably  be,  to  exempt  the 
drawer  from  liability  to  pay  upon  refusal  by  the  drawee  to  accept.  Tindal, 
C.  J.  This  company  is  not  incorporated.  The  instrument  in  question,  sup- 
posing it  TO  be  a  bill  of  exchange,  is  a  bill  drawn  by  some  of  the  partners 
upon  the  firm.]  In  Edis  v.  Bury  the  instrument  had  all  the  properties  of  a 
promissory  note ;  and  in  Black  v.  Bell  there  were  the  requisites  as  well 
of  a  bill  as  of  a  note. 

If  an  amendment  were  directed,  not  only  must  the  plea  be  altered,  but  an 

(<i)  And  see  2  Carr.  &  P.  669,  8.  C,  (12  E.  C.  L.  R.J 

(6)  It  was  formerly  essential  to  the  validity  of  a  bill  of  ezchan|?e  that  should  be  pay* 
afble  in  a  different  place  from  that  in  which  it  was  drawn.— **  II  faut  qa'il  y  ait  remist 
'^'nn  lieu  i  un  antre,  c'est  k  dire,  qu'on  donne  dans  an  lieu  pour  receyoir  dans  an  autre 
lieu;  cetie  remise  d'un  lieu  a  un  autre  est  ce  qui  constitue  I'essence  du  cnntratdi 
ohang?,  dont  la  lettre  de  change  est  t'execution.*'    Pothier,  Contrat  de  Change,  N(^  M* 
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allegation  of  presentment,  or  of  matter  in  excuse  of  presentment,  must  be 
introduced. 

*5801  TiNDAL,  C.  J.  It  appears  that  the  directors  are  part  of  what  is 
-■  described,  in  the  printed  words  at  the  foot  of  the  instrument,  as 
"The  London  Trades'  Joint  Stock  Banking  Company."  It  is  an  instru- 
ment drawn  by  one  of  several  partners,  directing  that  a  sum  of  money  shall 
be  paid  by  the  partnership  at  a  diflerent  place.  There  is  an  absence  of  the 
circumstance  of  there  being  two  distinct  parties  as  drawer  and  drawee, 
which  is  essential  to  the  constitution  of  a  bill  of  exchange.(a)  That  being 
so,  the  only  altematiFe  is,  that  this  instrument  is  a  promissory  note,  and  is 
properly  declared  upon  as  such.. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  This  instrument  must  be  taken 
to  be  signed  by  the  manager  on  behalf  of  the  company.  It  is  signed  by 
them  in  the  very  form  set  forth  in  their  prospectus. 

Erskdie,  J.  I  am  of  the  same  opinion.  The  instrument  is  a  draft  by  the 
company  upon  that  branch  of  it  which  is  carried  on  in  London.  It  is,  in 
effect,  nothing  but  a  promissory  note. 

Maule,  J.  This  IS  a  bill  drawn  by  the  whole  company,  acting  by  their 
directors,  upon  the  whole  company.  It  is  a  promise  made  by  one  partner 
acting  on  behalf  of  the  company,  under  the  order  of  the  directors,  that  the 
company  shall  pay.  It  is  a  promise  made  by  the  company,  at  Dorking,  to 
pay  in  London.     It  is  therefore,  in  effect,  a  promissory  note. 

Rule  discharged. 

(a)  "II  y  a  trois  choses  principalement  qui  constitoent  Tessence  de  la  lettre  de 
change.  1.  II  fant  qa*i1  y  soil  fait  mention  de  trois  personnes;  de  celle  qui  tire  la  lettre, 
de  celle  snr  qai  elle  est  tir^e,  et  de  celle  a  qai  elle  eat  payable." — Pothier,  uH  nprd^  The 
second  of  the9e  conditions  has  already  been  set  out  (ant^,  679,  n.)  The  third  relates  to 
the  special  requirements  of  the  French  Ordonnance. 
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Replevin  by  A.  against  B.  for  taking  the  goods  of  A.  Plea,  that  after  the  passing  of  tba 
iScS  W.  4,  c.  fiO,  two  justices  made  their  warrant  in  writing,  directed  to  the  surveyors 
of  the  highways  (way-wardens)  of  H.,  and  to  the  constable  of  that  parish,  reciting 
that  by  a  certain  rate,  A.,  occupier  of  lands  in  H.,  was  duly  assessed  to  the  repair  of 
the  highways  of  the  said  parish  in  a  certain  sum,  which  had  been  demanded,  but  that 
A.  bad  refused  to  pay  the  same,  and  that  he  had  been  summoned  and  had  not  appeared, 
whereupon  the  waywardens  were  commanded  to  levy  the  amount  by  distress  and  sale 
of  his  goods.  The  plea  then  stated  that  the  defendant  was  constable,  and  that  C.  and 
D.  were  surveyors  (way-wardens)  of  H.,  and  that  the  warrant  being  delivered  to  C. 
and  D.  and  to  B.,  the  lauer,  in  aid  of  C.  and  D.,  and  by  virtue  of  the'  warrant,  seized 
the  goods  of  A. 

BeU,  on  general  demurrer,  that  the  plea  was  neither  in  form  nor  in  substance,  a  plea 
under  the  statute ;  and  that  it  was  not  a  good  plea  at  common  law,  inasmuch  as  it  did 
not  allege  that  the  justices  had  jurisdiction  over  the  subject-matter  in  respect  of  which 
the  warrant  was  granted. 

Replevix.  The  declaration  stated,  that  on  the  28th  of  February,  1837, 
at  the  parish  of  Hawkhurst,  in  the  county  of  Kent,  in  a  certain  place  there 
called,  &c.,  the  defendant  took  divers,  to  wit,  two  stacks  of  wheat  of  the 
plaintiif  of  great  value,  to  wit,  &c.,  and  unjustly  detained  the  same,  against 
sureties  and  pledges,  until,  &c. 

The  defendant  pleaded,  inter  alia^  that  after  the  passing  of  an  act  of 
oa^rliaoient  made  and  passed  in  the  6th  year  of  the  reiq^n  of  King  William  IV.^ 
liptituled,  &c.,(a)  and  after  the  20th  of  March,  1836,  in  the  said  act  of 

(a)  5  &  6  W.  4,  c.  50,  the  general  highway  act. 
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parliament  mentioned,  and  before,  &c.,  to  wit,  on  the  2d  of  Febniaiy,  1837, 
one  Pattenson  and  one  Monypenny,  then  being  two  of  bis  said  late  majesty's 
justices  of  the  peace  in  and  for  the  county  of  Kent,  residing  in,  and  acting 
m  and  for,  the  division  and  limit  of  the  lower  divbion  of  the  lath  of  Scraj 
in  the  county  aforesaid,  made  and  i&sued  their  certain  warrant  in  writing, 
under  their  hands  and  seals,  directed  as  thereinafter  mentioned,  and  in  the 
words  and  figjures  or  to  the  purport  and  eflect,  following,  that  is  to  sa;, 
"  Kent,  to  *wit.  To  the  surveyors  of  the  highways  of  uie  parish  r«-^ 
of  Hawkhurst,  in  the  said  county,  and  to  the  constable  of'  the  said  ^ 
parish  aiding  and  assisting  therein.  Whereas  in  and  by  a  rate  and  assess* 
ment  made,  assessed,  allowed^  and  published  according  to  the  statute  in  that 
case  made  and  provided,  bearing  date  the  1st  of  July,  1836,  Robert  Mor- 
rell,  Esq.,  (the  plaintiff*,)  an  occupier  of  tithes,  lands,  and  tenements  in  the 
said  parish  of  Hawkhurat,  was  duly  rated  and  assessed  for  and  towards  the 
necessary  repair  of  the  highways  of  the  said  parish  in  the  sum  of  51/.  Oi. 
bd.\  and  whereas  it  duly  appeareth  unto  us,  two  of  his  majesty's  justices 
of  the  peace  in  and  for  the  said  county,  as  well  upon  the  oath  of  Mr.  T.  H. 
Durrant,  one  of  the  surveyors  of  the  highways  of  the  said  parish,  as  other- 
wise, that  the  said  sum  hath  been  lawfully  demanded  by  him,  but  that  the 
said  Robert  Morrell  hath  refused,  and  doth  refuse,  to  pay  the  same ;  and 
whereas  it  also  appeareth  unto  us  that  the  said  R.  Morrell  hath  been  dulj 
summoned  to  show  cause  why  he  refuaeth  to  pay  the  said  rate  and  assess- 
ment, and  that  the  said  R.  Morrell  hath  not  appeared  according  to  such 
summons,  and  hath  not  shown  us  sufficient  cause  why  the  same  should  not 
be  paid :  These  are,  therefore,  to  require  you  forthwith  to  make  distress  of 
the  goods  and  chattels  of  the  said  R.  Morrell,  and  if  within  the  space  of 
five  days  next  after  such  distress  by  you  taken,  the  said  sum  of  51/.  Os,  5i, 
together  with  the  reasonable  charges  of  taking  and  keeping  the  said  distress, 
shall  not  be  paid,  that  then  you  do  sell  the  said  goods  and  chattels  so  by 
you  distrained,  and  out  of  the  money  arising  by  such  sale,  that  you  detain 
the  said  sum,  and  all  reasonable  charges  of  taking,  keeping,  and  selling  the 
said  distress,  rendering  the  overplus,  on  demand,  to  the  said  R.  Morrell ; 
and  if  no  distress  can  be  made,  that  then  you  certify  the  same  unto  U9,  Uf 
the  end  tliat  such  further  proceeding  may  be  had  therein  as  to  the  law  doth 
appertain.  Given,''  *&c.  Averment,  that  before  and  at  the  time  r«ggQ 
of  the  making  and  issuing  of  the  said  warrant,  and  thence  until  and  *■ 
at  and  after  the  said  time  when,  &c.,  in  the  declaration  mentioned,  be,  the 
defendant,  was  constable  of  the  said  parish  of  Hawkhurst,  the  same  paridi 
being  situate  within  the  said  division  of  the  lower  division  of  the  lath  of 
Scray  in  the  county  aforesaid  ;  and  that  during  all  the  time  last  aforesaid, 
one  Ayerst  and  one  Durrant  were  surveyors  of  the  highways  of  the  parish 
of  Hawkhurst,  in  the  county  aforesaid  ;  that  the  said  R.  Morrell,  in  the  said 
warrant  mentioned,  was  and  is  the  said  above-named  plaintiff*;  and  that  the 
said  justices  having  so  made  their  said  warrant  as  in  the  plea  before  men- 
tioned, and  the  said  Ayerst  and  Durrant  so  being  such  surveyors  as  afore- 
said, and  the  defendant  so  being  such  constable  as  aforesaid,  they  the  said 
justices  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  delivered  the 
said  warrant  to  the  said  Ayerst  and  Durrant,  as  surveyors  as  aforesaid,  and 
to  him  the  said  defendant,  as  such  constable  as  aforesaid,  to  be  executed  ift 
'due  form  of  law.  Wherefore,  and  because  the  defendant,  as  such  constable 
as  aforesaid,  was  then  required  by  the  said  Ayerst  and  Durrant,  to  act  is 
^eir  aid  and  assistance,  as  such  surveyors  as  aforesaid,  he  the  defendant,  ai 
€uch  constable,  and  acting  in  aid  and  assistance  of  the  said  Ayerst  wad 
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Dorrant  as  sach  sunreyors  as  aforesaid,  and  at  their  request,  by  virtue  of  the 
said  warrant,  and  in  executi(m  thereof,  seized,  took,  and  detained  the  said 
goods  and  chattels  of  the  plaintiff  in  the  declaration  mentioned,  the  plaintiff 
beine  the  said  4L  Morrell  in  the  said  warrant  mentioned,  in  the  said  place 
in  which,  &c.,  being  within  the  said  division  of  the  loyrer  division  of  the 
lath  of  Scray  in  the  county  aforesaid,  as  for  and  in  the  name  of  a  distress 
for  the  same  sum  of  61/.  Os.  6d.,  in  the  said  warrant  mentioned ;  as  by  the 
*5841  ^^  'Warrant  *was  commanded ;  which  seizing,  taking,  and  detaining 
^  are  the  same  supposed  grievances  whereof  the  plaintiff  has  in  his  said 
declaration  above  complained  against  him  the  defendant.  Verification. 
General  demurrer ;  and  joinder. 

Ludlowj  Seijt.,  for  the  plaintiff.    This  plea  cannot  be  said  to  be,  either 
in  form  or  in  substance,  a  plea  under  the  general  highway  act.     Neither  is 
it  a  good  plea  at  common  law,  being  merely  a  justification  under  the  warrant ; 
and  with  respect  to  the  warrant,  all  that  it  contains  is  by  way  of  recital 
only.    It  is  not  enough  for  the  defendant  to  say  that  he  acted  under  the 
warrant;  he  should  have  shown  that  the  justices  had  jurisdiction  over  the 
sabject-matter  to  which  it  relates.    Although  it  was  competent  for  the  de- 
fendant either  to  avow,  or  to  justify,  the  taking  of  the  plaintiff's  goods ; 
Com.  Dig.  Pleader  J  (3  K.  12 ;)  JyUslmry  v.  Harveyy  3  Lev.  204,  Lev. 
Entr.  152 ;  yet,  as  he  has  adopted  the  latter  course,  he  was  bound  to  dis- 
close a  complete  justification  of  the  taking  and  detaining  on  the  face  of  his 
plea.    It  is  enacted  by  the  general  hi^way  act,  5  &  6  W.  4,  c.  50,  s.  27, 
''that  a  rate  shall  be  made,  assessed,  aud  levied  by  the  surveyor  upon  all 
property  now  liable  to  be  rated  and  assessed  to  the  relief  of  the  poor,  pro- 
vided that  the  same  rate  shall  also  extend  to  such  woods,  mines,  and  quar- 
ries of  stone,  or  other  hereditaments  as  have  heretofore  been  usually  rated 
to  the  highways,  and  provided  also  that  every  such  rate  shall  be  signed  by 
the  said  surveyor,  and  allowed  by  two  justices  of  the  peace,  and  published 
in  (he  same  way  as  poor  rates  are  now  allowed  and  published."    The 
thirty-fourth  section  prondes,  *^  that  for  leiTing  and  recovering  the  said  rate 
*5851   ^y  ^^^  ^^^  authorized  to  be  made,  tne  ^surveyor  shall  have  the  same 
-'   powers,  remedies,  and  privileges  as  the  overseen  of  the  poor." 
And  the  109th  section  enacts,  **  that  no  action  or  suit  shall  be  commenced 
against  any  person,  for  any  thing  done  in  pursuance  or  under  the  authority 
of  the  act,  until  twenty-one  days'  notice  has  been  given  thereof,  in  writing, 
to  the  justice,  surveyor,  or  person  against  whom  such  action  is  intended  to 
be  brought,  nor  after  sufficient  satisfaction  or  tender  of  satisfaction  has  been 
made  to  the  party  aggrieved,  nor  after  three  months  next  after  the  fact  com- 
mitted for  which  such  action  or  suit  shall  be  so  brought ;  and  every  such 
action  shall  be  brought,  laid,  and  tried  where  the  cause  of  action  shall  have 
arisen,  and  not  in  any  other  county  or  place ;  and  the  defendant  in  such 
action  or  suit  may  plead  the  general  issue,  and  give  this  act  and  every 
special  matter  in  evidence  at  any  trial  which  shall  be  had  thereupon,"  &c. 
Tilts  is  cleariy  not  a  good  plea  under  the  above  statute.     It  was  held  in 
Fkfcher  v.  WiUdns^  6  East,  283,  that  replevin  is  not  an  action  within  the 
24  G.  2,  c.  44,  s.  6,  which  enacts,  that  no  action  shall  be  brought  ac;ainst 
a  con!«talile  for  any  thing  done  in  obedience  to  any  warrant  of  a  justice  of 
tht*  peace,  until  (femand  of  the  perusal  and  copy  of  such  warrant,  &c. 
H'^re,  all  that  the  plea  avers  is,  that  two  magistrates  granted  a  warrant 
a^ni«r  one  Robert  Morretl,  and  that  the  plaintiff  is  that  person,  and  that 
the  defemlnnt  as  constable,  and  in  aid  of  the  surveyors  of  the  hiefawayv^ 
seized  the  goods  under  the  warrant.    It  is  laid  down  in  Com.  Dig.  titt 
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Pleader,  (3  K.  26,^  that  "  by  the  statute  of  23  H.  8,  c.  5,  the  defendant 
may  avow  generaUy,  that  he  took  by  authority  of  the  commis^onera  of 
sewexs,  for  an  assessment  by  such  commission ;  Co.  Litt.  283  a :  so  he  may 
avow  by  virtue  of  a  warrant  to  distrain  for  the  pioor  Urates,  pursuant  r«ggg 
to  the  statute  of  43  Eliz. ;  Lutw.  1179 ;  but  if  the  defendant  waives  I- 
the  short  pleading  allowed  by  the  statute,  and  shows  the  special  matter,  be 
must  plead  all  things  sufficiently,  otherwise  it  will  be  bad.  Whitley  v.  Fauh 
setlf  Style,  12;  Lutw.  1180.''  In  an  avowry,  all  the  facts  necessary. to 
show  the  jurisdiction  of  the  justices  should  be  set  out.  Selby  v.  Bardons^ 
3  B.  &  Ad.  2,  (23  £.  C.  L.  R.)  In  that  case  it  was  held,  that  the  whole 
was  put  in  issue  by  de  injurid,  and  that  such  plea  in  bar  was  good  .(a)  So, 
in  T/ie  Gavemory  ^c.y  of  the  Poor  of  the  City  of  Bristol  v.  FTot^,  5A.  &£.!, 
6  N.  &  M.  383,  the  avowry  disclosed  all  the  circumstances  under  which  the 
warrant  of  distress  had  been  granted.  It  appears  from  the  cases  that  a 
^^pnstable  cannot  justify  under  a  warrant,  unless  he  shows  that  the  justices 
had  jurisdiction  over  the  matter  to  which  it  relates;  Morse  y.  James, 
Willes,  122;  Ladbrooke  v.  James,  Willes,  199 ;  Hurrell  v.  H^Ar,  8TaaDt. 
369.  In  CoUett  v.  Lord  KeUh,  2  East,  261,  a  plea,  which,  in  justifying 
under  the  process  of  a  foreign  court,  only  stated, — that  the  court  abroad  was 
governed  by  foreign  laws ;  that  the  property  seized  was  within  its  jurisdic- 
tion ;  that  certain  legal  proceedings  were  had,  according  to  such  forei^ 
laws,  against  the  property  in  question,  in  such  court  having  competent  juns* 
diction  in  that  behalf,  et  taliter  processum,  &c.,  that  the  defendant  was 
ordered  by  the  said  court,  having  competent  authority  in  that  behalf,  to 
seize  the  property ; — was  held  bad,  on  the  ground  that  it  was  too  general, 
and  did  not  give  the  plaintiff  notice  whether  the  defendant  justified  as  an 
officer  of  the  court,  or  party  to  the  cause,  or  of  what  nature  the  charge  was, 
or  by  whom  instituted,  or  what  the  order  of  seizure  was,  whether  absolute 
or  quousque,  &c.  Lawrence,  J.,  *^speaking  of  justifjring  under  the  r«gg.j 
process  of  inferior  courts  in  this  country,  there  says,  ^*  it  is  necessary,  *- 
not  merely  to  show  generally,  that  they  had  jurisdiction  over  the  subject- 
matter,  but  to  state  what  the  jurisdiction  was,  and  then  allege  such  facts  as 
may  enable  the  superior  court  to  judge  whether  the  court  below  had  jurisdidixm 
of  the  cause  or  noty  Evans  v.  Munkley,  4  Taunt.  48,  is  an  authority  to 
the  like  effect.  It  is  submitted  that  this  plea  is  clearly  bad  ;  it  does  not 
disclose  the  necessary  facts  from  which  the  court  can  infer  that  the  justices 
had  any  jurisdiction  to  grant  the  warrant. 

Channell,  Serjt.,  contrd.  As  the  objection  arises  here  on  general  demur- 
rer, it  will  be  sufficient  if  this  plea  be  good  in  substance.  The  thirty-fourth 
section  of  the  highway  act  gives  the  surveyor  "  the  same  power,  remedies, 
and  privileges  as  the  overseers  of  the  poor  of  the  parish  have,  by  law,  for 
the  recovery  of  any  rate  made  for  the  relief  of  the  poor."  Here,  as  the  de- 
fendant was  acting  in  aid  of  thp  surveyors,  he  may  avail  himself  of  any 
defence  open  to  them ;  and  it  b  clear  that  if  this  action  had  been  trespass, 
he  would  have  been  entitled  to  the  protection  of  the  24  G.  2,  c.  44,  s,  6, 
Fletcher  v.  WUkins,  which  has  been  cited  to  show  that  the  last  mentioned 
statute  does  not  extend  to  actions  of  replevin,  is  inapplicable ;  for  that  was 
the  case  of  an  avowry ;  and  there  can  be  no  doubt,  where  a  defendant  claims 
a  return  of  the  gooJis  of  which  the  plaintiff  seeks  to  retain  the  possession 
that  he  stands  in  a  very  different  ^tuation  from  an  ordmaiy  defendant. 
Here,  the  defendant,  instead  of  claiming  the  goods,  pleads  in  bar ;  as  i& 
many  instances  he  must  do.     Com.  Dig.  Pleader,  (2  K.  12.)    Even  sap* 

(a)  i)uMiifienr(, Lord Tenterdea, C.J. 
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posing  that  in  thif  case  the  justices  who  signed  the  warrant,  might  have 
*58S1  '^^^^  liable  to  the  action,  the  ^defendant  is,  at  any  rate,  protected  by 
•■  it ;  as  there  is  nothing  in  it  to  show  that  they  had  not  jurisdiction  to 
grant  it.    In  The  Mdrshalsea  case^  10  Co.  Rep.  76,  it  is  laid  down,  that 
^*  if  a  justice  of  the  peace  makes  a  warrant  to  arrest  one  for  felony  who  is  not 
indicted,  though  the  justice  errs  in  making  the  warrant,  yet  he  who  makes 
the  arrest  by  virtue  of  that  warrant,  shall  not  be  punished  by  writ  of  false 
imprisonment,  because  he  is  judge  of  the  cause."    So,  it  was  held  in  HiU  v. 
BaUmany  2  Strange,  710,  upon  a  conviction  for  destroying  game,  that  the 
justice  who  had  sent  the  plaintiff  to  prison,  although  he  had  sufficient  goods 
on  which  the  penalty  might  have  been  levied,  was  liable  in  an  action  of 
false  imprisonment,  but  that  the  constable  was  justified  by  the  warrant,  it 
being  in  a  matter  within  the  jurisdiction  of  the  justice.     The  case  which 
approaches  the  nearest  to  the  present  is  Painter  v.  The  Liverpool  Gas  Light 
Companyy  3  A.  &  E.  433,  6  N.  &  M.  736.    There,  a  statute  establishin;^  a 
gas  light  company,  enacted  that  if  any  person  should  refuse  or  neglect,  for 
ten  days  after  demand,  to  pay  any  rent  due  from  him  to  the  company  for  the 
supply  of  gas,  such  rent  should  be  recovered  by  the  company  or  their  clerk, 
by  warrant  of  any  justice  of  the  peace  for  the  town,  &c.,  and  it  should  be 
lawful  ibr  the  company,  or  their  clerk,  or  any  person  acting  under  their  au- 
thority, with  such  warrant,  to  levy  the  sum  so  due  by  distress  and  sale  of 
the  goods  of  the  party  so  neglecting  or  refusing  to  pay,  or  the  same  might  be 
recovered  by  an  action,  &c.    In  trover  for  distraining  the  plaintiff's  goods 
under  a  warrant  issued  by  a  justice  without  previously  summoning  and liear- 
ing  the  party  to  be  distramed  upon,  the  company  justified  under  the  warrant, 
and  slated  that  it  was  issued  on  the  complaint  of  their  collector,  and  that 
mviM\  be,  by  virtue  of  it,  *and  under  their  authority,  seized  the  plaintiff's 
*'  goods  for  the  purpose  of  levying  a  sum  owing  by  him  to  them,  and 
duly  demanded  according  to  the  act ;  it  was  held  that  the  warrant,  although 
it  would  have  protected  the  clerk  or  an  officer,  was  no  justification  to  the 
company,  they  not  having  acted  in  obedience  to  it,  but  having  put  it  in  force 
ospartMes.     Lord  Dcnbcan,  C.  J.,  af)er  stating  that  the  warrant  was  illes^I^ 
ssud,  '*  But  then  the  question  is,  whether  the  warrant,  though  improperly 
issued,  will  protect  these  parties.     A  warrant  is  a  justification  to  officers, 
because  they  are  not  to  convass  the  legality  of  the  process  they  have  to  exe- 
cute.    Acts  of  parliament  have  been  passed  for  their  protection,  founded  on 
that  principle  ;  and  it  is  a  just  one;  for  it  would  beabsurri  that  an  officer 
charged  with  the  execution  of  a  warrant,  should  have  to  pause  and  consider 
whether  it  was  regularly  issued  or  not."     In  Selby  v.  Bardons  the  sole  que^ 
tion  was,  whether  de  injurid  was  a  8;ood  plea  in  bar  to  an  avowry.     The 
Govemorj  ^c,  of  the  Poor  of  the  City  of  Bristol  v.  WnU^  like  Fletcher  v. 
WilkinSj  was  a  case  of  an  avowry.     In  Ladbroke  v.  James  the  plea  stated  a 
judgment  of  a  court  of  inferior  jurisdiction,  in  which  case  it  is  re'^uisite  to 
set  out  the  facts  ^ving  the  court  jurisdiction  ;  anri  in  Morse  v.  JameSy  the 
reason  why  the  officer  was  not  held  to  be  justified  was,  that  the  plea  di  I 
not,  upon  the  face  of  it,  show  that  the  court,  awarding  the  process,  had 
jurisiliction.     Here,  every  thing  appears  in  the  warrant  which  was  required 
to  give  the  justices  jurisdiction ;  for  it  sf«tes  th*  magistrates  grantinsj  the 
warrant  to  be  justices  in  and  for  the  county  in  which  the  parish  is  situated 
wherein  the  plaintiflT  is  a  ratable  occupier.     Where  the  party  airainst  whom 
a  similar  warrant  to  the  present  is  issued,  has  no  ratable  property,  he  may 
maintain  trespass  against  the  justices;  but  such  an  action  will  not  lie  against 
the  constable  executing  the  warrant. 
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*LudhWf  Serjt.y  in  reply.  The  question  is,  whetheip  party  may  j^f^ 
plead  that  he  has  acted  under  a  warrant|  without  showing  that  the  ^ 
magistrates  had  jurisdiction.  If  he  may,  the  act  of  the  24  G.  2,  c.  44,  s.  6, 
is  unnecessary  so  far  as  it  relates  to  constables.  It  may  be  admitted,  that 
if  the  justices  have  Jurisdiction,  a  constable,  though  acting  under  an  irreeu- 
tar  warrant,  is  justified  ;  but  if  they  have  not  jurisdiction,  then  the  constable 
is  not  protected,  supposing  the  warrant  to  be  ever  so  regular.  This  plea  is 
clearly  a  plea  at  common  Taw ;  for  the  defendant  has  not  availed  himself  of 
the  protection  of  any  statute ;  and  there  is  no  doubt  that  at  conunon  law,  a 
justification  must  be  pleaded.  A  constable  is  bound  to  see  that  the  magis- 
trates granting  the  warrant  have  jurisdiction.  But  this  plea  contains  no  suck 
averment ;  for  the  recital  in  the  warrant  of  the  existence  of  certain  &cts  is 
not  sufficient.  [Erskine,  J.  There  is  no  averment  that  any  rate  was  ever 
made,  or  that  the  plaintiflf  was  the  occupier  of  any  ratable  lands.]  It  is  clear, 
that  if  the  action  had  been  brought  agamst  the  justices  or  the  surveyor,  thej 
could  not  have  justified  under  ttus  warrant  without  showing  a  rate  to  which 
the  plaintiflf,  as  an  occupier,  had  been  duly  assessed  ;  and  no  authority  haa 
been  produced  for  the  proposition,  that  a  constable,  who  does  not  avail  hir 
self  of  any  statute,  but  pleads  a  plea  at  common  law,  stands  in  a  differe. 
position. 

Cur.  adv.  vuU. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  replevin  for  seizing  and  detaining  two  stacks  of 
wheat,  the  property  of  the  plaintiflf.  The  defendant  pleaded  a  plea  in  justi- 
fication of  the  seizing  and  detaining  of  the  same,  viz,  that  after  the  rtggi 
^passing  of  the  5  &  6  W.  4,  intituled  "  An  act  to  consolidate  and  I*  . 
amend  the  laws  relating  to  highways  in  England,"  two  of  bis  late  majesty's 
justices  for  the  county  of  Kent,  residing  within,  and  acting  in  and  for  the 
division  of  the  county  therein  mentioned,  made  and  issuecl  their  warrant, 
which  the  plea  set  out  in  terms,  the  same  being  a  warrant  addressed  to  the 
surveyors  of  the  highways  of  Hawkhurst,  in  the  county  of  Kent,  and  to  the 
constable  of  Hawkhurst,  rewriting,  that  R.  Morrell,  an  occupier  of  lands  in 
Hawkhurst,  was  duly  rated  to  the  repair  of  the  highways  of  the  parish  in  a 
certain  sum  therein  mentioned,  which  had  been  duly  demanded  of  him  and 
which  he  had  refused  to  pay,  and  that  be  had  been  summoned  and  had  not 
appeared ;  and  the  warrant  therefore  directed  them  to  levy  the  amount  by 
distress  and  sale.  The  plea  then  averred^  that  the  defendant  was  c-onstable 
of  Hawkhurst  within  the  said  division,  and  that  Ayerst  and  Durrant,  roen^ 
tioned  in  the  warrant,  were  surveyors  of  the  highways,  and  that  R.  Morrell, 
named  in  the  warrant,  was  the  plaintiflf  in  the  action  ;  and  so  justified  under 
the  warrant,  as  acting  by  tlie  desire  and  in  aid  and  assistance  of  Ayerst  and 
Durrant. 

To  this  plea  of  justification  there  was  a  general  demurrer,  and  joinder 
thereto. 

Upon  the  argument  it  was  contended,  on  behalf  of  the  plaintiflf,  that  the 
plea  was  bad,  being  neither  n  plea  authorized  by  the  statute,  nor  a  plea  that 
wa«t  good  at  common  law. 

Upon  the  first  point  we  are  ot  opmion,  that  this  plea  is  neither  in  form 
nor  in  substance  a  plea  under  the  statute.  The  statute,  by  section  34,  ^res 
the  surveyor  the  same  powers,  remedies,  and  privileges  as  the  overseers  of 
the  poor  have,  by  law,  for  the  recovery  of  any  rate  made  for  the  relief  of 
the  poor.  And  admitting  that  the  constable,  acting  in  aid  of  the  overseer, 
would  come  within  the  benefit  of  this  clause,  and  that  according  tq 
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^5921  *^  ^^'^  ^^  ^^^^  ^'  Damij  %  Lutw.  1179,  1280,  1st  ubjectioni  a 
^  plea  which  concludei  that  the  distress  was  made  by  virtue,  of  the 
atatate  of  Elizabeth  is  good  under  the  statute,  though  it  does  not  follow  the 
precise  words  of  the  act ;  yet  in  this  case  the  plea  has  no  such  allegation  in 
substance,  but,  on  the  contrary,  avoids  all  reference  to  the  authority  of  the 
statute,  except  in  stating  that,  in  point  of  time,  the  warrant  was  granted 
after  the  statute  of  5  &  6  W.  4,  c.  50,  came  into  operation^  Neither  is  the 
present  plea  equivalent  to  such  plea  under  the  statute,  in  point  of  substance 
and  effect ;  for  under  the  plea  given  by  the  statute,  the  defendant  must  have 
proved  at  the  trial,  that  the  justices  granted  their  warrant  upon  a  subject- 
matter  within  their  jurisdiction ;  whereas  the  present  plea  neither  alleges 
that  the  subject-matter  of  the  warrant  was  within  the  jurisdiction  nor  re- 
quires that  it  should  be  shown  at  the  trial. 

The  question,  therefore,  secondly  above  stated  must  be  considered,  viz., 
whether  this  is  a  good  plea  at  common  law,  that  is,  where  a  constable  jus- 
tifies a  trespass  under  a  warrant  directed  to  him  under  the  hands  and  seals 
of  two  justices,  whether  it  is  sufficient  simply  to  state  in  the  plea,  that  the 
two  justices  did  grant  their  warrant  under  their  hands  and  seals  against  the 

£K>ds  of  the  plfuntifT  directed  to  the  defendant,  that  they  were  justices  of 
e  peace  of  the  county,  and  that  the  defendant  was  a  constable  of  the 
county ;  which  is  the  whole  of  the  allegation  contained  in  this  plea ;  or, 
whether  the  plea  must  also  state  the  fact  or  facts  by  which  the  subject- 
matter  to  which  the  warrant  relates,  is  shown  to  have  been  within  the 
jurisdiction  of  the  justices  granting  the  warrant. 

There  is  a  great  difficulty,  at  first  sight,  in  reconcilinff  the  cases  which 
)iave  been  brought  in  review  before  the  court.  It  is  dear,  from  all  the 
*5931  ^^^^^^>  ^^^  neither  the  justices  who  issued  the  warrant  in  question  *nor 
^  the  surveyors  who  set  the  justices  in  motion,  could  have  justified  the 
act  done  under  the  warrant  without  alleging  that  the  party  rated  was  an 
occupier  and  had  been  duly  assessed ;  for  no  distinction  can  in  this  respect 
exist  between  the  highway-rate  and  the  poor-rate ;  and  the  cases  are  ex- 
ress,  that  if  a  person  be  assessed  to  the  relief  of  the  poor  who  is  not  by 
w  liable,  and  his  goods  are  taken  by  warrant  of  distress,  an  action  of 
trespass  will  lie  against  the  overseers  levying  under  the  distress ;  Mchoh  v. 
Walker  J  Cro.  Car.  394 ;  Mlward  v.  Offinj  2  W.  Black.  1331 ;  or  against 
Ae  magistrates  who  issued  the  wanrant ;  Lord  .Amherst  v.  Lord  Samers^ 
2  T.  R.  372 ;  Wetwer  v.  Pricey  3  B.  &  Ad.  409 ;  and  the  ground  of  these 
decisions  appears  from  what  is  said  in  JMchols  v.  Walker^  viz.,  ^'  that  the 
magistrates  have  but  a  particular  jurisdiction,  to  make  warrants  to  levy 
lates  well  assessed." 

But  it  is  contended  on  the  part  of  the  defendant,  that  the  (^ffker  to  whom 
die  warrant  is  directed  stands  in  a  different  position  from  either  the  maflis- 
trates  or  the  surveyors ;  that  he  knows  nothing  but  what  the  warrant  dis- 
closes ;  and  that  if  no  want  of  jurisdiction  appears  upon  the  face  of  the 
warrant,  he  stands  protected  by  the  warrant  for  what  he  does  under  it. 
And  7*Ae  MarshaUea  easBj  10  Co.  Rep.  76,  is  relied  on  for  this  purpose, 
where  it  is  said  that  '^  if  a  justice  of  the  peace  make  a  warrant  to  arrest 
one  for  felony  who  is  not  indicted,  though  the  justice  errs  in  making  the 
wmrrant,  yet  he  who  makes  the  arrest  by  virtue  of  thai  warrant,  shall  not 
be  punished  by  writ  of  felse  imprisonment,  because  he  (that  is,  the  justice) 
18  the  judge  of  the  cause ;''  which  point  is  cited  and  relied  upon  in  the  case 
of  WM  T.  Batchehurj  1  Vent.  273.    And  the  case  of  ISU  v.  Baieman^ 
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2  Str.  710,  is  *also  relied  on,  where,  upon  the  conviction  for  destroy-  r^^g. 
ing  game,  the  justice  who  committed  the  man  to  prison  when  he  I- 
had  goods  sufficient  to  defray  the  penalty,  was  held  to  be  liable  in  an  ^ctioi 
for  false  imprisonment ;  but  the  constable  was  held  to  be  justified.  So  also 
in  WM  v..  Batchebmrj  where  the  defendants  justified  under  a  warrant  of  a 
justice,  to  distrain  for  not  performing  statute  duty  on  the  roads,  and  the  ob- 
jection was,  that  he  ought  to  have  been  summoned  before  the  distress  war* 
rant  was  granted,  it  is  said  by  the  court,  ^^  that  the  officer  that  executes  the 
warrant  (though  unduly  made  for  the  cause  alleged)  is  not  answerable,  for 
he  is  not  to  judge  but  to  execute  the  matter,  it  bemg  within  the  jurisdicdoD 
of  a  justice  of  the  peace."  And  in  the  case  of  PmnUr  v.  The  Liverpool 
Gas  Light  Compant/j  3  Ad.  &  E.  433,  6  N.  &  M.  736,  the  same  doctriue 
was  expressly  laid  down  by  the  court. 

But  notwithstanding  the  inference  to  be  derived  from  these  cases,  we 
think  the  sounder  construction  is,  that  in  the  case  of  a  justification  at  com- 
mon law  by  a  constable  under  the  warrant  of  a  justice  of  the  peace,  tbe 
plea  is  bad  which  does  not  show  the  justice  had  jurisdiction  over  the  sub- 
ject-matter upon  which  the  warrant  is  granted.  If,  at  common  law,  the 
constable  miffht  have  justified  under  the  warrant  simply,  and  independently 
of  the  consideration,  whether  the  justice  who  issued  it  had  jurisdiction  or 
not,  there  would  surely  have  been  no  necessity  for  the  enactment  contained 
in  the  sixth  section  of  the  24  G.  2,  c.  44,  that  if  after  a  demand  of  the  warrant, 
the  action  is  brought  against  the  constable  without  making  the  justice  of 
peace  defendant,  the  jury  shall  give  their  verdict  for  defendant,  ^^  notwith- 
standing any  defect  of  jurisdiction  in  the  justice  of  the  peace ;"  and  if  such 
action  be  brought  jointly  against  them  both,  then,  on  proof  of  such  warrant, 
the  jury  shall  find  for  *such  constable,  ^^notwithstanding  such  defect  r^^g. 
of  jurisdiction ;"  a  provision  which  necessarily  implies,  as  it  ap-  ^ 
pears  to  us,  that  at  common  law,  and  before  the  statute,  the  want  of  juris- 
diction in  the  justice  took  away  the  protection  of  the  constable  who  exe- 
cuted the  warrant.  And  we  take  the  law  on  this  subject  to  be  correctly 
laid  down  in  the  second  resolution  in  the  case  of  The  Marshalsea  before 
referred  to,  viz.  ^^  And  a  difference  was  taken  where  a  court  has  jurisdiction 
of  the  cause,  and  proceeds  inverso  ordine  or  erroneously ;  there,  as  to  tbe 
party  who  sues,  or  the  officer  or  the  minister  of  the  court  who  executes  the 
precept  or  process  of  the  court,  no  action  lies  against  them.  But  where  tbe 
court  has  no  jurisdiction  of  the  cause,  there  the  whole  proceeding  is 
coram  nonjudice;  and  actions  will  lie  against  them,  without  any  regard  of 
the  precept  or  process ;  and  therefore  the  said  rule  cited  by  the  other  side, 
sc.  ^  Qui  jussQ  judicis  aliquod  fecerit,  (but  when  he  has  oo  jurisdiction,  non 
est  judex,)  non  videtur  dolo  malo  fecisse,  quia  parere  necesse  est,'  was  well 
allowed ;  but  it  is  not  of  necessity  to  obey  him  who  is  not  judge  of  the 
cause  no  more,  than  it  is  a  mere  stranger."  And  the  application  of  this  dis- 
tinction may  explain  the  ground  of  the  decisions  before  referred  to,  and  on 
which  the  defendant  has  relied ;  for  in  those  cases  it  appears  the  justice  had 
a  general  jurisdiction  over^  the  subject-matter,  but  had  proceeded  inveno 
ordine^  granting  the  warrant  before  the  summons ;  whereas  in  the  present 
case,  so  far  as  appears  by  the  plea,  the  parties  had  no  jurisdiction  whatever. 
And  there  are  cases  which  have  expressly  decided  that  the  officer  is  liable 
for  executing  the  warrant  where  the  ma^strate  granting  it  had  no  jurisdio 
tion.  Such  is  that  of  Shergold  v.  HoUaway^  2  Str.  1002,  where  it  was 
resolved,  *^  that  a  justice  had  no  *power  to  grant  a  warrant  to  appre-  r^rg^ 
hend  the  party  for  refusing  to  pay  wages  due  to  a  servant ;  he  can  ^ 
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only  issue  a  summoiis ;  and  that  a  "warranty  expressly  to  arrest  the  party, 
will  not  justify  the  officer,  there  being  no  pretence  for  such  a  jurisdiction." 
So  also  in  Rooke's  case,  5  Co.  Rep.  99  b,  where  the  defendant  justified  the 
taking  by  authority  of  a  commisnon  of  sewers  directed  to  B.  S.  and  others, 
because  one  Carter  was  assessed  to  every  acre  for  repairing  of  a  bank,  &c., 
for  the  non-payment  of  which  he  took  the  distress.  On  special  verdict,  the 
distress  was  held  to  be  bad,  because  Carter  alone  was  assessed,  whereas  all 
the  lands  in  the  level  ought  to  have  been  assessed.  So  that,  in  this  case, 
though  the  commissioners  had  jurisdiction  to  make  an  assessment,  yet  the 
warrant  granted  upon  the  particular  assessment  was  held  no  justification  to 
the  party  executing  it.  In  Brown  v.  Compionj  8  T.  R.  424,  which  was  an 
action  against  the  sheriff  for  an  escape,  where  the  justices  had  discharged 
an  insolvent  debtor  under  the  37  G.  3,  c.  112,  at  an  adjourned  session  held 
after  the  passing  of  the  act,  but  being  the  adjournment  of  a  session  origin- 
ally held  before  it  passed ;  it  was  ruled  that  they  had  no  jurisdiction,  and 
that  the  sheriff  (t.  e.  the  officer)  was  liable.  And  the  case  of  The  Queen  v. 
Bumaby^  2  Ld.  Raym.  900,  is  strong  to  show  that  in  the  opinion  of  the 
judges  who  decided  it,  where  the  justices  of  the  peace  have  no  authority 
to  convict,  but  nevertheless  they  proceed  to  convict,  and  to  grant  then 
warrant,  though  the  warrant  be  ^xxi  on  the  face  of  it,  the  officer  who  exe- 
cutes it  is  liable.  And  lasdy,  in  the  case  of  The  Company  of  Margate  Pier 
V.  Hmrum,  3  B.  &  A.  266,  (5  E.  C.  L.  R.,)  the  observations  of  Lord  Ten- 
TEBDEir  are  expressly  to  the  point,  that  where  the  act  of  die  justice  in 
granting  a  warrant  is  invalid^  all  persons  who  act  in  the  execution  of  the 
*5971  ^^^"^^^^  ^^^  ^^^  without  any  authority,  ^though  it  is  otherwise  where 
^  the  proceedings  are  irregular  only. 
Upon  these  grounds  it  ap{tears  to  us,  that  when  a  limited  authority  only 
is  given,  as  in  the  present  case,  if  the  party  to  whom  such  authority  is  given 
extends  the  exercise  of  his  jurisdiction  to  objects  not  within  it,  his  warrant 
will  be  no  protection  to  the  officers  who  act  under  it ;  and  that,  by  necessary 
consequence,  where  an  officer  justifies  ujider  a  warrant  so  granted  by  a 
court  of  limited  jurisdiction,  he  must  show  that  the  warrant  was  granted  in 
a  case  which  fell  within  such  limited  jurisdiction;  and  that  the  present  plea 
containing  no  sufficient  allegation  to  bring  the  case  within  the  jurisdiction 
of  the  justices,  is  bad,  and  that  there  must  be  judgment,  on  such  plea,  for 
the  plaintiff  Judgment  for  the  plaintiff. 


LANE  and  Othe»  v.  BURGHART. 

h^  the  execution  creditor  of  B^  agreed  to  discharge  B.  out  of  custody,  upon  his  execut- 
iocT  a  warrant  of  attorney  to  secure  the  payment  of  the  deht  by  instalmeots,  and  upon 
C.*s  signing  an  nndertakingi  whereby,  in  consideration  of  A.'s  discharging  B.  out  of 
custody  in  the  action,  C.  undertook  that  B.  should  pay  the  debt,  together  with  interest, 
by  instalments.  The  warrant  of  attorney  being  executed,  and  the  undertaking  signed, 
B.  was  discharged  from  custody.  A  fiat  was  afterwards  granted  against  C.,  under 
which  he  was  declared  a  bankrupt,  and  obtained  his  certificate. 

fie2tf,that  the  certificate  was  no  bar  to  an  action  against C.  for  an  instalment  accruing  after 
the  fiat;  that,  inasmuch  as  B.  continued  liable  as  the  plaintiff's  debtor,  by  virtue  of 
the  warrant  of  attorney  executed  by  him  previously  to  his  discharge,  and  the  defend* 
ant's  undertaking  was  given  with  reference  to  B.*s  liability,  and  as  a  collateral  gua- 
rantee for  the  payment  of  the  instalments  secured  by  the  warrant  of  attorney,  and  as 
so  instalment  bad  become  due  before  the  fiat,  thtre  wa$  no  debt  dmfirom  the  banknq^  at 
the  issuing  of  the  fiat  which  could  have  been  proved  under  it. 

AssuMFsiT.     The  declaration  set  out  a  special  agreement,  hj  which,  in 
consideration  that  the  plaintiffs  would  discharge  from  custody  one  Anthony 
TOL.  zLn.  40  2D 
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^Bacon,  tben  a  prisoner  in  execution  at  the  suit  of  the  plaintifik,  the  rtego 
defendant  undertook  and  promised  that  Bacon  should  pay  to  the  *- 
plaintiffs  the  debt  for  which  be  was  so  in  custody,  together  with  interest,  bj 
four  equal  half-yearly  instalments.     Breach :  non-payment  by  Bacon  of  tbie 
third  instalment,  which  became  due  on  the  17th  of  May,  1840. 

By  his  fourth  plea,  the  defendant  pleaded  his  bankruptcy  and  certificate, 
and  that  the  cause  of  action  accrued  before  he  became  bankrupt  Issue 
thereon. 

At  the  trial  of  the  cause  before  Tindal,  C.  J.,  at  the  sittings  at  West- 
minster after  Trinity  term,  1840,  it  appeared  in  evidence,  that  Genenl 
Bacon  beins  in  custody  upon  an  execution  at  the  suit  of  the  plaintifis  for  a 
debt  of  275?.  12«.,  negotiations  were  entered  into  in  order  to  obtain  hb  dis- 
charge ;  and  it  was  ultimately  arranged  that  he  should  be  released,  upon 
his  executing  a  warrant  of  attorney  to  secure  the  payment  of  the  debt  bj 
instalments,  and  upon  the  defendant's  guaranteeing  the  due  payment  of  these 
instalments..  The  following  undertaking  was  accordingly  signed  by  the 
defendant. 

*^  Lane  and  others  v.  Burghart. 

«  November  17th,  1838. 

'^  Gentlemen, — In  consideration  of  your  discharging  the  defendant  out  of 
custody  in  this  action,  I  undertake  that  he  shall  pay  the  debt  due  to  yoa, 
viz.  275/.  12«.,  together  with  interest,  by  four  equal  half-yearly  instalments, 
the  first  instalment  to  commence  and  be  made  on  the  17th  day  of  May,  1839. 

"  F.  BORGHAHT." 

**  To  Messrs.  J.  Lane,  J.  Sisel,  and  .£sculapius  Newcombe." 

Two  days  afterwards  Grenera!  Bacon  executed  a  warrant  of  attorney,  and 
he  was  thereupon  discharged  from  custody. 

*A  fiat  in  bankruptcy  issued  against  the  defendant  on  the  26th  of  r^cQg 
April,  1839,  under  which  he  obtained  his  certificate  on  the  6th  of  ^ 
August  following.  The  plaintifis  had  brought  an  action  in  the  court  of 
Queen's  Bench  for  the  first  two  instalments,  and  had  recovered  a  verdict; 
but  a  rule  nisi  had  been  granted,  and  was  stillpendins,  for  entering  a  non- 
auit,  upon  the  ground  that  the  sum  secured  by  the  defendant's  undertaking 
was  a  debt  which  might  have  been  proved  under  the  fiat.  In  that  case, 
however,  there  was  no  evidence  that  a  fresh  security  had  been  taken  from 
General  Bacon.  In  the  present  case,  the  jury  found  expressly  that  the 
warrant  of  attorney  had  been  executed  with  tlie  knowledge  of  the  defend- 
ant; whereupon  a  verdict  was  taken  for  the  plaintifis  for  74/.  1&.,  the 
amount  of  the  third  instalment;  leave  being  given  to  the  defendant 
to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion,  that  the 
sum  secured  by  the  guarantee  of  the  defendant  was  k  debt  provable  under 
the  fiat. 

Channellj  Seijt.,  having,  in  Michaeknas  term  last,  obtfuned  a  rule  nisi 
accordingly, 

BompaSy  Serjt.,  (with  whom  was  JMiUer,)  showed  cause  in  last  Easter 
term.  The  question  for  the  court  is,  whether  the  defendant,  previously  to 
his  bankruptcy,  had  contracted  any  debt  with  the  plaintifis.  It  is  sub- 
mitted that  there  was  no  debt  due  from  the  defendant  to  the  plaintifis  at  the 
time  of  his  bankruptcy,  which  the  latter  could  have  proved  under  the  fiat 
Supposing  General  Bacon,  whose  duty  it  was  to  do  so,  fo  pay  the  deht, 
there  never  could  be  any  debt  due  from  the  defendant.  It  was  therefore  a 
contingency,  which  was  not  capable  of  being  valued  under  the  fifty-sixth 
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^g^^  section  (a)  of  flie  6  6.  4,  c.  16,  which  *?in  be  idied  on  by  *tbe  other 
•I  side.    It  ia  clear,  however,  that  this  cise  does  not  come  within  that 


aection,  for  here  there  is  no  debt  ^^  pa^ble  upon  a  contingency,''  bat  meidy 
a  contingent  liability.     [ChanneUj  Serjt.     The  defendant  lebes  principayy 
on  the  fifty-first  clause.]    There  are  several  cases  which  show  that  this  was 
not  a  debt  which  could  be  proved  under  the  fiat.    In  Yalhp  v.  JSkrr,  1  B. 
k  Ad.  698,  the  defendant,  on  certain  considerations,  undertook  to  pay  the 
balance  due  on  a  bill  of  exchange  of  which  plaintiff  was  acceptor,  and  he 
afterwards,  by  a  new  undertaking,  engaged  to  deliver  up  the  acceptance  to 
the  plaintiff  within  a  month,  or  to  indemnify  him  against  it    The  defendant 
became  bankrupt,  and  did  not  pay  or  give  any  indemnity ;  and  plaintiff  was 
obliged  to  take  up  the  bill ;   the  bankrupt  having  then  obtained  his  certi- 
ficate.   On  action  brought  by  the  plaintiff  for  the  breach  of  promise,  it  was 
held,  that  he  could  not  have  proved  in  respect  of  it  under  the  defendant\s 
commission,  either  for  a  debt  not  payable  at  the  time  of  bankruptcy  or  fur  a 
contingent  debt,  or  in  the  character  of  a  surety ;  and  therefore  that  the  bank- 
ruptcy was  no  defence.     So  in  The  Overseers  of  St.  Martinis  tn  the  Fields 
V.  Warren,  1  B.  ft  Aid.  491,  2  Stark.  N.  P.  C.  188,  where  the  obligee  of 
*6011  ^  l>^^^y  bond,  after  the  bond  *had  been  forfeited,  became  bank- 
-'  rupt  and  obtained  his  certificate;  it  was  held,  that  the  parish  officers 
were  not  precluded  from  recovering  upon  the  bond  further  expenses  incurred 
subsequently  to  the  bankruptcy.    In  ^twoad  v.  Partridge^  4  Bbgh.  209, 
12  Moore,  431,  the  defendant  covenanted  for  the  due  payment  by  A.  B.  of 
a  premium  upon  a  policy  of  insurance  eflfected  to  secure  a  debt  due  from  A. 
B.  to  the  plaintiff.     The  premium  became  due,  and  being  unpaid  by  A.  B. 
or  die  defendant,  was  paid  by  the  plaintiflb.     The  defendant  afterwards 
obtained  his  certificate  under  a  commission  of  bankrupt:  it  was  held,  his 
certificate  did  not  discharge  him  from  the  amount  of  the  premium  so  paid. 
In  Johnson  v.  Compton^  4  Simon,  31,  an  annuity,  granted  by  A.  to  B.,  was 
secured  by  a  covenant  by  C,  a  surehr,  to  pay  the  annuity  in  case  A.  made 
default,  and  by  a  judgment  enterecf  up  against  A.  and  C.    The  annuity 
remained  unpaid  from  January,  1823,  and  A.  having  left  the  country  in 
February,  1824,  C.  became  bankrupt,  and  afterwards  obtained  his  certifi- 
cate.   C.  having  died,  B.  filed  a  bill,  to  have  the  arrears  of  the  annuity 
paid  out  of  his  real  and  personal  estates,  and  it  was  held,  that  neither  the 
value  of  the  annuity,  nor  the  sum  due  on  the  former  judgment  was  provable 
unrler  C.'s  commission ;  and,  therefore,  that  his  certificate  was  no  bar  to  the 
plaintiff's  demand.     So  it  was  held  in  Thompson  v.  Thompson,  2  New  Ca. 
168,  2  Scott,  266,  that  the  instalments  of  an  annuity  for  the  payment  of 
which  a  bankrupt  is  surety  only,  and  which  he  covenants  to  pay  in  case  of 
the  deftiult  of  the  grantor,  are  not,  when  they  become  due  o/Zer  his  bank- 
ruptcy, provable  under  a  fiat  against  'the  surety.     That  case  very  nearly 
approaches  the  present.     Ckn^mis  v.  Lanf^ley,  5  B.  &  Ad.  372,  2  N.  &  M. 

(a)  Which  enacts,  "that  if  any  bankrupt  nhall,  before  the  issuing  of  the  commission. 
Have  contracted  any  debt  payable  upon  a  contingency  which  shall  not  have  happened 
before  the  issuing  of  sneh  commission,  the  person  with  whom  such  debt  has  been  con- 
tracted, may,  if  he  think  fit,  apply  to  the  commissioners  to  set  a  value  upon  such  debt, 
and  the  commiuioners  are  hereby  reqaired  to  ascertain  the  value  thereof,  and  to  admit 
such  person  to  prove  the  amount  so  ascertained,  and  to  receive  dividends  thereon ;  or 
if  such  value  shall  not  be  ascertained  before  the  contingency  shall  have  happened,  then 
such  person  may,  after  such  contingency  shall  have  happened,  prove  in  respect  of  such 
debt,  an^  receive  dividend  with  the  othercreditors,  not  disturbing  any  former  dividends 
provided  such  person  had  not,  when  such  debt  was  contracted,  notice  of  any  act  of 
bankrapt  :y  by  such  bankrupt  committed.** 
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guished  by  his  discharge  out  of  ^custody,  and,  therefore,  that  the  un-  r*^r£ 
dertaking  by  the  defendant  v/bs^  not  to  pay  on  default  of  Bacon,  *- 
but  an  original  absolute  undertaking  that  Bacon  should  pay,  and,  therefore, 
in  legal  construction,  an  absolute  undertaking  by  the  defendant  to  pay  the 
amount  of  the  debt  by  instalments ;  and  that  even  though  Bacon  might  have 
remained  liable  under  the  warrant  of  attorney,  yet  that  in  form  and  in  sub- 
stance, the  defendant's  undertaking  was  an  absolute  engagement  that  Bacon 
should  pay,  and  was,  in  efiect,  an  undertaking  that  the  defendant  would 
cause  the  debt  to  be  paid,  under  which  he  would  be  liable  as  much  as  if 
he  had  promised  to  pay  the  debt  himself;  and  that,  consequently,  though 
payable  by  instalments,  it  might  have  been  proved  under  the  fiAy-first  sec* 
tion  of  the  6  G.  4,  c.  16.  On  the  part  of  the  plaintiffs  it  was  insisted,  that 
as  Bacon  had  before  his  discharge  executed  a  warrant  of  attorney  to  secure 
the  payment  of  the  debt  by  instalments,  he  continued  liable  as  the  principal 
debtor,  and  that  the  defendant's  undertaking  was  a  mere  collateral  engage- 
ment to  indemnify  the  plaintiffs  against  the  consequence  of  Bacon's  default 
to  pay  the  instalments  as  they  became  due ;  and  that  as  none  of  those  instal* 
ments  became  due  till  after  the  defendant's  bankruptcy,  there  was  no  debt 
due  to  the  plaintiffs  from  the  defendant  at  the  time  of  the  bankruptcy,  and 
that  no  proof  could  have  been  made  under  the  fiat  in  respect  of  the  defend- 
ant's liability  upon  his  guarantee,  either  under  the  fifly-first  or  fifly-sixth 
section. 

At  the  time  this  case  was  argued  before  us,  a  rule  was  pending  in  the 
Court  of  Queen's  Bench  in  an  action  between  the  same  parties  for  the  re- 
covery of  the  first  two  instalments  payable  under  the  same  undertaking. 
That  case  has  since  been  decided,  and  is  now  reported  in  1  Gale  &  Dar. 
3l2.(a)  A  distinction  was  taken  in  the  ^argument  before  us  as  be-  rtam 
tween  the  two  cases,  viz.,  that  there  was  no  proof  before  the  Court  ^ 
of  Queen's  Ben'  h  that  Bacon  had  before  his  dischara[e  executed  a  fresh  wa^ 
rant  of  attorney  to  secure  the  payment  of  the  debt  by  instalments.  And  it 
appears  by  the  report  of  that  case,  that  the  court  held  that  the  debt  might 
)iave  been  proved  under  the  defendant's  bankruptcy,  upon  the  ground  that 
Bacon's  debt  was  entirely  discharged  by  his  release  out  of  custody,  and  that 
as  he  could  no  longer  be  sued  for  it,  or  make  default  in  respect  of  it,  the 
defendant's  agreement  was,  in  effect,  according  to  the  case  of  Goodman  v. 
Chase^  1  B.  &  Aid.  297,  an  original  undertaking  to  pay  the  amount  of  the 
sum  that  had  been  due  fiom  Bacon ;  and,  therefore,  that  the  instalments 
might  have  been  estimated  and  proved  under  the  defendant's  bankruptcy. 
But  inasmuch  as  in  the  case  now  before  this  court,  it  was  proved  that 
Bacon's  liability  was  kept  alive  by  the  execution  of  the  warrant  of  attorney 

Ereviously  to  his  discharge,  we  think  the  decision  of  the  Court  of  Queen's 
iench  furnishes  no  rule  for  the  determination  of  the  present  case,  and  that 
we  must  consider  it  with  reference  to  the  other  authorities  cited  in  the  course 
of  the  argument.  And  af^er  examininc:  those  authorities,  we  are  of  opinion 
that  inasmuch  as  Bacon  continued  liable  as  the  plaintifTs  debtor,  by  virtue 
of  the  warrant  of  attorney  executed  by  him  before  his  discharge, — ^and  as 
the  defendant's  undertaking  was  given  with  reference  to  Bacon's  liability  as 
t  collateral  guarantee  for  the  payment  of  the  instalments  secured  by  the 
warrant  of  attorney, — and  as  no  instalment  had  become  due  before  the  fiat, 
ttiere  was  no  debt  owing  from  the  bankrupt,  at  the  date  of  the  fiat,  tfairt 
(sould  have  been  proved  under  it. 

(a)  Also  now  in  1  Q.  B.  Rep.  983,  (41  E.  C.  L.  R.^ 


808]  Chapman  v.  Davis.  M.  T.  1841.  319 

9^nD^  At  the  date  of  the  fiat  the  defiendant  was  liable  *indeed  to  indem* 
''  nifjr  the  plaintifls  from  the  consequences  of  Bacon's  &ilure  to  pay  the 
inslalments;  but  there  was  no  dAt  due  from  the  defendant,  payable  in  future^ 
either  absolutely  or  upon  a  contingency ;  there  was  merely  a  liability  which 
might  or  might  not  terminate  in  a  debt,  and  which  was  therefore  altogether 
incapable  of  being  the  subject  of  any  valuation  by  the  commissioners.  There 
was  nothing  consequently  provable  either  under  the  fifty-first  or  the  fifly«sixth 
sections  of  the  bankrupt  act. 

The  cases  of  Taylor  v.  Ytmng^  3  B.  &  Aid.  521,(a)  and  Thompson  v. 
Thompson^  2  New  Cases,  168, 2  Sco%  266,  are  strone  authorities  in  favour 
of  the  plaintifis ;  and  the  case  of  Ex  parte  Simpsonj  3  Deac.  &  Chitt.  792, 
1  Mont.  &  Ayrt.  541,  is  clearly  distinguishable,  because,  in  that  case,  the 
default  had  occurred,  and  the  extent  of  the  defendant's  liability  had  been 
ascertained,  before  the  bankruptcy. 

The  rule  therefore  for  entering  a  nonsuit  must  be  discharged. 

Rule  discharged. 

(a)  AfttB,  479  (a) ;  and  see  Taylor  v.  Youmg^  m  §rror,  2  B.  Moore,  326,  8  Taant  aiA. 
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A  vftoess  for  the  plaintiff,  attended  in  court  in  obedience  to  a  sabposna,  bnt  was  absent, 
throQgh  negligence,  when  the  canse  was  called  on,  and  the  record  was,  in  conse- 
qoeDce,  withdrawn.  There  appearing  to  have  been  no  wilful  contempt,  the  conrt  dis* 
charged  a  rule  for  an  attachment,  bat  without  costs. 

A  plaintiff,  under  a  peremptory  undertaking  to  try,  should  not  withdraw  the  record  in 
consequence  of  the  absence  of  a  witness,  when  it  is  doubtful  whether  the  remaining 
viinesses  can  prove  his  case,  but  should  rather  take  the  chance  of  a  nonsuit 

Assumpsit,. upon  an  I.  O.  U.  for  20/. 

The  plaintiff  having  given  a  peremptory  undertaking  to  tiy  at  the  first  sit- 
tings  in  this  term,  the  cause  stood  in  the  list  for  the  lOth  of  November.  One 
Edward  Byrne  Davis,  the  brotber«of  the  defendant,  had  been  subpoenaed, 
on  the  8th  of  November,  to  attend  as  a  witness  at  Westminster  Hall  on  the 
10th  of  April,  and  so  from  day  to  day,  &c.,  his  evidence  being  required  to 
prove  the  signature  of  the  defendant  to  the  I.  0.  U.  The  cause  was  not  tried 
upon  the  10th  of  April,  but  it  stood  second  in  the  paper  for  the  following 
day.  On  the  11th  of  November  the  cause  was  called  on,  when  E.  B.  Davis 
not  being  in  attendance,  the  plaintiff,  by  the  advice  of  his  counsel,  withdrew 
the  recora ;  whereupon  the  defendant  obtained  a  rule  absolute  for  judgment 
as  in  case  of  a  nonsuit 

Bompas^  Serjt.,  moved  for  an  attachment  against  £.  B.  Davis  for  his  con 
tempt  in  disobeying  a  subpoena^  upon  an  affidavit,  stating  the  above  facta, 
and  that  E.  B.  Davb  was  a  material  and  necessary  witness  for  the  plaintiff. 
A  nile  nisi  having  been  granted, 

Mcherljfy  Serjt.,  now  showed  cause,  upon  an  affidavit,  in  which  E.  R 
Davis  swore  that  he  attended  at  the  Sessions  House  at  Westminster,  where 
the  Common  Pleas  sittings  at  nisi  prius  are  usually  held,  on  the  10th,  as  re* 
quired — ^that  at  half-past  three  o'clock  he  left  the  court,  and  was  then  given  ' 
to  understand  that  the  cause  would  stand  No.  7  or  8  in  the  list  for  the  11th 
%^yM  — ^that  *he  attended  on  that  day  at  eleven  in  the  forenoon,  when  he 
-'  was  informed  that  the  cause  had  been  called  on,  and  the  record 
withdrawn — that  two  other  persons  had  been  subpcmaed  to  prove  the  plaitn 
tiff's  handwriting,  one  of  whom  was  James  Lovell  Jones,  the  clerk  to  tht 
defendant's  attorney.    Jones  swore  that  he  was  well  acquainted  with  tbft 
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defendant's  handwriting,  and  that  the  plaintiff's  attorney  must  have  been 
aware  that  he  was  so,  inasmuch  as  he,  Jones,  had  joined  the  defendant  in 
an  aiBdavit  made  in  ike  course  of  the  cause.(a} 

This  is  an  application  of  a  criminal  nature,  differing  altogether  from  any 
proceeding  taken  under  the  statute  of  Elizabeth,  or  for  the  recoveij  of 
damages.  The  witness  is  entitled  to  take  any  objection,  though  it  be  one 
of  strict  form.  It  must  be  shown  that  there  has  been  an  actual  failure  of 
doing  that  which  the  party  is  required  to  do.  There  must  be  an  intentioo 
to  onend  the  court.  The  witness  was  required  to  attend,  not  at  the  Sessions 
House,  but  at  Westminster  Hall,  on  the  10th,  and  from  thence  from  day  to 
day  till  the  cause  was  tried.  The  directions  to  attend  at  the  Sessions  House 
was  merely  a  private  notice,  forming  no  part  of  the  writ.  If  therefore,  the 
witness  was  guilty  of  any  disobedience,  he  disobeyed,  not  the  writ,  but  the 
notice.  [Tindal,  C.  J.  If  the  witness  had  come  here,  he  would  have  been 
soon  sent  across  the  street  to  the  place  where  the  court  was  sitting.  Yon 
do  not  show  that  the  witness  was  in  attendance  at  Westminster  Hall.  J  If  he 
did  not  come  into  the  Hall  he  would  not  see  the  notice.  It  should  have 
appeared  clearly  that  the  evidence  of  the  witness  was  necessary ;  Dicas  r. 
Lord  Brottgham^  1  Gale,  Exch.  Rep.  14 ;  IXcas  y.  *Law8ony  5  Tyrwh.  r^f., « 
235,  769,  1  C.  M.  R.  934,  3  Dowl.  P.  C.  427.  Another  witness  L  ^^^ 
was  in  court,  who  could  have  proved  the  handwriting  of  the  defendant 
[Erskine,  J.  Was  the  instrument  shown  to  the  other  witness  Jones?] 
That  does  not  appear.  A  witness  is  not  in  contempt  when  not  attending 
upon  a  svbpasna^  if  he  has  reasonable  ground  for  believing  that  his  testimonj 
will  not  be  required ;  Rex  v.  SUrman^  1  Dowl.  P.  C.  61o ;  Blandford  v.  A 
Taskt,  5  Taunt.  260,263,(1  E.  C.  L.  R.,)  1  Marshall,  42. 

BompaSj  Serjt.,  in  support  of  the  rule.  If  the  present  rule  is  not  made 
absolute,  a  hostile  witness  need  never  attend  upon  his  subposna.  The  plain- 
tiiTwas  properly  advised  to  withdraw  the  record,  for  though  he  had  some 
ground  for  expecting,  that  in  the  absence  of  E.  B.  Davis,  the  brother  of  the 
defendant,  the  handwriting  would  be  proved  by  Jones,  the  defendant's 
attorney's  clerk,  Jones  had  refused  to  state  whether  he  could  prove  the 
defendant's  signature  to  the  I.  O.  U.,  till  he  should  have  been  called  into 
the  witness-box.  [Tindal,  C.  J.  Suppose  you  had  called  the  other  witness 
who  had  failed  to  prove  the  handwriting,  and  you  had  been  non-suited,  yoi: 
might  have  moved  for  a  new  trial.]  If  the  plamtiflT  had  been  nonsuited,  the 
court  would  not  have  set  aside  the  nonsuit  without  proof  of  collusion.  A 
witness  is  not  to  speculate  upon  the  supposed  importance  or  non-importance 
of  his  evidence.  The  counsel  for  the  plaintiff  exercised  a  sound  discretion 
in  withdrawing  the  record,  and  in  not  trusting  to  the  evidence  of  the  clerk 
to  the  adverse  attorney.  In  IXcas  v.  Lawsan  no  evidence  could  have  been 
given  by  the  witness  which  could  have  been  made  available  for  the  purpose! 
of  the  action. 

Tindal,  C.  J.   If  it  had  appeared  that  the  party  had  wilfully  absented 
himself,  we  should  not  have  inquired  ^whether  he  was  a  material  or  rtg22 
necessary  witness,  or  whether  his  non-attendance  had  occasioned  *- 
any  injury  to  the  plaintiff;  but  the  witness  has  in  some  degree  exonerated 
himself  from  the  charge  of  wilful  disobedience  to  the  process  of  the  coart. 

The  plaintiff  had  two  courses  open  to  him ;  either  to  withdraw  the  record, 

(a)  This  is  a  circumstance  which  might  well  warrant  the  plaintiff's  subpcBoain^  tbt 
i^ttorney's  clerk.  It  does  not  necessarily  follow  that  Jones  had  seen  the  defendant  write; 
■till  less  that  he  would  acknowledge  that,  from  having  seen  the  defendant  write  oocCi 
1m  had  acquired  a  knowledge  of  the  character  of  his  handwriting. 
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or  to  take  his  chance  upon  the  examination  of  one  of  the  three  witnesses 
sabpoenaed  to  prove  the  defendant's  handwriting.  The  plaintiff  was  under 
a  peremptory  undertaking  to  try.  He  was,  therefore,  liable  to  a  motion  for 
a  rule  absolute  for  judgment  as  in  case  of  a  nonsuit,  if  he  did  not  proceed, 
and  could  only  be  nonsuited  if  he  did.  Jones  might  have  been  called,  and 
the  plaintiff's  attorney  knew,  or  had  the  means  of  knowing,  that  Jones  could 
prove  the  handwriting  of  the  defendant.(a)  I  am,  therefore,  of  opinion  that 
the  rule  ought  to  be  discharged. 

CoLTMAK,  J.  I  am  of  the  same  opinion.  It  does  not  appear  that  the 
witness  was  guilty  of  any  wU/id  default.  He  was  in  attendance  during  the 
whole  of  the  first  day,  and  came  again  at  11  o'clock  on  the  following  day. 
It  would  appear  that  the  plaintiff  had  not  a  very  ^ood  cause  of  action  against 
the  defendant,  from  the  circumstance  of  his  havmg  been  forced  on  to  trial 
by  a  motion  for  judgment  as  in  case  of  a  nonsuit.  The  plaintiff  takes  no 
steps  to  set  aade  the  judgment,  but  comes  here  to  ask  for  the  summary  pro- 
cess  of  attachment  against  the  witness.  Our  refusal  to  grant  the  attachment 
will  not  preiudice  Sie  plaintiff's  ridit  to  proceed  against  the  witness  by 
action,  in  which  he  can  recover  only  by  showing  that  he  has  sustained 
damage  in  consequence  of  the  witness's  neglecting  to  attend. 

EasKiNE,  J.  Though  the  witness  has  not,  in  my  opinion,  cleared  himself 
*6I31  ^^^  ^^  charge  of  neglect  and  ^inattention,  I  think  there  was  no 
^  wilful  contempt  of  the  process  of  the  court.  The  court  may  there- 
fore  grant  or  refuse  the  rule  as  they  consider  most  conducive  to  the  ends  of 
justice.  The  plaintiff  must  have  known  that  the  defendant  could  obtain  a 
rule  absolute  for  judgment  as  in  a  case  of  a  nonsuit,  if  the  trial  did  not 
proceed.  He  does  omit  to  proceed,  and  he  takes  no  step  to  prevent  the 
defendant  from  obtaining  a  rule  absolute  for  judgment  as  in  a  case  of  a  non- 
suit,  which  he  might  have  done  by  moving,  in  the  usual  course,  to  enlarge 
the  peremptory  undertaking. 

Maule,  J.  'I  also  think  that  the  rule  ought  to  be  discharged.  There 
appears  to  have  been  no  intention  on  the  part  of  the  witness  to  treat  the 
process  of  the  court  with  disrespect,  which  intention  must  be  clearly  made 
out  in  order  to  entitle  the  party  by  whom  he  is  subpoenaed,  to  an  attach- 
ment ;  The  Queen  r.  Lard  John  Russdlj  7  Dowl.  P.  C.  693.  The  with- 
drawing of  the  record  may  have  been  thought  the  most  admsable  course  for 
the  plamtiff  to  take,  as  it  gave  him  the  chance  of  getting  his  money  by 
fixing  the  witness.  It  is  not  the  less  true,  that  he  has  submitted  to  the 
entenng  of  a  nonsuit,  in  order  to  avoid  the  chance  of  a  nonsuit.  I  agree 
that  the  plaintiff  should  have  taken  the  chance  of  a  nonsuit,  and  that  he 
ought  now  to.be  left  to  his  remedy  by  action.  But  as  the  witness  did  not 
obey  die  writ  so  diligently  as  he  might  have  done,  I  think  he  ought  not  to 
have  his  costs  for  coming  here. 

Rule  discharged  without  costs. 

(a)  Vide  ante,  610,  n. 


♦614]  •T.  F.  EVANS  and  G.  H.  EVANS  v.  A.  NICHOL  and  J.  L. 

NICHOL. 

A.  has  a  safficient  property  in  goods  shipped  by  B.  for  the  specific  purpose  of  placittf 
fands  in  the  hands  of  A.  to  meet  a  bilt  drawn  by  B.  upon  A^  to  entitle  A.  to  maintaia 
trover,  althoagh  no  bill  of  ladins;  is  eiecuted,  and  A.  holds  merely  a  receipt  sisned  bf 

•    Ihe  mate  of  the  Tcssd,  acknowledging  the  Khi^nutent  of  the  goods,— to  be-delir^fed  to  A. 
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defendant's  handwriting,  and  that  the  plaintiff's  attom^  /         '^  ^^mi 

aware  that  he  was  so,  inasmuch  as  he,  Jones,  had  joir/  ^ 

an  affidavit  made  in  the  course  of  the  cause.(ii}         /^  /         ^^* 

This  is  an  application  of  a  criminal  nature,  differ  >/  ^         guildhall  after 
proceeding  taken  under  the  statute  of  ElizabeT///    ' 
damages.     The  witness  b  entitled  to  take  any//'/'  /         ^^^  ^  broken, 
of  strict  form.     It  must  be  shown  that  there  V  ^  London  agents  of 

doing  that  which  the  party  is  required  to  dc  '^''  *  •  Newcastle,  as  ship- 

to  offend  the  court.    The  witness  was  reqi .'  v'." '  ctors  and  brokers  for 

House,  but  at  Westminster  Hall,  on  the    '/    ''         vcasde,  who  was  in  the 
day  till  the  cause  was  tried.     The  dir»--  '     .7    **  London,  for  sale  on  his 
was  merely  a  private  nodce,  forminr  '/,'.  *    ^^  ^o  the  extent  of  two-thirdi 
witness  was  guilty  of  any  disobedi  /  ;  '      wing,  in  fact,  for  the  full  amount. 
notice.     [Tindal,  C.  J.     If  the  •/  '  '    *i^  were  under  acceptances  for  Clap- 
soon  sent  across  the  street  to  th  '   '      lapham  was  entitled  to  draw  in  respect 
do  not  show  that  the  witness  r  • '      ^  to  him,  if  not  to  the  fall  value  of  those 
did  not  come  into  the  Hall ' '       «^rt>te  to  the  plaintiffs  that  he  had  drawn  oo 
appeared  clearly  that  the  '      lor  500/.,  adding,  "  I  hope  to  be  able  to  ship 
Lord  Brougham,  1  Gale      ^  alkali  the  beginning  of  the  ensuing  week,  pet 
235,  769,  I  C.  M.  B      ;i  been  able  to  send  you  any  this  week,  in  conse- 
was  in  court,  who      ^'jictory  undergoing  certain  necessary  repairs."    On  the 
FErskine,  J.     W  J^r  500/,  was  negotiated  by  Claphara.     On  the  4th 
That  does  not  a%,VJf receipt  of  Clapham's  letter  of  the  2d,  the  plain-   r^^^j 
upon  a  5t/Ap«r^%         as  follows:  "  We  have  now  the  pleasure  to  ^ 
will  not  be  r  J^J^of  sales  for  the  past  month,  and  hope  the  delay  in  for- 
Tastetj  5  '^/jjT'^Aas  given  no  inconvenience.     We  make  the  balance  due  to 

Bomjy  ^^.9d-i  which  we  trust  will  be  found  to  be  correct.  We  art 
absolu^  ^^l^e  occasion  to  conoplain  of  the  manner  you  are  overdrawing 
tiffw  J^'^ttt-  We  cannot  suffer  this,  as  it  is  altogether  irregular.  We 
gro»       jJ^j^onally  accepted  above  the  amount  of  two-thirds  of  the  value  of 

a' 


^%  of  ceasing  to  break  any  more  the  agreement  which  you  have  i 

P'^iaSf  and  confine  yourself  entirely  to  its  obligations.     We  shall  be  verj 

^^rrY  "^  y^"  oblige  us  to  refuse  protection  to  your  bills,  which  we  shall  be 

fjfflpelled  to  do  if  you  draw  again  above  the  value  of  the  goods  which  we 

fcold  of  yours.     The  bill  presented  to-day  will  be  accepted.     This  is  whollr 

^yond  the  value  of  your  stork,  and  we  shall  be  obliged  by  your  forwaro* 

jug  goods  without  delay.     We  have  avoi<led  hitherto  charging  interest  for 

moneys  paid,  although  we  are  out  of  pocket  in  that  particular.    We  allov 

ditto  m  our  barter  transactions,  as  if  cash  were  paid.     Trade  is  so  dull  that 

if  we  were  not  soap-dealers  we  should  do  nothing  in  dkali." 

To  this  letter  Clapham  returned  the  following  answer  on  the  8lh :  "  I 
have  your  account-sales  and  stock  account,  both  of  which  are  quite  correct 
With  respect  to  my  overdrawing  the  account,  it  shall  not  occur  again ;  but 
I  have  been  pressed  in  financial  matters,  and  I  have  gone  further  than  I  was 
aware  of.  I  forward,  6y  tkU  posty  particulars  of  soda  and  alkali.  It  maj 
be  next  week  before  any  quantity  will  be  ready  for  shipment.  *In  the  rt^ij 
present  state  of  trade,  you  must  decline  all  orders  except  such  as  you  ^ 
can  supply  from  your  stock  in  hand,  and  decline  all  outport  onlers  whatever." 
Notwithstanding  the  intimation  contained  in  this  letter,  no  invoice  was  seot^ 
«ior  were  any  particulars  forwarded,  by  that  post ;  but  on  the  14th  of  J^ 
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"^  ^as  an  agent  of  Chapbam's,  having  come  to  Lcndon  on 

'v/*  ^  wi£  the  plaintifls  that  twenty  tons  of  alkali  and 

»         *^^  'd  be  sent  to  meet  their  last  acceptance.    On  the 

r^.      ^^  hogsheads  and  two  tierces  of  alkali  to  Messrs. 

^^^L        '  ^  dingers,  shipping  agents,  and  shipowners  at 

;.  ^^  ^^         "^^  ham's  name  for  London.    A  bill  of  lading 

%^  ]^^^  and  Co.,  hearing  that  Clapham  had 

>r,^%^  y^    ^  '^^  refused  to  accept  payment  of  the 

;'>V^'4k^^tj*^  Ang  a  general  lien  on  the  alkali  to 

'<^  "^c^^S^^  ^L  •                      ^^^"*  ^^^  Clapham  in  respect  of  the 


<,     <a;>^^^  ^i^  •                      ^^^  from  Clapham  in  respect  of  the 

<4/^4^  ^bkW^^  *  ^y  Clapham  on  board  of  their  vesseb. 

^'/'^^^^^'^  ^  '^^^  taken  the  alkali  from  Clapham's  works 

%^^^^  adon,  had  obtained  from  the  mate  of  the  vessel 


'<^^^  <«  Mwcaitle-tgHm-Tsfnej  5  mo.  19th,  184a 

ooard  the  'London'  the  under-mentioned  goods  from 
.dm,  to  be  delivered  as  below  directed. 
^/to488E." 
fventy  hogsheads  and  two  tierces  alkali,  for  Evans,  Brothers. 
'  London.  ^'  William  Robsov,  mate." 

Clapham  forwarded  this  receipt  to  the  plaintifls,  and  eflected  an  insurance 
on  the  goods  on  the  voya^  to  London.  On  the  arrival  of  the  vessel  iix 
*6171  ^^^^^i  ^^^  ^plamtifTs  required  the  alkali  to  be  delivered  to  them. 
-'  The  captain  referred  them  to  the  defendants,  to  whom  Nichol,  Lud* 
low,  and  Co.,  had  directed  him  to  deliver  the  alkali.  At  a  meeting  between 
the  plainttfi*,  Thomas  F.  Evans,  and  the  two  defendants,  the  alkali  was  de^ 
manded,  and  the  freight  on  this  particular  shipment  12/.  55.,  tendered.  The 
defendants  refused  to  deliver  the  alkali  on  the  ground  that  186/.  6t.  6(/.  was 
due  by  Clapham  for  frieght  of  other  eoods  previously  conveyed  in  this  ship, 
and  also  that  Clapham's  embarrassed  aflairs  might  subject  them  to  a  claim 
for  the  repayment  of  the  value  of  these  goods,  to  his  estate.  The  defend- 
ants, having  failed  in  an  attempt  to  show  a  custom  at  Newcastle  entitling 
ihifH)wners  to  a  general  lien  in  respect  of  former  voyages,  (a)  contended 
that  the  plaintiffs  had  not  established  the  possession  put  in  issue  by  the 
second  plea,  llie  learned  judge,  however,  held  that  as  the  alkali  had,  at 
the  time  of  the  shipment,  been  appropriated  to  the  500/.  bill,  the  property 
in  the  goods  vested  in  them ;  and  a  verdict  was  entered  for  the  plaintiffs  for 
2121.,  the  value  of  the  alkali,  leave  being  reserved  to  the  defendants  to  move 
to  enter  a  nonsuit 

CAcrnne//,  Serjt.,  in  Hilary  term  last,  moved  to  enter  a  nonsuit  according 
to  the  leave  reserved,  on  the  ground  that  supposing  the  transaction  to  have 
amounted  to  a  sale  by  Clapham  to  the  plaintifls,  yet  as  the  goods  were  at 
Clapham's  risk,  and  insured  by  him,  it  was  a  peculiar  species  of  sale  in 
which  the  property  did  not  pass ;  and  that  supposing  the  transaction  to  be 
not  a  sale  but  a  consignment  for  sale,  there  had  been  no  such  delivery  be- 
tween the  parties  as  entitled  the  plaintifls  to  say  that  the  property  in  the 
goods  bad  passed.  [Tindal,  C.  J.  It  struck  me  at  the  time,  and  still 
%IS\  ^^^^  ^^f  ^^  '^  ^  *^^  important  subject  and  fit  for  consideration! 
^  whether  the  bill  of  exchange  maile  the  particular  shipment  of  goods 
not  a  mere  consignment  tar  the  purpose  of  sale,  but  a  transfer  of  a  fmm 
property  in  the  g<x)ds  by  way  of  pledge  for  the  payment  of  the  bill.] 

(a)  As  to  the  admis^ibHIcr  of  this  defeoec  vader  tfie  plea  of  oof  poMCsstd, 
4U  y>  Bmmtit,  ant^  rot  i#  99$, 
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A  rule  nisi  having  been  granted, 

Talfourdj  Serjt.,  (with  whom  was  Busby)  now  showed  cause.  It  is  not 
contended  on  the  part  of  the  plaintiflfs,  that  as  mere  consignees,  they  would 
be  entitled  to  maintain  the  affirmative  of  the  second  issue  ;  Kinloch  v.  Craig^ 
3  T.  R.  783.  The  plaintiffs  rely  upon  the  fact  of  there  being  a  specific 
appropriation  of  the  alkali  at  the  time  of  the  shipment,  to  the  payment  of 
their  acceptance;  Fragano  y.  Lloyd ^  4.  B.  &  C.  219,  (10  £.  C.  L.  R.,) 
6  D.  &  R.  283.  In  that  case,  it  is  true,  there  was  no  insurance  by  the  cod* 
signor ;  but  here,  it  is  not  the  less  an  appropriation  of  the  goods  to  the 
plaintiflfs,  because,  by  the  custom  of  the  trade,  their  removal  is  to  be  at  the 
risk  of  the  consignor ;  Patten  v.  Thompson^  5  M.  &  S.  350 ;  HaiUe  t.  Smi&^ 
1  B.  &  P.  663 ;  Bryans  v.  JVir,  4  M.  &  W.  775 ;  HoU  v.  Griffin,  lOBingb. 
246,  (25  E.  C.  L.  R.,)  3  M.  Sc.  732 ;  Vertujs  v.  Jemll,  4  Campb.  31 ;  Mdfk- 
eU  V.  Ede,  11  A.  &  E.  888,  (39  E.  C,  L.  R.,J  3  P.  &  D.  513. 
>  Channellj  Seijt.,  amtrii.  The  receipt  signed  by  the  mate  did  not  operate 
as  a  bill  of  lading.  It  was  not  so  understood,  nor  was  it  so  treated  by  the 
parties.  The  goods,  whilst  on  the  voyage,  were  under  the  disposition  of  the 
consignor,  and  were  at  his  risk.  This  sufficiently  shows  that  the  property 
still  continued  in  him.(a)  In  Hailk  v.  Smiih,  rertue  v.  Jewell^  and  Pat- 
ten  V.  Thompson,  bills  of  lading  were  signed.  The  intention  to  allow  the 
proceeds  of  the  alkali  to  be  applied  in  part  ^payment  of  the  accept-  r^c^^ 
ance  for  500/.,  was  not,  of  itself,  sufficient  to  pass  the  property ;  ^ 
Kinloch  v.  Craig  ;  Bruce  v.  Wait,  3  M.  &  W.  15.  The  latter  case  is  di- 
rectly in  point.(&)  [Maule,  J.  In  that  case  Combe,  the  consignor, 
sought  to  intercept  the  delivery  of  the  goods  to  the  plaintiflf.  Here  no  such 
attempt  has  been  made.] 

TiNDAL,  C.  J.  It  appears  to  me  that  this  case  may  be  decided  on  a  nar- 
rower ground  than  that  which  was  taken  at  the  bar,  and  that  these  defend- 
ants are  estopped  by  the  receipt  signed  by  the  mate,  who  was  their  agent. 
In  Bruce  v.  Wait  the  consignor  had  abandoned  his  original  intention,  and 
the  struggle  was  (&)  between  the  intended  consignee  and  parties  claiming 
under  process  of  foreign  attachment  issued  against  the  consignor  out  of  the 
Tolzey  court  at  Bristol,  (c)  Here,  there  never  was  any  abandonment  of  the 
original  intention  to  appropriate  this  specific  Quantity  of  alkali  to  the  plain- 
tifis.  Bryans  v.  JVlr  shows  that  where  there  has  been  a  specific  appropria- 
tion by  the  consignor  of  goods  to  the  consignee,  subiect  to  a  condition 
precedent,  (in  that  case,  the  acceptance  of  a  bill  of  exchange,)  *tbe  r%car\ 
property,  upon  the  performance  of  that  condition  precedent,  vests  in  ^ 
the  consignee.  Here,  the  bill  was  accepted  before  the  alkali  was  shipped ; 
and  it  appears  to  me  that  the  consignor  not  having  manifested  any  intention 
to  alter  the  destination  of  the  goods,  the  defendants  are  estopped,  by  the 

(a)  Vide  3  M.  At  Rjrl.  667,  n. 
,  (6)  Id  Br%rt  v.  Wait  the  defendants,  besides  setting  up  a  right  of  possession  under  ih« 
process  of  the  Tolzey  conrt,  traversed  the  property  of  the  plaintiff  in  the  goods.  It  was 
contended  at  the  trial  before  Tindal,  G.  J^  at  the  Bristol  assizes,  1819,  that  this  issue 
nast  be  found  for  the  plaintiff,  a  bare  possession  without  title  being  sufficient  CTidence 
of  property  as  against  strangers,  which  upon  that  issue,  the  defendants  were  admitted  to 
|)e ;  Jnwnf  v.  Dehimvrit^  1  8tra.  605, 1  Smith  L.  G.  161.  The  learned  chief  justice,  hov* 
CTcr,  held  that  the  question  was  substantially  the  same  upon  both  issues*  The  jud^ 
nent  in  the  Tolzey  court  was  afterwards  reversed  in  this  conrt ;  ant^  vol.  i.  I.  As  tht 
objection  for  which  the  judgment  was  reversed  was  apparent  on  the  face  of  the  ple% 
the  plaintiff  might  have  moved  for  judgment  won  obttanit  vendido^  if,  instead  of  a  no^ 
suit,  there  had  been  a  verdict  for  the  defendants  upon  the  issue  taken  on  th''  repHcatiot 
•4Q4he  special  plea,  and  fbr  the  plaintiff  upon  the  issue  as  to  the  property. 

(c)  See  these  proceedings,  ant^,  vol.  i.  1,  (i39  E.  C.L.  p.). ^  -^     . .  *^. 
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receipt  signed  by  their  aeent,  from  disputing  the  title  of  the  plaintiffs  to  have 
the  goods  delivered  to  them  agreeably  to  the  terms  of  that  receipt.  I  a^i 
therefore  of  opinion  that  the  plaintiffs  are  entitled  to  retain  their  verdict. 

CoLTMAN,  J.  I  also  am  of  opinion  that  the  plaintiffs  are  entitled  to  re- 
cover. Had  the  contest  been  between  the  plaintiffs  and  Clapham,  B/uce  y. 
Wait  would  have  borne  materially  upon  the  question.  In  that  case  the 
court  held  that  as  between  the  consignor  and  the  consignee,  the  property 
had  not  been  transferred.  Here,  the  consignor  has  not  attempted  to  disturb 
the  specific  appropriation  made  by  him,  of  this  alkali,  to  the  plaintiffs.  The 
parties  contesting  this  appropriation  are  strangers.  They  are  mere  wrong- 
doers ;  and  against  them,  slight  evidence  of  property  is  sufficient,  (a) 

Maule,  J.  I  also  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment. 
Upon  the  shipment  of  the  goods  on  board  the  London,  upon  the  terms  of 
being  delivered  to  the  plamtifis,  and  the  acceptance  of  the  goods  by  the 
ship-owners  upon  those  terms,  the  property  vested  in  the  plaintiffs  to  the 
extent  of  their  interest,  which  was — the  interest  of  persons  with  whom  goods 
are  pledged;  Bryans  y.  JVtr.  It  is  admitted  that  if  the  plaintiffs  had  been 
vendees,  iastead  of  pawnees,  of  these  goods,  their  right  to  recover  could  not 
*6211  ^^^  '^^'^  disputed.  The  goods  having  been  shipped  by  ^Clapham 
-I  for  the  purpose  of  meeting  the  plaintiff's  acceptance  of  the  500/.  bill, 
and  the  ship-owners  having  accepted  those  goods  for  the  purpose  of  deliver- 
ing them  to  the  plaintifis,  it  appears  to  me  that  the  plaintiffs  acquired  such 
a  property  and  right  of  possession  as  to  entitle  them  to  maintain  trover 
against  the  defendants.  Rule  discharged. 

(a)  Vide  ante,  619  (6). 

WILLIAM  THOMPSON  v.  JOHN  JACKSON  and  JAMES 

FRANCIS  GARNETT. 

As  assiifniiDent  by  an  insolvent  within  three  months  before  his  imprisonment,  in  tmst 
for  creditors  executing  the  deed,  is,  by  the  1  db  2  Vict.  c.  1 10,  s.  67,  void  as  against  his 
assignees  appointed  under  that  statute,  if  made  without  a  new  consideration  and  with- 
out pressure. 

To  fart  of  the  trespasses  stated  in  a  declaration,  the  defendant  pleads  a  justification. 
He  also  pleads  to  all  the  trespasses  (6)  payment  of  money  into  court,  and  non  damny- 
Jkatua  ultra.  The  plaintiff  replies  damnificatui  uUrd,  The  jury  find  a  verdict  for  the 
defendant  upon  the  justification,  and  for  the  plaintiff*  80<.  damages  ultrd.  Held,  to  be 
BO  objection  to  the  verdict  as  to  the  20*.,  that  it  must  be  taken  to  apply,  in  part,  to  the 
trespaMies  justified. 

Trespass,  for  breaking  and  entering  a  certain  apartment  of  the  plaintiff, 
iised  as,  and  being,  a  shop,  and  parcel  of  a  certain  dwelling-house,  situate, 
&c.,  and  staying  and  continuing  therein  for  a  long  time,  to  wit,  &c.,  and 
seizing  and  taking  divers  goods  and  chattels,  to  wit,  2000  hats,  &c.,  of  the 
plaintiff,  of  a  large  value,  &c.,  and  keeping  and  detaining  part  thereof  until 
the  commencement  of  the  action,  and  converting  the  residue  thereof  to  the 
defendants'  own  use. 

PIffas :  first,  not  guilty ;  secondly,  as  to  the  breaking,  and  entering,  and 
staying  in  the  apartment,  that  the  apartment  was  not,  nor  was  any  part  of  it, 
the  property  of  the  plaintiff;  thirdly,  as  to  the  residue  of  the  trespasses,  that  the 
^£221  S*^^  ^^^  chattels  were  not,  nor  was  *any  part  thereof,  the  goods  and 
^  chattels  or  property  of  the  plaintiff;  fourthly,  as  to  all  the  trespasses, 
leave  and  license ;  fifthly,  also  as  to  all  the  trespasses,  payment  of  40^.  into  court, 
and  non  damn^aius  ultrit^  in  bar  of  ihe  Jitrther  maintenance  of  the  action. 

The  replication  joined  issue  upon  the  first  three  pleas,  and  traversed  the 

(6)  Vide  post,  628. 
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),  is  *also  relied  on,  where,  upon  the  conviction  for  destroy-   fMA 
*j  the  justice  who  committed  the  man  to  prison  when  he   *- 


2  Str.  710 
ing  game 

had  goods  sufficient  to  defray  the  penaky,  was  held  to  be  liable  in  an  9Ctio  i 
for  false  imprisonment ;  but  the  constable  was  held  to  be  justified.  So  also 
in  WM  y.  BatchdouTj  where  the  defendants  justified  under  a  warrant  of  a 
justice,  to  distrain  for  not  performing  statute  duty  on  the  roads,  and  the  ob- 
jection was,  that  he  ought  to  have  been  summoned  before  the  distress  war- 
rant was  granted,  it  is  said  by  the  court,  <'  that  the  officer  that  executes  the 
warrant  (though  unduly  made  for  the  cause  alleged)  is  not  answerable,  for 
-  he  is  not  to  judge  but  to  execute  the  matter,  it  bemg  within  the  jurisdiction 
of  a  justice  of  the  peace."  And  in  the  case  of  Painter  v.  The  Liverpool 
Gas  Light  Company^  3  Ad.  &  E.  433,  6  N.  &  M.  736,  the  same  doctrine 
was  expressly  laid  down  by  the  court. 

But  notwithstanding  the  inference  to  be  derived  from  these  cases,  we 
think  the  sounder  construction  is,  that  in  the  case  of  a  justification  at  com- 
mon law  by  a  constable  under  the  warrant  of  a  justice  of  the  peace,  the 
plea  is  bad  which  does  not  show  the  justice  had  jurisdiction  over  the  sub- 
ject-matter upon  which  the  warrant  is  granted.    If,  at  common  law,  the 
constable  might  have  justified  under  the  warrant  simply,  and  independently 
of  the  consideration,  whether  the  justice  who  issued  it  had  jurisdiction  or 
not,  there  would  surely  have  been  no  necessity  for  the  enactment  contained 
in  the  sixth  section  of  the  24  G.  2,  c.  44,  that  if  after  a  demand  of  the  warrant, 
the  action  is  brought  against  the  constable  without  making  the  justice  of 
peace  defendant,  the  jury  shall  give  their  verdict  for  defendant,  ^'  notwith- 
standing any  defect  of  jurisdiction  in  the  justice  of  the  peace;"  and  if  such 
action  be  brought  jointly  against  them  both,  then,  on  proof  of  such  warrant, 
the  jury  shall  find  for  *such  constable,  ^^notwithstanding  such  defect   r*cQ^ 
of  jurisdiction ;"  a  provision  which  necessarily  implies,  as  it  ap-   ^ 
pears  to  us,  that  at  common  law,  and  before  the  statute,  the  want  of  juris- 
diction in  the  justice  took  away  the  protection  of  the  constable  who  exe- 
cuted the  warrant.    And  we  take  the  law  on  this  subject  to  be  correctly 
laid  down  in  the  second  resolution  in  the  case  of  The  Marshalsea  before 
referred  to,  viz.  ^*  And  a  difierence  was  taken  where  a  court  has  jurisdiction 
of  the  cause,  and  proceeds  inoerso  ordine  or  erroneously ;  there,  as  to  the 
party  who  sues,  or  the  officer  or  the  minister  of  the  court  who  executes  the 
precept  or  process  of  the  court,  no  action  lies  against  them.     But  where  the 
court  has  no  jurisdiction  of  the  cause,  there  the  whole  proceeding  is 
coram  nonjudice;  and  actions  will  lie  against  them,  without  any  regard  of 
the  precept  or  process ;  and  therefore  the  said  rule  cited  by  the  other  side, 
sc.  ^  Qui  jussu  judicis  aliquod  fecerit,  (but  when  he  has  no  jurisdiction,  non 
est  judex,)  non  videtur  dolo  malo  fecisse,  quia  parere  necesse  est,'  was  well 
allowed ;  but  it  is  not  of  necessity  to  obey  him  who  is  not  judge  of  the 
cause  no  more,  than  it  is  a  mere  stranger."     And  the  application  of  this  dis^ 
tinction  may  explain  the  ground  of  the  decisions  before  referred  to,  and  on 
which  the  defendant  has  relied ;  for  in  those  cases  it  appears  the  justice  had 
a  general  jurisdiction  over,  the  subject-matter,  but  had  proceeded  wverso 
ordine^  granting  the  warrant  before  the  summons ;  whereas  in  the  present 
case,  so  far  as  appears  by  the  plea,  the  parties  had  no  jurisdiction  whatever. 
And  there  are  cases  which  have  expressly  decided  that  the  officer  is  liable 
for  executing  the  warrant  where  the  magistrate  granting  it  had  no  jurisdic- 
tion.    Such  is  that  of  Skergold  v.  HoUowayy  2  Str.  1002,  where  it 


resolved,  ^*  that  a  justice  had  no  *power  to  grant  a  warrant  to  appre*  r^^og 
bend  the  party  for  refosing  to  pay  wages  due  to  a  servant ;  he  can  ^ 
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only  issue  a  summoos ;  and  that  a  -warrant,  expressly  to  arrest  the  party, 
will  not  justify  the  ofBceVj  there  being  no  pretence  for  such  a  jurisdiction." 
So  also  in  Bookers  case,  5  Co.  Rep.  ^  b,  where  the  defendant  justified  the 
taking  by  authority  of  a  commission  of  sewers  directed  to  B.  S.  and  others, 
because  one  Carter  was  assessed  to  every  acre  for  repairing  of  a  bank,  &c., 
for  the  non-payment  of  which  he  took  the  distress.  On  special  verdict,  the 
distress  was  held  to  be  bad,  because  Carter  alone  was  assessed,  whereas  all 
the  lands  in  the  level  ought  to  have  been  assessed.  So  that,  in  this  case, 
though  the  commissioners  had  jurisdiction  to  make  an  assessment,  yet  the 
warrant  granted  upon  the  particular  assessment  was  held  no  justification  to 
the  party  executing  it.  In  Brawn  v.  ComptoHj  8  T.  R.  424,  which  was  an 
action  against  the  sheriff  for  an  escape,  where  the  justices  had  discharged 
an  insolvent  debtor  under  the  37  G.  3,  c.  112,  at  an  adjourned  session  held 
after  the  passing  of  the  act,  but  being  the  adjournment  of  a  session  origin- 
ally held  before  it  passed ;  it  was  ruled  that  they  had  no  jurisdiction,  and 
that  the  sheriff  ($.  e.  the  officer)  was  liable.  And  the  case  of  The  Queen  v. 
BurjMbyj  2  Ld.  Raym.  900,  is  strong  to  show  that  in  the  opinion  of  the 
judges  who  decided  it,  where  the  justices  of  the  peace  have  no  authority 
to  convict,  but  nevertheless  they  proceed  to  convict,  and  to  grant  then 
warrant,  though  the  warrant  be  good  on  the  face  of  it,  the  officer  who  exe- 
cutes it  is  liable.  And  lasdy,  in  the  case  of  The  Company  of  Margate  Pier 
V.  Hannxm^  3  B.  fc  A.  266,  (5  E.  C.  L.  R.,)  the  observations  of  Lord  Ten- 
TERDEN  are  expressly  to  the  point,  that  where  the  act  of  the  justice  in 
granting  a  warrant  is  invaUdj  all  persons  who  act  in  the  execution  of  the 
»ruy7i  warrant  will  act  without  any  authority,  ^though  it  is  otherwise  where 
^J  the  proceedings  are  tryi^fer  only. 
Upon  these  grounds  it  ap{iears  to  us,  that  when  a  limited  authority  only 
is  given,  as  in  the  present  case,  if  the  party  to  whom  such  authority  is  given 
extends  the  exercise  of  his  jurisdiction  to  objects  not  within  it,  his  warrant 
will  be  no  protection  to  the  officers  who  act  under  it ;  and  that,  by  necessary 
consequence,  where  an  officer  justifies  under  a  warrant  so  granted  by  a 
court  of  limited  jurisdiction,  he  must  show  that  the  warrant  was  granted  in 
a  case  which  fell  within  such  limited  jurisdiction ;  and  that  the  present  plea 
containing  no  sufficient  allegation  to  bring  the  case  within  the  jurisdiction 
of  the  justices,  is  bad,  and  that  there  must  be  judgment,  on  such  plea,  for 
the  plaintiff  Judgment  for  the  plaintiff. 


LANE  and  Othe»  v.  BURGHART. 

lU  the  ezecation  creditor  of  B^  Agreed  to  discharge  B.  out  of  custody,  upon  his  ezecut- 
ini;  a  warrant  of  attorney  to  secure  the  payment  of  the  debt  by  instalments,  and  upon 
C.'s  signing  an  undertakings  whereby,  in  consideration  of  A.'s  discharging  B.  out  of 
custody  in  the  action,  C.  undertook  that  B.  should  pay  the  debt,  together  with  interest, 
by  instalments.  The  warrant  of  attorney  being  executed,  and  the  undertaking  signedt 
B.  was  discharged  from  custody.  A  fiat  was  aAerwards  granted  against  C.,  under 
which  he  was  declared  a  bankrupt,  and  obtained  his  certificate. 

HcM,that  the  certificate  was  no  bar  to  an  action  against C.  for  an  instalment  accruing  after 
the  fiat;  that,  inasmuch  as  B.  continued  liable  as  the  plaintiff's  debtor,  by  virtue  of 
the  warrant  of  attorney  executed  by  him  previously  to  his  discharge,  and  the  defend* 
ant's  undertaking  was  given  with  reference  to  B.'s  liability,  and  as  a  collateral  gua- 
rantee for  the  payment  of  the  instalments  secured  by  the  warrant  of  attorney,  and  as 
no  instalment  bad  become  due  before  the  fiat,  thtre  teat  no  debt  dm  from  tht  bankngifl  at 
the  issuing  of  the  fiat  which  could  have  been  proved  under  it. 

AssoMPSiT.     The  declaration  set  out  a  special  agreement,  hj  which,  in 
consideration  that  the  plaintiffs  would  discharge  from  custody  one  Anthony 
TOL.  zui.  40  2D 
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to  be  considered  as  voluntary  within  the  meaning  of  the  statute,  there  being 
no  sufficient  proof  that  it  was  the  voluntary  act  of  Franks,  and  even  np- 

.  posing  it  were  voluntary  on  his  part,  still  that  he  had  transferred  alepl 
possession  of  the  shop  to  Thompson,  and,  therefore,  that  the  assignees  haJ 
no  right  to  enter  on  the  shop;  and  it  was  contended  further,  that  the  as- 
signees had,  at  any  rate,  made  out  no  answer  to  the  action,  as  far  as  it  i«> 
lated  to  the  seizing  of  the  goods. 

By  the  stat.  1  &  2  Vict.  c.  110,  s.  59,  it  is  enacted,  '^  that  if  any  suck 
prisoner  (that  is,  any  prisoner  who  shall  have  petitioned  for  his  discharge) 
shall,  before  or  after  his  imprisonment,  being  in  insolvent  circumstances, 
voluntarily  convey,  assign,  &c.,  any  estate,  real  or  personal,  &c.,  to  any 
creditor  or  creditors,  or  to  any  person  or  persons  in  trust  for,  or  to  or  for  the 
use,  benefit,  or  advantage  of,  any  creditor  or  creditors,  every  such  conrej- 
ance,  assimment,  &c.,  ^all  be  deemed  fraudulen.t  and  void  as  against  the 

.  provisioned  or  other  asrignee  of  such  prisoner,  appointed  under  the  act" 
This  clause  is  taken,  without  any  substantial  chanjge,  from  the  thirty-second 
section  of  the  7  G.  4,  c.  57 ;  and  the  cases  decided  on  that  section  are 
equally  applicable  to  the  1  &  2  Vict.  c.  110,  s.  59. 

The  case  of  Binns  v.  Tawseyj  7  A.  &  E.  869,  (34  E.  C.  L.  R.,)  3  N.  & 
P.  88,  establishes  that  where  a  person  in  insolvent  circumstances,  after  his 
^imprisonment  or  within  three  months  before  his  imprisonment,  as-  r^^^ 
signs  over  hb  property  in  trust  for  the  creditors  who  shall  execute   ^ 

.  the  deed,  the.  assignment,  if  made  without  new  consideration  or  any  appli- 
cation by  creditors,  is  to  be  deemed  fraudulent  and  void  against  his  as- 
signees. The  case  of  Barnes  v.  ^cocksj  2  C.  M.  &  R.  461,  1  Gale,  Exch. 
Rep.  251,  is,  indeed,  in  some  degree  at  variance  with  Binns  v.  Towsey,  h 
that  case  it  was  intimated,  by  some  of  the  learned  judges,  that  an  assign* 
ment  for  the  benefit  of  all  a  man's  creditors  could  not  be  considered  as 
fraudulent  within  the  thirty-second  section  of  the  7  G.  4,  c.  57.  But  the 
insolvent  in  that  case  had  only  executed  the  assignment  under  severe  pres- 
sure, and  on  that  ground  is  was  clear  that  the  deed  could  not  be  considered 
as  a  voluntary  conve\'ance.  The  decision  in  Davies  v.  Jicocksy  is  therefore 
quite  reconcilable  with  the  other  authorities  on  this  subject,  though  one 
of  the  reasons  assigned  is  to  be  considered  as  overruled  by  the  subsequent 
case  of  Binns  v.  Tbtosey,  which  appears  to  us  to  rest  on  satisfectoiy 
grounds. 

In  the  case  now  before  us,  Franks,'being  in  insolvent  circumstances,  made 
an  assisrnment  for  the  benefit  of  certain  of  his  creditors  ;  and  the  only  ques- 
tion is«  whether  he  made  it  voluntarily,  that  is,  whether  he  made  it  of  bis 
proper  motion,  or  on  the  suggestion  of  a  creditor ;  and  it  appears  to  us,  on 
the  facts  proved  on  the  trial,  that  the  deed  must  be  taken  to  be  a  voluntaiy 
deed  :  for  it  was  by  Franks  that  the  creditors  were  convened,  and  it  was  by 
hifl  airent  that  instructions  were  given  for  drawing  the  deed ;  and,  upon  that 

•  account,  the  deed  appears  to  us  to  be  fraudulent  and  void,  as  against  the 
assignees. 

But  it  is  urged  that,  even  if  the  deed  be  void,  yet  Franks,  being  tenant 
of  the  house  and  shop,  had  power  *to  underlet  the  shop  to  the  plain-  \*r^ 
titf,  and  that  he  must  be  taken  to  have  done  so ;  and  that  such  un-  *- 
derlease  will  be  ^ood  against  his  assignees.  But  it  is  to  be  observed,  that 
after  the  execution  of  the  deed  of  assignment,  Franks  and  his  fiiroily  cop* 
tinued  to  occupy  the  house  as  before,  the  business  of  the  shop  being  still 
carried  on  by  Thompson ;  and  it  appears  to  us  that  Thompson  is  to  be  looked 
upon,  not  as  having  an  interest  as  underlessee  of  the  shop, — no  agreement 
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to  that  eflect  havitag  be^n  made, — ^biit  as  a  person  uanc  the  shop  for  the 
purpose  of  carryiDg  on  the  trade  by  the  leave  and  license  of  Franks,  m  whom 
the  interest,  as  tenant,. remained  until  it  passed  to  the  defendants,  his  as- 
signees, who  would  consequently  be  well,  entitled  to  enter  into  the  shop,  and 
that,  to  that  extent,  the  justification  of  the  defendants  is  sufficient  But  we 
are  unable  to  see  any  ground  on  which  the  sale  by  the  defendants  of  that 
portion  of  the  goods  m  the  shop  which  had  been  sent  in  by  the  plaintiff,  and 
were  his  undisputed  property,  can.be  justified.  No  answer  has  been  given 
to  this  part  of  the  case.  On  the  whole,  therefore,  we  are  of  opinion  that 
there  is  no  ground  for  entering  a  nonsuit,  but  that  a  verdict  should  be  entered 
for  the  defendants  on  the  second  issue,  and  that  the  verdict  for  the  plaintiff 
on  the  other  issues  should  stand. 

It  was  objected,  that  if  the  shop  were  not  the  shop  of  the  plaintiff,  the 
20s.  damages  must  be  considered  as  given,  in  part,  for  a  trespass  which  is 
justified ;  but  the  jury  having  found  their  damages  on  the  fifth  issue,  in 
which  the  defendants  had  paid  money  into  court  generally  on  all  the  trepasses 
*6291  ^  ^  declaraUon,(a)  and  ^offered  the  issue  whether  more  was  due, 
^  we  think  the  defendants  are  not  at  liberty  to  object  to  the  finding  of 
the  jurv  as  to  the  20s.,  because  such  finding  is  equally  general  with  the 
issue  which  the  defendants  themselves  have  offered.        Kule  discharged. 

(a)  Id  Easter  term,  1840,  this  case  came  before  the  court,  upon  a  motion  to  discharge 
the  rale  to  plead  several  maners,— on  the  ground  that  the  fifth  plea,  which  admitted  that 
the  action  had  been  properly  brought  as  to  all  the  matters  declared  on,  and  that,  up  to 
the  time  of  the  delirery  of  the  plea,  it  had  been  properly  continued,  and  merely  prayed 
that  it  might  be  no  longer  prosecuted,  was  inconsistent  with  the  first  and  fourth  pleas, 
which  denied  that  the  plaintiff  ever  had  any  right  of  action ;  and  with  the  second  plea, 
which  denied  a  right  of  action  in  respect  of  the  dwelling-house;  and  with  the  third  plea, 
which  denied  a  right  of  action  in  respect  of  the  goods.  Cause  being  shown,  the  court 
directed  that  the  defendant  should  either  confine  his  plea  of  payment  to  part  of  the  action, 
or  withdraw  it  altogether.  Vide  antd,  vol.  i.  242.  Notwithstanding  this  decision,  the 
cause,  which  had  been  in  the  Middlesex  cause-paper  for  the  sittings  after  Hilary  term, 
was  tried  in  Easter  vacation  upon  the  record  in  an  unaltered  state ;  the  consequence  of 
which  was,  the  somewhat  ineongraons  finding  adverted  to  in  the  conclusion  of  the 
judgment. 

And  see  further,  as  to  pleading  payment  in  harram  uUerwr,  mamtient,  acHonit,  Rainbow  y. 
Worrall^  3  Lutw.  1174,  1177 ;  Thomtirutm  v.  Arriikm,  1  Com.  Rep.  326;  Ia  Bret  v.  PapUlom^ 
4  East,  508 ;  Harru  v.  /omet,  9  East,  82;  Kinntar  v.  TarrafU,  lA  East,  622 ;  Lee  v.  Xcvy, 
4  B.  dt  C.  390,  (10  E.  C.  L.  R.,)  6  Dowl.  d&  R.  475, 1  Carr.  d&  P.  653,  675;  Wonwiek  T. 
Bcfwidb,  10  B.  dt  C.  676,  (21  £.  C.  L.  R.,}  5  Mann.  d&  R.  586. 


•630]  •NASH  V.  SWINBURNE. 

A  notice  of  trial  given  for  the  sittings  in  term  is,  by  a  mere  oversight  on  the  part  of  tne 
defendant's  attorney,  supposed  by  him  to  be  a  notice  for  the  sittings  aAer  term.  Notice 
to  produce  is  regularly  served  on  the  defendant's  attorney,  and  the  defendant  is  per- 
sonally informed  of  the  approaching  trial.  No  person  appearing  on  the  part  of  the 
defendant,  the  case  is  taken  as  an  undefended  case,  and  a  verdict  found  for  the  plain- 
tiff. The  court  refused  an  application  for  a  new  trial,  though  moved  for  upon  payment 
of  costs. 

An  affidavit,  made  by  the  defendant's  attorney's  clerk,  who  swears  that  the  defendant  has 
been  advised  by  counsel  that  he  has  a  good  defence  to  the  action  on  the  merits,  which 
the  deponent  believes  to  be  true,  is  not  a  sufllcient  afiidavit  of  merits. 

Trover,  for  100  lbs.  of  sole-skins.  Pleas :  first,  not  guilty ;  secondly, 
plaintiflT  not  possessed  ;  thirdly,  leave  and  license.  Replication,  similiter  to 
the  first  two  pleas,  and  traverse  of  the  leave  and  license ;  on  which  issue 
'was  joined.    On  the  2d  of  November,  the  issue,  with  notice  of  trial  for  the 
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first  BittineB  in  term,  was  delivered  at  the  office  of  the  defendant's  Mornej 
to  his  clenc.  When  the  cause  was  called  on  upon  the  12th  of  November, 
no  one  appeared  for  the  defendant,  and  the  plaintiff  obtained  a  verdict  for 
23/.,  aAer  giving  credit  for  21.  lOs,  for  warehouse  room,  by  way  oT 
Fecouper.(a) 

Ihlfourdj  Serjt,  moved  for  a  new  trial  on  payment  of  costs,  upon  an  aflt 
davit  of  the  defendant's  clerk,  who  stated  that  upon  being  served  with  the 
notice  of  trial,  he  had  mistaken  it  for  a  notice  for  the  sittings  qfler  tenn ; 
that  under  that  impression  he  had  on  the  6th  ^informed  the  defendant  r«gQ. 
that  it  was  unnecessary  to  prepare  for  trial  at  present,  and  that  he  ^ 
did  not  discover  his  mistake  until  he  was  informed,  on  the  12th,  that  the 
cause  had  been  tried.     A  rule  nisi  being  granted. 

Sir  T.  WUdej  Serjt.,  now  showed  cause  upon  affidavits  stating,  that  oa 
the  6th  of  November,  the  defendant  was  personally  informed  that  the  trial 
would  take  place  in  the  ensuing  week,  and  that  on  the  10th  notice  had  been 
served  on  the  defendant  and  his  attorney  to  produce  certain  documents  at 
the  trial,  at  the  first  sittings  in  term.    He  submitted  that  this  was  a  case  ot 

Soss  negligence  on  the  part  of  the  defendant's  attorney's  clerk,  from  which 
e  plaintiff  ought  not  to  suffer.  (The  original  notice  of  trial  which  the 
defendant  now  produced,  in  consequence  of  being  served  with  notice  so  to 
do,  was  handed  up  to  the  court.)  The  notice  is  perfectly  distinct  and  plain, 
and  if  the  clerk  omitted  to  read  or  forgot  the  contents,  and  the  defendant 
has  suffered  any  bjury,  his  remedy  is  against  his  attorney  ;  Moody  v.  Dkky 
4  N.  &  M.  348.  Here,  however,  it  does  not  appear  that  the  defendant  has 
sustained  any  injury.  The  affidavit  upon  which  the  rule  was  obtabed, 
states  that  the  defendant  had  informed  him,  that  he  had  been  advised  by 
counsel,  that  he  has  a  good  defence  on  the  merits, — which  this  deponent 
verily  believes  to  be  true.  If  the  deponent  were  charged  with  having 
sworn  falsely  that  there  was  a  good  defence  to  the  action,  when  in  bci 
there  was  none,  it  might  be  said,  that  he  had  only  sworn  that  his  client  had 
80  informed  him ;  Breach  v.  Castertany  7  Bingh.  224,  (20  £.  C.  L.  R.,) 
4  M.  &  P.  867 ;  GunU  v.  CrawUn/,  8  Bingh.  144,  1  M.  &  Scott,  229.  No 
ground  has  been  shown  which  fairly  accounts  for  the  mistake.  The  de- 
fivery  of  the  notice  of  trial  so  early  as  the  2d  of  ^November,  the  r^goo 
communication  with  the  defendant  on  the  6th,  and  the  service  of  ^ 
notice  to  produce  on  the  10th,  ought  to  have  drawn  the  attention  of  the 
defendant's  attorney  to  the  real  state  of  the  cause. 

Talfourdy  Serjt.,  in  support  of  the  rule.  This  is  an  application  to  the 
discretion  of  the  court ;  and  the  defendant  merely  asks  for  a  new  trial  upon 
payment  of  costs.(i)  Unless  the  defendant  and  his  attorney's  clerk  hare 
conspired  together  to  present  a  false  affidavit  to  the  court,  it  is  certain  that 
the  non-appearance  of  the  defendant  at  the  trial  was  the  result  of  mistake 
and  inattention  on  the  part  of  the  latter.  The  mistake  may  have  arisen 
from  the  circumstance  that  causes  set  down  for  the  sittings  in  term  are 
usually  actions  to  recover  debts,  whereas  this  is  an  action  of  trover. 

(a)  In  Kitt  y.jttkmmm,  %  CampK  63,  a  merehanC  havinft  recovered  damages  afrtinst 
his  ikctor  for  sendiof^  an  article  of  a  quality  inferior  to  order,  Lord  Ellenboroaith  bfli 
that  the  latter  could  not  maintain  a  crone  action  for  his  com  mission,  as  his  clsim  miglit 
have  been  urged  in  reduction  of  damages  in  the  former  action.  And  see  further  as  to 
recouper,  8  Ass.  fo.  20,  pi.  87;  Bro.  Abr.  tit.  Jbrklgment,  pi.  80:  Ibid.  tit.  Jmte.  pi.  140; 
Ibid,  tit  Damagei,  pi.  7,  94,  06,  00,  13S;  Ibid.  tit.  EmtbUmtntB,  pi.  11 ;  P.  N.  B.  M  E; 
IS  Yin.  Abr.  tit.  Rent,  (H.  c.,)  pi.  S ;  Dyer,  t  b ;  NichoU  v.  PhiHjtB^  S  Anst.  686;  Sktrkm 
^.Siffkifi,  3  Taunt.  6S6. 

(i)  Tha  verdict  was  for  10s.  only  beyond  the  prescribed  limit. 
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TamALy  C.  J.  This  case  appears  to  me  not  to  be  distinguishable  fitnn 
that  of  Briant  v.  Casiertan.  It  was  a  reiy  gross  case  of  negligence  on  the 
{jart  of  the  clerk  of  the  defendant's  attorney  to  misunderstand  the  terms  of 
the  notice  of  trial.  After  this,  the  defendant  on  the  6th  receives  an  intima- 
tion that  the  cause  would  be  heard  in  the  following  week,  and  two  days 
before  the  first  sitting  the  defendant  and  his  attorney  are  both  served  with 
notice  to  produce  certain  documents.  After  so  much  negligence,  there  ought 
to  be  a  very  clear  case  of  merits  to  induce  the  court  to  interfere.  But  the 
aflMavit  is  merely  that  the  deponent  has  been  informed  by  the  defendant, 
that  htf  has  been  advised  by  counsel — upon  some  statement  which  is  not 
produced — that  there  was  a  good  defence  on  the  merits,  lohich  this  deponent 
believe:!  to  be  true.  This  may  mean,  not  that  the  clerk  believes  that  there 
*6331  '^  ^  S*^^  defence  upon  the  *merits,  but  that  he  believes  the  defend- 
-'  ant  was  so  advised.  It  does  not  even  appear  that  the  clerk  had  the 
means  of  knowing  whether  there  was  a  defence  on  the  merits.  It  b  not 
said  that  he  had  the  sole  management  of  the  cause. 

The  other  judges  concurred.  Rule  discharged. 


WARBURTON  and  Others  to  WARBURTON  and  Another. 

An  aflldavit,  which  alleged  that  the  magistrate,  before  whom  a  prior  affidavit  annexed 
thereto,  verifying  the  certificate  of  the  acknowledgment  of  a  deed  by  a  married  wo- 
man under  the  3  4&4  W.  4,  c.  74,  had  been  sworn,  and  which  sufficiently  showed  the 
aathority  of  the  magistrate  before  whom  the  first  affidavit  was  sworn,  and  accounted 
for  the  absence  of  a  notarial  certificate,  was  held  not  to  be  vitiated  by  its  stating  that 
the  former  affidavit  was  sworn  by  another  commissioner,  it  having  been  in  fact  sworn 
by  the  deponent  himself. 

Tatfourdj  Serjt.,  moved  that  the  certificate  of  the  acknowledgment  of  a 
deed  of  conveyance  by  Maiy  Ann  Taylor,  wife  of  Captain  Taylor,  of  the 
East  India  Company's  48th  regiment  of  infantry,  taken  at  Cuddapah,  in  the 
presidency  of  Madras,  might  be  filed  of  record^  pursuant  to  the  3  &  4  W. 
4,  c.  74. 

The  commission  to  take  the  acknowledgment,  was  directed  to,  aUiOngst 
others,  Lieutenant-Colonel  Leggett  and  Captain  Gordon,  and  the  acknow- 
ledgment was  taken  and  certified  by  them.  The  affidavit  verifying  the  cer- 
tificate was  made  in  the  ordinary  fonn  by  Captain  Gordon,  and  sworn 
before  a  magistrate  of  the  name  of  C.  H.  Hallett.  The  only  difficulty  in 
the  case  arose  upon  a  second  affidavit  made  by  Captain  Gordon,  for  the 
purpose  of  showing  the  authority  of  the  magistrate  before  whom  the  first 
affidavit  was  sworn,  and  of  accounting  for  the  absence  of  a  notarial  certifi- 
*fi'U.1  ^^^^'  '^^  second  affidavit  vras  as  follows : — William  Grordon,  *Cap- 
^  tain,  &c.,  maketh  oath  and  saith,  that  Joseph  Leggett,  Lieutenant- 
Colonel  of,  &c.,  on  the  28th  of  Febfuaiy,  1841,  was  sworn  in  the  pre* 
sence  of  this  deponent  to  the  truth  of  the  affidavit  hereunto  annexed,  by 
and  before  C.  H.  Hallett,  Esq.,  and  that  the  said  C.  H.  Hallett  is  a  justice 
of  the  peace,  and  as  such  justice  is  qualified  to  adminster  oaths,  and  that 
the  name  Joseph  Leggett  subscribed  to  the  affidavit,  and  the  name  C.  H. 
Hallett  subscribed  to  the  jurat  thereof,  are  of  the  respective  proper  hand- 
writing^  of  the  said  Joseph  Lege^tt  and  C.  H.  Hallett,  and  were  respectively 
signed  by  them  in  the  presence  of  this  deponent.  And  this  deponent  further 
saith,  that  there  is  no  notary  public  residing  nearer  to  Cuddapah  aforesaid 
than  Madras,  and  that  from  inquiry  made  by  this  deponent,  he  does  not 
believe  that  there  is  a  notary  public  resident  within  fifty  miles  of  Cuddapah 
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aforesaid.  The  affidavit  made  in  support  of  the  application  stated  ciicum- 
stances  from  which  the  deponent  inferred  that  it  was  almost  impossible  to 
get  again  together  the  parties  who  were  present  at  the  taking  of  the  ac- 
knowledgment. 

It  is  submitted  that  the  only  material  parts  of  the  second  affidavit  are 
those  which  show  that  Hallet,  before  whom  the  first  affidavit  was  made, 
was  duly  qualified  to  administer  an  oath,  and  which  state  circumstances 
that  will  induce  the  court  to  dispense  with  the  certificate  of  a  notary.  The 
erroneous  statement,  that  the  first  affidavit  had  been  sworn  by  Lieutenant- 
Colonel  Le^ett,  was  a  mistake  in  that  which  was  immaterial. 

TiNDAL,  C.  J.  This  was  evidently  a  sheer  mistake.  The  second  affi- 
davit was  no  doubt  prepared  in  the  expectation  that  the  affidavit  verifying 
the  certificate  would  be  sworn  by  Lieutenant-Colonel  Leggett,  and,  throu^ 
some  inadvertence,  the  language  of  the  second  affidavit  was  not  altered  to 
meet  the  altered  state  of  *facts.  The  second  affidavit,  however,  as  r«gQg 
it  stands,  contains  an  allegation  that  Hallett,  before  whom  the  former  ^ 
affidavit  was  sworn,  was  duly  qualified  to  administer  an  oath,  and  it  suffi- 
ciently excuses  the  absence  of  a  notarial  certificate.  I  think,  therefore,  we 
can  see  our  way. 

CoLTMAN  and  Erskine,  Js.,  concurred. 

Maule,  J.  An  allegation  that  Leggett  had  sworn,  does  not  negative  a 
swearing  by  the  deponent  himself.  RuV^^  gmnted. . 


CHASE  and  Another  t;.  GOBLE. 

A  rule  absolute  for  a  new  trial,  obtained  in  Easter  term  by  the  defendant,  upon  payment 
of  costs,  not  having  been  served  upon  the  plaintifi*,  the  court,  upon  the  application  of 
the  plaintiff  in  Michaelmas  term,  discharged  the  rule  for  a  new  trial. 

This  was  a  feigned  issue  upon  an  interpleader  rule  in  which  the  now 
plaintiffs  claimed,  under  three  bills  of  sale  from  one  Wheeler,  certain  goods 
seized  by  the  sheriff  of  Hants,  under  a  fi.  fa,  issued  against  Wheeler 
by  Goble,  the  now  defendant.  A  verdict  havmg  been  found  for  the  plain- 
tiffs, the  court,  in  Easter  term  last,  made  a  rule  ahsolute  for  a  new  trial, 
upon  payment  of  costs.(a) 

Sir  T.  Wilde^  Serjt.,  in  this  term,  obtained  a  rule  calling  upon  the  de- 
fendant to  show  cause,  why  the  rule  for  a  new  trial  should  not  be  discharged, 
the  defendant,  though  repeatedly  urged  to  do  so,  not  having  served  the  rule 
absolute  upon  the  plaintifTs. 

Channeily  Serjt,  now  showed  cause,  upon  an  affidavit  made  by  the  de- 
fendant's attorney  which  stated  that  *the  property  included  in  the  r^g^ 
bills  of  sale  made  by  Wheeler,  the  judgment  debtor,  to  the  plaintiffs  ^ 
in  this  cause,  had  produced  a  sum  sufficient  to  satisfy  the  plaintiff's  claim, 
independently  of  the  household  furniture,  which  formed  the  subject  matter 
of  litigation  upon  the  interpleader  rule,  and  that  these  facts  had  only  come 
to  the  knowledge  of  the  deponent  during  the  present  term.  The  deia)'  has 
been  sufficiently  accounted  for.  It  would  be  useless  to  prQceed  to  a  new 
trial,  with  every  prospect  of  the  object  of  the  interpleader  rule  being  attained 
without  it. 

Sir  T,  WUdey  Serjt.,  contra.  The  excuse  is  wholly  insufficient.  No 
reason  has  been  shown  why  the  nile  was  not  served  during  the  six  roontltf 

V 
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which  mtervened  between  the  granting  of  the  rale  absolute  and  the  prosent 
tenn. 

TiNDAL,  C.  J.     The  defendant  had  shown  no  sufficient  excuse  for  not 
serving  the  rale.  Rule  absolute. 


•637]  •BRIDPORT  v.  JONES. 

In  diis  court  no  affidaWt  is  required  in  support  of  a  motion  for  a  role  nisi  to  compute 

principal  and  interest  after  interlocutory  judgment. 

Manning  J  Seijt.,  moved  for  a  rale  nisi^  to  compute  principal  and  interest 
on  a  bill  of  exchange.  He  submitted,  that  the  affidavit  upon  which  the 
application  was  made,  was  sufficient,  though  it  omitted  to  state  the  amount 
of  the  bill,  inasmuch  as  the  particulars  of  the  bill  would  appear  by  the 
pleadings  in  the  action,  on  which  judgment  had  been  signed. 

TiNDAJL,  C.  J.  The  officer  says  that,  in  this  court,  no  affidavit  is  neces- 
sary in  order  to  obtain  a  rule  nisi  to  compute. 

Rule  granted.(a) 

(a)  Vide  Longman  ▼.  Fmn,  1  H.  Bla.  641.  In  some  of  the  cases  there  referred  to,  the 
authority  of  the  court  was  very  strongly  asserted.  Thus,  in  Mayn  v,  Crtn,  M.  H  H.  4, 
&•  S,  pi.  6,  after  judgment  for  the  plaintiff  in  replevin  on  demurrer,  the  damages  found 
on  a  writ  of  inquiry  were  30<.;  hut  it  was  awarded  hy  all  the  justices  that  the  plaintiff 
should  recover  six  marks,  (80s.)  and  it  hetng  objected  that  the  damages  found  could  not 
be  enlarged,  the  court  said  that  they  could  awaitl  damages  without  any  inquiry,  the  in« 
quiry  being  merely  to  inform  the  court  of  the  damages.  In  H.  3  H.  6,  fo.  29,  pi.  13, 
Martin,  J.,  says,  **  When  (in  trespass)  we  say,  'judgment  for  the  plaintiff,'  we  can  elect 
whether  we  will  tax  the  damages  by  our  discretion,  and  thereupon  give  judgment,  or 
&end  a  writ  to  the  sheriff  to  inquire  of  the  damages,  dtc.;  and  although  the  sheriff  return 
the  damages  at  a  certain  day,  we  can  elect  whether  we  will  give  judgment  upon  it  or  en- 
large or  abhcte  the  damages,  and  so  vary  from  the  inquisition,  as  in  such  a  case  the 
inquisition  is  /nerely  of  office  for  non  ligat  nequt  tolvitJ*  And  see  Rjo  v.  jfytUy,  3  Siderf. 
342 ;  HM^  T.  Otway,  2  Saund.  107. 


•638]  •BAWDEN  i^.  HOWELL. 

Where  a  promissory  note  is  given  to  two  members  of  a  loan  society,  by  name,  to  secure 
an  advance  made  by  the  society,  it  is  not  necessary,  in  suing  upon  the  note,  to  join 
the  whole  of  the  members  of  the  society. 

Debt.  The  declaration  was  upon  a  promissory  note  for  20/.  made  by 
the  defendant,  dated  the  24th  of  October,  1839,  and  payable  at  two  months 
after  date,  to  die  plaintiflfand  one  Charles  Frewin,  since  deceased,  or  to  their 
Older. 

Pleas :  first,  that  the  defendant  did  not  make  the  said  promissory  note  in 
the  declaration  mentioned :  and  secondly,  that  before  and  at  the  time  of  the 
making  of  the  note,  the  plaintifls  were  the  trustees  and  members  of  a  certain 
friendly  benefit  or  loan  society  called,  to  wit,  The  St.  James's  Joint  Stock 
Loan  Company,  constituted  and  existing  under  and  by  virtue  and  in  pur- 
suance of  (amongst  other  statutes  in  force  concerning  friendly  societies  in 
England  and  Wales)  a  certain  act  of  parliament,  made  and  passed  in  a  ses* 
sion  of  parliament,  holden  in  the  fifth  and  sixth  years  of  die  reign  of  his 
late  majesty  King  William  IV.,  intituled  '^  An  act  for  the  establishment  of 
loan  societies  in  England  and  Wales,  and  to  extend  the  provisions  of  the 
^nendly  societi^'  act  to  the  Islands  of. Guernsey,  Jersey^and  Man,"  and 
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that  the  nid  society,  thereof  the  plaintifls  were  such  trustees  as  aforesaid| 
just  before  the  making  of  the  said  note  in  the  declaration  mentioned,  to  wit, 
on  the  24th  of  October,  1839|  lent  and  advanced  to  one  William  Hilton  at 
that  one  time,  a  certain  large  sum  of  money,  exceeding  in  amount  the  sum 
of  15/.,  that  is  to  say  20/.,  contrary  to  the  form  of  the  said  last-mentioned 
statute ;  that  the  defendant  made  the  said  note,  and  delivered  the  same  to 
the  plaintiff  and  Frewin  for  and  on  account  of«  and  as  a  security  to,  the 
plaintifT  and  Frewin,  as  the  trustees  of  and  for  and  on  behalf  of  the 
^said  society  for  the  said  sum  of  20/.  so  lent  and  advanced  by  the  rtg^g 
said  society  to  the  said  William  Hilton  as  aforesaid,  and  that  there  *- 
never  was  any  other  consideration  or  value  for  his,  the  defendant's, 
making  the  said  note  or  paying  any  part  of  the  amount  thereof.  Verifi- 
cation. 

Replication  to  the  second  plea :  that  the  said  note  in  the  declaration  men- 
tioned was  not  made,  or  delivered  by  the  defendant  to  the  plaintifls,  for  or 
on  account  of,  or  as  a  security  for,  any  amount  lent  or  advanced  by  any 
society  constituted  or  existing  under,  or  by  virtue  or  in  pursuance  of,  the 
said  act  of  parliament  in  the  said  second  plea  in  that  behalf  particularly  men- 
tioned, in  manner  and  form  as  the  defendant  had  above,  in  his  said  second 
plea  in  that  behalf  alleged  :  concluding  to  the  country. 

At  the  trial  before  the  under-sheriH' of  Middlesex,  m  Trinity  vacation  last, 
it  appeared  that  the  promissory  note  declared  upon  had  been  given  to  the 
payees,  as  the  trustees  of  a  loan  society  called  The  St.  James's  Joint  Stock 
Loan  Company,  in  order  to  secure  the  repayment  of  a  sum  of  20/.  lent  by 
the  society  to  one  William  Hilton.  The  society  had  not  been  enrolled  under 
the  provisions  of  the  5  &.  6  W.  4,  c.  23. 

It  was  contended  on  the  part  of  the  defendant,  that  the  whole  of  the 
members  of  the  society,  amounting  to  thirty-four,  sliould  have  been  joined 
as  plaintiffs  in  the  action.  The  under-sherifl*  having  nonsuited  the  nlaintiffir 
upon  tliis  objection. 

Sir  T.  Wildey  Serjt.,  on  a  fonner  day  in  this  term,  obtained  a  rule  nisi  for 
a  new  trial ;  against  which 

BompaSf  Serjt.,  now  showed  cause.  It  is  submitted,  that  where,  as  here, 
a  business  is  carried  on  by  two  partners  on  account  of  the  whole  body, 
although  a  note  be  given  *to  the  two  individually,  all  the  members  r*g4Q 
of  the  partnership  ^ould  join  in  the  action.  J^Tindal,  C.  J.  Have  ^ 
you  any  authority  for  that  position  ?  There  is  a  case  of  EnUy  v.  Zye,  15 
East,  7,  which  is  the  converse.]     Where  one  partner,  actmg  individually, 

S'ves  a  note,  the  firm  cannot  be  sued  upon  it,  although  he  chooses  to  apply 
e  proceeds  of  the  note  to  the  purposes  of  the  partnership ;  but  where  a 
partnership  is  carried  on  in  the  names  of  two  members,  all  the  partners 
must  join  in  suing  upon  a  note  given  to  the  two.  [Tindal,  C.  J.  The 
object  in  naming  these  trustees,  was  to  enable  them  to  sue  without  joining 
the  other  members  of  the  society.]  In  Denton  v.  Rodie^  3  Campb.  493, 
post,  642,  n.,  it  was  held,  that  where  one  of  several  partners,  with  the 
privity  of  the  others,  draws  bills  of  f  xchange  in  his  own  name  upon  the 

EaKnership  firm,  in  fiivour  of  persons  who  aovance  him  the  amount,  -which 
e  applies  to  the  uses  of  the  partnership,  the  partners  may  be  jointly  soed. 
by  the  payees,  for  money  lent.  [Maule,  J.  So  far  as  that  case  is  appli* 
cable,  it  is  an  authoritj^  against  you  ;  for  Lord  Ellenborough,  in  his  yidf 
ment  negatives  the  liability  of  all  the  partners  as  drawers  ot  the  bills.]  Then 
IB  no  diSeceiice  between  a  contract  arising  upon  a  note  and  any  o&er  ooi^ 
tort.    It  was  held  in  Scinner  y.  Socks,  4  B.  fc  Aid.  437,  (6  K  C.  L.  IL) 
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that  the  joint  owners  of  a  vessel  engaged  in  the  whale  fishery,  might  sue  a 
purchaser  for  the  price  of  whale  oil,  although  the  contract  of  sale  was  made 
by  one  of  the  part-owners,  and  the  purchaser  did  not  know  that  other  per- 
sons had  any  interest  in  the  transaction.  Coihay  v.  Fennellj  10  B.  &  C. 
671,  (21  £.  C.  L.  R.,)  is  to  the  same  eflect.  Swan  v.  Sleeky  7  £ast,  210, 
3  J.  P.  Smith,  199,  shows  that  a  dormant  partner  may  be  liable  on  a  bill  of 
exchange.  [Tindal,  C.  J.  There,  the  partners  traded  under  the  name  in 
*641 1  ^^^^^  ^^^  endonsement  was  made.  Can  you  ^contend  that  a  dor- 
'  mant  partner  must  join,  although  you  cannot  show  that  his  joining 
would  in  any  degree  affect  your  defence  to  the  action  ?]  It  is  clear,  that  on 
onlinary  contracts,  a  dormant  partner  may  be  sued  with  the  ostensible  part- 
ner at  election ;  and  according  to  Swan  v.  Sleekj  the  same  rule  extends  to 
bills  and  notes.  [Tindal,  C.  J.  It  may  be  perfectly  right,  that  a  plaintiff 
should  have  power  to  make  a  party  a  defendant  who  has  profited  by  the 
traasactioD.  But  it  is  a  different  proposition  where  a  party  is  sought  to  be 
made  out  a  partner,  in  order  to  turn  the  plaintiffs  round.]  A  defendant 
may  cleariy,  by  the  rules  of  pleading,  take  advantage  of  the  non-joinder  as 
plaintiff  of  a  partner.  The  case  of  Siff'tdn  v.  Walker ^  where  it  was  held, 
that  if  a  promissory  note  appear  on  the  face  of  it,  to  be  the  separate  note  of 
A.  only,  it  cannot  be  declared  on  as  the  joint  note  of  A.  and  B.,  though 
given  to  secure  a  debt  for  which  A.  and  B.  were  jointly  liable,  cannot  be 
supported  to  the  extent  laid  down. 

Sir  T,  WUdej  contri^j  was  stopped  by  the  court. 

TuTDAL,  C.  J.  It  seems  to  me  that  the  evidence  given  in  this  case  does 
not  raise  the  objection  that  has  been  urged ;  for  it  was  not  shown  that  the 
members  of  this  loan  society  were  trading  as  partners  with  the  trustees,  and 
under  their  names.  If  the  note  had  been  given  to  the  society,  the  objection 
would  have  arisen ;  but  it  is  made  to  two  individuals ;  and  I  cannot  see 
upon  what  principle  we  are  to  be  called  upon  to  hold,  that  the  whole  of 
the  members  of  the  society  should  have  been  joined  as  plaintiffs. 

CoLTMAN,  J.  I  am  far  from  saying  that  the  objection  ought  to  have  pre^ 
vailed,  even  if  it  had  been  raised  by  the  evidence. 

*6421  ^Maule,  J.  The  case  is  perfectly  free  from  doubt.  It  is  a  matter 
-*  of  every-day  occurrence  for  the  business  of  unincorporated  companies 
to  be  transacted  in  the  manner  in  which  the  affairs  of  this  society  are  con* 
ducted.  Policies  of  assurance  are  generally  signed  by  three  directors ;  and  it 
has  never  been  suggested  that  the  whole  of  the  company  must  sue  and  be  sued 
upon  such  policies.  The  cases  of  Denton  v.  Rodiej{a)  and  Leoeck  v. 
Shafto€j  1  Esp.  N.  P.  468,  {h)  are  in  point.  Rule  absolute. 

(<i)  Denton  and  Othen  v.  Rodie  and  Anothtr,  3  Campb.  493,  was  a  feigned  issue,  directed 
to  try  whether,  at  the  time  of  the  date  and  suing  forth  of  a  commission  of  bankruptcy 
aziinst  J.  H.  Clongh,  J.  8.  Wilkes,  and  J.  B.  Cloagh,  those  persons  were  indebted  to  the 
plaintifls  in  any,  and  if  any,  in  what  sum  of  money.  It  appeared  that  J.  B.  Cloiigh,  with 
the  privity  of  his  partners  J.  H.  Clough  and  Wilkes,  drew  bills  in  his  own  name  on  the 
partnership  firm  in  favour  of  parties  who  advanced  him  the  amount,  which  amcunt  wafr 
applied  by  him  to  the  use  of  the  partnership. 

{hi)  And  see  Voyd  v.  jSrekbowh,  2  Taunt.  324 ;  Mawman  v.  GUlett,  ibid,  325,  n. ;  Lueoi  v 
De  La  Cour,  1  Maule  Sc  Setw.  249 ;  Mntthnn^  ex  parte,  3  Ves.  &  B.  126;  Stmth  Carolina 
Bank  V.  Cajc,  8  B.  &  C.  427,  2  Mann.  &  Ryl.  459 ;  Bolitho,  ex  parte.  Buck,  100;  Bevam  v. 
Infii,  I  Simons,  376;  Liddiard,  exparU^  2  Monu  6l  Ayrt.  87. 
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MEMORANDA. 


In  June,  1841,  Sir  John  CktmpbeU^  Knight,  her  majesty's  Attorney-Gene' 
ral,  was  appointed  Lord  Hig^  Chancellor  of  Ireland,  and  created  a  peer  ol 
the  United  Kingdom. 

Whereupon  Sir  ITumuu  WiUty  Knight,  her  majesty's  Solicitor-General, 
was  appointed  Attorney-General. 

In  September,  1841,  Sir  Frederick  Pollock^  Kni^t,  was  re-appointed 
Attorney-General,  and  Sir  William  WM  FoUdi^  Kmght,  was  re-appointed 
Solicitor-Greneral. 
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CASES 


ARGUED  AND  DBTEBMINED 

ZJI  THK 

COURT  OF  EXCHEQUER  CHAMBER 

UrOW  WSITS  OF  EBXOR  FROM 

THE  COURT  OF  COMMON  PLEAS, 

a 


FIFTH  TEAR  OF  THE  BEIGN  OF  TICTORIA. 


The  judges  present  were^ 

Lord  Denscait,  C.  J. 
Pabke,  B.  Williams,  J. 

Ai^DERsoNy  B.  Gdrney,  B. 

PaTTESON,  J.  ROLFE,   B« 


BOURNE  and  Olhers  v.  GATUFFE,  in  Error. 

To  a  cooDt  in  asnampsit — by  A.  against  B.,  upon  a  contract  by  B.,  safely  and  securely 
to  carry  in  a  steam-vessel  certain  goods  of  A.  from  Belfast  to  Dublin,  and  from  Dubiia 
to  London,  and  to  deliver  the  same  at  London  to  A.  or  to  his  assigns,  upon  payment 
of  freight, — ^assigaing  a  breach  in  the  non-delivery  of  the  goods  in  London,  B.  pleaded 
that  the  goods  were  put  on  board  under  a  bill  of  lading,  by  which  they  were  made 
deliverable  to  A.,  or  to  his  assigns,  on  payment  of  the  freight ;  that  aAer  the  arrival  of 
the  vessel  and  goods  at  London,  B.  caused  the  goods  to  be  unshipped  and  safely  and 
securely  landed  and  deposited  upon  a  certain  wharf  at  London,  there  to  remain  until 
they  could  be  delivered  according  to  the  bill  of  lading — the  said  wharf  being  a  place 
at  which  goods  conveyed  in  steam-vessels  from  Dublin  to  London  were  accustomed 
to  be  landed  and  deposited,  for  the  use  of  the  consignees,  and  a  place  fit  for  such  pniv 
pose;  and  that  the  goods,  whilst  they  remained  upon  the  wharf,  and  before  a  reason*- 
ble  time  for  the  delivery  thereof  had  elapsed,  were  accidentally  destroyed  by  fire.  It 
was  farther  pleaded  to  the  same  count,  that  after  the  arrival  of  the  vessel  and  good^ 
at  London,  B.  was  ready  and  willing  to  deliver  the  goods  to  A.  or  his  assigns,  but  that 
neither  A.  nor  his  assigns  was  or  were  there  ready  to  receive  the  same :  whereupon 
B.  caused  the  goods  to  be  landed  on  the  said  wharf,  there  to  remain  until  A.  or  bi^ 
assigns  should  come  and  receive  the  same,  or  until  the  same  could  be  conveyed  and 
delivered  to  A.  or  his  assigns,  with  the  like  averment  as  to  the  said  wharf  being  k 
usual  and  a  fit  place;  and  that  the  goods,  whilst  they  remained  upon  the  s^id  wharf, 
aad  before  A.  or  his  assigns  came  or  sent  for  the  same,  and  before  B.  had  been  requested 
to  deliver  the  same  to  A  or  his  assigns,  or  a  reasonable  time  for  conveying  them  from 
the  said  wharf  to  A.  or  his  assigns  had  elapsed,  and  before  the  same  could  be  removed 
therefrom,  were  accidentally  destroyed  by  fire. 

&Ur-in  affirmance  of  the  judgment  of  the  Court  of  C.  P.,  upon  demurrer  to  these  pleas,-«- 
that  both  pleas  were  bad  in  substance,  inasmuch  as  they  neither  showed  a  delivery  of 
the  goods  10  A.  or  his  assigns,  nor  alleged  that  a  delivery  at  the  wharf  was  a  delivery, 
according  to  the  usage  of  London,  wiih  respect  to  goods  on  such  a  voyage,  or  that  A 
or  bis  assigns  had  notice  of  the  arrival  of  the  g«N>ds,  or  that  a  reaaoaahle  time  for  A 
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or  his  a&signs  to  receive  them  had  elapsr d  when  the  goods  were  landed,  or  when  they 
were  cestroyed,  or  that  A.  or  bis  assigns  had  notice  that  B.  was  ready  and  wiliiagto 
deliver  the  goods;  and  that,  if,  as  the  goods  were  deliverable  to  A.  or  his  assigns^  B. 
was  not  buand  to  deliver  them  until  he  had  notice  that  A.  or  some  assignee  woaU 
receive,  or  until  the  party  entitled  should  come  to  receive  them,  still  B.  was  bound  to 
keep  the  goods  on  board  (or  on  the  wharf  at  B.'s  own  risk)  for  a  reasonable  time,  to 
enable  the  consignee  to  fetch  them,  and  B.  continued  liable  until  such  reasonable  time 
had  elapsed. 

B.  also  pleaded  that  he  did  deliver  the  goods  at  London,  according  to  his  promise.  UpM 
the  trial  of  this  issue,  evidence  was  admitted,  on  the  part  of  A.,  of  former  dealiDf[s 
between  himself  and  B.,  as  to  the  carriage  of  goods  from  B.'$  wharf  to  A.'s  place  of 
business.  Htld, — upon  a  bill  of  exceptions, — that  such  evidence  was  admissible  for 
the  purpose  of  showing  the  course  and  usage  of  delivery  in  the  port  of  London ;  ihoagh, 
,  for  the  purpose  of  adding  to  or  otherwise  varying  the  terms  of  the  written  contract,  it 
would  have  been  inadmissible.  Held,  also, — upon  a  bill  of  exceptions, — that  the  jodge 
was  warranted  in  declining  to  tell  the  ja^  that  a  delivery  at  the  wharf  was,  in  point 
of  law,  a  sufficient  delivery,  that  B.  was  thereby  discharged  from  all  further  respoa- 
sibility,  and  that  no  contract  could  be  inferred  from  the  course  of  dealing,  to  vary,  or 
superadd  to,  the  written  contract  contained  in  the  bill  of  lading;  and  in  stating  that 
it  was  a  question  for  the  consideration  of  the  jury,  whether  there  had  been  a  delivefj 
of  the  goods,  and  that  it  was  for  them  to  say  whether,  upon  the  evidence,  a  delivery 
at  the  wharf  was  a  delivery  according  to  the  usage  and  practice  of  delivering  goods 
observed  in  the  port  of  London. 

In  another  count,— on  a  promise  that  in  consideration  of  the  previous  delivery  of  goods 
to  be  so  carried  to  London  for  freight,  and  of  the  employment  of  B.  by  A.  for  other 
reward,  to  take  care  of  the  goods  at  the  wharf,  where  they  should  be  landed,  and  to 
carry  and  convey  the  same  from  such  wharf  to  A.'s  place  of  business,  and  thereto 
deliver  them  to  A.  in  a  reasonable  time  after  landing, — a  breach  was  assigned  in  the 
non-delivery  of  the  goods  although  a  reasonable  time  for  that  purpose  had  elapsed. 
B.  pleaded  that  after  the  arrival  of  the  steam-vessel  in  London  with  the  goods  on  board, 
and  aAer  the  goods  had  been  safely  landed  on  the  wharf,  B.  caused  the  same  to  be 
safely  deposited  and  stored  upon  the  wharf  until  they  could  be  carried  and  conveyed 
therefrom  and  delivered  to  A.,  the  said  wharf  being  a  usual,  fit,  and  proper  place  for 
that  purpose,  and  that  B.  took  care  of  the  goods  whilst  they  remained  upon  the  wharf, 
until  aAerwards,  and  before  they  could  be  conveyed  from  the  wharf,  and  before  a 
reasonable  time  for  their  being  so  conveyed,  or  for  the  delivery  thereof  to  A.  had 
elapsed,  the  goods  were  destroyed  by  an  accidental  fire;  by  means  whereof,  and  fcom 
no  other  cause,  and  without  any  carelessness,  negligence,  or  improper  conduct,  or 

>    want  of  due  care  in  Bm  B.  was  prevented  from  delivering  the  goods  to  A. 

Held, — in  reversal  of  the  judgment  of  the  Court  of  C.  P.,  upon  a  demurrer  to  this  plea,— 
that  the  plea  was  a  good  answer  to  the  count;  inasmuch  as  the  contract  to  carry 
from  the  wharf  for  other  reward,  was  not  of  the  same  nature  as  the  contract  to  carry 

'  to  it,  and  the  count  contained  no  averment  that  B.  was  a  common  carrier,  and  that  if  not 
subject  to  the  liability  of  a  common  carrier  whilst  the  goods  were  in  the  warehouse, 

'    all  that  B.  was  bound  to  do  by  the  contract  was,  to  take  reasonable  care  of  the  goods 

.    whilst  in  the  warehouse. 

Assumpsit.  First  count,  that  the  plaintifT  below,  (the  defendant  in  error,) 
-on  the  22d  of  August,  1836,  at  the  request  of  the  defendant  below,  (the 
'plaintiffs  in  error,)  caused  to  be  delivered  to  the  defendants  (below)  uc/u 
divers,  to  wit,  eight  boxes  of  linens,  &c.,  of  the  plaintiff,  then  being  ^ 
in  good  order  and  condition,  and  of  great  value,  to  wit  of  the  value  of 
*1800/.,  to  be  taken  care  of,  and  safely  and  securely  carried  by  the  r^^ 
defendants  (b'»'ow)  in  a  certain  steam- vessel  of  (he  defendants  (below)  *• 
called  the  City  of  Londonderry,  frona  Belfast  to  Dublin,  and  there,  to  wit, 
at  Dublin  aforesaid,  to  be  reshipped  into  a  certain  other  steam- vessel  of  the 
defendants  (below)  called  the  Willam  Fawcett,  and  to  be  by  them  carried 
in  the  last-mentioned  steam-vessel  from  Dublin  aforesaid  to  the  port  of 
London,  and  there,  to  wit,  at  the  port  of  London  aforesaid,  to  be  delivered 
•in  the  like  good  order  and  condition  (all  and  every  the  dangers  and  acd* 
dents  of  the  seas,  steam  navigation  of  what  nature  and  kind  *soever,  r«^ 
excepted)  unto  the  plaintiff  (below)  or  assigns,  on  payment,  for  the  ^ 
said  goouSy  of  certain  freight  and  charges,  with  primage  and  average  accot* 
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tomed;  that,  thereupon,  in  consideration  of  the  premises,  and  of  the  said 
jireight  and  reward,  the  defendants  (below^  then  promised  to  take  care  of, 
and  safely  and  securely  carry  and  deUver,  the  said  goods  as  aforesaid  (all 
)nd  every  the  dangers,  &c.,  excepted ;)  and  that  although  the  defendants 
'below)  then  accepted  and  received  the  said  goods,  of  and  from  the  plain- 
tiff, for  the  purposes  aforesaid,  and  although  the  last*mentioned  steam«ves8el, 
aAerwards,  to  wit,  on  the  28th  of  August,  in  the  year  aforesaid,  safely 
arriyed  at  London  aforesaid,  with  the  said  goods  on  board  thereof,  and 
although  none  of  the  dangers  and  accidents  so  excepted  as  aforesaid,  had 
prevented  the  safe  carriage  and  delivery  of  the  said  goods  or  of  any  part 
thereof,  and  although  a  reasonable  time  for  delivering  the  same  had  lorig 
before  the  commencement  of  the  suit,  elapsed,  and  although  the  plaintin 
(below)  was  always  ready  and  willing  to  pay  the  defendants  (below)  the 
said  freight  and  charges,  with  such  primage  and  average  as  aforesaid; 
of  all  which  premises  the  defendants  (below)  on,  &c.,  had  notice  and  was 
then  requested  by  the  plaintiff  (below)  to  deliver  to  him  the  said  goods,  and 
although  the  defendants  (below),  in  part  performance  of  their  promise, 
delivered  to  the  plaintiff  (below)  at  London  aforesaid,  a  part  of  the  said 
goods,  to  wit,  one  of  the  said  boxes  of  linen,  yet  the  defendants  (below)  did 
not  nor  would  at  any  time  deliver  the  residue  or  any  part  thereof  to  the  plain- 
tiff(below) ;  and  the  defendants  (below)  so  carelessly,  negligendy,  and  im- 
properly conducted  themselves  with  respect  to  the  residue  of  the  said  goods, 
whilst  they  were  in  their  custody  for  the  purposes  aforesaid,  that  for  want  of 
due  care  in  the  defendants  (below)  and  their  servants,  in  that  behalf,  the  said 
*6471  '^^^^  afterwards,  to  wit,  on,  &c.,  became  and  was  wholly  lost  *to 
^  the  plaintiff  (below).  And  by  reason  of  the  premises,  the  plaintiff 
(below)  wholly  lost  and  was  deprived  of  divers  great  gains  and  profits  to  a 
large  amount,  to  wit  200/.,  which  would  otherwise  have  accrued  to  him, 
from  the  sale  of  the  said  residue  of  the  said  goods. 

Second  count,  that  the  plaintiff  (below)  on  the  22d  of  August,  1836, 
caused  to  be  delivered  to  the  defendants  (below)  at  their  request,  certain 
other  goods,  to  wit,  &c.,  to  be  carried  by  the  defendants  (below),  in  a  cer- 
tain other  steam-vessel  of  the  defendants,  called,  &c.,  from  Belfast  aforesaid, 
to  Dublin  aforesaid,  and  there  to  wit  at  Dublin  aforesaid,  to  be  reshipped  into 
a  certain  other  steam-vessel  of  the  defendants  (below),  called,  &c.,  and  (6  be 
by  them  carried  and  conveyed  in  the  last-mentioned  steam* vessel,  from 
Dublin  to  London,  and  there,  to  wit,  at  London,  to  be  delivered  in  the  like 
good  order  and  condition  as  last  aforesaid  (all  and  every  the  dangers,  &.C., 
excepted)  unto  the  plaindff  (below)  or  his  assigns,  on  payment  for  the  last- 
mentioned  goods,  of  certain  freight  and  charges,  with  primage  and  average 
accu«4omed  ;  that  thereupon,  in  consideration  of  the  premises  in  that  count 
mentioned,  and  also  in  consideration  that  the  plaintiff  (below),  at  the  request 
of  the  defendants  (below),  on,  &c.,  employed  them  to  take  care  of  the  last* 
mentioned  goods  at  the  wharf  where  they  should  be  landed  from  the  last- 
mentioned  steam-vessel  at  the  port  of  London,  and  to  carry  the  same  from 
such  wharf  to  a  certain  place  of  business  of  the  plaintiff  (below),  situate  in 
Ironmonger  Lane  in  London,  and  to  deliver  the  same  to  him  at  the  said 

Iilace  of  business  in  a  reasonable  time  in  that  behalf,  after  they  should  be 
and  d  at  such  wharf  as  aforesaid,  for  other  reward  to  the  defendants  (below) 
\n  that  behalf,  they  promised  the  plaintiff  (below)  to  take  care,  as  last  afore- 
'6481  ^^^^^  ^^  ^^^  last-mentioned  (yoods  at  the  wharf  where  *thpy  shoidd 
^  be  landed  from  the  last-mentioned  steam-vessel  at  the  port  of  London, 
>nd  to  cany  tliem  from  such  wharf  to  the  said  place  of  business  of  th^ 
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plaintiff  (beldw),  and  there  to  deliver  tfaem  to  him,  in  a  reasonable  time  ia 
that  behalf  after  they  should  have  been  landed  at  such  wharf  as  afornaid; 
and  that  although  the  last-mentioned  goods,  on  the  28th  of  August,  1836, 
arrived  in  safety  in  the  last-mentioned  steam-vessel  at  the  port  of  Londoa 
aforesaid,  and  were  safelv  landed  at  a  certain  wharf  there,  called  Fenniog's 
Wharf;  and  although  the  defendants  (below),  after  such  landing,  to  vit, 
on,  &c.,  took  the  last-mentioned  goods  into  their  custody,  and  had  the  same 
in  their  possession  at  the  said  wharf,  for  the  purpose  of  taking  care  of  then 
at  the  said  wharf,  and  carrying  and  delivering  them  as  last  aforesaid  ;  and 
although  a  reasonable  time  for  such  carrying  and  delivering  as  last  aforesaid, 
elapsed  Ions  before  the  commencement  of  the  suit,  and  although  the  plaintiff 
(below)  had  always  been  ready  and  w*illing  to  pay  to  the  defendants  (below) 
the  last-mentioned  freight,  charges,  primage,  and  average,  and  the  said  other 
reward  in  that  count  mentioned,  according  to  the  terms  of  the  last-mentioned 
employment ;  of  all  which  premises  the  defendants  (below)  afterwards,  to 
wit,  on,  &c.,  had  notice,  and  were  then  requested  by  the  plaintiff  (below) 
to  take  care  of,  and  carry  and  deliver  the  last-mentioned  goods  according  to 
their  last-mentioned  promise ;  yet  the  defendants  (below)  did  not  nor  would 
take  care  of,  or  cany,  convey,  or  deliver  to  the  plaintiff  (below),  at  the  said 
place  of  business  or  anywhere  else,  the  last-mentioned  goods  or  any  pad 
thereof  in  such  reasonable  time  or  at  any  time  whatsoever,  and  wholly  failed 
and  made  default  therein ;  and  the  defendants  behaved  and  conducted 
themselves  so  negligently,  carelessly,  and  impropeHy  in  the  premises  las< 
aforesaid,  that  by  and  through  their  improper  conduct  in  that  behalf,  the 
*last-mentioned  goods  became  and  were  wholly  lost  to  the  plaintiff  r«g^g 
(below) ;  and  by  reason  of  the  premises  in  that  count  mentioned,  be  *• 
lost  and  was  deprived  of  divers  great  gains  and  profits  to  a  large  amount,  to 
wit,  200/.,  which  would  otherwise  have  arisen  and  accrued  to  him  by  the 
sale  of  the  last-mentioned  goods. 

The  defendants  (below)  pleaded  first,  non  assumpsit. 

Secondly,  to  the  first  count,  that  after  the  arrival  of  the  said  steam-vessel 
called  the  William  Fawcett,  at  London  with  the  said  goods  jn  board 
thereof,  and  within  a  reasonable  time  from  such  arrival,  to  wit,  en  the  2dth 
of  August,  1836,  they  did,  at  the  said  port  of  London,  deliver  the  said  goods 
in  the  like  good  order  and  condition  in  which  they  were  shipped  according 
to  their  said  promise  in  that  behalf,  and  that  no  part  thereof  was  lost  to  the 
plaintiff  (below)  for  want  of  due  care  in  them,  or  their  servants  in  that 
behalf,  modo  etformA  ;  concluding  to  the  country. 

Thirdly,  to  the  first  count,  that  the  said  steam-vessel  called  the  William 
Faweett,  was  and  is  a  vessel  used  and  employed  by  the  defendants  (below) 
for  the  carriage  of  goods  for  freight  from  the  port  of  Dublin  to  the  port  of 
London  ;  that  the  goods  in  that  count  mentioned,  were  shipped  and  received 
on  board  the  said  steam- vessel  at  Dublin  aforesaid,  upon  and  under  the  terau 
and  conditions  contained  in  a  certain  bill  of  lading,  wherein  it  was  expressed 
that  the  said  goods  were  to  be  delivered  at  the  said  port  of  London,  in  the 
like  good  order  and  condition  in  which  they  were  so  shipped,  (all  and  ever; 
the  dangers,  &c.,  excepted)  unto  the  plaintiff  (below)  or  assigns,  on  payment 
for  the  said  goods,  of  freight  and  charges  as  mentioned  in  the  margin  thereof) 
with  primage  and  average  accustomecl ;  that  after  the  arrival  of  the  last- 
mentioned  steam-vessel  at  London,  with  the  said  goods  on  board  thereof,  9$ 
in  the  said  first  count  mentioned,  to  wit,  on  the  said  29th  of  August,  1836| 
^e  defendants  (below)  caused  the  said  good»--cxcept  the  part  r«gg^ 
thereof  in  that  cooiit  stated  to  have  been  delivered  to  the  plaintiff  ^ 
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(below),-^to  be  unshipped  therefrom,  and  safely  and  securely  landed  and 
deposited  in  such  like  good  order  and  condition  as  aforesaid,  in  and  upon  a 
certain  wharf,  called  Fenning's  Wharf,  at  the  said  port  of  London,  there  to 
remain  until  the  same  could  be  delivered  to  him,  or  his  assigns,  according 
to  the  tenor  and  eSect  of  the  said  bill  of  lading ;  die  said  wharf  being  a  place 
at  which  goods  conveyed  by  steam-vessels  from  the  port  of  Dublin  to  the 
port  of  London,  were,  on  their  arrival  at  the  last-mentioned  port,  used  and 
accustomed  to  be  landed  and  deposited  for  the  use  of  the  consignees  thereof, 
and  being  a  place  fit  and  proper  for  such  purposes ;  that  afterwards  and 
whilst  the  said  goods  (except  as  aforesaid)  were  deposited  and  remained 
upon  the  said  wharf  for  the  purposes  aforesaid,  and  before  a  reasonable  time 
for  the  delivery  thereof,  according  to  the  tenor  and  effect  of  the  said  bill  of 
lading,  had  elapsed,  to  wit,  on  die  day  and  year  last  aforesaid,  the  same 
goods  (except  as  aforesaid)  were,  together  with  divers  other  goods  then 
being  upon  the  said  wharf  for  the  like  purposes,  consumed  and  destroyed 
by  a  fire  which  then  happened  and  broke  out  by  accident;  by  means 
whereof,  and  from  no  other  cause,  and  without  any  carelessness  or  negli- 
gence or  improper  conduct  or  want  of  due  care  in  the  defendants  (below)  or 
their  servants  in  that  behalf,  the  defendants  (below)  were  hindered  and  pre- 
vented from  delivering  the  said  goods  (except  as  aforesaid)  to  the  plaintiff 
(below)  or  his  assigns.    Verification. 

Fourthly,  to  the  first  count,  that  after  the  steam-vessel  called  the  William 
Fawcett,  hsid  safely  arrived  in  the  port  of  London,  with  the  said  goods  on 
board  thereof,  as  in  that  count  mentioned,  to  wit,  on  the  said  29th  of 
*6511  -^^^7^^  1836,  the  defendants  (below)  were  there  *ready  and  willing 

^  to  deliver  the  same  to  the  plaintiff  (below)  or  his  assigns  according 
Co  their  said  promise,  but  that  neither  the  plaintiff  (below)  or  his  assigns 
was  or  were  there  ready  to  receive  the  same ;  whereupon  the  defendants 
(below)  caused  the  said  goods  (except  the  part  thereof  in  the  first  count 
stated  to  have  been  delivered  to  the  plaintiff  (below),)  to  be  unshipped,  and 
safely  and  securely  landed  and  deposited  in  the  same  good  order  and  con- 
dition in  which  they  were  delivered  to  the  defendants  (below),  in  and  upon 
a  certain  wharf,  called  Fenning's  Wharf,  within  and  at  the  said  port  of 
London,  there  to  remain  undl  the  plaintiff  (below)  or  his  assigns  should 
come  and  receive  the  same,  or  until  the  same  could  be  conveyed  and 
delivered  to  him  or  his  assigns,  the  said  wharf  being  a  place  at  which  goods 
conveyed  in  steam-vessels  from  the  port  of  Dublin  to  the  port  of  London, 
were,  on  their  arrival  at  the  last-mentioned  port,  used  and  accustomed  to  be 
landed  and  deposited,  and  being  a  place  fit  and  proper,  and  convenient  for 
that  purpose ;  and  that  afterwards,  and  whilst  the  said  goods  (except  as 
aforesaid)  were  deposited,  and  remained  upon  the  said  wharf  for  the  purpose 
aforesaid,  and  before  the  plaintiff  (below)  or  his  assigns  came  or  sent  for  the 
same,  and  before  the  defendants  (below)  were  requested  to  deliver  the  same 
to  the  plaintiff  (below)  or  his  assigns,  or  a  reasonable  time  for  conveying 
them  from  the  said  wharf  to  the  plamtiff  (below)  or  his  assigns  had  elapsed, 
and  before  the  same  could  be  removed  therefrom,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  said  goods  and  every  part  thereof  (except  as  afore- 
said), were,  tos:ether  with  divers  other  goods  then  being  upon  the  said 
wharf  for  the  like  purposes,  consumed  and  destroyed  by  a  fire  which  then 
and  there  happened  and  broke  out  by  accident,  and  without  any  negligence 
or  improper  conduct  or  want  of  due  care  in  the  defendants  (below),  or  their 
•ft^l    *^i'^^'^^s«  ^^^  ^y  iQ^s^n^  thereof,  and  from  no  other  cause,  the 

-I   defendants  (below)  were  hindered  and  prevented  from  delivering  the 

2w2 
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8sid  goods  (except  as  aforesaid)  to  the  plaintiff  (beIo\r)  or  his  assigns. 
Verification. 

Fifthly,  to  the  second  count,  that  the  defendants  (below)  did  not  take  the 
goods  in  that  count  mentioned,  into  their  custody,  nor  had  they  the  same  ia 
Sieir  possession  at  the  wharf  therein  mentioned,  for  the  purpose  of  taking 
care  of  them  at  the  said  wharf,  and  carrying,  conveying,  or  delivering  tiiem 
as  therein  last  aforesaid,  modo  dformQ:  concluding  to  the  country. 

Sixthly,  to  the  second  count,  that  the  steam-vessel,  called  the  William 
Fawcett  therein  mentioned,  was  and  is  a  vessel  used  and  employed  by  the 
defendants  (below)  for  the  conveyance  of  eoods,  for  freight,  from  the  said 
port  of  Dublin  to  the  port  of  London,  and  that  the  goods  in  the  second 
count  mentioned,  were  shipped  and  received  on  board  the  said  steam-vessel 
at  Dublin  aforesaid,  upon  and  under  the  terms  and  conditions  contained  in 
a  certain  bill  of  lading,  wherein  it  was  expressed  that  the  said  goods  were 
to  be  delivered  at  the  said  port  of  London  in  the  like  good  order  and 
condition  in  which  they  were  so  shipped  (all  and  evexy  the  dangers,  &c., 
excepted),  unto  the  plaintiff  (below)  or  assigns,  paying  for  the  said  good* 
freight  and  charges  as  mentioned  in  the  margin  thereof,  with  primage  ar  4 
average  accustomed ;  that  after  the  arrival  of  the  last-mentioned  steau  • 
vessel  at  London,  with  the*said  goods  on  board  thereof  as  in  the  second 
count  mentioned,  and  after  the  said  goods  had  been  safely  landed  upon  the 
said  wharf,  as  therein  also  mentioned,  the  defendants  (below)  caused  the 
same  to  be  safely  deposited  and  stored  upon  the  said  wharf  until  they  could 
be  carried  therefrom  and  delivered  to  the  plaintiff  (below),  the  said  wharf 
before  that  time  and  then  being  a  place  wherein  goods  conveyed  in  steam- 
yessels  from  Dublin  aforesaid  to  the  port  of  *London  were,  on  their  t^cta 
arrival  at  the  last-mentioned  port,  used  and  accustomed  to  be  landed  ■- 
and  deposited  for  safe  custody  until  they  could  be  carried  therefrom  and 
delivered  to  the  consignees  thereof,  and  a  place  fit  and  piroper  for  such  pur- 
poses, and  that  the  defendants  (below)  did  take  care  of  the  said  goods  and 
merchandise  whilst  they  remained  and  were  stored  and  deposited  upon  the 
said  wharf  for  the  purpose  last  aforesaid,  from  the  time  of  the  said  landing 
thereof,  until  afterwards  and  whilst  they  continued  so  stored  and  deposited, 
and  before  they  could  be  carried  from  the  said  wharf,  and  before  a  reason- 
able time  for  their  being  so  carried  or  for  the  deliver)*  thereof  to  the  plaintiff 
(below)  had  elapsed,  to  wit,  on  the  30th  of  August  in  the  year  last  afore- 
said, the  same  goods,  and  every  part  thereof,  were,  together  with  divers 
other  goods  then  being  upon  the  said  wharf  for  the  like  purposes,  casually 
consumed  and  destroyed  by  a  fire  which  then  happened  and  broke  out  by 
accident ;  by  means  whereof  and  from  no  other  cause,  and  without  any 
carelessness,  negligence,  or  improper  conduct,  or  want  of  due  care  in  the 
defendants  (below,)  they  were  hindered  and  prevented  from  delivering  the 
said  goods  to  the  plaintiff  (below.)    Verification. 

The  plaintiff  (below)  joined  issue  on  the  first,  second,  and  fif^h  pleas, 
and  demurred  specially  to  the  third  and  fourth  pleas,  and  generally  to  the 
sixth. 

The  causes  of  demurrer  assigned  as  to  the  third  plea  were :  that  it  con- 
fessed that  the  goods  were  not  delivered  according  to  the  bill  of  lading  or 
according  to  the  promise  in  the  first  count  mentioned,  and  yet  it  did  not 
state  any  legal  excuse  for  such  non-delivery ;  that  it  amounted  to  an  argu- 
mentative denial  of  the  allegations,  in  the  first  count,  of  non-delivery  and 
negligence,  and  yet  it  did  not  directly  traverse  the  said  allegations,  or  either 
of  them ;  that  it  concluded  with  a  verification  instead  of  concluding  to  the 


5S]  Bourne  v.  Gaixiffe.  M.  T.  1841.  343 

*6541  ^^°^y  >  ^^^  ^^  amounted  to  an  informal  ^traverse  of*  the  breaches 
-'  alleged  in  the  first  count ;  that  it  was  uncertain  whether  the  meaning 
of  it  was  that  the  goods  were  delivered  or  were  not  delivered ,  and  if  it 
were  meant  that  the  goods  were  not  delivered  to  the  plaintiff  (below),  no 
legal  excuse  for  such  non-delivery  was  alleged,  and  if  it  were  meant  that 
the  goods  were  delivered,  the  non-delivery  alleged  in  the  first  count  ought 
lo  have  been  traversed,  and  the  plea  in  such  case  should  have  concluded 
to  the  country ;  that  the  plea  was  repugnant,  inasmuch  as,  in  one  part,  it 
admitted  that  the  goods  were  not  delivered  according  to  the  tenor  of  the 
bill  of  lading,  and  yet  in  another  part  it  set  up  as  a  defence  the  depositing 
of  the  same  in  a  place  being  a  proper  and  usual  place  for  depositing  goods 
for  the  use  of  the  consignees  thereof,  which,  if  it  were  any  defence,  amounted 
to  an  allegation  of  a  delivery  to  the  plaintiff  (below),  according  to  the  bill 
of  lading ;  that  the  plea  was  double,  inasmuch  as  the  defendants  (below) 
attempted  thereby  to  set  up  both  a  deliveiy  and  an  excuse  for  non-delivery, 
and  so  it  was  a  plea  both  m  denial,  and  in  confession  and  avoidance. 

The  causes  of  demurrer  assigned  as  to  the  fourth  plea  were :  that  the  said 
fourth  plea  neither  directly  traversed,  nor  confessed  and  avoided,  the  alle- 
gations in  the  first  count ;  that  it  disclosed  no  sufficient  excuse  for  the  non- 
tieliveiy  by  the  defendants  (below)  and  their  improper  conduct  alleged  in 
the  first  count,  although  it  admitted  the  ^me ;  that  it  did  not  show  that  the 
plaintiff  (below)  was  bound,  or  that  it  was  his  duty,  to  be  ready  to  receive 
the  goods  when  the  defendants  (below)  were  ready  and  willing  to  deliver 
them,  as  alleged  in  the  plea,  or  at  any  other  time,  or  that  the  plaintiff  (below) 
was  bound  to  come  or  send,  or  ought  to  have  come  or  sent,  for  the  same  ; 
that  it  did  not  appear  by  the  plea  that  the  defendants  (below)  gave  the 
plaintiff  (below)  any  notice  of  the  arrival  of  the  steam-vessel,  or  of  the 

*fi^^l  S^^^>  ^^  ^^^  ^^  ^^^  ^^7  ^^^^^^  oi*  knowledge  *of  their  being  ready 
J  and  willing  to  deliver  the  goods,  or  that  he  knew  where  to  send  for 
or  to  receive  the  same ;  that  it  does  not  appear  by  the  plea  that  the  defend- 
ants (below)  ever  offered  to  deliver  the  goods  to  the  plaintiff  (below),  or 
tendered  them,  or  required  him  to  receive  or  to  send  for  them ;  that  it  .is 
admitted  that  the  goods,  except  the  part  delivered,  remained  in  the  hands 
of  the  defendants  (below)  for  the  purpose  of  delivering  them  under  the  bail- 
ment mentioned  in  the  first  count,  and  yet  no  sufficient  excuse  is  stated  for 
not  delivering  them,  and  no  answer  is  given  to  the  first  count,  inasmuch  as 
carriers  are  liable  for  loss  by  fire,  though  the  same  be  accidental ;  that  the 
plea  amounts  to  an  informal  and  arp;umentative  denial  of  the  failure  to 
deliver  alleged  in  the  first  count,  which  should  have  concluded  to  the 
country,  and  which  is  also,  in  that  case,  bad,  for  not  directly  traversing  the 
allegation  of  a  failure  to  deliver,  and  for  stating  matter  inconsistent  with  the 
allegations  in  the  first  count,  without  distinctly  traversing  the  same,  as  it 
admits  the  failure  to  deliver,  and  does  not  answer  the  same,  or  give  any 
legal  excuse  or  reason  for  the  same ;  that  the  plea  confesses  that  a  reason- 
able time  for  the  delivering  to  the  plaintiff  (below)  had  not  arrived,  and  that 
tiie  goods  (except  as  aforesaid)  were  not  delivered,  and  states,  in  answer, 
merely  that  the  goods  were  burnt  whilst  in  their  hands  under  the  bailment 
in  the  first  count  mentioned  ;  that  it  concludes  with  a  verification,  whereas 
it  ought  to  have  concluded  to  the  country ;  that  it  does  not  appear  distinctly 
by  the  plea  whether  the  residue  of  the  goods  was  or  was  not  delivered,  and 
Whether  the  same  was  or  was  not  in  the  hands  of  the  defendants  (below)  in 
pursuance  of  the  bailment  mentioned  in  the  first  count ;  that  the  plea,  in 
nart,  excuses  the  non-delivery,  by  showing  ar^umentatively  that  it  was 
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•  occasioned  by  the  default  of  the  plaintiff  (below),  iti  not  being  ready  to 
receive  the  goods,  *and  in  another  part  thereof  states  facts  to  show  r«g^ 
that  there  had  been  a  delivery  and  a  determination  of  the  bailment,  ^ 

.  and  that  the  defendants  had  not  the  goods  in  their  possesion  for  the  pur- 

f)08es  of  the  said  bailment,  and  were  no  longer  answerable  as  carriers,  nor 
iable  to  the  responsibility  to  which  carriers  are  by  law  subject  in  respect 
of  the  residue  of  the  goods  at  the  time  of  the  loss  and  of  the  fire  in  the 
plea  mentioned,  and  so  the  plea  is  double  in  setting  up  the  two  last  sap- 
posed  defences,  and  is  repugnant  in  so  doin^,  inasmuch  as  the  same  are 
mconsistent ;  that  the  plea  is  double  and  multifarious  in  setting  up  many 
.  diflerent  defences,  to  wit,  the  default  of  the  plamtiff  in  not  being  ready ; 
the  landing  and  storing  on  a  wharf  alleged  to  be  a  usual  place  in  that  behalf, 
the  supposed  fire  and  the  denial  of  negligence  in  the  defendants,  and  by 
reason  of  the  premises  last  aforesaid,  it  is  repugnant,  inasmuch  as  the  said 
four  defences  are  inconsistent  with  each  other ;  that  the  defendants  give  no 
answer  in  the  plea  to  so  much  of  the  first  count  as  alleges  that  the  defend- 
ants conducted  themselves  so  carelessly,  negligendy,  and  improperly  with 
.  respect  to  the  readue  of  the  goods,  that  the  same  were  lost  to  the  puuDtiflT, 
.  although  it  professes  to  answer  the  whole  of  the  first  count ;  that  it  contains 
no  answer  to  the  first  count,  except  the  non-deliver^'  therein  alleged,  and 
being  pleaded  to  the  whole,  it  is  bad  altogether,  by  reason  of  its  being  no 
answer  to  part,  &c. 

The  Court  of  Common  Pleas,  in  Hilary  term,  1838,  gave  judgment  for 
the  plaintiffs  on  each  of  these  demurrers,  holding  the  thira  and  fourth  pleas 
to  be  bad,  because  they  omitted  to  show  that  a  reasonable  time  had  elapsed 
after  the  ship's  arrival,  and  before  the  landing  of  the  goods,  to  enable  the 
plaintiff  to  claim  and  receive  his  goods  from  alongside  the  vessel,  or  that  the 
landing  of  the  goods  in  the  manner  alleged,  was  ^sanctioned  by  the  r%^rj 
custom  or  practice  of  the  port  of  Loudon ;  and,  as  to  the  sixth  plea,  ^ 
holding  that  the  loss  of  the  goods  by  fire  at  the  wharf,  afforded  no  excuse 
for  their  non-delivery,  the  defendants  (below)  acting,  during  the  whole  of 
the  time  the  goods  were  in  their  possession,  under  the  obligation  of  common 
carriers,  and  not  being  clothed  with  one  degree  of  responsibility  whilst 
taking  care  of  the  goods  at  the  wharf,  and  with  a  different  degree  of  re- 
sponsibility whilst  carrying  the  goods  from  the  wharf;  both  these  duties 
forming  part  of  the  same  express  contract,  and  being  to  be  paid  for  by  the 
same  reward.    4  New  Cases,  314,  (33  £.  C.  L.  R.,)  6  Scott,  667. 

The  issues  in  fact  were  tried  before  Tindal,  C.  J.,  at  the  sittings  in 
London  after  Hilary  term,  1838. 

On  the  part  of  the  plaintiff  (below),  admissions  were  put  in,  whereby  it 
U'as  agreed  that  it  should  be  admitted  that  the  defendants  (below),  in  lo34 
and  1835,  were,  and  from  thence  down  to  the  commencement  of  die  action, 
had  continued  to  be,  members  of,  and  co-partners  in,  '*  The  Dublin  and 
London  Steam-marine  Company," — that  no  objection  should  be  taken  for 
the  non-joinder  of  other  parties  as  defendants, — that  the  company's  bills  for 
freight  and  charges  were  in  the  form  annexed  to  the  admissions,(a) — ^tbat 
the  several  packages  mentioned  in  the  two  bills  of  lading,(&)  were  marked 
respectively  with  the  letters  and  numbers  as  in  the  bills  of  lading  mentioned, 
ana  bore  no  other  mark,  name,  direction  or  address, — that  such  packages 
contained  the  goods  mentioned  in  the  invoices,  and  consignment-accounts 
therein  referred  to,  (which  invoices  and  accounts  were  to  be  taken  as  evi- 
dence of  the  contents  and  value  of  the  packages  mentioned  in  those  bilb 
(a)  8ec  the  form,  post,  661.  ^b)  See  pr^U  65S. 
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«ggg1  of  lading,) — ^that  such  goods  were  the  property  of  the  ^plaintiff 
-I  (below),  and  were  of  the  aggregate  value  of  780l.  &.  7d. 
The  goods,  for  the  non-delivery  whereof  this  action  was  brought,  were 
shipped  at  Belfast,  on  the  22d  of  August,  1836,  on  board  the  City  of  Lodp 
donuerry  steam-vessel,  mentioned  in  the  following  bills  of  lading : — 

"  Shipped,  in  good  order  and  condition,  by  Hill  Charley,  on  board  the 
City  of  Londonderry,  S.  Lewis  master  for  the  present  voyage,  now  in  the 
port  of  Belfast,  and  bound  for  Dublin,  and  there  to  be  reshipped  per  William 

Fawcett,  G.  Brooks 
master,  for  London, 
being  marked  and 
numbered  as  per  mar- 
gin, to  be  delivered, 
in  the  like  good  order 
and  condition,  at  the 
aforesaid  port  of  Lon- 
don (all  and  every 
the  dangers  and  acci- 
dents of  the  seas, 
steam-navigation,  of 
what  nature  and  kind 
soever  excepted,)  unto  Mr.  Samuel  Gradifie  or  assigns,  on  paying  for  the 
said  goods  freight  and  charges  as  per  margin,  with  primage  and  average 
accustomed. 

'*  In  witness  whereof,  the  master  or  agent  of  the  said  vessel  hath  affirmed 
to  three  bills  of  lading,  all  of  this  tenor  and  date ;  one  of  which  bills  being 
accomplished,  the  others  to  stand  void. 
''Bdfast,  August  22d,  1836. 

"  Contents  unknown  to  ^^  For  Hill  Charley,  Agent, 

«  W.  H.  KiNGSWELL." 

[The  second  bill  of  lading,  which  was  of  the  same  date,  was  for  S.  G.— 
^6591  ^  ^  ^*     Two^boxes  Imen  *^  shipped  *at  Belfast,  on  board  the  same 
^  vessel,  for  the  same  voyage  by  Lawson  Annesley,  deliverable  to  S. 


Fteiglit. 

CbaffM. 

&  G,  60,  63.  FoDr  boxes  linen  from 
Messrs.  T.  Bennett  and  Co. 

S,  6.  64,  66.  Two  boxes  linen  ih>m 
Messrs.  T.  Bennett  and  Co. 

J      160.  One  bale  linen  from  Messrs. 
^      J.  R.  &  T.  Richardson. 

Vr  *  6.    One  box  linen  from  Mr.  H. 

Atkinson,  jiin. 
&  G,  67,  68.    One  box  and  one  bale 
linen  from  Mr.  C.  Woods. 

£   t.d. 
I    7   8 

is   7 

11    6 

11   5 
S    6   1 

f.    tL 

S    0 

1     0 
1    0 

6 

1     6 

ifi  10   2{    6    6 

Gatlifle  or  assigns,  on  paying  freight  for  the  said  goods — I6s.  3i.,  paid 
here — with  jprimage  and  average  accustomed,  and  signed,  R.  Gruber."](a) 

The  goods  mentioned  in  these  bills  of  lading  (except  the  box  delivered 
to  the  plaintiflf  (below),  as  mentioned  in  the  declaration)  were  landed  by 
the  defendants  (below)  upon  Ferming^s  Wharf ^  wUhout  notice  to  the  plainljff' 
(below),  between  eleven  in  the  morning  and  four  in  the  afternoon  of  Mon- 
day, the  29th  of  August,  the  ship  having  arrived  on  the  day  before  at  two 
in  the  aAemoon,  ana  be»i  reported  at  the  custom-house  between  ten  and  a 
quarter  past  ten  on  the  Monday  morning,  at  which  wharf  they  were  conr* 
sumed  by  an  accidental  fire  on  the  night  of  the  same  29th  of  August. 

One  Thorpe,  who  had  been  clerk  to  the  plaintiff  (below)  for  twelve  years, 
proved  that  he  was  an  Irish-linen  merchant,  carrying  on  business  in  Iron* 
monger  Lane,  Cheapside,  and,  in  the  course  of  his  business,  frequently  (in 
the  years  1833,  1834,  1835,  and  1836)  receiving  consignments  of  linen 
from  Ireland,  which  generally  came  by  vessels  of  the  Dublin  and  London 
Steam-marine  Company,  and  were  delivered  bv  that  company, — that  such 
consignments  always  came  under  bills  of  lading,  which,  in  some  cases^ 

(n)  The  eause  of  action  arising  oot  of  the  shipment  of  the  ftoctds  mentioned  in  the  se* 
cood  bill  of  lading,  was,  by  agreement  of  the  parties,  giiren  in  evidence  in  the  presant 
action,  notwithstanding  the  declaration  conuined  no  count  applicable  to  these  goods, 
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arriTed  by  post^ — that  the  goods  thus  consigned  were  delivered  at  the  door 
of  the  warehouse  of  the  piaintiflf  (below),  from  the  company,  and  that  such 
was,  with  one  exception^  the  invariable  course, — that  after  the  goods  were 
delivered,  the  piaintiflf  (below)  ^received  a  printed  bill  (a)  for  the  r^^^ 
freight  and  charges,  which  were  usually  settled  once  a  month.  The  ^ 
witness  identified  one  of  these  bills,  dated  the  12th  of  August,  1835,  relating 
to  a  former  dealing  between  the  company  and  the  plaintiff  (below),  which 
bill  he  explained  by  stating  that  the  charges  paid  at  Belfast  would  be  paid 
to  one  Hill  Charley,  the  freight  and  primase  to  the  company,  who  wouM 
also  receive  the  amount  of  the  charges  for  lighterage,  wbaiiage,  cartage,  and 
entry. 

The  counsel  for  the  plaintiff  (below)  proposed  that  this  biU  for  freight  and 
charges  should  be  read  in  evidence,  and  likewise  proposed  to  give  in  eri* 
dence  another  similar  bill,  for  freight  and  charges,  and  other  bills  of  lading 
relating,  not  to  any  of  the  goods  in  question  in  this  cause,  but  to  other 
goods  alleged  to  have  been  conveyed  by  the  company  on  former  occasions 
from  Ireland  for  the  plaintiff,  and  to  prove,  from  the  testimony  of  Thorpe, 
and  by  other  parol  evidence,  the  mode  in  which  the  goods  so  alleged  to 
have  been  conveyed  by  the  company,  on  fonner  occasions,  from  Ireland  for 
the  plaintiff  (below)  had  been  delivered  to  him  by  the  company. 

On  the  part  of  the  defendants  (below)  it  was  insisted,  that  the  evidence 
80  proposed  to  be  given,  was  inadmissible,  inasmuch  as  (among  other  rea- 
sons) the  written  contract  by  bill  of  lading  could  not  be  explained,  or  varied, 
or  qualified  by  any  parol  evidence  whatever ;  and  it  was  farther  insisted, 
that  the  evidence  already  given  by  Thorpe,  so  far  as  it  related  to  any  fonner 
dealings  and  transactions  between  the  parties,  was  also  inadmissible,  and 
ought  to  be  struck  out  and  not  submitted  to  the  juiy. 

His  lordship  was  of  opinion,  that  the  evidence  tendered,  and  likewise 
that  already  given,  so  far  as  it  ""related  to  the  former  dealings  and  rtcci 
transactions  between  the  parties,  was  admissible,  not  to  superadd  *- 
any  condition  to,  or  in  any  manner  varying,  or  altering  the  written  contract, 
but  simply  for  the  purpose  of  ascertaining  the  course  and  usage  of  delivery 
in  the  port  of  London.  To  this  ruling,  the  counsel  for  the  defendants  (be- 
low) excepted. 

Thorpe,  having  produced  and  proved  the  documents  so  objected  to,  pro- 
ceeded to  state  one  instance  in  which  the  goods  were  not  carted  home  by 
the  company,  which  goods  had  been  brought  from  Belfast  by  the  William 
Fawcetl,  under  a  bill  of  lading  dated  the  7th  December,  1835,  signed  "for 
Hill  Charley,  agent,  R.  H.  Jackson,"  (being  one  of  those  already  produced 
in  evidence,)  and  having  thereon  the  marks  "  S.  G.  L."  which  meant 
**  Samuel  Gatliffe,  London,"  such  being  the  way  in  which  goods  that  came 
by  bills  of  lading  to  the  plaintiff  (below)  were  usually  marked ;  that,  in  this 
instance,  the  witness  went  to  the  wharf  of  the  company  in  East  Smithfield, 
to  ascertain  the  cause  of  the  delay  in  the  delivery  of  the  goods,  and  was  told 
by  persons  there,  that  the  wharf  being  very  full,  those  goods  had  been 
landed  at  Fenning's  Wharf :  that  in  consequence  of  this  information,  the 
witness  went  to  Fenning's  Wharf,  and  was  told  that  the  goods  had  been 
aearched  for  and  could  not  be  found,  but  that  he,  Thorpe,  upon  searching 
for  them,  found  the  goo<ls  there  himse.f,  and  havincc  obtained  an  order  from 
the  people  of  Fenning's  Wharf,  for  the  delivery  of  them,  he  procured  a  cart , 
and  had  them  conveyed  therein  from  that  wharf  to  the  warehouse  of  the  plain- 
tiff (below) ;  that  he  did  not  remember  any  other  instance  in  which  thf 

(a)  See  the  form,  post,  668. 
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goods  were  larjded  at  Fenning's  Wharf,  or  not  carted  home ;  that  he  ms 
not  aware  of  any  reason  for  their  not  being  carted  home  on  that  occasion, 
♦fi6-21  ®^^^P*  ^^^  company's  wharf  being  full,  and  *that  the  company  deli- 
-I  yerea  the  following  bill  for  freight  and  charges,  being  in  the  same 
form  as  usual,  and  as  one  of  those  before  produced. 

"  Weekly  conveyance  to  Dublin,  Falmouth,  and  Plymouth,  by  the  pow- 
erful steam-vessels  Shannon,  Thames,  City  of  Londonderry,  and  William 
Fawcett,  each  of  573  tons,  and  160  horse-power,  and  the  Royal  Tar,  of  600 
tons,  and  220  horse-power. 

"  No.  16,  John  Street,  Crutched  Friars, 
"  December  7,  1835. 

"No.  476  I  109. 

"  Mr.  S.  Gatliffe, 

"  Dr.  to  the  Dublin  and  London  Steam-marine  Co. 

**  For  freight  and  charges  per  William  Fawcett  from  Belfast. 


Marks.  [    Xos. 


Goods. 


&  G. 


11&120. 
11.12. 


1  box 
3  packs. 


Freight 

Primage.. 

Charges  paid  at  Belfast 

Lighterage,  wharfage,  cartage,  and  en- 

»y 


£ 

«• 

d 

1 

9 

0 

2 

5 

2 

0 

8 

4 

2 

1 

9 

''  December y  19M,  1835,  settled  by  check, 
"T.  F.  Ladbury." 

"  Goods  not  taken  away  within  three  days  after  landing  (or  sent  home 
and  refused)  are  stored  at  the  expense  and  risk  of  the  consignees.  All 
goods  are  considered  as  liens  not  only  for  the  freight  and  charges  thereon, 
but  for  all  previously  unpaid  freight  and  charges  due  by  the  consignee. 
Claims  for  damage  will  not  be  culowed,  unless  written  notice  be  sent, 
on  the  day  of  deliveir,  to  Mr.  W.  J.  Smith,  at  the  office  in  John  Street, 
or  to  the  Dublin  and  London  Steam  Company's  Wharf,  Lower  Eust  Smith- 
field.^' 

Thorpe  further  stated,  that  the  amount  of  the  charges  in  the  above  bill 
*6^Vi  ^^^  originally  21.  As.  9d.,  but  that  it  *was  afterwards  reduced  by 
-■  3s.,  on  account  of  the  goods  having  been  carted  away  in  this  in* 
stance  by  the  witness,  that  of  the  goods  in  the  bill  of  lading  (a)  only  one 
box  marked  S.  G.  61,  had  been  received  by  the  plaintiff  (below),  and  that 
no  bill  for  freight  and  charges  had  been  delivered  for  the  same ;  that  such 
box  was  delivered  from  a  cart  in  which  it  was  brought  to  the  warehouse  of 
the  plaintiff  (below)  from  the  Dublin  and  London  Steam  Company's  Wharf 
at  East  Smithfield ;  that  the  witness  had,  before  such  delivery,  been  at  the 
company's  wharf  at  East  Smithfield  to  inquire  after  these  goods,  which  in- 
quiry he  had  been  led  to  make  in  consequence  of  his  having  heard  that 
some  linens  had  been  landed  and  burnt  at  Fenning's  Wharf;  that  he  made 
those  inquiries  at  the  wharf  at  East  Smithfield,  of  the  foreman  there,  who 
told  him  in  answer  thereto,  that  some  of  the  linens  of  the  plaintiff  (below) 
had  been  landed  at  Fenning's  Wharf,  and  that  there  were  some  m  the 
vessel  that  had  not  been  taken  out,  but  that  he  did  not  at  that  time  ob- 
tain any  of  them.  Upon  cross-examination,  Thorpe  stated,  that  he  did 
not  know,  of  his  own  knowledge,  whether  the  goods  mentioned  m  the 

(a)  Aote,  p.  608, 
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In  June,  1841,  Sir  John  CanwbeUy  Knight,  her  majesty's  Attomej-Gme* 
ral,  was  appointed  Lord  High  Chancellor  of  Ireland,  and  created  a  peer  of 
the  United  Kingdom. 

Whereupon  Sir  JTiomas  Wilder  Knight,  her  majesty's  Solicitor-General, 
was  appointed  Attorney-General. 

In  Sieptember,  1841,  Sir  Frederick  Pollock^  Kni^t,  was  re-appointed 
Attorney-General,  and  Sir  WUUam  WM  FoUeU^  Knight,  was  re-appointed 
Solicitor-General. 


CASES 


ARGUED  AND  DETERMINED 

XM  TMB 

COURT  OF  EXCHEQUER  CHAMBER 

VTon  WRITS  or  krxor  fbok 

THE  COURT  OF  COMMON  PLEAS, 

n 

IV  TBS 
FIFTH  YEAR  OF  THE  BEIGN  OF  TICTORU. 


The  judges  present  were, 

Lord  Denbcav,  C.  J. 
Pabke,  B.  Williams,  J. 

AldersoNi  B.  Gurney,  B. 

Patteson,  J.  RoLFfii  B. 


BOURNE  and  Others  v.  GATLIFFE,  in  Error, 

To  a  coQDt  in  as»iimpsit — ^by  A.  against  B.,  upon  a  contract  by  B^  safely  and  seenrely 
to  carry  in  a  steam-vessel  certain  goods  of  A.  from  Belfast  to  Dublin,  and  from  Dublis 
to  London,  and  to  deliver  the  same  at  London  to  A.  or  to  his  assigns,  upon  payment 
of  freight, — assigning  a  breach  in  the  non-delivery  of  the  goods  in  London,  B.  pleaded 
that  the  goods  were  pnt  on  board  under  a  bill  of  lading,  by  which  they  were  made 
deliverable  to  A.,  or  to  his  assigns,  on  payment  of  the  freight ;  that  aAer  the  arrival  of 
the  vessel  and  goods  at  London,  B.  caused  the  goods  to  be  unshipped  and  safely  and 
securely  landed  and  deposited  upon  a  certain  wharf  at  London,  there  to  remain  until 
they  could  be  delivered  according  to  the  bill  of  lading — the  said  wharf  being  a  place 
at  which  goods  conveyed  in  steam-vessels  from  Dublin  to  London  were  accustomed 
to  be  landed  and  deposited,  for  the  use  of  the  consignees,  and  a  place  fit  for  such  pniv 
pose;  and  that  the  goods,  whilst  they  remained  upon  the  wharf,  and  before  a  reason*- 
ble  time  for  the  delivery  thereof  had  elapsed,  were  accidentally  destroyed  by  fire.  If 
WIS  farther  pleaded  to  the  same  count,  that  after  the  arrival  of  the  vessel  and  good^ 
at  London,  B.  was  ready  and  willing  to  deliver  the  goods  to  A.  or  his  assigns,  but  that 
neither  A.  nor  his  assigns  was  or  were  there  ready  lo  receive  the  same :  whereupon 
B.  caused  the  goods  to  be  landed  on  the  said  wharf,  there  to  remain  until  A.  or  hi^ 
assigns  should  come  and  receive  the  same,  or  until  the  same  could  be  conveyed  and 
delivered  to  A.  or  his  assigns,  with  the  like  averment  as  to  the  said  wharf  being  k 
usual  and  a  fit  place;  and  that  the  goods,  whilst  they  remained  upon  the  s^id  wharf, 
aad  before  A.  or  his  assigns  came  or  sent  for  the  same,  and  before  B.  had  beeii  requested 
to  deliver  the  same  to  A.  or  his  assigns,  or  a  reasonable  time  for  conveying  them  from 
the  said  wharf  to  A.  or  his  assigns  had  elapsed,  and  before  the  same  could  be  removed 
therefrom,  were  accidentally  destroyed  by  fire. 

flcUi— in  affirmance  of  the  judgment  of  the  Court  of  C.  P.,  upon  demurrer  to  these  pleas,-* 
that  both  pleas  were  bad  in  substance,  inasmuch  as  they  neither  showed  a  delivery  of 
the  goods  lo  A.  or  his  assigns,  nor  alleged  that  a  delivery  at  the  wharf  was  a  deliverVt 
according  to  the  usage  of  London,  with  respect  to  goods  on  such  a  voyage,  or  that  A* 
i>r  bis  assigns  had  notice  of  the  arrival  of  the  goods,  or  that  a  reasoaahte  time  for  A 
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or  his  assigns  to  receive  them  had  elapsed  when  the  goods  were  landed,  or  when  dify 
were  cestroyed,  or  that  A.  or  his  assigns  had  notice  that  B.  was  resdy  and  willing  to 
deliver  the  goods;  and  that,  if,  as  the  goods  were  deliverable  to  A.  or  his  assigns,  B. 
was  not  bonnd  to  deliver  them  until  he  had  notice  that  A.  or  some  assignee  voqU 
receive,  or  nntil  the  party  entitled  should  come  to  receive  them,  still  B.  was  boondto 
keep  the  goods  on  board  (or  on  the  wharf  at  B.'s  own  risk)  for  a  reasonable  time,  to 
enable  the  consignee  to  fetch  them,  and  B.  continued  liable  until  such  reasonable  tioe 
had  elapsed. 

B.  also  pleaded  that  he  did  deliver  the  goods  at  London,  according  to  his  promise.  Upon 
the  trial  of  this  issue,  evidence  was  admitted,  on  (h^  part  of  A.,  of  former  dealiDf!! 
between  himself  and  B.,  as.  to  the  carriage  of  goods  from  B.'^  wharf  to  A.'s  place  of 
business.  Held, — upon  a  bill  of  exceptions, — that  such  evidence  was  admissible  far 
the  purpose  of  showing  the  course  and  usage  of  delivery  in  the  port  of  London ;  though, 
,  for  the  purpose  of  adding  to  or  otherwise  varying  the  terms  of  the  written  contnict.it 
would  have  been  inadmissible.  Held,  also, — upon  a  bill  of  exceptions, — that  the  jodge 
was  warranted  in  declining  to  tell  the  jury  that  a  delivery  at  the  wharf  was,  in  point 
of  law,  a  sufficient  delivery,  that  B.  was  thereby  discharged  from  all  further  respon* 
sibility,  and  that  no  contract  could  be  inferred  from  the  course  of  dealing,  to  varj.or 
superadd  to,  the  written  contract  contained  in  the  bill  of  lading;  and  in  statin;;  that 
it  was  a  question  for  the  consideration  of  the  jury,  whether  there  had  been  a  delireiy 
of  the  goods,  and  that  it  was  for  them  to  say  whether,  upon  the  evidence,  a  delivety 
at  the  wharf  was  a  delivery  according  to  the  usage  and  practice  of  delivering  goods 
observed  in  the  port  of  London. 

In  another  count,— on  a  promise  that  in  consideration  of  the  previous  delivery  of  goods 
to  be  so  carried  to  London  for  freight,  and  of  the  employment  of  B.  by  A.  for  other 
reward,  to  take  care  of  the  goods  at  the  wharf,  where  they  should  be  landed,  and  to 
carry  and  convey  the  same  from  such  wharf  to  A.'s  place  of  business,  and  thereto 
deliver  them  to  A.  in  a  reasonable  time  after  landing,— a  breach  was  assigned  in  the 
non-delivery  of  the  goods  although  a  reasonable  time  for  that  purpose  had  elapsed. 
B.  pleaded  that  after  the  arrival  of  the  steam-vessel  in  London  with  the  goods  on  board, 
and  after  the  goods  had  been  safely  landed  on  the  wharf,  B.  caused  the  same  to  be 
safely  deposited  and  stored  upon  the  wharf  until  they  could  be  carried  and  convejred 
therefrom  and  delivered  to  A.,  the  said  wharf  being  a  usual,  fit,  and  proper  place  for 
that  purpose,  and  that  B.  took  care  of  the  goods  whilst  they  remained  upon  the  vbarf, 
until  afterwards,  and  before  they  could  be  conveyed  from  the  wharf,  and  before  a 
reasonable  time  for  their  being  so  conveyed,  or  for  the  delivery  thereof  to  A.  had 
elapsed,  the  goods  were  destroyed  by  an  accidental  fire ;  by  means  whereof,  and  fcom 
no  other  catise,  and  without  any  carelessness,  negligence,  or  improper  conduct,  or 

>    want  of  due  care  in  B.,  B.  was  prevented  from  delivering  the  goods  to  A. 

Hfltff — in  reversal  of  the  judgment  of  the  Court  of  C.  P.,  upon  a  demurrer  to  this  plea,— 
that  the  plea  was  a  good  answer  to  the  count;  inasmuch  as  the  contract  to  carrf 
from  the  wharf  for  other  reward,  was  not  of  the  same  nature  as  the  contract  to  carry 

•  to  it,  and  the  count  contained  no  averment  that  B.  was  a  common  carrier,  and  that  if  not 
subject  to  the  liability  of  a  common  carrier  whilst  the  goods  were  in  the  warehonsr, 

-  all  that  B.  was  bound  to  do  by  the  contract  was,  to  take  reasonable  care  of  the  goods 
whilst  in  the  warehouse. 

Assumpsit.  First  county  that  the  plaintifT  below,  (the  defendant  in  error,) 
^n  the  22d  of  August,  1836,  at  the  request  of  the  defendant  below,  (tbe 
^plaintiffs  in  error,)  caused  to  be  delivered  to  the  defendants  (below)  r,gii 
divers,  to  wit,  eight  boxes  of  linens,  &c.,  of  the  plaintifT,  then  being  *■ 
in  ^;ood  order  and  condition,  and  of  great  value,  to  wit  of  the  value  of 
*1800/.,  to  be  taken  care  of,  and  safely  and  securely  carried  by  the  r^^ 
defendants  (b^'ow)  in  a  certain  steam- vessel  of  the  defendants  (below)  ^ 
called  the  City  of  Londonderry,  from  Belfast  to  Dublin,  and  (here,  to  wil| 
at  Dublin  aforesaid,  to  be  reshipped  into  a  certain  other  steam- vessel  of  tbe 
defendants  (below)  called  the  Willam  Fawcett,  and  to  be  by  them  carried 
in  the  last-mentioned  steam-vessel  from  Dublin  aforesaid  to  the  port  of 
London,  and  there,  to  wit,  at  the  port  of  London  aforesaid,  to  be  delivered 
in  the  like  good  order  and  condition  (all  and  every  the  dangers  and  acd* 
dents  of  the  seas,  steam  navigation  of  what  nature  and  kind  *soever,  r^^ 
excepted)  unto  the  plaintifT  (below)  or  assigris,  on  payment,  for  the  ^ 
Aid  goous,  of  certain  freight  and  chaif;c8,  with  primage  and  average  acco** 
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tomed;  that,  thereupon,  in  consideration  of  the  premises,  and  of  the  said 
freight  and  reward,  the  defendants  (below^  then  promised  to  take  care  of. 
and  safely  and  securely  carry  and  deliver,  the  said  goods  as  aforesaid  (all 
«nd  every  the  dangers,  &c.,  excepted ;)  and  that  suthough  the  defendants 
'below)  then  accepted  and  received  the  said  goods,  of  and  from  the  plain- 
liir,  for  the  purposes  aforesaid,  and  although  the  last-mentioned  steam- vessel, 
afterwards,  to  wit,  on  the  28th  of  August,  in  the  year  aforesaid,  safely 
arrived  at  London  aforesaid,  with  the  said  goods  on  board  thereof,  and 
although  none  of  the  dangers  and  accidents  so  excepted  as  aforesaid,  had 
prevented  the  safe  carriage  and  delivery  of  the  said  goods  or  of  any  part 
thereof,  and  although  a  reasonable  time  for  delivering  the  same  had  long 
before  the  commencement  of  the  suit,  elapsed,  and  although  the  plaintiff 
(below)  was  always  ready  and  willing  to  pay  the  defendants  (below)  the 
said  freight  and   charges,   with  such  primage  and  average  as  aforesaid; 
of  all  which  premises  the  defendants  (below)  on,  &c.,  had  notice  and  was 
Aen  requested  by  the  plaintiff  (below)  to  deliver  to  him  the  said  goods,  and 
although  the  defendants  (below),  in  part  performance  of  their  promise, 
delivered  to  the  plaintiff  (below)  at  London  aforesaid,  a  part  of  the  said 
goods,  to  wit,  one  of  the  said  boxes  of  linen,  yet  the  defendants  (below)  did 
not  nor  would  at  any  time  deliver  the  residue  or  any  part  thereof  to  the  plain- 
tiff (below)  ;  and  the  defendants  (below)  so  carelessly,  negligently,  and  im- 
properly conducted  themselves  with  respect  to  the  residue  of  the  said  goods, 
whilst  they  were  in  their  custody  for  the  purposes  aforesaid,  that  for  want  of 
due  care  in  the  defendants  (below)  and  their  servants,  in  that  behalf,  the  said 
*6471  '^^^^  aftervrards,  to  wit,  on,  &c.,  became  and  was  wholly  lost  *to 
^  the  plaintiff  (below).     And  by  reason  of  the  premises,  the  plaintiff 
(below)  wholly  lost  and  was  deprived  of  divers  ^reat  gains  and  profits  to  a 
large  amount,  to  wit  200/.,  which  would  otherwise  have  accrued  to  him, 
from  the  sale  of  the  said  residue  of  the  said  goods. 

Second  count,  that  the  plaintiff  (below)  on  the  22d  of  August,  1836, 
caused  to  be  delivered  to  the  defendants  (below)  at  their  request,  certain 
other  goods,  to  wit,  &c.,  to  be  carried  by  the  defendants  (below),  in  a  cer- 
tain other  steam* vessel  of  the  defendants,  called,  &c.,  from  Belfast  aforesaid, 
to  Dublin  aforesaid,  and  there  to  wit  at  Dublin  aforesaid,  to  be  reshipped  into 
a  certain  other  steam- vessel  of  the  defendants  (below),  called,  &c.,  and  to  be 
by  them  carried  and  conveyed  in  the  last-mentioned  steam-vessel,  from 
Dublin  to  London,  and  there,  to  wit,  at  London,  to  be  delivered  in  the  like 
good  order  and  condition  as  last  aforesaid  (all  and  every  the  dangers,  &c., 
excepted)  unto  the  plaintiff  (below)  or  his  assigns,  on  payment  for  the  last- 
mentioned  goods,  of  certain  freight  and  charges,  with  primage  and  average 
accu5;tomed  ;  that  thereupon,  in  consideration  of  the  premises  in  that  count 
mentioned,  and  also  in  consideration  that  the  plaintiff  (below),  at  the  request 
of  the  defendants  (below),  on,  &c.,  employed  them  to  take  care  of  the  last* 
mentioned  goods  at  the  wharf  where  they  should  be  landed  from  the  last- 
mentioned  steam-vessel  at  the  port  of  London,  and  to  carry  the  same  from 
such  wharf  to  a  certain  place  of  business  of  the  plaintiff  (below),  situate  in 
Ironmonger  Lane  in  London,  and  to  deliver  the  same  to  him  at  the  said 

Elace  of  business  in  a  reasonable  time  in  that  behalf,  after  they  should  be 
^  ind  d  at  such  wharf  as  aforesaid,  for  other  reward  to  the  defendants  (below) 
in  that  behalf,  they  promised  the  plaintiff  (below)  to  take  care,  as  last  afore- 
*6481  ^'^^^^  ^^  ^^^  last-mentioned  goods  at  the  wharf  where  *they  should 
-'  be  landed  from  the  last-mentioned  steam- vessel  at  the  port  of  London, 
and  to  carry  them  from  such  wharf  to  the  said  place  of  business  of  the 
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plaintiff  (below),  and  there  to  deliver  them  to  him,  in  a  reasonable  time  in 
that  behalf  after  they  should  have  been  landed  at  such  wharf  as  aforesaid ; 
and  that  although  the  last-mentioned  goods,  on  the  28th  of  August,  1836, 
arrived  in  safety  in  the  last-mentioned  steam-vessel  at  the  port  of  London 
aforesaid,  and  were  safelv  landed  at  a  certain  wharf  there,  called  Fenntng's 
Wharf;  and  although  the  defendants  (below),  after  such  landing,  to  wit, 
on,  &c.,  took  the  last-mentioned  goods  into  their  custody,  and  had  the  same 
in  their  possession  at  the  said  wharf,  for  the  purpose  of  taking  care  of  them 
at  the  said  wharf,  and  carrying  and  delivering  them  as  last  aforesaid ;  and 
although  a  reasonable  time  for  such  carrying  and  delivering  as  last  aforesaid, 
elapsed  lone  before  the  commencement  of  the  suit,  and  although  the  plaintiff 
(below)  had  always  been  ready  and  willing  to  pay  to  the  defendants  (below) 
the  last-mentioned  freight,  charges,  primage,  and  average,  and  the  said  other 
reward  in  that  count  mentioned,  according  to  the  terms  of  the  last-mentioned 
employment ;  of  all  which  premises  the  defendants  (below)  afterwards,  to 
wit,  on,  &c.,  had  notice,  and  were  then  requested  by  the  plaintiff  (below) 
to  take  care  of,  and  carry  and  deliver  the  last-mentioned  goods  according  to 
their  last-mentioned  promise ;  yet  the  defendants  (below)  did  not  nor  would 
take  care  of,  or  carry,  convey,  or  deliver  to  the  plaintifT  (below),  at  the  said 
place  of  business  or  anywhere  else,  the  last-mentioned  goods  or  any  part 
thereof  in  such  reasonable  time  or  at  any  time  whatsoever,  and  wholly  failed 
and  made  default  therein ;  and  the  defendants  behaved  and  conducted 
themselves  so  negligently,  carelessly,  and  improperiy  in  the  premises  lasi 
aforesaid,  that  by  and  through  their  improper  conduct  in  that  behalf,  the 
*last-mentioned  goods  became  and  were  wholly  lost  to  the  plaintiff  t^caq 
(below) ;  and  by  reason  of  the  premises  in  that  count  mentioned,  he  ^ 
lost  and  was  deprived  of  divers  great  gains  and  profits  to  a  large  amount,  to 
wit,  200/.,  which  would  otherwise  have  arisen  and  accrued  to  him  by  the 
sale  of  the  last-mentioned  goods. 

The  defendants  (below)  pleaded  first,  non  assumpsit. 

Secondly,  to  the  first  count,  that  after  the  arrival  of  the  said  steam-vessel 
called  the  William  Fawcett,  at  London  with  the  said  goods  jn  board 
thereof,  and  within  a  reasonable  time  from  such  arrival,  to  wit,  en  the  29th 
of  August,  1836,  they  did,  at  the  said  port  of  London,  deliver  the  said  goods 
in  the  like  good  order  and  condition  in  which  they  were  shipped  according 
to  their  said  promise  in  that  behalf,  and  that  no  part  thereof  was  lost  to  the 
plaintiff  (below)  for  want  of  due  care  in  them,  or  their  servants  in  that 
behalf,  mode  etformd  ;  concluding  to  the  country. 

Thirdly,  to  the  first  count,  that  the  said  steam-vessel  called  die  William 
Fawcett,  was  and  is  a  vessel  used  and  employed  by  the  defendants  (below) 
for  the  carriage  of  goods  for  freight  firom  the  port  of  Dublin  to  the  port  of 
London  ;  that  the  goods  in  that  count  mentioned,  were  shipped  and  received 
on  board  the  said  steam- vessel  at  Dublin  aforesaid,  upon  and  under  the  tema 
and  conditions  contained  in  a  certain  bill  of  lading,  wherein  it  was  expressed 
that  the  said  goods  were  to  be  delivered  at  the  said  port  of  London,  in  the 
like  good  order  and  condition  in  which  they  were  so  shipped,  (all  and  eveiy 
the  dangers,  &c.,  excepted)  unto  the  plaintiff  (below)  or  assigns,  on  payment 
for  the  said  goods,  of  freight  and  chai^res  as  mentioned  in  the  margin  thereof, 
with  primage  and  average  accustomed ;  that  after  the  arrival  ^  the  last* 
mentioned  steam-vessel  at  London,  with  the  said  goods  on  board  thereof,  89 
in  the  said  first  count  men'ioned,  to  wit,  on  the  said  29th  of  August,  1836, 
*the  defendants  (below)  caused  the  said  goods — except  the  part  x^m 
thereof  in  that  coivit  stated  to  Imve  been  delivered  to  the  plaintiff  ^ 
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(below),-^o  be  unshipped  dierefrom,  and  safe! j  and  securely  landed  and 
deposited  in  such  like  good  order  and  condition  as  aforesaid,  in  and  upon  a 
certain  wharf,  called  Fenning's  Wharf,  at  the  said  port  of  London,  there  to 
remain  until  die  same  could  be  delivered  to  him,  or  his  assigns,  according 
to  the  tenor  and  effect  of  the  said  bill  of  lading ;  the  said  wharf  being  a  place 
at  which  goods  conveyed  by  steam-vessels  from  the  port  of  Dublin  to  the 
port  of  London,  were,  on  their  arrival  at  the  last-mentioned  port,  used  and 
accustomed  to  be  landed  and  deposited  for  the  use  of  the  consignees  thereof, 
and  being  a  place  (it  and  proper  for  such  purposes ;  that  afterwards  and 
whilst  the  said  goods  (except  as  aforesaid^  were  deposited  and  remained 
upon  the  said  wharf  for  the  purposes  aforesaid,  and  before  a  reasonable  time 
for  the  delivery  thereof,  according  to  the  tenor  and  effect  of  the  said  bill  of 
lading,  had  elapsed,  to  wit,  on  Oie  day  and  year  last  aforesaid,  the  same 

foods  (except  as  aforesaid)  were,  together  with  divers  other  goods  then 
eing  upon  the  said  wharf  for  the  like  purposes,  consumed  and  destroyed 
by  a  fire  which  then  happened  and  broke  out  by  accident;  by  means 
whereof,  and  from  no  other  cause,  and  without  any  carelessness  or  negli- 
gence or  improper  conduct  or  want  of  due  care  in  the  defendants  (below)  or 
their  servants  in  that  behalf,  the  defendants  (below)  were  hindered  and  pre- 
vented from  delivering  the  said  goods  (except  as  aforesaid)  to  the  plaintiff 
(below)  or  his  assigns.    Verification. 

Fourthly,  to  the  first  count,  that  afler  the  steam-vessel  called  the  William 
Fawcett,  bad  safely  arrived  in  the  port  of  London,  with  the  said  goods  on 
board  thereof,  as  in  that  count  mentioned,  to  wit,  on  the  said  29th  of 
*6511  -^^^^^^  1836,  the  defendants  (below)  were  there  *ready  and  willing 
-1  to  deliver  the  same  to  the  plaindff  (below)  or  his  assigns  according 
to  their  said  promise,  but  that  neither  the  plaintiff  (below)  or  his  assigns 
was  or  were  there  ready  to  receive  the  same ;  whereupon  the  defendants 
(below)  caused  the  saicf  goods  (except  the  part  thereof  in  the  first  count 
stated  to  have  been  delivered  to  the  plaintiff  (below),)  to  be  unshipped,  and 
safely  and  securely  landed  and  deposited  in  the  same  good  order  and  con- 
dition in  which  they  were  delivered  to  the  defendants  (below),  in  and  upon 
a  certain  wharf,  called  Fenning's  Wharf,  within  and  at  the  said  port  of 
London,  there  to  remain  undl  the  plaintiff  (below)  or  his  assigns  should 
come  and  receive  the  same,  or  until  the  same  could  be  conveyed  and 
delivered  to  him  or  his  assigns,  the  said  wharf  being  a  place  at  which  goods 
conveyed  in  steam-vessels  from  the  port  of  Dublin  to  the  port  of  London, 
were,  on  their  arrival  at  the  last-mentioned  port,  used  and  accustomed  to  be 
landed  and  deposited,  and  being  a  place  fit  and  proper,  and  convenient  for 
that  purpose ;  and  that  aflerwards,  and  whilst  the  said  goods  (except  as 
aforesaid)  were  deposited,  and  remained  upon  the  said  wharf  for  the  purpose 
aforesaid,  and  before  the  plaintiff  (below)  or  his  assigns  came  or  sent  for  the 
same,  and  before  the  defendants  (below)  were  requested  to  deliver  the  same 
to  the  plaintiff  (below)  or  his  assigns,  or  a  reasonable  time  for  conveying 
^em  from  the  said  wharf  to  the  plamtiff  (below)  or  his  assigns  had  elapsed, 
and  before  the  same  could  be  removed  therefrom,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  said  goods  and  every  part  thereof  (except  as  afore- 
said), were,  tosfether  with  divers  other  goods  then  being  upon  the  said 
wharf  for  the  like  purposes,  consumed  and  destroyed  by  a  fire  which  then 
and  there  happened  and  broke  out  by  accident,  and  without  any  negligence 
or  improper  conduct  or  want  of  due  care  in  the  defendants  (below),  or  Iheir 
m^M-i  ^servants;  and  by  means  thereof,  and  from  no  other  cause,  the 
•'  defendants  (below)  were  hindered  and  prevented  from  delivering  tbci 
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id  goods  (except  as  aforesaid)  to  the  plaintiff  (below)  or  his  assigns. 
Yenficalion. 

Fifthly,  to  the  second  count,  that  the  defendants  (below)  did  not  take  the 
goods  in  that  count  mentioned,  into  their  custody,  nor  had  they  the  same  in 
meir  possession  at  the  wharf  therein  mentioned,  for  the  purpose  of  taking 
care  of  diem  at  the  said  wharf,  and  carrying,  conveying,  or  delivering  them 
as  therein  last  aforesaid,  modo  ^formQ :  conchiding  to  the  country. 

Sixthly,  to  the  second  count,  that  the  steam-vessel,  called  the  William 
Fawcett  therein  mentioned,  was  and  is  a  vessel  used  and  employed  by  the 
defendants  (below)  for  the  conveyance  of  eoods,  for  freight,  from  the  said 
port  of  Dublin  to  the  port  of  London,  and  that  the  goods  in  the  second 
count  mentioned,  were  shipped  and  received  on  board  the  said  steam-vessel 
at  Dublin  aforesaid,  upon  and  under  the  terms  and  conditions  contained  in 
a  certain  bill  of  lading,  wherein  it  was  expressed  that  the  said  goods  were 
to  be  delivered  at  the  said  port  of  London  in  the  like  good  order  and 
condition  in  which  they  were  so  shipped  (all  and  every  the  dangers,  &c., 
excepted),  unto  the  plaintiff  (below)  or  assigns,  payine  for  the  said  good^ 
freight  and  charges  as  mentioned  in  the  margin  thereof  with  primage  ar  < 
average  accustomed ;  that  after  the  arrival  of  the  last-mentioned  steaii  • 
vessel  at  London,  with  the'said  goods  on  board  thereof  as  in  the  second 
count  mentioned,  and  after  the  said  goods  had  been  safely  landed  upon  the 
said  wharf,  as  therein  also  mentioned,  the  defendants  (below)  caused  the 
same  to  be  safely  deposited  and  stored  upon  the  said  wharf  until  tliev  could 
be  carried  therefrom  and  delivered  to  the  plaintiff  (below),  the  said  wharf 
before  that  time  and  then  being  a  place  wherein  goods  conveyed  in  steam- 
vessels  from  Dublin  aforesaid  to  the  port  of  ""London  were,  on  their  r^cM 
arrival  at  the  last-mentioned  port,  used  and  accustomed  to  be  landed  '- 
and  deposited  for  safe  custody  until  they  could  be  carried  therefrom  and 
delivered  to  the  consignees  thereof,  and  a  place  fit  and  proper  for  such  pur- 
poses, and  that  the  defendants  (below)  did  take  care  of  the  said  goo<ls  and 
merchandise  whilst  they  remained  and  were  stored  and  deposited  upon  the 
said  wharf  for  the  purpose  last  aforesaid,  from  the  time  of  the  said  landing 
thereof,  until  afterwards  and  whilst  they  continued  so  stored  and  deposited, 
and  before  they  could  be  carried  from  the  said  wharf,  and  before  a  reason- 
able time  for  their  being  so  carried  or  for  the  delivery  thereof  to  the  plaintiff 
(below)  had  elapsed,  to  wit,  on  the  30th  of  August  in  the  year  last  afore- 
said, the  same  goods,  and  every  part  thereof,  were,  together  with  divers 
other  goods  then  being  upon  the  said  wharf  for  the  like  purposes,  casually 
consumed  and  destroyed  by  a  fire  which  then  happened  and  broke  out  bj 
accident ;  by  means  whereof  and  from  no  other  cause,  and  without  any 
carelessness,  negligence,  or  improper  conduct,  or  want  of  due  care  in  the 
defendants  (below,)  they  were  hindered  and  prevented  from  delivering  the 
said  goods  to  the  plaintiff  (below.)    Verification. 

The  plaintiff  (below)  joined  issue  on  the  first,  second,  and  fifth  pleas, 
and  demurred  specially  to  the  third  and  fourth  pleas,  and  generally  to  the 
sixth. 

The  causes  of  demurrer  assigned  as  to  the  thinl  plea  were :  that  it  con- 
iifssed  that  the  goods  were  not  delivered  according  to  the  bill  of  ladings  or 
according  to  the  promise  in  the  first  count  mentioned,  and  yet  it  did  not 
state  any  legal  excuse  for  such  non-delivery ;  that  it  amounted  to  an  ar^- 
nentative  denial  of  the  allegations,  in  the  first  count,  of  non-delivery  and 
negligence,  and  yet  it  did  not  directly  traverse  the  said  allegations,  or  either 
of  them ;  that  it  concluded  with  a  verification  instead  of  concluding  to  the 
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*6541  ^^^^ ;  ^^^  ^^  amounted  to  an  informal  *traverse  of  the  breaches 
•■  alleged  in  the  first  count ;  that  it  was  uncertain  whether  the  meaning 
of  it  was  that  the  goods  were  delivered  or  were  not  delirered,  and  if  it 
were  meant  that  the  goods  were  not  delivered  to  the  plaintifT  (below),  no 
legal  excuse  for  such  non-delivery  was  alleged,  and  if  it  were  meant  that 
the  goods  were  delivered,  the  non-delivery  alleged  in  the  first  count  ought 
lo  have  been  traversed,  and  the  plea  in  such  case  should  have  concluded 
to  the  country ;  that  the  plea  was  repugnant,  inasmuch  as,  in  one  part,  it 
admitted  that  the  goods  were  not  delivered  according  to  the  tenor  of  the 
bill  of  lading,  and  yet  in  another  part  it  set  up  as  a  defence  the  depositing 
of  the  same  in  a  place  being  a  proper  and  usual  place  for  depositing  goods 
for  the  use  of  the  consignees  thereof,  which,  if  it  were  any  defence,  amounted 
to  an  allegation  of  a  delivery  to  the  plaintiff  (below),  according  to  the  bill 
of  lading ;  that  the  plea  was  double,  inasmuch  as  the  defendants  (below) 
attempted  thereby  to  set  up  both  a  deliveiy  and  an  excuse  for  non-delivery, 
and  so  it  was  a  plea  both  in  denial,  and  in  confession  and  avoidance. 

The  causes  of  demurrer  assigned  as  to  the  fourth  plea  were :  that  the  said 
fourth  plea  neither  directly  traversed,  nor  confessed  and  avoided,  the  alle- 
gations in  the  first  count ;  that  it  disclosed  no  sufficient  excuse  for  the  non- 
%ielivery  by  the  defendants  (below)  and  their  improper  conduct  alleged  in 
the  first  count,  although  it  admitted  the  same ;  that  it  did  not  show  that  the 
plaintiff  (below)  was  bound,  or  that  it  was  his  duty,  to  be  ready  to  receive 
the  goods  when  the  defendants  (below)  were  ready  and  willing  to  deliver 
them,  as  alleged  in  the  plea,  or  at  any  other  time,  or  that  the  plaintiff  (below) 
was  bound  to  come  or  send,  or  ought  to  have  come  or  sent,  for  the  same ; 
that  it  did  not  appear  by  the  plea  that  the  defendants  (below)  gave  (he 
plaintiff  (below)  any  notice  of  the  arrival  of  the  steam-vessel,  or  of  the 
M^^i  g^>ods,  or  that  he  had  any  notice  or  knowledge  *of  their  being  ready 
-I  and  willing  to  deliver  the  goods,  or  that  he  knew  where  to  send  for 
or  to  receive  the  same ;  that  it  does  not  appear  by  the  plea  that  the  defend- 
ants (below)  ever  offered  to  deliver  the  goods  to  the  plaintiff  (below),  or 
tendered  them,  or  required  him  to  receive  or  to  send  for  them ;  that  it  .is 
admitted  that  the  goods,  except  the  part  delivered,  remained  in  the  hands 
of  the  defendants  (below)  for  the  purpose  of  delivering  them  under  the  bail- 
ment mentioned  in  the  first  count,  and  yet  no  sufficient  excuse  is  stated  for 
not  delivering  them,  and  no  answer  is  given  to  the  first  count,  inasmuch  as 
carriers  are  liable  for  loss  by  fire,  though  the  same  be  accidental ;  that  the 
plea  amounts  to  an  informal  and  argumentative  denial  of  the  failure  to 
deliver  alleged  in  the  first  count,  which  should  have  concluded  to  the 
country,  and  which  b  also,  in  that  case,  bad,  for  not  directly  traversing  the 
allegation  of  a  Mlure  to  deliver,  and  for  stating  matter  inconsistent  with  the 
allegations  in  the  first  count,  without  distinctly  traversing  the  same,  as  it 
admits  the  failure  to  deliver,  and  does  not  answer  the  same,  or  give  any 
legal  excuse  or  reason  for  the  same ;  that  the  plea  confesses  that  a  reason- 
able time  for  the  delivering  to  the  plaintiff  (below)  had  not  arrived,  and  thai 
the  goods  (except  as  aforesaid)  were  not  delivered,  and  states,  in  answer, 
merely  that  the  goods  were  burnt  whilst  in  their  hands  under  the  bailment 
in  the  first  count  mentioned  ;  that  it  concludes  with  a  verification,  whereas 
it  ought  to  have  concluded  to  the  country ;  that  it  does  not  appear  distinctly 
by  the  plea  whether  the  residue  of  the  goods  was  or  was  not  delivered,  and 
whether  the  same  was  or  was  not  in  the  hands  of  the  defendants  (belnw)  in 
pursuance  of  the  bailment  mentioned  in  the  first  count;  that  the  plea,  in 
one  Dart,  excuses  the  non-deliveiy,  by  showing  ar^mentatively  that  it  was 
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tion  of  law  or  of  fact  ?  The  court  could  not  decide  without  knowing  the 
size  of  the  ship  and  the  nature  of  the  cargo,  and  the  manner  in  which  it  is 
stowed  ;  for  each  case  would  depend  upon  its  own  peculiar  circumstances. 
[  Aldeiison,  B.  Would  it  not  be  a  question  of  fact  ?]  If  it  formed  any  part 
of  the  mercantile  law  that  the  master  was  bound  to  wait,  the  question  woolJ 
have  frequently  arisen.  [Patteson,  J.  It  is  you  who  raise  a  point  of 
hw ;  for  by  the  bill  of  lading  you  are  to  deliver  the  goods  in  the  port  oi 
London.  Vou  say  that  you  have  delivered  them  at  this  wharf,  and  call 
upon  us  to  say  that  you  have  delivered  them  according  to  the  contract.] 
Supposing  that  not  to  amount  to  a  delivery,  do  not  the  circumstances  here 
excuse  the  non-delivery  ^  If  the  goods  had  been  burnt  on  shipboard,  the 
ship-owners  would  have  been  protected,  as  already  observed,  by  the  26  G. 
3,  c.  86,  s.  2.  [Aldebson,  B.  The  arrival  of  the  vessel  is  known  to  the 
ship-owner,  but  not  to  the  consignee ;  and  he  must  have  a  reasonable  time 
to  become  acquainted  with  it.  Harman  v.  Clarke  seems  to  show  that  the 
question  of  reasonable  time  enters  into  the  ^contract.]  Leer  v.  Yates^  r«gnQ 
3  Taunt.  387,  is  a  strong  case  to  show  the  inconvenience  of  goods  ^ 
remaining  on  board  of  a  general  ship ;  and  none  can  arise  from  the  goods 
being  landed  at  a  proper  wharf.  In  Abbott  on  Shipping,  246,  5th  €^.,(0) 
the  duty  of  the  master,  on  the  voyage  being  completed,  is  thus  laid  down: 
''  When  the  ship  has  arrived  at  the  place  of  her  destination,  the  master  must 
take  care  that  she  be  safely  moored  or  anchored,  and  report  his  ship  and 
crew,  and  deliver  his  manifest  and  other  papers,  to  the  proper  officers,  ac- 
cording to  the  law  and  custom  of  the  place,  and  without  delay  deliver  the 
cargo  to  the  merchant  or  his  consignees  upon  production  of  the  bills  of  lading 
and  payment  of  the  freight  and  other  charges  due  in  respect  of  it ;  and  be 
has  no  right  to  detain  the  goods  for  wharfage  if  the  consignees  tender  the 
freight,  and  require  them  to  be  delivered  over  the  ship's  side ;  Bishop  t. 
Ware^  3  Campb.  360 ;  and  if,  by  the  terms  of  the  charter-party,  a  particular 
number  of  days  is  stipulated  for,  the  delivery,  either  generally  or  by  way  of 
demurrage,  he  must  wait  the  appointed  time  for  that  purpose."  ^Aop  v. 
Ware  seems  to  imply  that  the  goods  may  be  landed  ;  for  the  question  there 
was,  not  the  right  to  land  them,  but  to  charge  the  expenses  of  the  wharfage. 
And  it  is  said,  p.  248 :  ^^  In  England  the  practice  is,  to  send  such  goods  as 
are  not  required  to  be  landed  at  any  particular  dock,  to  a  public  wharf,  and 
order  the  wharfinger  not  to  part  with  them  till  the  freight  and  other  charges 
are  paid,  if  the  master  is  doubtful  of  the  payment."  In  that  passage  landing 
at  a  public  wharf  is  spoken  of  as  the  ordmary  practice.  It  is  further  laid 
down,  p.  249 :  "  The  manner  of  delivering  the  goods,  and  consequently 
the  period  at  which  the  responsibility  of  the  master  and  owner  will  cease, 
depend  upon  the  custom  of  particular  '^places,  and  the  usage  of  par-  r»goi 
ticular  trades.  Thus  a  hoyman  who  brings  goods  from  an  out-port  '- 
into  the  port  of  London  is  not  discharged  by  landing  them  at  the  usual 
wharf,  but  is  bound  to  take  care  and  send  them  out  by  land  to  the  place  of 
consignment.  And  if  the  consignee  require  to  have  the  goods  delivered  to 
himself,  and  direct  the  master  not  to  land  them  on  a  wharf  at  London,  the 
master  must  obey  the  request ;  for  the  wharfinger  has  no  legal  right  to  insist 
upon  the  goods  being  landed  at  his  wharf,  although  the  vessel  be  moored 
against  it.  But  in  the  case  of  ships  coming  from  a  foreign  country,  (/Wtrery 
at  a  wharf  in  London  discharges  the  master.^^  It  seems  to  be  assumed 
throughout  the  whole  treatise  that  the  goods  may  be  landed ;  and  the  learned 
author,  in  defining  the  duty  of  the  master,  nowhere  suggests  that  the  gocxh 

(a)  See  6th  ed.  331. 
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must  be  kept  on  board  of  the  vessel  for  any  period  Trhatever.  Hyde  v.  The 
Trent  and  Mersey  J^Tamgation  Company^  5  T.  R.  389,  which  was  cited  by  the 
other  side  apon  the  argument  below,  is  distinguishable  from  the  present  case. 
But  there  Lord  Kenyon,  speaking  of  the  general  liability  of  carriers,  says,  **  If 
the  defendants  here  be  liable,  4;onsider  bow  fer  the  liability  of  carriers  will 
be  extended  ;  it  will  aSect  the  owners  of  ships  bringing  goods  from  foreign 
countries  to  merchants  in  London :  are  thev  bound  to  carry  the  goods  to  the 
warehouses  of  the  merchants  here,  or  will  they  not  have  discharged  tlieix 
duty  on  landing  them  at  the  wharf  to  which  they  generally  come  ?  It  would 
be  strange  indeed  if  the  owners  of  a  West  Indiaman  were  held  liable  for  any 
accident  that  happened  to  goods  brought  by  them  to  England,  after  having 
landed  them  at  their  usual  wharf."  And  Bcjller,  J.,  says,  '^  When  goods 
*f>R21  ^^  brought  here  from  foreign  countries,  they  are  brought  *under  a 
^  bill  of  lading,  which  is  merely  an  undertaking  to  carry  from  port  to 
port.  A  ship  trading  from  one  port  to  another  has  not  the  means  of  carrying 
the  goods  on  land  ;  and  according  to  the  established  course  of  trade,  a  de- 
livery on  the  usual  wharf,  is  such  a  delivery  as  will  discharge  the  carrier." 
And  Grose,  J.,  observes,  ^'  The  case  of  foreign  goods  brought  to  this  coun- 
try, depends  on  the  custom  of  the  trade,  of  which  the  persons  engaged  in  it 
are  supposed  to  be  congnisant :  by  the  general  custom  the  liability  of  ship 
carriers  is  at  an  end  whm  the  goods  are  landed  at  the  usual  wharf, ^^  It 
cannot  be  objected  here  that  Pennine's  Wharf  was  not  a  proper  and  an  usual 
place  for  landing  the  goods ;  and  it  is  submitted,  that  on  their  being  landed 
the  liability  of  the  defendants  (below)  as  carriers  ceased,  and  they  held  the 
goods  merely  as  wharfingers  or  warehousemen.  By  the  bill  of  lading,  the 
goods  are  deliverable  on  payment  of  freight,  and  it  is  apprehended  that  on 
the  goods  being  landed  the  voyage  was  complete,  and  the  freight  became 
payable  ;  MaskUer  v.  BuUerj  1  Campb.  84.  [Patteson,  J.  I  do  not 
know  that  it  makes  any  difference,  but  by  the  bill  of  lading  the  goods  are 
deliverable  on  payment  of  '^  certain  freights  and  charges^**  which  may  mean 
cartage.]  The  more  probable  inference  is,  that  it  means  wharfa^>  and  other 
expenses  attending  the  landing  of  the  goods.  Roskell  v.  Waterhouse^ 
2  Stark.  N.  P.  C.  461,  (3  E.  C.  L.  R.,)  and  Garside  v.  The  Trent  and 
Mersey  Navigation  Company^  4  T.  R.  581,  show  the  distinction  which  ex- 
ists between  the  two  characters  of  carriers  and  warehousemen. 

Supposing  the  master  to  be  bound  by  law  to  keep  the  goods  on  board  for 
a  recognised  time,  the  ground  of  complaint  would  be  that  he  has  not  so  kept 
them.  This,  however,  is  not  an  action  for  landing  the  goods  before  a  rea- 
*^5)11  ^^^^^^^  time,  but  for  the  non-delivery  of  the  goods ;  and  it  is  *shovvn 
'  I  that  before  there  was  a  complete  delivery,  the  goods  were  lost  under 
circumstances  which  relieve  the  defendants  below  from  liability.  If  a  con- 
signee is  entitled  to  receive  the  goods  directly  from  the  vessel,  it  can  only 
be  on  the  ground  of  avoiding  any  increased  charges.  That,  however,  will 
not  deprive  the  master  of  the  right  to  land  the  ^ods,  allowing;  the  con 
si&rne^  to  take  them,  paying  the  same  charges  as  if  he  had  received  them  in 
the  ri'^er. 

W«»h  respect  to  the  bill  of  exceptions,  it  was  sought  at  the  trial  by  the 
plaintifT  below,  to  enfi^rafr  terms  on  the  bill  of  lading  arising  out  of  the  pre- 
vioufs  course  of  dealing  between  the  parties,  in  order  to  show  that  the 
delivery  mentioned  in  the  bill  of  lading  meant  a  delivery  at  the  plaintiff's 
place  of  business.  The  evidence  was  rejected  for  that  purpose,  but  wa^ 
admitted  to  prove  the  custom  of  the  port  of  London.  It  is  submitted  that 
't  was  not  admis^ble  for  the  latter  purpose.    And,  in  reality,  the  evidence 
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-was  not  given  to  show  the  meaning  of  the  instrument  in  all  cases,  bat  oolj 
3s  between  these  parties ;  and  no  authority  can  be  adduced  that  a  practice 
existing  between  two  individuals  is  admissible  to  show  the  meaDin^;  of  a 
contract  entered  into  by  them.  The  ground  of  the  admissibility  of  evidence 
to  show  the  usage  of  particular  trades  is,  that  the  words  have,  amone  ail 
persons  engaged  in  such  trades,  a  recognised  meaning*  [Parke,  B.  iou 
must  begin  to  prove  a  custom  by  particular  instances.]  Supposing  that  this 
bill  of  lading  had  been  assigned,  would  it  then  have  borne  a  different 
meaning  irom  what  it  would  have  done  in  the  hands  of  the  consignee? 
And  if  the  assignee  had  demanded  the  goods  at  the  vessel's  side,  could  the 
master  have  refused,  stating  that  he  would  only  deliver  the  goods  at  Iron- 
monger Lane  ?  If  it  be  said  that  the  word  ^'  delivery"  is  ambiguous—that 
it  may  mean  either  delivery  at  the  ship's  side,  or  at  the  consignee's  place  of 
^business,  although  that  may  let  in  general  evidence  of  the  custom,  r^^ 
it  does  not  render  the  course  of  deaung  between  the  parties  admis-  '- 
sible.  BlackeU  v.  The  Royal  Exchange  Assurance  Company^  2  Tynrb. 
266,  2  C.  &  J.  244 ;  Smith  v.  JFtfaon,  3  B.  &  Ad.  728,  (23  E.  C.  L  R.,) 
and  other  cases  show  that  when  such  evidence  is  admitted,  it  is  to  establi.« 
a  general  usage  or  evidence  of  a  custom  in  a  particular  trade  or  at  a  (k. 
ticular  place.  [Alderson,  B.  If  you  seek  to  qualify  the  meaning  of  a 
word  by  usage,  may  not  the  other  party  prove  that  you  did  not  act  upon 
the  usage  ?  May  not  his  answer  be  either  that  there  is  no  such  usage,  or 
that  you  did  not  act  upon  it?]  There  is  no  pretence  for  saying  that  the 
evidence  was  oflered  to  prove  any  general  usage,  or  that  under  a  general 
bill  of  lading,  the  shipowner  is  bound  to  deliver  the  goods  at  the  warehouse 
of  the  consignee.  It  is  obvious  that  the  evidence  was  intended,  not  to 
prove  any  general  usage,  but  the  reverse.  [Parke,  B.  It  is  impossible  to 
say  that  the  evidence  was  not  admissible,  in  order  to  show  what  was  the 
custom,  or  to  show  that  the  parties  in  their  dealing  had  not  acted  upon  it. 
The  evidence  was,  no  doubt;  admissible  upon  the  ground  put  by  Tindal, 
C.  J. — for  the  purpose  of  ascertaining  the  course  of  usage  and  delivery  in 
the  port  of  London.  Patteson,  J.  The  exception  taken  is  not — that  the 
evidence,  although  it  may  have  been  admissible  to  prove  the  custom,  did 
not  tend  to  establish  it.] 

With  regard  to  the  summing  up,  two  distinct  objections  arise ;  the  one, 
as  to  the  statement  that  landing  the  goods  at  the  wharf  satisfied  the  bill  of 
lading,  and  the  other,  as  to  the  statement  that  the  defendants  were  not  liable 
for  the  destruction  of  the  goods  by  fire,  inasmuch  as  they  did  not.bold  them 
as  carriers.  With  respect  to  the  first  point,  it  is  quite  consistent  with  the 
right  of  the  consignee  to  come  to  the  ship's  side  and  ^demand  the  r«gge 
gCK)ds,  that  a  delivery  at  a  proper  wharf  was  a  delivery  within  the  ^ 
meaning  of  the  bill  of  lading.  No  such  demand  was  made,  and  no  point 
was  urged  at  the  trial  that  the  goods  were  landed  before  a  reasonable  time 
had  elapsed  for  the  making  of  a  demand  ;  and,  in  point  of  fact,  no  instance 
was  shown  of  a  delivery  of  goods  at  the  ship's  side.  If  the  goods  had  been 
stolen  on  the  wharf,  the  defendants  (below)  would  not  have  been  liable, 
neither  would  they  have  been  res))onsible  for  the  wharfage.  Even  sup- 
posing«  that  from  any  previous  course  of  dealing,  or  from  any  other  cau^, 
the  plaintiff  (below)  was  not  bound  to  send  for  his  goods,  but  that  it  was  the 
duty  of  the  defendants  (below)  to  land  them  and  to  forward  them  to  him, 
although  the  defendants  (below)  might  still  have  the  custody  of  the  goods, 
they  held  them  no  longer  as  common  carriers  but  as  warehousemen,  and  the 
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Lord  Chief  Justice  ought  to  have  directed  the  jury  that  they  were  not  re- 
qwoAble  in  that  character  for  the  loss  which  had  occurred. 

CSeumeUy  (with  whom  were  Slepheny  Serjt.,  and  Cromphn^)  cantrdj 
was  stopped  by  the  court,  it  being  intimated  that  if  the  court  thought  it 
necessary,  they  would  hear  him  on  a  future  day.  Cur.  adv.  vuU. 

The  court  on  this  day  informed  Cresswell  that  the  only  point  on  which 
they  thought  the  Court  of  Common  Pleas  wrong,  was  with  respect  to  the 
demurrer  to  the  plea  to  the  second  count,  and  asked  him  if  the  plaintiff 
(below)  was  wiUing  to  strike  out  that  count ;  or,  if  not,  whether  it  was 
thought  important  to  endeavour  to  support  the  judgment  upon  that  count, 
which  only  involFcd  a  question  of  costs.  Cresswefl  declined  to  press  for 
judgment  upon  the  second  count,  the  judgment  of  the  court  upon  the  other 
question  was  now  delivered  by 

*6861  *^^  DfiNMAN,  C.  J.  The  court  has  to  decide  in  this  case, 
-I  whether  the  Court  of  Common  Pleas  were  right  in  giving  judgment 
for  the  plaintiff  (below)  on  the  demurrers  to  two  pleas  to  the  first  count  of 
the  declaration,  and  to  one  to  the  second ;  and  also  whether  the  exceptions 
to  the  opinion  of  the  Lord  Chief  Justice  on  the  trial  of  the  issues  ought  to 
be  allowed.  We  think  our  judgment  should  be  in  &vour  of  the  plaintiff 
below,  who  is  the  defendant  in  error,  except  as  to  the  demurrer  to  the  plea 
to  the  second  count. 

The  declaration  is  in  assumpsit.  The  first  count  states  the  delivery  to 
the  defendants  (below)  of  certain  eoods  to  be  carried  by  them  in  a  steam- 
vessel  from  Dublin  to  London,  ana  there  delivered  (all  and  every  the  dan- 
gers and  accidents  of  the  seas,  steam-navigation,  &c.,  excepted,)  to  tht 
plaintiff  (below)  or  his  assigns ;  and  the  breach  assigned  is,  the  non-delivery 
in  London.  The  second  count  is  on  a  promise — in  consideration  of  the 
previous  delivery  to  be  carried  to  London  for  freight,  and  of  the  employ- 
ment of  the  defendants  by  the  plaintiff  for  other  reward, — to  take  care  of 
the  goods  at  the  wharf  where  they  should  be  landed  from  the  steamboat, 
and  to  carry  the  same  from  the  wharf  to  the  plaintiff's  place  of  business, 
and  to  deliver  the  same  in  a  reasonable  time ;  and  the  non-delivery  as  a 
breach. 

To  the  first  count  is  a  plea,  that  the  foods  were  put  on  board  under  a 
bill  of  lading,  by  which  thev  were  made  deliverable  to  the  plaintiff  (below) 
or  his  assigns  on  payment  of  freight ;  that  after  the  arrival  of  the  goods,  the 
defendants  (below)  caused  them  to  be  deposited  on  Fenning's  Wharf,  there 
to  remain  until  they  could  be  delivered  to  the  plaintiff  (below),  that  wharf 
being  a  place  at  which  goods  conveyed  by  steam-vessels  from  Dublin  to 
London  were  used  and  accustomed  to  be  landed  and  deposited  for  the 
consignees  thereof,  and  a  place  fit  and  proper  for  that  purpose ;  and  that 
*ffi71  ^^cf^^^^y  ^^^  before  a  ^reasonable  time  for  the  delivery  thereof, 
^  according  to  the  bill  of  lading,  the  goods  were  destroyed  by  an  acci- 
dental fire.  Another  plea  (the  fourth)  stated  that,  aOer  the  arrival  of  the 
Aip  and  goods,  the  defendants  were  ready  and  willing  to  deliver  to  the 
plaintiff  or  his  assigns ;  but  neither  the  plaintiff  or  his  assigns  were  then 
ready  to  receive  the  same,  and  that  the  goods  were  thereupon  deposited  on 
Fenning^s  Wharf,  (with  the  same  averment  of  the  place  bein^  usual,  fit, 
and  proper,)  and  that  they  were  destroyed  there  by  an  accidental  fire  before 
the  defendants  had  been  requested  to  deliver  the  same,  or  a  reasonable  time 
had  elapsed  for  that  purpose. 

These  are  the  pleas  to  the  first  count. 

Another  plea  (the  sixth)  to  the  second  count  states,  that  the  defendants 
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took  care  of  the  goods  whilst  they  were  at  the  wharf;  and  that  whilst  thej 
continued  there,  and  before  a  reasonable  time  had  elapsed  for  their  deliveiy, 
the  goods  were  destroyed  by  fire  ;  and  that  without  any  negligence,  impro> 
per  conduct,  or  want  of  due  care  in  the  defendants,  they  were  prerented 
from  delivering  the  goods  to  tlie  plaintiff. 

To  the  third  and  fourth  pleas  there  were  special  demurrers,  and  to  the 
mxth  a  general  demurrer ;  and  upon  argument,  the  judgment  was  in  favoarof 
the  plaintiff,  not  on  any  of  the  grounds  of  special  demurrer,  but  on  the  merits. 

We  are  all  of  opinion  that  the  two  pleas  to  the  first  count  are  bad  in  sob- 
stance  ;  because  they  do  not  state  either  a  delivery  to  the  consignee  or  his 
assigns,  or  that  a  delivery  to  Fenning's  Wharf  was  a  delivery  to  them,  ac- 
cording to  the  usage  of  the  port  of  London  with  respect  to  goods  on  such  a 
voyage ;  and  if,  as  the  goods  were  deliverable  to  the  plaintiff  or  his  assigns, 
the  defendants  were  not  bound  to  deliver  until  they  had  notice  that  the 
plaintiff  or  some  assignee  would  receive,  or  until  the  party  entitled  should 
come  to  receive  them,  *still  the  defendants  were  bound  to  keep  the  pgnn 
goods  on  board,  (or  on  the  wharf  at  their  own  risk,)  for  a  reasonable  ^ 
time,  to  enable  the  consignee  or  his  assigns  to  come  and  fetch  them,  and 
they  continued  liable  untu  such  reasonable  time  had  elapsed.  The  defend- 
ants could  not  at  once  discharge  themselves  from  all  responsibility  under  the 
bill  of  lading  by  immediately  landing  the  goods,  and  that  without  any  notice 
to  the  consignee.  But  both  those  pleas  are  defective  in  substance,  in  not 
averring  that  a  reasonable  time  for  the  plaintiff  to  come  and  receive  the 
goods  had  elapsed  when  the  goods  were  landed,  or  when  they  were  de- 
stroyed ;  nor  is  any  notice  to  the  consignee  stated  ;  nor,  though  it  is  pleaded 
that  the  defendants  were  ready  and  willing  to  deliver,  is  it  idleged  that  no- 
tice of  that  readiness  was  given  to  the  plamtiff.  It  is  quite  consistent  with 
the  averments  in  these  pleas,  that  the  moment  the  steam-vessel  arrived,  the 
goods  were  landed  before  the  consignees  had  notice  of  the  arrival,  or  any 
opportunity  of  receiving  the  goods  from  the  ship's  side.  For  these  reasons 
we  concur  entirely  with  the  judgment  of  the  Court  of  Common  Pleas,  on  the 
demurrer  to  the  pleas  to  the  first  count. 

As  to  the  plea  to  the  second  count,  we  do  not  think  that  the  judgment 
was  correct,  though  whether  it  was  correct  or  not  is  of  small  importance,  as 
the  plaintiff  will  ultimately  succeed  on  the  first  count.  It  appears  to  hare 
proceeded  upon  the  supposition  that  taking  the  second  count  altogether,  the 
duty  to  carry  ^^m  the  wharf,  was  of  the  same  character  as  that  to  cany  to  it, 
and  that  such  obligation  was  that  of  common  carriers,  who  are  responsible 
for  an  accidental  fire.  But  we  do  think  either,  that  the  contract  to  cany 
from  the  wharf  for  other  reward  was  of  the  like  nature  as  that  to  carry  to  it, 
or  that  the  latter  was  a  contract  by  the  defendants  as  common  carriers.  It 
is  nowhere  averred  that  they  were  so  ;  and  the  contract  to  carry  to  London 
is  no  *more  than  an  engagement  to  carry  the  goods  of  the  plamtiff,  r«ggQ 
to  a  particular  ship..  And  if  the  defendants  were  not  subject  to  the  ^ 
liability  of  common  carriers  whilst  the  goods  were  in  the  warehouse,  all  that 
they  were  bound  to  do  by  the  contract  as  alleged  in  the  second  count,  was, 
to  take  reasonable  care  of  the  goods  there,  and  the  plea,  which  states  that 
they  did  so,  and  that  the  loss  did  not  happen  from  the  want  of  such  care,  i& 
good.  We  think,  therefore,  that  the  judgment  on  the  demurrer  to  the  plea 
to  the  second  count  should  have  been  for  the  defendants,  and  that  the  judg- 
ment in  that  respect  should  be  reversed. 

It  remains  to  consider,  whether  the  exceptions  to  the  ruling  of  the  Lord 
Chief  Justice  ought  to  prevail.    Upon  this  part  of  the  case  we  are  confined 
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to  the  simple  question,  whether  the  exceptions  were  well  founded  or  not. 
The  first  of  these  was,  that  evidence  (written  and  parol)  of  former  dealings 
between  the  same  parties  as  to  the  carriage  of  goods  from  the  wharf  to  the 

tlaintiflf's  place  of  business  was  not  admissible.  The  Lord  Chief  Justice 
eld,  that  it  was, — ^for  the  purpose  of  ascertaining  the  course  and  usage  of 
delivery  in  the  port  of  London.  And  we  are  of  me  same  opinion ;  for  they 
are  instances  tending  to  prove  the  non-existence  of  the  custom  set  up  by  the 
defendants.     This  exception  therefore  is  unfounded. 

The  next  exception  was,  to  the  direction  of  the  Lord  Chief  Justice  to  the 
jury,  and  was  of  a  twofold  character ;  first,  that  he  declined  to  tell  the  jury 
that  a  delivery  at  Fenning's  Wharf  was  in  point  of  law  a  sufficient  delivery, 
and  discharged  the  defendants  from  all  responsibility,  and  further,  that  be 
declined  to  tell  them  that  no  contract  could  be  inferred  from  the  course  of 
dealing  to  vary  or  superadd  to  the  written  contract  in  the  bill  of  lading,  and 
further,  that  he  ought  to  have  told  them,  that  if  the  goods  landed  on  the 
*6901  ^^^^  ^^^  *st\il  in  the  defendant's  hands,  they  were  in  their 
-I  hands  as  warehousemen  only,  and  not  as  carriers,  and  that  the  mat- 
ters given  in  evidence  were  conclusive  in  favour  of  the  defendants.  And 
the  second  objection  to  the  direction  was,  that  it  was  wrong  to  tell  the  jury 
that  the  question  raised  by  the  pleadings  to  the  first  count — whether  there 
had  been  a  delivery  of  the  goods — was  a  question  for  their  consideration, 
and  that  the  jury  were  to  say,  whether  upon  the  whole  of  the  evidence,  a 
delivery  at  Fannmg's  Wharf  of  goods  shipped  under  the  bill  of  lading  was 
a  delivery  according  to  the  usage  and  practice  of  delivering  goods  observed 
m  the  port  of  London ;  that  if  they  were  of  opinion  that  it  was  not  a  de- 
livery according  to  such  usage  and  practice,  they  were  to  find  their  verdict 
for  the  plaintiflT,  if  not,  they  were  to  find  their  verdict  on  the  first  count  foi 
the  defendants. 

The  direction  of  the  Lord  Chief  Justice  appears  to  us  to  have  been  per- 
fectly correct  as  to  the  issue  on  the  delivery  in  the  first  count ;  and  all  ques- 
tion (if  there  ever  was  any)  as  to  the  propriety  of  the  direction  so  far  as  it 
related  to  the  second  count,  is  put  an  end  to  by  the  course  pursued  by  dis- 
cba^ng  the  jury  as  to  the  issue  on  that  count.  The  delivery  at  Fanning's 
Wharf  was  certainly  not  a  delivery  under  the  bill  of  lading,  unless  the  usage 
and  practice  in  the  port  of  London  made  it  so.  We  are  clearly  of  opinion, 
that  this  objection  ought  not  to  prevail.  Therefore  the  judgment  is  affirmed 
with  that  exception.  Judgment  accordingly. 


MEMORANDUM. 

In  this  vacation  Mr.  Justice  Bosakquet  resigned  his  seat  as  one  of  the 
judges  of  this  court,  to  which  he  had  been  appointed  in  Hilary  term,  1830. 
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ARGUED  AND  DBTERMINED 
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COURT  OF  COMMON  PLEAS, 

or 

IN  THE 
FIFTH  YEAR  OF  THE  REI6K   OF  VICTORIA. 


The  judges  who  usually  sat  in  banc  during  this  term  were, 

TiNDAL,   C.   J.  EbSKINE,   J. 

COLTMAN,  J.  MaULE,   J. 


IVATT  V.  MANN. 


Upon  the  trial  of  a  feigned  issae  to  try  whether  A.  is  entitled  for  and  in  respect  of  Black- 
acre,  to  a  separate  right  of  feeding  and  folding  an  unlimited  number  of  sheep  orei 
certain  open  fields  and  commons,  it  appeared  that  A.  had  a  right  of  rommon  o**cr  soch 
open  fields  and  commons  in  respect  of  sheep  levani  and  courhant  upon  Blackacre. 
Held,  that  the  evidence  negatived  the  unlimited  right  claimed,  and  that  the  verdict  was 
properly  found  for  the  defendant  notwithstanding  the  rules  of  H.  T.  4  W.  4,  which 
were  held  not  to  apply  to  cases  of  feigned  issues. 

It  appearing  that  the  claim  put  in  by  the  plaintiff  before  the  commissioner  was  in  the 
form  in  which  it  had  been  stated  in  the  issue,  and  that  his  claim  in  respect  of  Black- 
acre  had  been  admitted  by  the  commissioner,  the  court  discharged  a  rule — fur  referriiig 
it  to  the  master  to  amend  the  issue,  and  for  a  new  trial  to  be  had  upon  the  issue  so 
amended. 

Feigned  issue,  to  try  whether  the  plaintiff  was,  for  and  in  respect  of  a 
certain  freehold  estate  called,  at  this  day,  the  Manor  Farm,  consisting  of 
160  acres  of  'freehold  land,  and  122  acres  of  copyhold  land,  within  rcggo 
and  parcel  of  the  manor  of  Rampton  Lyles,  and  of  all  the  freehold  *- 
land  which  formerly  belonged  to  the  Manor  Farm,  entitled  to  a  separate  rieht 
of  feeding  and  folding;  an  unlimited  number  of  sheep  exclusively  for  his 
own  use,  called  the  Manor  flock,  having  and  exercising  equal  rights  of  pas- 
ture with  the  Town  flock,  upon  all  the  open  fields  and  commons  of  Rampton. 

At  the  trial  before  Aldcrson,  B.,  at  the  Cambridge  summer  assizes  in 
1840,  the  following  facts  appeared. 

In  1839,  an  act  passed  for  enclosing  lands  in  the  parish  of  Rampton,  (2  & 
3  Vict.  c.  15,  Priv.  Act,)  containing  the  ordinary  provisions  for  allotting 
land  in  lieu  of  the  rights  of  common  extmguished,  with  the  usual  power  to 
parties  dissatisfied  with  the  decision  of  the  commissioner,  of  trying  their 
right  by  a  feigned  issue.  Two  flocks  of  sheep  had,  from  time  immemorial 
been  depastured  upon  the  open  fields  and  commons  of  Rampton ;  the  Towd 
flock,  consisting  of  sheep  put  in  by  the  occupiers  of  certain  quantities  of 
ploughed  land,  the  Manor  flock,  consisting  of  sheep  belonging  to,  and  levant 
362 
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and  cimchant  upon,  the  Manor  Farm,  which,  when  entire,  had  contained 
600  acres^  but  which,  before  the  passing  of  the  enclosure  act,  had  been 
diFided  into  several  properties,  of  which  the  larg^est  was  held  by  the  plaintiff; 

Up  to  the  period  of  this  division,  the  occupiers  of  the  Manor  Farm  had 
exercised  the  right  of  common  oyer  the  whole  of  the  open  fields  and  com- 
mons of  Rampton,  and  after  such  division,  the  plaintiff  exercised  the  right 
for  his  flock,  now  called  the  Manor  flock,  'fhis  flock  and  the  Town  flock 
had  common  over  the  same  land,  and  for  the  same  period ;  but  each  flock 
was  under  the  care  of  a  separate  shepherd,  who  changed  their  walks  every 
day.  Upon  this  evidence  il  was  objected,  on  the  part  of  the  defendant, 
that  the  issue  must  be  found  for  him,  the  right  claimed  being  general,  and 
*6931  ^^  proof  ^extending  only  to  sheep  levant  and  couchant.  The  learned 
^  judge  being  of  this  opinion,  directed  the  jury  to  find  their  verdict 
^or  the  defendant,  giving  the  plaintiff  leave  to  move  to  enter  a  verdict  for 
him  in  case  the  court  should  be  of  opinion  that  the  evidence  supported  the 
afiirmative  of  the  issue,  or  that  the  learned  judge  ought  to  have  directed  a 
verdict  for  the  plaintiff  under  the  provisions  of  the  rules  of  H.  T.  4  W.  4. 

In  the  following  Michaelmas  term,  KMp  moved  to  enter  a  verdict  for  the 

tiaintiff  according  to  the  leave  reserved,  or  that  the  issue  might  be  referred 
ack  to  the  master  to  be  amended,  and  a  new  trial  had  upon  such  amended 
issue.  The  second  alternative  presented  by  the  applicadon,  was  founded 
upon  an  affidavit,  which  stated  that  the  feigned  issue,  as  proposed  on  the 
part  of  the  plaintiff,  contained  a  count  restricting  the  claim  to  a  right  of 
common  in  respect  of  the  cattle  levant  and  couchant  on  the  Manor  Farm  ; 
that  the  defendant  objected  to  the  issue  so  prepared,  on  the  ground  that  the 
claim  made  by  the  plaintiff  before  the  commissioners  had  been  as  follows: — 
^'  I  claim  for  and  in  the  right  of  the  whole  of  the  above  freehold  estate,  and 
of  all  the  freehold  lands  which  formerly  belonged  to  the  Manor  Farm,  a 
separate  right  of  feeding  and  folding  an  unlimited  number  of  sheep  exclu- 
sively to  my  own  use,  called  the  Manor  flock,  having  and  exercising  equal 
rights  of  pasturage  in  every  respect  with  the  Town  flock,  upon  all  the  open 
fields  and  commons  of  Rampton  ;"  that  the  settling  of  the  issue  was  reH^rred 
to  the  master  as  directed  by  the  court ;  and  that  the  master,  notwithstanding 
the  remonstrance  of  the  plaintiff  by  his  counsel,  decided  upon  settling  the 
issue  in  the  terms  of  the  claim  so  made  before  the  commissioner. 

To  show  that  levancy  and  couchancy  would  be  implied,  Kelly  referred 
to  1  Wms.  Saund.  28  n.  (4). 

*6941        *  Stephen  J  Serit.,  now  showed  cause,  upon  an  affidavit  which  stated 
-■    that  the  commissioner  had  allowed  the  plaintiff  the  benefit  of  a 
right  of  common  for  sheep  levant  and  couchant  upon  his  portion  of  the  Ma- 
nor Farm. 

The  issue  being  framed  strictly  in  accordance  with  the  claim  which  the 
plaintiff  put  in  before  the  commissioner,  it  is  submitted  that  the  court  has 
no  power  to  direct  the  amendment  to  be  made,  and  that,  if  they  have  such 
power,  it  ought  not  to  be  exercised,  for  it  appears  that  the  plaintiff  has 
already  had  the  full  benefit  of  so  much  of  his  claim  as  he  proved  at  the 
tnal. 

There  is  no  ground  for  entering  a  verdict  for  the  plaintiff.  The  claim 
set  up  was  untenable ;  it  was  so  considered  by  the  learned  judge  at  the 
trial.  A  ricrfat  of  common  must  be  either  for  a  certain  number  or  for  cattle 
levant  and  couchant.  [Tindal,  C.  J.  That  cannot  be  disputed.  BompaSj 
Serjt.  It  is  not  contended  that  the  plaintiff's  case  was  proved  in  the  very 
terms  of  the  issue.    Maule,  J.    Then  there  cannot  be  a  verdict  for  the 
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plabtiff  upon  the  iasue  as  now  framed.]    There  is  nothing  n  the  act  to 
vary  the  general  rule.     The  present  proceeding  is  in  the  natuic  of  an  appeal 
from  the  decision  of  the  commissioner.    No  power  is  given  of  finding  the 
facts  specially.     The  statute  directs  ^'that  the  costs  attending  such  action, 
shall  abide  the  event  of  the  trial  of  such  issue  or  issues.''    This  shows  that 
a  direct  decision  in  favour  of  one  of  the  parties  was  contemplated.    The 
plaintiff  would  be  entitled  to  costs  if  the  verdict  had  been  entered  for  him. 
That  objection  cannot  be  met  by  saying  that  the  plaintiff  renounces  all  claims 
to  costs.    By  the  fourteenth  section,  claims  are  not  to  be  received  after  the 
last  meeting,  except  for  some  special  cause  to  be  aUowed  by  the  commis- 
sioner.   If  there  were  any  hardship  in  the  case,  the  proper  course  for  the 
plaintiff  to  take  would  be  to  apply  to  the  commissioner  under  this  excep- 
tion, and  not  *to  request  the  court  to  assume  a  jurisdiction  which  the   r«/*Qc 
statute  does  not  confer  upon  them.    A  right  of  common  in  respect   '■ 
of  sheep  levant  and  couchant  has,  in  substance,  been  made  the  subject  of 
compensation  by  the  commissioner.     The  new  rules  do  not  apply  to  the 
case  before  the  court.     The  fifth  of  these  rules,  upon  which  the  plaintiff 
relies,  is  expressly  confined  to  pleas  of  right  of  common  in  actions  of  ireS" 
pass  quare  clausum  /regit;  the  object  of  that  rule  and  of  the  sixth,  being, 
to  give  to  defendants,  in  actions  of  trespass  quare  clausum  /r^it^  the  same 
benefit  which  they  might  have  obtained  under  the  statute  of  Anne,  by  put- 
ting distinct  pleas  upon  the  record.     But  even  in  those  actions  to  which 
these  rules  apply,  they  do  not  authorize  the  entering  up  of  a  verdict  for  a 
qualified  right  not  set  up  by  the  plea.     Higham  v.  Rabettj  5  New  Cases, 
622,  (36  E.  C.  L.  R.,)  7  Scott,  827.     The  statute  under  the  provisions  of 
which  this  parish  is  enclosed,  directs  that  the  issue  shall  be  settled  **  by  the 
proper  officer,''  not  by  the  court.     [Maule,  J.     The  court  appoint  the  offi- 
cer ;  why,  therefore,  may  not  they  do  the  act  themselves  ?] 

Supposing:  the  power  to  exist,  no  foundation  has  been  laid  for  exercising  it. 
The  plaintiff  should  have  produced  an  affidavit  that  he  made  his  claim  be- 
fore the  commissioners  in  respect  to  the  right  which  he  now  seeks  to  place 
on  the  record.  In  Cobham  v.  White^  1  Roll.  Abr.  398,  tit.  Common^  (I.) 
pi.  3,  translated  4  Vin.  Abr.  586,  it  was  held  upon  a  writ  of  error  from  an 
mferior  court,  that  a  prescription  for  common,  for  all  commonable  cattle,  not 
described  as  levant  and  couchant,  must  be  understood  to  mean  common 
without  number,  and  that  such  prescription  is  therefore  void. 

Charmellj  Serjt.,  on  the  same  side.  The  leave  to  move  to  enter  a  verdict 
for  the  plaintiff  was  reserved  only  in  •respect  of  the  alleged  propriety  r#oQg 
of  having  the  verdict  entered  distributive ;  Jervis's  New  Rules,  1 34.(a)  *- 
This  is  a  proceeding  of  a  particular  character,  and  is  not  within  the  rules  of 
H.  3  W.  4.  If  the  case  fell  within  the  sixth  rule,  it  would  also  be  govc;med 
by  the  fifth,  the  operation  of  which  is  restricted  to  cases  where  the  plea  sets 
up  a  right  of  common  in  respect  of  a  greater  variety  of  distinct  kinds  of  com- 
monable cattle  than  the  evidence  warrants.  The  power  given  by  the  sixth 
rule  is,  to  continue  distributively  the  multifarious  claims  mentioned  in  the 
fifth.  Here,  the  object  of  the  application  is,  not  to  distribute,  but  to  change. (A) 
The  right  of  a  claimant  is,  to  have  the  issue  settled  in  confonnity  with  the 
claim  made  before  the  commissioners.     In  Barker  v.  The  Tithe  CommiS' 

(a)  Citing  Phythian  ▼.  White,  Tyrwh.  A  Ora.  515,  1  M.  &  W.  316. 

(6)  Under  the  8Uitale  of  Anne  a  defendant  might  have  »et  up  a  claim  for  common  fur 
sheep  and  oxen  in  one  plea,  for  sheep  only  in  a  second,  and  for  oxen  only  in  a  third. 
He  migrht  also  have  set  up  a  claim  to  an  absolute  rii;ht  and  a  qualified  ri^ht.  In  die 
former  case,  the  rules  of  H.  4  W.  4,  would  relieve  him  against  the  mcoovenience  of 
being  reicuicted  to  ope  plea,  in  the  latter  they  would  not. 
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nonerSy  9  M.  &  W.  129,  the  court  denied  that  they  had  any  authority  to 
.  direct  an  issue  to  try  a  claim  not  made  before  the  tithe  commissioners.  Here, 
the  foundation  is  wanting,  no  such  claim  having  been  made.  It  is  submit- 
ted (hat  the  proper  course  will  be,  to  dischar^  the  rule,  with  a  recom* 
mendation  to  the  commissioners,  if  the  court  thmk  such  a  recommendation 
called  for,  to  entertain  a  new  claim. 

BompaSj  Serjt.,  (with  whom  was  ByleSy)  in  support  of  the  rule.     Three 
claims  were  made  by  the  plaintiff  before  the  commissioner,  one  for  compen- 
sation for  his  right  of  common  in  respect  of  his  freehold  land,  and  one  in 
respect  of  his  copyhold  land.     The  third,  which  is  the  one  in  qu^tion,  is 
*6971   ^^  Inspect  of  a  right  of  a  very  *peculiar  nature.     [Tindal,  C.  J. 
^  The  difficulty  arises  from  your  having  claimed  in  respect  of  a  right 
different  from  that  which  you  really  possess.]     The  commissioner  under  this 
enclosure  act  has  an  equitable  jurisdiction,  and  is  not,  like  a  tithe  commis- 
sioner, bound  by  the  precise  form  of  the  claim.     He  is  to  decide,  not  upon, 
but  concerning,  the  claim.     It  cannot  be  denied  that  the  plaintiff  ought  to 
have  come  to  this  court  as  soon  as  the  master  had  settled  the  issue ;  and 
therefore  he  .ought  to  pay  the  costs  occasioned  by  his  not  applying  to  the 
court  in  the  first  instance.      Where  the  issue  joined  necessarily  requires 
proof  of  facts  defectively  or  imperfectly  stated  or  omitted,  and  without  which 
it  is  not  to  be  presumed  that  the  judge  would  direct  the  jury  to  give,  or  the 
jury  would  give,  the  verdict  which  is  found,  such  defect,  imperfection,  oi 
omission  is  cured  by  the  verdict  by  the  common  law ;  1  Wms.  Saund.  228, 
n.  (1 ;)  (a)  and  accordingly  it  has  been  held  that  the  absence  of  an  averment  of 
levancy  and  couchancy  is  cured  by  verdict;  Cheadle  v.  J\KUerj  1  Lev.  196.(6) 
[Tindal,  C.  J.     That  was  ^'  utendo  communid,^^]     In  BkkeUs  v.  Salwey^ 
2  B.  &  Aid.  360,  it  was  held  that  an  allegation  that  the  plaintiff  was  pos 
sassed  of  a  messuage  and  land,  and  by  reason  thereof  ought  to  have  com 
mon  of  pasture,  was  divisible,  and  that  the  possession  of  land  only,  in 
respect  of  which  he  was  entitled  to  right  of  common,  was  sufficient  to 
support  the  allegation.     The  power  of  the  commissioner  being  equitable, 
the  court   to  which  an  appeal  is  given   from  his  decision  is  bound  to 
decide  upon  equitable  principles^      The  judge  must  have  told  the  jury 
that  they  could  not  find  their  verdict  for  the  plaintiff  for  cattle  without 
*6987   '^^'^''^^    unless  such    cattle  *were    also    levant   and    couchant 
^   The  expression   ^'common  sauns  nombre^^  is  open  to  two  con* 
structions.     Upon  demurrer,  that  construction  would  be  taken  which  waa 
least  favourable  to  the  party  so  stating  his  right ;  but  upon  issue  joined, 
the  court  will  understand  the  claim  in  that  sense  in  which  it  will  $up|K)rt  the 
pleading  in  which  it  occurs,  (c)     [Maule,  J.     That  puts  an  end  to  the 
applicability  of  the  case  of  Rkketts  v.  Salwey,]     The  plaintiff  is  entitled  to 
a  new  trial  upon  another  ground.     The  term  unlimited  may  merely  mean 
undefined.     The  plaintiff  was  entitled  to  common  in  respect  of  the  Manor 
flock,  limited  by  die  enjoyment  of  common  by  the  Town  flock.     It  is  true 
that  common  cannot  be  claimed  without  any  limitation  ;  but  it  may  be  mea- 
sured by  any  thing.     It  is  sufficient  if  I  have  common  measured  by  that 
enjoyed  by  the  Town  flock.     If  I  sell  off  a  part  of  my  land,  I  cannot  retain 
the  whole  of  the  common  if  it  be  for  cattle  levan  and  couchant ;  but  if  I 

(a)  And  see  (he  cases  upon  this  point  collected  and  ezamioed  in  FUhtr  v,  Clementj 
I  Mann.  Sc  R.  285. 

(b)  There  the  omission  was,  not  in  the  statement  of  the  prescription,  but  as  to  th« 
lerancy  and  cooebancy  otthe  cattU  dutraintd» 

(c)  Vide  ante. 

2h2 
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bare  common  for  a  certain  number  of  catde  I  may.  [ErskinEi  J.  Hie 
new  trial  was  moved  for  on  the  ground  of  misdirection.]  The  plaintiff  does 
not  complain  of  misdirection ;  his  application  is  addressed  merely  to  the  dis- 
cretion of  the  court.  [Maule,  J.  That  which  is  stated  upon  this  record 
is  nothing  like  a  right  of  common.]  The  plaintiff  has  ho  remedy  by  man* 
damns,  inasmuch  as  it  is  left  to  the*  discretion  of  the  commissioner  whether 
he  will  hear  or  not. 

TiNDAL,  C.  J.  The  plaintiff  applies  either  that  a  verdict  may  be  entered 
for  him,  pursuant  to  the  leave  reserved  at  the  trial,  or  that  the  issue  may 
go  back  to  the  master  to  be  amended  in  order  that  the  cause  may  go 
down  to  a  new  trial  on  such  amended  issue.  It  appears  to  me,  that  we 
can  grant  neither  of  these  alternatives.  This  action  is  brought  upon  a  claim 
disallowed  by  the  *commissioner.  The  first  question  is,  whether  the  r*cQQ 
jury  having  negatived  the  claim  set  up  upon  this  record,  we  can  ■- 
direct  a  verdict  to  be  entered  for  the  plaintiff  for  something  short  of  that 
claim.  When  the  jury  have  found  a  verdict  negativing  a  claim  upon  which 
a  specific  issue  is  taken,  it  appears  to  me  that  we  have  no  authority  so  to 
deal  with  the  claim.  The  claim  made  before  the  commissioner, — besides 
two  other  claims  which  were  allowed  by  him, — was  in  the  form  stated  in 
the  issue  as  settled  by  the  master. 

The  first  ground  taken  in  support  of  this  application  is,  that  levancy  and 
couchancy  being  necessarily  implied  in  the  claim  for  common  without  num- 
ber, we  may  insert  that  term  in  the  issue.  I  am  not  aware  that  any  autho^ 
ity  has  been  cited  for  that  position.  The  cases  cited  are  cases  in  which 
the  matters  alleged  were,  in  their  nature,  severable.  Here,  the  insertion  of 
levancy  and  couchancy  could  not  be  made  without  altering  the  whole  frame 
of  the  issue.  This  is  a  claim,  not  of  a  right  of  common,  but  of  something 
in  the  nature  of  a  separate  right  of  feeding  and  folding,(a)  which  may  have 
arisen  out  of  an  exception  made  by  the  lord  upon  granting  the  lands,  or  may 
have  been  created  by  act  of  pariiament. 

The  second  ground  is,  that  where  a  party  has  proved  less  than  he  has 
claimed,  the  finding  of  the  jury  may  be  restricted  to  so  much  of  the  claim 
as  he  has  proved  ;  as  where  common  was  claimed  in  respect  of  a  messuage 
and  land,  and  was  proved  in  respect  of  the  land  only.  But  there  the  alle- 
gation that  the  common  was  appurtenant  to  the  messuage  and  the  lanfl,  was 
a  matter  of  inducement  only.  Then  it  is  said,  that  under  the  rules  of  H.  4 
W.  4,  we  may  direct  a  venlict  to  be  entered  for  the  plaintiff  to  the  extent 
of  the  right  proved.  •This  suggi^stion  is  answered  by  the  case  of  rti^AQ 
lEgham  v.  Rabetty  which  has  been  cited.  Here,  the  right  claimed  •■ 
is  quite  different  from  the  right  proved. 

Next  it  is  urged,  that  the  case  may  be  sent  back  to  the  master,  in  order 
that  a  new  trial  may  be  had  upon  an  amended  issue.  I  am  not  prepared  to 
say  that  the  mere  lapse  of  time  would  have  prevented  our  interfering,  if  we 
had  seen  a  necessity  for  so  doin^. 

Here,  no  application  was  maJe  to  the  court  to  set  aside  the  decision  of 
the  master  as  to  the  form  of  the  issue.  To  justify  the  interference  of  the 
court  it  must  clearly  appear  that  the  plaintiff  has  sustained  an  injury,  and 
that  he  has  no  other  remedy.  Both  must  be  shown.  But  the  commissioner 
seems  to  have  taken  into  his  consideration  the  claim  which  the  plaintiff  is 
now  endeavouring  to  set  up. 

(n)  Vide  P.  1  H.  7,  fo.  24,  pi.  17 ;  Keit wey,  108  a ;  Putuan^  and  Leader't  e  rv,  1  L«on.  11 1 
Cowell,  in  verbis  Faldagt^  FaJdate,  Faldfiy* 
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Erskine,  J.  I  am  also  of  opinion  that  the  yerdict  ought  not  to  be  dis- 
turbed. It  is  impossible  to  read  the  claim  laid  before  the  commissioner  as 
a  claim  in  respect  of  common  for  cattle  levant  and  couchant.  My  brother 
Bampas  has  shown  that  such  a  right  as  that  set  up  on  this  record  might  be 
established  upon  proper  evidence.  But  as  the  jury  have  negatived  the 
existence  of  such  a  right,  we  cannot  direct  a  verdict  to  be  entered  for  the 
plaintifi*  contrary  to  that  finding.  Then  it  is  said  that  the  plaintiiTis  placed 
m  great  difficulty  in  consequence  of  the  form  of  the  issue ;  and  that  the  issue 
ouffht  to  be  amended.  In  the  first  place  it  does  not  appear  to  me,  that  the 
real  question  between  the  parties  has  not  been  tried.  No  such  claim  as  that 
now  set  up  was  raised  before  the  commissioner.  If  it  had,  it  is  possible 
that  it  would  not  have  been  opposed.  If  it  had  appeared  that  the  plaintiff 
would  be  precluded  by  this  verdict  from  setting  up  a  claim,  the  court  misht 
have  interfered,  taking  care  to  protect  the  defendant  against  costs.  But 
*7011  *^^  appears  to  me  that  the  commissioner  has  taken  the  plaintiff's  claim 
^  into  consideration.  If  he  has  not  done  so,  the  plaintiflTmay  go  before  the 
commissioner,  who  never  having  adjudicated  upon  the  claim  may  do  so  now. 

Maule,  J.  I  am  of  the  same  opinion.  The  rule  has  two  objects,  to 
enter  a  verdict  for  the  plaintiff  upon  the  prescmt  issue  according  to  the  leave 
reserved,  or  at  least  upon  so  much  of  his  claim  as  was  proved.  I  think  it 
clear  that  the  fourth  and  subsequent  rule  of  H.  4  W.  4  do  not  apply.  These 
rules  apply  to  pleas  in  bar,  and  not  to  other  pleadings.  They  do  not,  in 
sense  or  spirit,  extend  to  such  a  case  as  this.  From  the  manner  in  which 
their  proceedings  have  been  conducted,  it  is  obvious  that  the  plaintiff  is 
chargeable  with  no  such  over^ght  as  his  counsel  has  suggested.  The 
master  refused  to  allow  the  issue  to  be  framed  upon  a  claim  which  had  not 
been  raised  before  the  commissioner.  The  object  of  the  plaintiff  in  requiring 
the  insertion  of  such  a  claim  in  the  issue  to  be  tried,  was  probably  to  secure 
to  himself,  wholly  or  in  part,  the  costs  of  the  trial. 

With  respect  to  the  sending  back  the  issue  to  the  master  to  be  altered, 
that  is  what  perhaps  mi^ht  be  done  if  the  justice  of  the  case  appeared  to 
call  for  it.  But  the  plamtiff  has  totally  failed  in  showing  that  justice  has 
not  been  done.  The  commissioner  has  awarded  compensation  to  the  plaintiff 
in  respect  of  his  rights  of  common  attached  to  the  farm,  called  the  Manor 
Farm.  He  has  also  awarded  compensation  in  respect  of  his  freehold  and 
copyhold  common  rights.  This  appears  to  me  to  form  the  right  now 
attempted  to  be  set  up.  llie  plaintiff  might  very  easily  have  shown  that  it 
does  not,  if  the  fact  were  so.  If  we  were  to  make  the  latter  part  of  the  rule 
*7021  ^^^^^^^9 1  think  we  should  be  ^re-opening  that  which  had  already 
•I   been  decided  by  a  competent  tribunal. 

Rule  discharged. (a) 

(a)  A  bill  being  afterwards  filed  to  restrain  the  commissioner  from  making:  his  award, 
issues  were  directed  by  Shadwell,  V.  C,  to  try  whether,  at  the  time  of  the  passing  of  the 
act,  the  plaintiff*  was  in  the  exercise  of  the  right  of  sheepwalk,  and,  if  so,  for  how  long 
lime  he  had  been  in  the  exercise  of  sach  right.  These  issues  were  not  tried,  the  matter 
being  terminated  by  a  compromise. 


PETRIE  V.  LAMONT  and  Another. 

Case  for  malicionsly  and  without  reasonable  or  probable  cause,  obtaining  a  judge  i 
order  to  bold  the  plaintiff  to  bail, — and  without  any  reasonable  or  probable  cause  for 
believing  an  J  not  believing  that  the  plaintiff  was  about  to  quit  England,  suing  onf  a 
n^piofy  and  wrongfully  and  malicioasly  cauting  the  plaintiff  to  be  arretted  under  emd^ 
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virtue  of  the  iaid  writ,  and  to  be  thereupon  intprisoiud,  &c. :  Held,  upon  the  issoe  of  noC 
gailty,  that  it  was  sufficient  to  show  that  the  plaintiff  had  been  arrested  under  the  wiii, 
without  producing  the  warrant. 

Case.  The  declaration  stated  that,  on  the  30th  of  Januaiy,  1841,  the 
defendants  and  one  Matravers  had  brought  an  action  on  promises  against 
the  plaintiff  in  the  Court  of  Exchequer,  >vhich  then  was  pending  and  unde- 
termined ;  and  thereupon  the  defendants,  on  the  day  and  year  aforesaid,  not 
having  any  reasonable  or  probable  cause  for  believing,  and  not  believmg, 
that  the  plaintif!'  was  then  about  to  quit  England  unless  he  should  be  forth- 
with apprehended,  but  wrongfully  and  unjustly  contriving  and  intending  to 
imprison,  harass,  oppress,  and  injure  the  plaintiff  maliciously,  and  without 
any  reasonable  or  probable  cause,  represented  and  pretended  to  the  Hon.  Sir 
John  Gurney,  knight,  then  being  a  judge  of  one  of  her  majesty's  superior 
courts  of  common  law  at  Westminster,  to  wit,  of  the  Court  of  Exchequer; 
and  that  there  was  then  probable  cause  for  believing  that  the  plaintiff  i^as 
about  to  quit  England  unless  he  should  be  forthwith  apprehended ;  and  then 
falsely  and  maliciously,  and  without  any  reasonable  or  ^probable  rt^no 
cause,  caused  and  procured  the  said  Sir  J.  Gurney,  so  being,  &c.,  ■- 
to  make  a  special  order,  whereby  the  said  Sir  J.  Gurney  ordered  that  the 
plaintiff  should  be  held  to  bail  in  the  said  action,  for  275/. ;  as  by  the  said 
order,  now  remaining  among  the  proceedings  of  the  same  court,  will  more 
fully  appear.  And  me  defendants  contriving  and  intending  as  aforesaid, 
afterwards  on  the  day  and  year  aforesaid,  falsely  and  maUciously,  and  with- 
out having  reasonable  or  probable  cause  for  believing,  and  not  believing, 
that  the  plaintiff  was  then  about  to  quit  England  unless  he  should  be  forth- 
with apprehended,  within  the  time  in  the  said  order  expressed,  sued  out  of 
the  last-mentioned  court  for  themselves  and  Matravers,  a  certain  writ  of  our 
lady  the  queen,  called  a  writ  of  capias^  directed  to  the  sheriff  of  Middlesex, 
by  which  writ  the  said  lady  the  queen  commanded  the  said  sheriff,  that  he 
should  take  the  plaintiff  if  he  should  be  found  in  his  bailiwick,  and  him 
should  safely  keep  until  he  should  have  given  the  said  sheriff  bail,  or  made 
deposit  wnth  him  according  to  law,  in  an  action  on  promises  at  the  suit  of 
the  defendants  and  Matravers,  or  until  the  plaintiff  should,  by  other  lawful 
means,  be  discharged  from  the  said  sheriff's  custody.  And  the  defendants 
contriving  and  intending  as  aforesaid,  afterwards,  to  wit,  on,  &c.,  not  having 
any  reasonable  or  probaole  cause  for  believing,  and  not  believing,  that  the 
plaintiff  was  then  about  to  qtiit  England  unless  he  should  be  forthwith  appre- 
hended, wrongfully  and  maliciously  caused  the  said  writ  to  be,  and  the 
same  then  was,  marked  and  endorsed  for  bail  for  275/.  And  the  said  writ 
being  so  marked  and  endorsed  for  bail  as  aforesaid,  the  defendants  after- 
waros,  and  before  the  return  thereof,  to  wit,  on,  &c.,  contriving  and  intend- 
ing as  aforesaid,  without  having  any  reasonable  or  probable  cause  for 
believing,  and  not  believing,  that  the  plaintiff  was  then  about  to  quit  Eng- 
land unless  he  should  be  forthwith  apprehended,  wrmgfnlly  and  fmlicimsly 
caused  Hhe  pkdntijff^  to  be  arrested  by  his  body  under  and  by  virtue  of  rm^QA 
ifie  said  writj  and  to  be  thereupon  imprisoned  and  kept  and  detained  ^ 
in  prison  for  the  space  of  ten  days  then  next  following,  and  until  the  plaintiff, 
in  orrler  to  procure  his  release  and  discharge  from  the  said  imprisonment, 
was  forced  and  obliged  to,  and,  on  the  4th  of  February,  1841,  did  apply 
\6  one  of  the  judges  of  the  superior  courts  at  Westminster,  to  wit,  the  said 
Sir  J.  Gurney  then  being,  &c.,  for,  and  obtain  an  order  on  the  defendants 
and  Matravers,  to  show  cause  why  the  plaintiff  should  not  be  discharged 
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oat  of  custody ;  and  such  proceedings  where  diereupon  had,  that  the  said 
order  was  afterwards,  on  the  6th  of  February,  1841,  by  the  Right  Hon.  Sir 
J.  Parke,  knight,  then  bein^  a  judge  of  one  of  her  majesty's  superior  courts 
of  common  law  at  Westminster,  to  wit,  of,  &c.,  made  absolute ;  and  the 
said  Sir  J.  Parke  so  being  such  judge,  thw  ordered  that  the  plaintiff  should 
be  discharged  out  of  custody ;  as  by  the  said  order,  &c.,  will  more  fully 
appear.     And  the  plaintiff  then  was  dischaiged  out  of  custody  accordingly, 
and  the  said  imprisonment  and  arrest  of  the  plaintiff,  and  the  proceedings 
under  and  by  virtue  of  the  said  writ  wholly  enaed  and  determined.  Whereas 
in  truth  and  in  feet,  the  defendants,  at  the  tiaie  of  the  procuring  of  the 
q>ecial  order  first  mentioned  to  be  made  as  aforesaid,  and  of  the  suing  forth 
of  the  said  writ  of  cc^ncu,  and  of  the  said  arrest  and  imprisonment,  had  not, 
nor  had  either  of  them,  any  reasonable  or  probable  cause  for  believing,  nor 
did  they,  or  either  of  them,  believe  that  the  plaintiff  was  about  to  quit  Eng* 
land  unless  he  should  be  forthwith  apprehended.    By  means  of  which 
several  premises,  the  plaintiff,  whilst  he  was  so  imprisoned  as  aforesaid,  not 
only  suffered  great  pain  of  body  and  mind,  and  was  greatly  exposed  and 
injured  in  his  credit  and  circumstances,  and  was  hindered  and  prevented 
'^051  ^^  performing  and  transacting  his  lawful  affairs  *and  business  by 
-■  him  durine  that  time  to  be  pemrmed  and  transacted,  but  was  also 
forced  and  oblked  to  lay  out  and  expend,  and  did  necessarily  lay  out  and 
expend  divers  hra;e  sums  of  money,  in  the  whole  amountmg  to  50/.,  and 
did  then  necessarily  incur  and  become  liable  to  pay  divers  large  expenses, 
costs,  and  charges,  in  the  whole  amounting  to  other  50/.,  in  and  about  the 
procuring  and  obtaining  of  his  release  from  the  said  imprisonment,  and  in 
and  about  other  the  premises,  and  had  been  and  was,  by  means  of  the  pre- 
mises, otherwise  greatly  injured  and  damnified,  &c. 
Plea :  not  guilty. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  at  Westminster  after  last 
term,  the  plaintiff  put  in  evidence  the  order  of  Mr.  Baron  Gorney,  and  also 
a  writ  of  cajrias  which  had  been  issued  thereon  and  lodged  with  the  sheriff. 
The  capias  was  not  shown  to  have  been  returned,  neidier  was  any  warrant 
produced.  The  sheriff's  officer  stated  that  he  had  given  the  warrant  to  a 
person  of  the  name  of  Winslow,  who  keeps  the  key  of  Sloman's  lock-up- 
house,  and  that  he  had  searched  for  it  in  Sloman's  office  and  house,  bat 
could  not  find  it 

It  was  contended,  on  behalf  of  the  defendants,  that  no  sufficient  search 
for  the  warrant  had  been  shown,  so  as  to  let  in  secondary  evidence. 

The  Lord  Chief  Justice  having  reserved  the  point,  the  plaintiff,  in  order 
to  supply  the  want  of  the  warrant,  proved  that  while  the  plaintiff  was  under 
arrest  at  Sloman's  lock-up-house,  his  attorney  c^led  upon  the  defendants^ 
and  on  it  being  stated  to  them,  that  the  plaintiff  was  in  custody  at  their  suit, 
one  of  the  defendants  declared,  in  the  presence  of  the  other,  that  ^^  they  had 
got  him  fost,  and  if  it  cost  500/.  they  would  punish  him."  It  was  further 
ihown  that  the  attorney  who  had  been  employed  by  the  defendants  to  ob^ 
^061  ^"  ^^  judge's  order,  and  to  issue  the  capiasj  attended  before 
J  Mr.  *Baron  Pabke  to  oppose  the  plaintiff's  discharge,  sdid  that  the 
order  for  his  discharge  being  served  upon  Sloman,  the  plaintiff  was  set  at 
liberty.  \       J 

The  plaintiff  having  obtained  a  verdict,^  damagies  15/., 
Bompas^  Seijt.,  now  moved,  pursuant  to  the  leave  reserved,  to  enter  a 
nonsuit.    The  question  will  be,  whether  there  was  any  evidence  of  the 
plaintifif  being  arrested  under  the  capias  mentioned  in  ti>e  declaration^  the 
Yots,  xui.  47 
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Warrant  not  having  been  produced.  It  is  clear  that  no  suffident  aeardh  for 
the  warrant  was  proved,  so  as  to  let  in  secondary  evidence  of  its  contents. 
[TiNDAL,  C.  J.  The  question  is,  whether  it  was  necessary  to  produce  the 
warrant.]  It  was  essentially  necessary  in  order  to  support  the  declaratioo, 
that  it  should  be  shown  that  the  plaintiff  was  arrested  under  the  writ  thereio 
mentioned ;  and  it  is  submitted  that  the  conversation  spoken  to  by  the  plain* 
tiff's  attorney,  did  not  tend  to  prove  that  the  arrest  took  place  under  that  writ 
The  defendants  mieht  have  had  the  plaintiff  ^^  iisist"  by  a  variety  of  means; 
and  the  absence  of  a  written  instrument  is  not  to  be  supplied  by  inferences 
drawn  from  other  facts ;  for  if  so,  documentary  evidence  might  be  dispensed 
with  in  almost  evei^  case.  ^ 

TiNDAL,  C.  J.  The  question  is,  whether  there  was  any  evidence  to  go  to 
the  jurv  to  satis^  the  averments  in  the  declaration,  that  the  defendants,  ma- 
liciously and  without  reasonable  or  probable  cause,  procured  a  judge's  order 
to  hold  the  plaintiff  to  bail ;  and  afterwards,  maliciously  and  without  having 
reasonable  or  probable  cause  for  believing,  and  not  believing,  that  the  plain- 
tiff was  about  to  quit  England,  sued  out  a  capUu^  and  *^  wrongfully  and 
maliciouslv  caused  the  plamtiff  to  be  arrested  by  his  body  under  and  by 
virtue  of  the  said  writ,  and  to  be  thereupon  imprisoned."    The  ^de-  r««yiy« 
claration  contains  no  allegation  that  the  plaintiff  was  arrested  under  a  ^ 
warrant.  The  point  is,  whether  there  was  not  an  admission  by  the  defendants 
that  the  plaintiff  had  been  arrested  under  the  writ  at  their  suit ;  and  it  seems 
to  me,  from  the  course  the  cause  took  at  the  trial,  that  there  was  suflkient 
evidence  of  that  fact.     The  judge's  order  and  the  writ  were  proved ;  and 
it  was  not  pretended  that  any  other  order  or  writ  had  been  obtained  by  ike 
defendants  against  the  plaintiff.    On  the  plaintiff  ^s  being  taken  into  custody, 
the  defendants  say  :  ^^  We  have  got  h«m  %st,  &c. ;"  and  I  cannot  see  to 
what  that  observation  could  possibly  apply  except  to  the  arrest  under  tbis 
writ.     But  besides  that,  the  defendant's  attorney,  the  very  person  by  wbom 
the  writ  was  sued  out,  appears  before  Mr.  Baron  Parke  to  oppose  the  plain- 
tiff's discharge.     The  order  for  his  discharge  is  served  upon  the  same  officer 
m  whose  custody  he  was  under  the  writ,  and  the  plaintiff  is  thereupon  let 
out  of  custody.     I  think  therefore  that,  independendy  of  the  warrant,  there 
was  sufficient  evidence  to  justify  the  jury  in  coming  to  the  conclusion 
they  did. 

CoLTBCAx,  J.  I  am  of  the  same  opinion.  If  it  had  been  necessary  to  show 
that  a  warrant  had  been  regularly  issued,  I  should  have  agreed  with  my 
brother  Bampas  that  the  proper  steps  had  not  been  taken  to  entitle  the 
plaintiff  to  give  the  contents  of  the  warrant  in  evidence.  But  it  does  not 
seem  to  me  to  have  been  requisite  that  any  warrant  should  be  produced. 
All  that  was  necessary  was,  to  connect  the  defendants  with  the  arrest  under 
this  writ ;  and  whether  the  officer  had  a  warrant,  or  chose  to  act  irregularly, 
and  to  arrest  the  plaintiff  without  one,  was  not  material ;  for  there  was  suffi- 
cient evidence  in  the  case  to  connect  the  defendants  with  the  writ.  The 
4>roceedings  before  the  judge  at  chambers  can  only  be  ^referred  to  rwyg 
•the  writ  issued  by  the  defendants.  It  seems  to  me  that  there  is  no  I- 
ground  for  the  present  motion.   , 

Erskine,  J.  The  plaintiff  wbs  in  custody ;  and  by  the  admission  of  the 
defendants  he  was  in  custody  at  their  suit.  The  question  is,  whether  there 
was  evidence  to  go  to  the  jury  that  he  was  arrested  under  the  writ  stated  in 
the  dechiration.  It  appears  that  there  was  an  order  to  issue  a  capias^  that  a 
cbemoi  was  issued,  and  that  afterwards  the  plaintiff  was  in  custody.  To 
what  can  his  arrest  be  referred  eircept  to  that  writ? 
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Maule,  J.  I  also  think  that  it  was  not  necessary  to  prove  the  existence  of 
any  warrant.  What  it  was  requisite  to  prove  was,  that  die  defendants  arrested 
the  plaintiff  ttfider  the  writ  mentioned  m  the  declaration.  One  way  in  which 
this  mi^t  have  been  proved  would  have  been  by  the  production  of  a  war- 
rant The  evidence  given  was  better  proof  than  a  warrant  would  have 
aflbrded.  On  the  hearing  of  the  summons  the  defendants  admitted  that  the 
plaintiff  had  been  arrestea  at  their  request  under  the  writ,  and  they  opposed 
his  discharge.  If  he  was  arrested  at  their  request,  the  averment  in  the  de- 
claraticm  is  supported,  whether  the  arrest  was  under  a  warrant  or  not. 

Rule  refused. 


•709]  •HOME  V.  BOOTH,  Bart.,  and  GRIMBLE. 

A.  having,  in  1836,  granted  to  B.  an  annuity  of  1502.  for  twenty-one  years,  with  certain 
allowances  to  B.  on  the  sale  by  him  of  spirits  made  by  A.,  by  a  deed  containing  a  pro* 
Tiso  that  when  the  allowances  should  exceed  4002.  a  year,  the  annuity  should  not  be 
payable  so  long  as  those  allowances  exceeded  4002.  a  year, — by  a  memorandum  in 
writing,  in  1836,  withont  deed,  it  was  agreed  that  in  consideration  of  B.'s  rdinqmMkmg 
the  annuity,  A.  should  pay  to  B.  6002.  a  year,  from  a  certain  day,  for  seven  years,  in 
lieu  thereof.  In  a  letter  addressed  by  A.  to  B.,  in  1838,  and  assented  to  by  B.,  A.,  de- 
clared that  B.  was  entitled  under  the  deed  to  certain  specified  allowances,  not  to  be  less 
than  4002.  a  year,  or  to  be  made  up  to  that  amount,  and  that  B.  was  to  receive  3002.  a 
year  over  and  above  all  other  allowances  under  the  agreement  of  1836,  so  as  to  yield 
him  together  not  less  than  7002.  a  year. 

Bddf  that  B.  was  entitled  under  the  agreement  of  1836,  taken  by  itself,  to  the  3002.  a  year, 
irrespectively  of  the  amount  of  allowances  receivable  by  him. 

Htid  also,  that  a  plea  of  want  of  consideration  for  the  agreement  contained  in  the  letter 
of  1838,  was  bad,  inasmuch  as  after  that  letter  had  been  written  by  A.  and  assented  to 
by  B^  the  subsisting  engagement  between  the  parties  consisted  of  that  letter  and  the 
previous  agreement  taken  together. 

BeU  also^  that  no  release  of  the  annuity  by  deed  was  necessary;  and  that  abstaining 
from  demanding  or  receiving  the  annuity  was  a  sufficien*  nlmquithment, 

AssuBCPsiT.    The  first  count  stated — ^that  before  and  at  the  time  of  the 
making  of  the  articles  of  agreement,  and  of  the  making  of  the  defendants' 
promise,  thereinafter  respectively  mentioned,  certain  persons  trading  under 
(he  style  and  firm  of  Betts  and  Co.,  sold  a  certain  fiouor,  to  wit,  British 
branciy,  at  Smithfield  Bars  in  London,  whereof  the  defendants  then  had 
notice ;  that  afterwards  and  before  the  making  of  the  said  promise,  to  wit 
on  the  27th  of  July,  1835,  by  certain  arficles  of  agreement  bearing  date,  &c., 
made  between  the  plaintiflf  of  the  £rst  part,  the  defendant  Grimble  of  the 
second  part,  and  the  defendant  Booth  of  the  third  part,  the  plaintiff,  in  con* 
sideration  of  the  emoluments  to  arise  as  thereinafter  mentioned,  covenanted 
with  the  defendants  respectively  to  communicate  to  them,  their  executors 
and  administrators,  and  to  communicate  to  them  only,  and  to  use  all  the 
knowledge  he  possessed  connected  with  a  certain  process  for  the  rectified- 
*7101    ^^^  ^    *efiectual  purification  of  grain-spint,  and  communicating  to 
*   it  the  flavour  of  cognac  brandy,  without  the  admixture  of  any  im- 
ported brandy,  and  without  any  infraction  or  invasion  of  the  then  existing 
excise  laws,  the  plaintiflf,  in  consideration  of  certain  emoluments,  agreed 
with  the  defendants  respectively,  to  communicate  to  them  only,  all  the  know* 
ledge  he  possessed,  connected  with  that  matter,  and  to  develope  to  them  the 
whole  process  for  conducting  the  same,  and  to  convey  to  them  all  necessary 
information  as  to  materials,  &c.,  so  that  they  might  be  able  to  prosecute  the 
tame  independentlv  of  the  plaintiflT.     And  by  the  said  articles  it  was  agreed 
that  the  plaintiflf  should,  within  twenty-one  days  of  the  date^  thereof,  make 
ottt  and  deliver  to  the  defendants,  or  one  of  them,  a  written  stefteinent  of  the 


complete  ^accounts  of  all  dea1in|;5,  orders,    r«-. « 
d  entered  into,  by  the  plaintifr  fer  and  on    *- 
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whole  of  the  inventions  and  discoveries  connected  wiA  his  improved  pro- 
cess for  the  rectification  of  spirit  and  preparing  of  brandy,  and  the  art  of 
giving  the  same  the  true  colouring  in  imitation  of  the  most  approved  cognac 
brandy,  setting  forth  also  his  theoretical  and  practical  views  applicable  to 
the  rectification  of  spirit,  &c.,  &c«  And  by  the  said  articles  the  plaintiflf  de- 
clared that  he  had  not  divulged,  and  would  not  divul^,  any  of  those  pro- 
cesses to  any  other  person  or  persons  whatsoever  during  the  existence  of 
that  contract,  and  that  be  would  answer  all  inquiries  from  the  defeadant 
Booth  or  the  defendant  Grimble  touching  those  matters,  and  render  his  best 
aid  and  assistance  at  all  reasonable  hours  in  forwarding  the  progress  of  that 
undertaking,  and  that  he  would  give  his  personal  attention  and  superintend- 
ence to  the  rectification  and  the  flavouring  and  colouring  of  the  spirit,  &c., 
&c.,  and  act  and  do  in  all  things  in  respect  of  that  matter  to  the  best  of  bis 
power  and  ability,  and  as  a  faiuful  party  to  the  interests  of  the  defendants, 
and  should  and  would  be  true  and  fiiithful  to  the  defendants  in  all  things^ 
and  keep  true  and  just  and 
and  transactions  made  and 

behalf  of  the  defendants  in,  or  connected  with,  the  said  undertaking,  and 
make  out  and  deliver  to  the  defendant  Grimble  or  the  defendant  Booth  all 
or  any  of  such  accounts  whenever  thereunto  required  by  the  defendant 
Grrimble  or  the  defendant  Booth,  or  their  respective  executors  or  administr?* 
tors,  he,  the  plaintiff,  havin?  all  necessary  assistance  for  those  purposes ;  and 
further  that  he,  the  plaintiff,  should  not  at  any  time  during  that  contracf, 
instruct  any  other  person  or  persons  in  those  matters,  nor  en^ge  in  any  other 
business  or  employment  whatsoever,  or  enter  into  any  liabilities  as  a  partner 
or  surety,  and  should  not  hold  himself  out  as  a  partner  with  the  defendants,  or 
either  of  them,  in  that  undertaking,  &c.  And  it  was  in  the  said  articles 
stipulated  that  the  pHintiff  should  give  his  attendance  to  direct  and  as  super- 
intending only,  ana  as  might  be  necessary  to  icrward  the  usual  proceedings 
of  the  manufacturing  establishment ;  and  that  his  presence  and  attention 
were  to  be  given  for  that  purpose  onljr,  and  no  further,  notwithstanding  any 
thing  previously  contained ;  and  that  if  any  other  superintendent  should  be 
appointed  to  interfere  in  those  proceedings,  the  plaintiff  should  no  longer  be 
required  to  give  his  personal  attendtmce.  And  the  plaintiff  thereby  mrther 
engaged  that  the  articles  produced  by  him  on  his  being  supplied  with  such 
suitable  spirit  and  materials  as  might  be  specified  in  the  statement  to  be  made 
out  by  the  plaintiff,  should  be  fully  equal,  if  not  superior,  to  the  patei^ 
French  distilled  brandy  (meaning  thereby  the  said  Bettsand  Co.'s,  of  Smith- 
field  Bars,  British  brandy  then  selling  in  London).  And  in  consideratioii 
of  the  premises,  the  defendants  did,  for  themselves  and  each  of  them,  their 
and  each  of  their  heirs,  executors,  and  administrators,  jointly  and  severally, 
undertake  that  the  defendant  Grimbl^  ^should,  within  twelvemonths  rt^io 
from  the  date  thereof,  carry  into  operation  the  said  discovery  or  im-  '- 
proved  process,  agreeably  to  the  directions  contained  in  the  written  state- 
ment to  be  given  in  by  the  plaintiff,  and  provide  a  suitable  capital  and  plant, 
^nd  all  proper  utensils  and  apparatus  to  carry  on  the  same ;  and  that  the 
defendant  Grimble,  his  executors  and  administrators,  should  pay  unto  the 
plaintiff  annually,  for  a  term  of  twenty-one  vears,  determinable  as  therrin* 
after  mentioned,  to  commence  from  the  19th  of  July  then  inMant,  the 
sum  of  160/.,  and  the  further  payment  of  6d,  per  galkm  on  all  spirit 
sold,  sent  out,  or  used,  rectified  by  the  said  process,  and  on  all  hnuidj 
sold  and  sent  out,  but  not  drunk  on  the  premises,  or  bond  Me  gircii 
nway  as  samples.     And  by  the  said  articles  of  agreement,  after  fiirtlMr 


712]  HoMH  o.  Booth.  H.  T.  1842.  S73 

reciting  that  the  plaintifl*  had  bestowed  much  time  and  research  in  regard 
to  the  flavouring  and  colouring  of  brandies,  it  was  agreedi  as  an  indem" 
nity  and  encouragement  to  him  in  his  researches,  and   to  enable  him  to 
promote  that  matter,  that  should  he  succeed  in  effecting  the  flavour  ibr 
a  less  sum  than  8d.  per  gallon,  at  the  then  present  usual  and  legal  sending 
out  strength  of  brandy,  Ihep  the  plaintiff  should  be  entitled  to  a  further 
sum,  in  addition  to  the  other  allowance  above  named,  equal  to  one  half 
of  the  said  saving,  to  be  fixed  after  a  fair  average  had  been  taken,  the 
said  average  to  be  taken  every  six  months,  and  to  be  paid  to  him  in  respect 
of  every  gallon  of  brandy  so  flavoured,  along  with  the  other  allowances. 
And  it  was  thereby  agreed  that  the  plaintiff  should  be  empowered  to 
select  and  purchase  the  articles  used  in  that  new  process  of  rectification, 
or  used  for  flavouring  and  colouring  the  produce,  rendering  at  all  times 
just  and  true  accounts,  and  the  original  inyoices  and  memoranda  of  all 
purchases  made  bv  him, — and  which  should  not  exceed  the  sum  of  100/. 
*7131  ^^^  materials  on  hand, — which  the  defendants  ^thereby  agreed  to 
^  provide  for  payment  of.     And  to  prevent  all  dispute  between  the 
parties,  it  was  thereby  agreed  that  at  the  same  time  that  the  plaintiff  deli- 
vered his  written  process  to  the  defendant   Grimble   or   the   defendant 
Booth,  as  aforesaicf,  a  written  statement  should  be  given  in  by  them,  or 
one  of  them,  to  the  plaintiff  of  die  exact  process  then  used  and  employed 
by  them,  stating  and  setting  forth,  &c. ;  and  if  no  such  written  statement 
should  be  at  that  time  given  in,  or  if  such  process  should  be  different 
from  that  communicated   by  the  plaintiff,  that  it  should    be  considered 
that  his  process  was  a  new  and  distinct  process,  and  should  be  taken 
as  such  accordingly,  and  that  no  improvement  or  alteration  or  modifica- 
tion of  the  plaintm''s  process  theresiter  should   annul  or  alter  the  said 
engagements  in  the   said  articles  of  agreement  contained.    And  it  was 
thereby  agreed  that  when  the  amount  of  allowances  to  the  plaintiff  should 
exceed  400/.  annually,  then  the  before-mentioned  annuity  of  150/.  should 
not  be  payable  unto  him,  nor  should   it  be  demanded  by  him,  so  long 
as  such  receipts  should  amount  to  400/.  per  annum ;  the  account  of  spirits 
sold,  sent  out,  or  used,  to  be  taken  quarterly,  at  which  periods  the  plaintiff 
was  to  be  paid  his  amount  on  the  quantities  so  sold,  sent  out,  or  used, 
as  well  as  the  amount  due  to  him  in  respect  of  brandies  sold,  sent  out,  or 
used,  on  account  of  the  flavouring,  should  such  be  due;  and  that  a  daily 
account  of  all  spirits  manufactured,  &c.,  should  be  kept  by  the  defendants 
in  a  book,  to  which  the  plaintiff  should  have  access  at  all  times  for  the  pur- 
poses of  examination  and  making  extracts ;  and  that,  at  the  expiration  of 
the  then  agreement,  6c/.  per  gallon,  on,  &c.,  should  be  payable  to  the  plain- 
tiff.    And  it  was  thereby  further  agreed  that  it  should  not  be  lawful  for  the 
defendant  Grimble  or  the  defendant  Booth,  to  use  or  apply,  or  in  any  manner 
to  aid  in  carrying  on,  the  said  processes,  or  any  part  thereof,  except  such  as 
^-tA-y    *v^i^  ^cn  already  used  or  carried  on  by  the  defendant  Grimble  or 
J    the  defendant  Booth,  as  set  forth  by  their  statement,  in  any  other  es- 
tablishment, during  the  existence  of  that  contract,  than  such  premises  as 
were  then  taken  for  those  purposes,  and  situated,  j^.,  without  the  plaintiff's 
consent  and  participation.     And  it  was  thereby  agreed,  that  if,  at  the  expi- 
ratjOQ  of  the  first  seven  or  fourteen  years  of  the  said  term  of  twenty-one 
years,  the  defendants  should  desire  to  relinquish  and  abandon  the  said  pro- 
cesses and  that  undertaking  entirely,  then  it  should  be  lawful  for  them  so  to 
do  on  giving  to  the  plaintijffsix  calendar  months'  previous  notice  in  writing, 
and  thereupon  that  agreement  should  be  at  an  end,  except  as  to  the  enforce* 
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ment,  up  to  that  time,  of  the  stipulations  therein  contained.  And  it  was 
thereby  covenanted  between,  the  parties  thereto,  that  the  receipts  filling  dne 
to  the  plaintiff  annually,  should,  after  the  lapse  of  two  years  from  the  date 
of  the  said  articles  of  agreement,  amount  to  400/.  annually;  and  that  should 
they  fall  short  in  any  one  year,  and  not  be  made  up  to  that  amount,  die 
plamtiff  should  not  be  obliged  to  confine  his  attentios  or  his  secrets  to  tbp 
defendant  Grimble  or  the  defendant  Booth.  And  the  said  parties  thereb; 
agreed  that  a  penalty  of  10,000/.  should  be  recoverable  in  any  court  of  lav, 
as  liquidated  damages,  if  either  party  should,  during  the  contmuance  of  the 
said  term,  divulge  to  any  other  person  or  persons  whatsoever  any  ol  thf 
processes,  secrets,  or  knowledge  touching  the  said  matters,  whereby  tbe 
purification,  &c.,  should  or  might  be  imitated ;  or  if  the  defendants,  or  other 
of  them,  should,  after  the  determination  of  the  said  term,  by  notice  as  theT^ 
inafter  mentioned,  divulge  such  process,  secrets,  or  knowledge  to  any  other 
person  or  persons  whatsoever,  or  make,  rectify,  or  otherwise  use  the  same 
processes  for  any  purpose  whatsoever ;  it  being  intended  that  the  plabtiff 
should,  after  the  ^determination  of  the  said  term  by  notice  as  afore-  r^,p 
said,  retain  all  the  benefits  of  his  processes,  &c.,  for  his  own  benefit ;  ■- 
and  that  should  the  plaintiff  die  before  the  expiration  of  that  agreemeL , 
then  his  executors,  administrators,  or  asagns,  should  be  entided  to  one  haK' 
of  the  emoluments  which  would  have  been  enjoyed  by  the  plaintiff  bad  he 
lived  during  the  remainder  of  the  said  term,  wim  the  exception  of  the  said 
annual  payment  of  150/.,  recei^nng  the  amount  quarterly  in  the  same  manner. 
And  further,  that  after  pa}inent  of  all  such  outgoings,  allowances,  and  ex- 
penses, the  entire  profits  of  the  said  undertaking  should  belong  to  the 
defendants,  or  either  of  them,  as  they  might  mutually  agree  upon ;  as  by  the 
said  articles  of  agreement,  sealed  with  the  respective  seals  of  the  plamtiff 
and  the  defendants  would  more  fully  appear. 

That  afterwards  and  before  the  commencement  of  the  suit,  to  wit,  on  the 
23d  of  August,  1836,  by  an  agreement  then  made  between  one  Johann 
Gottfried  Stumpf,  the  defendants,  and  the  plaintiff, — under  which  the  plain- 
tiff was  to  have  the  benefit  of  Stumpf 's  services,  and  of  certain  secrets  pos- 
sessed by  him,  in  the  prosecution  of  the  process  or  manufacture, — ^it  was 
agreed  that  Stumpf  should  deposit  with  the  plaintiff  a  written  description 
of  the  modus  operandi^  and  a  recipe  of  the  ingredients  to  be  used ;  that 
Stumpf  should,  with  the  consent  of  the  plaintiff,  bo  engaged  by  the  defend* 
ants  for  a  term  of  seven  years  firom  the  1st  of  August,  1836, — the  agree- 
ment to  be  absolute,  and  binding  on  all  parties,  for  a  further  term  of  seven 
years,  provided  the  house,  after  the  expiration  of  the  first  seven  years,  should, 
with  the  consent  of  the  plaintiff  previously  obtained  in  writing,  continue  to 
use  the  flavouring  or  the  processes  of  Stumpf,  or  should  ftiil  to  give  Stumpf 
six  months'  previous  notice  of  the  intended  relinquishment ;  that  should  the 
attendance  of  Stumpf  be  requested  in  England,  the  annual  *sum  of   r««7|g 
300/.  should  be  allowed  him  for  the  same,  or  such  proportional  part  '- 
as  might  accord  with  the  period  of  his  required  occupation,  as  well  as  all 
reasonable  travelling  expenses,  in  addition  to  his  other  allowances ;  that  4^ 
a  gallon  should  be  allowed  to  Stumpf, — over  and  above  the  price  of  flavour- 
ing, as  an  indemnity  to  him  for  his  personal  exertions,  and  the  secrets  (o 
be  communicated  by  him, — to  be  taken  at  the  usual  legal  sending-oot 
strength  of  brandy,  on  all  spirit  sold  and  sent  out,  rectified  by  his  process 
or  flavoured  for  the  purposes  of  brandy,  whether  flavoured  by  his  ingredients 
or  other  ingredients,  and,  on  final  settlement,  on  all  such  spirit  and  brandy 
in  stock  unsold ;  not  to  yield  him  less  than  600/.  for  every  year  during  the 
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contract;  and  that  if  the  same  diould  be  deficient  from  inadequac;*  of  sales 
during  any  year,  it  should  be  made  up  to  that  amount  by  the  defendants, 
and  be  paid  to  Stumpf  cjuarterly,  as  sold,  through  the  hands  of  such  banker 
in  London  as  Stumpf  mi^t  employ  to  receive  me  same ;  that  in  the  case  of 
the  death  of  Stumpf  before  the  expiration  of  the  contract,  one  half  of  what 
would  otherwise  have  been  the  emoluments  of  Stumpf,  independently  of  the 

Erice  of  flavouring,  was  to  be  allowed  to  the  widow  of  Stumpf,  and,  failing 
er,  to  such  partj^  or  parties  as  might  be  appointed  by  Stumpf  by  will ;  she 
or  they  agreeing  in  like  manner,  and  continuing,  to  supply  me  said  flavour- 
ing to  the  plaintiff,  according  to  the  tenor  of  that  agreement ;  and  that  the 
plaintiff  should  enjoy  all  the  rights  and  benefits  from  all  brandies  sold  and 
sent  out  from  the  said  premises,  in  regard  to  the  processes  and  materials, 
and  matters  to  be  given  m  by  Stumpf  in  his  written  statements,  as  fully  as 
if  they  had  been  £e  discoveries  and  processes,  and  matters  of  the  plaintiff, 
and  had  been  introduced  by  him  in  his  specification ;  that  in  consideration 
of  those  covenants,  and  the  plaintiff's  relinquishing  the  said  annual  sum  of 
^7171    ^^'  granted  to  *him  by  the  defendants,  in  and  by  the  said  articles 
-'  of  agreement  covenanted  as  aforesaid  to  be  paid  to  the  plaintiff,  it 
was  thereby  agreed,  on  their  part,  to  pay  him  300/.  a  year  from  the  19th  of 
July  then  last  past,  payable  quarterly  during  that  contract,  in  lieu  thereof, 
and  that  no  ri^ts  or  benefits,  or  pnvileges  belonging  to  the  plaintiff,  not 
there  set  forth  and  given  up,  should  be  relinquished  by  that  agreement ;  and 
the  defendants  thereby  asreed  to  sell  the  brandy  made  at  the  works  at  Al- 
bany Street,  at  fair  usual  mercantile  prices ;  and  it  was  thereby  agreed  that 
the  parties  thereto  should  not  divulge  those  processes  or  secrets,  or  the 
knowledge  contained  in  the  statement,  or  the  recipe  of  Stumpf;  and  that 
the  defendants  would  not  otherwise  use  or  apply  the  same  than  at  the  said 
works  at  Albany  Street,  (then  followed  a  clause  for  referring  disputes  to 
arbitration ;)  that  as  the  preceding  agreement  had  been  drawn  up  by  the 
parties  themselves,  and  executed  m  its  then  form  to  avoid  delay,  it  was 
agreed  by  the  respective  parties  thereto,  that  either  of  them  should  be  at 
liberty,  if  he  thought  fit,  within  six  months  from  the  date  thereof,  to  call 
upon  die  other  and  others  of  the  said  parties  to  enter  into,  and  execute,  at 
their  joint  expense,  a  more  formal  stamped  deed  under  seal,  embodying, 
and  reducing  into  legal  form  the  several  engagements  contained  in  that  me- 
morandum, and  intended  to  be  entered  into  by  the  respective  parties ;  and 
that  a  penalty  of  5000/.  should  apply  to  any  of  the  parties  committing  a 
breach  of  those  engagements ;  as  by  the  said  memorandum  would  more 
iiilly  appear. 

That  afierwards,  and  before  the  commencement  of  the  suit,  to  wit,  on  the 
25th  of  January,  1838,  by  a  certain  other  memorandum  of  agreement  in 
writing,  then  made  between  the  defendants  and  the  plaintiff,  it  was  further 
agreed  as  follows;  that  is  to  say,  ^^Sir, — To  avoid  any  roisunderstandmg 
^1R1  ^  ^^  ^^  meaning  *and  interpretation  to  be  put  upon  the  articles  of 
•I  agreement  of  the  27th  of  July,  1835,  and  the  memorandum  of  agree- 
ment dated  the  23d  of  August,  1836,  now  existing  between  us,  in  regard  to 
certain  payments  to  be  made  by  us  to  you,  we  (meaning  the  defendants) 
hereby  declare  that  you  (meaning  the  plaintiff)  are  entitled,  under  the  deed 
of  lSi35,  to  4i.  a  gallon  on  all  spirits  sold,  sent  out,  or  used,  rectified  by 
your  processes,  and  M.  a  gallon  on  all  brandies  sold  and  sent  out  from 
the  premises  in  Albany  Street,  not  to  yield  you  less  than  400/.  for  every 
year,  or  to  be  made  up  to  that  amount,  as  well  as  any  saving  that  may  be 
cflectcd   in  the  flavouring  of  brandies,  as  set  forth  in  that  deed ;  and  that 
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you  (meaning  fiie  pIuntifT)  are  to  be  pud  300/.  a  year  cnrer  and  aboye  d 
other  allowances  under  the  agreement  of  1836,  to  yield  you  together  not 
less  than  700/.  annually,  and  such  further  sum  as  the  sales  at  4d,  and  6d.  a 
gallon,  as  aboye  named,  may  amount  to ;  these  allowances  to  be  united  sod 
consolidated  from  the  19th  of  July,  1837,  and  to  be  paid  to  you  amultane* 
ously  eyery  three  months  after  that  period  durmg  these  contracts.  And  diis 
is  the  intention  and  meaning  under  which  these  instruments  are  to  be  con- 
strued and  taken,  and  which  understanding  we  i^ree  shall  be  made  legal, 
and  be  added  to  and  form  part  of  the  agreement  of  August, '23d,  1836." 
Signed,  F.  Booth,  W.  Grimble,  addressed  to  D.  Home ;  as  by  the  last^men- 
tioned  agreement  i;^ouId  more  fully  appear. 

The  declaration,  after  setting  out  mutual  promises  in  respect  of  all  the 
premises,  alleged  a  general  performance  by  the  plaintiff  of  his  part  of  the 
seyeral  agreements,  and  a  particular  performance  of  a  yariety  of  conditions. 

The  declaration  then  stated,  that  although  the  pluntiff  had  always  from 
the  time  of  makine  the  said  memorandum  of  agreement  of  the  23d  of  Au- 
gust, 1836,  whoUy  reUnquisked  the  said  annuity  of  150/.  so  granted  to 
*him  by  the  defendants  as  in  the  said  sealed  articles  of  agreement  r^<g 
and  in  the  said  memorandum  of  agreement,  is  mentioned,  according  ^ 
to  the  tenor  and  effect,  true  intent  and  meaning  of  the  said  memorandum 
of  agreement  of  the  23d  of  August,  1836,  aforesaid ;  and  although  the 
plaintiff  afterwards,  and  after  the  first  two  years  and  a  quarter  of  the  arrears 
thereinafter  mentioned,  ending  on  the  19th  of  October,  1840,  had  become 
due,  and  also  after  the  commencement  of  the  quarter  of  a  year,  in  respct^ 
whereof  the  residue  of  the  arrears  thereinafter  mentioned  became  due,  to  wit, 
on  the  9th  of  January,  1841,  by  his  certain  deed  poll  sealed  with  the  seal 
of  the  plaintiff, — which  deed  poll  being  in  the  possession  of  the  defendants, 
the  plaintiff  could  not  produce  the  same  to  the  court  here, — did,  so  far  as 
according  to  the  tenor,  true  intent,  and  meaning  of  the  said  memorahdom 
of  agreement  of  the  23d  of  August,  1836,  it  was  intended  that  the  said  an- 
nuity of  150/.  should  b^  released, — ^remise,  release,  relinquish,  giye  up,  and 
for  eyer  quit-claim,  and  discharge  unto  the  defendants,  and  each  of  them, 
their  and  each  of  dieir  executors  and  administrators,  all  and  all  manner  of 
action  and  actions,  suit  and  suits,  cause  and  causes  of  action  and  suit,  debts, 
dues,  sum  and  sums  of  money,  accounts,  reckonings,  claims,  and  demands 
whatsoeyer,  both  at  law  and  in  equity,  or  otherwise  howsoeyer,  which  the 
plaintiff  eyer  had  or  then  had,  or  which  he,  his  executors,  or  administratois 
could,  should,  or  might  at  any  time  thereafter  haye,  claim,  set  up,  challenge, 
or  demand  against  the  defendants  or  either  of  them,  their  or  either  of  their 
executors  or  administrators,  for,  upon,  or  by  reason,  or  on  account  of  the 
said  annuity  of  150/.  accruing  due,  or  which,  but  for  the  said  agreement  of 
the  23d  of  August,  1836,  might  haye  accrued  due  subsequently  to  the  said 
19th  of  July,  1836,  or  for,  upon,  or  by  reason,  or  on  account  of  any  matter 
or  thing  relating  to  the  same  annuity  subsequently  *to  the  day  and  moq 
year  last  aforesaid,  and  so  fiir  as  aforesaid ;  proyided  always,  neyer-  ^ 
theless,  that  those  presents  or  any  matter  or  thing  therein  contained,  were 
and  was  not  to  be  construed  as  extending  to  release  or  discharge  any  other 
of  the  payments  or  allowances  to  which  the  plaintiff  was,  or  to  which  he, 
his  executors  or  administrators  might  be  entitled,  under  the  terms  and  pro- 
risions  of  the  said  articles  and  memorandum  of  agreement  respectiydy,  or 
any  other  agreement  subsisting  between  Oie  defendants  and  the  plaintifl,  but 
that  those  presents  were  to  be  taken  and  construed  only  as  such  an  absohite 
release  and  extinguishment  of  the  said  annuity  of  150/.|  as  according  to  tha 


T20]  Horn  V.  Booth.  H.  T.  1842.  37? 

tnie  intent  and  meaning  of  the  said  agreement  of  the  23d  of  August,  1836, 
WBB  intended  to  be  given  by  the  plaintiff,  and  no  further  or  otherwise ;  as 
by  the  said  deed  poU  will  more  fully  appear ;  and  although  the  defendants 
did  in  part  performance  of  their  said  promise  pay  the  plaintiff  the  said  sum 
of  3001.  a  year  from  the  said  19th  of  July,  1836,  aforesaid,  for  a  certain 
time,  to  wit,  until  the  19th  of  July,  1838,  aforesaid ;  and  although  the 
plaintiff  from  thence  until  the  commencement  of  the  suit  had  been  ready  and 
willing  to  receive  the  same  sum  in  lieu  of  the  said  annuity  of  150/.,  a  cord- 
ing to  the  terms  of  the  said  several  agreements  of  the  23d  of  August,  1836, 
aM  the  25th  of  January,  1838 ;  of  which  several  premises  the  defendants 
during  all  the  time  aforesaid,  had  notice ;  and  although  afterwards  and 
during  the  continuance  of  the  said  contract  in  the  said  agreement  of  the  23d 
of  August,  1836,  mentioned  and  contained,  and  before  the  expiration  of  the 
said  term  of  seven  years  from  the  1st  of  August  in  the  year  aforesaid,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  19th  of  January, 
1841,  a  certain  large  sum  of  money,  to  wit,  750/.  for  two  years  and  a  half 
of  die  said  term  then  elapsed,  became  and  was  due  and  in  arrear  to  th^ 
*7S11  P'^^^^  ^^  account  of  the  said  yearly  sum  *of  300/.,  so  payable 
■■  as  in  the  said  agreement  of  the  23d  of  August,  1836,  mentioned, 
yet  the  defendants  to  pay  the  same  or  any  part  thereof,  had  wholly. refused 
and  still  did  refuse ;  contrary,  &e.  [Profert  of  articles.] 

Second  plea  to  the  first  count,— 'that  there  never  was  any  consideration 
for  the  making,  by  the  defendants,' of  the  supposed  agreement  in  that  count 
hMy  above  mentioned.    Verification. 

Special  demurrer,  asngning  for  causes, — ^that  the  second  plea  amounted 
to  the  general  issue ;  that  it  was  argumentative,  and  an  evasive  and  indirect 
denial  of  the  cause  and  causes  of  action  shovm,  by  the  first  count,  to  be 
vested  in  the  plaintiff  under  the  two  several  agreements  to  which  the  mu^ 
tual  promises  therein  laid  extended  ;  that  the  plea  did  not  sufficiently  tra* 
verse  the  allegation  in  the  first  count — that  by  ue  said  memorandum  made 
between  the  defendants  and  the  plaintiff,  it  was  agreed  as  in  the  first  count 
was  lasdy  mentioned, — or  confess  and  avoid  that  allegation ;  that  it  ap* 
peared  on  the  fece  of  the  first  count  that  there  was  a  go^  consideration  for 
the  making,  by  the  defendants,  of  the  said  agreement  in  that  count  lastly 
mentioned,  to  wit,  to  avoid  any  misunderstanding  as  to  the  meaning  and  in* 
terpretation  to  be  put  upon  the  said  sealed  articles  and  tlie  said  memorandum 
of  agreement  dated  the  23d  of  August,  1836,  in  that  count  respectively 
mentioned  in  regard  to  the  payments  to  be  made  by  the  defendants  to  the 
plaintiff;  and  that  the  plea  concluded  with  a  verincation,  instead  of  con« 
doding  to  the  country,  &e.    Joinder  in  demurrer. 

Fourth  plea,  as  to  so  much  of  the  first  count  of  the  declaration  as  related 
to  the  non-payment  of  675/.  being  parcel  of  the  alleged  arrears  of  750/.  in 
ttat  count  mentioned,  and  which  first  accrued  aud  became  due  and  in 
arrear,  as  in  that  coimt  alleged,  to  wit,  for  the  first  two  years  and  a  quarter 
*7221  ^^  ^^^  ^^^  period  of  two  years  *and  a  half  in  the  said  first  count  also 
-I  mentioned,  that  although  true  it  was,  that  the  plaintiff  made  and 
executed  the  said  deed-poll  in  the  first  count  mentioned  under  his  seal  as  \tk 
the  said  first  count  mentioned,  yet  the  plaintiff  did  not  bv  any  deed  or 
insfniment  in  writing  signed  by  the  plaintiff,  or  sealed  by  him,  unoer  his 
seal  relinquish  the  said  annuity  of  160/.  in  the  said  .  rst  count  mentioned, 
or  any  |iart  thereof  at  any  time  before  the  said  period  of  two  years  and  a 
quarter  in  the  introductory  part  of  this  plea  mentioned,  had  fully  passed,  dr 
Wfore  the  said  sum  of  675/.  pared,  &c.,  as  aforesaid  in  the  introductory  part 
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of  this  plea  also  mBitioned,  or  any  part  thereof,  had  become  or  was  due, 
or  iQ  arrear,  as  in  the  said  first  count  alleged ;  concluding  to  the  countiy. 

Special  demurrer,  assigning  for  causes — that  the  plaintiff's  not  having, 
by  any  deed  or  writing  signed  by  the  plaintiff,  or  sealed  by  him,  under  1^ 
seal  relinquished  the  said  annuity  of  150/.  in  the  first  count  mentioned,  or 
any  part  thereof,  as  in  that  count  is  alleged,  at  any  time  before  the  said 
period  of  tii^'O  years  and  a  quarter  in  the  introductoiypart  of  the  fourth  plea, 
and  in  that  plea,  mentioned,  had  fully  passed,  or  bemre  the  said  sum  of  6751. 
parcel,  &c.,  or  any  part  thereof  had  become  and  was  due  and  in  arrear,  as 
m  the  said  first  count  alleged,  was  no  answer  to  the  action  ;  that  the  relin* 

Juishing  of  the  said  annuity  of  150/.  by  deed,  was  not  a  condition  prece> 
ent  to  the  annuity  of  300/.  agreed  for  in  lieu  thereof,  becoming  payable; 
and  that  by  virtue  of  the  said  deed-poll  the  said  sum  of  675/.  parcel  of  the 
said  sum  of  750/.  in  the  introductory  part  of  the  fourth  plea,  and  in  that  plea 
mentioned  was  recoverable  in  this  action,  &c.    Joinder  in  demurrer. 

Fifth  plea, — as  to  so  much  of  the  first  count  as  related  to  the  non-payment 
of  75/.,  being  the  last  quarter's  arrears  of  the  annuity  of  300/.  in  that  count 
mentioned  to  have  become  due  and  in  arrear,  and  being  the  residue  r^oo 
*of  the  said  sum  of  750/., — that  although  the  plaintin  made  and  ^ 
executed  the  said  deed-poll,  as  in  the  said  first  count  mentioned,  yet  the 
plaintiff  did  not,  b^  any  deed  or  instrument  in  writing  signed  b^  the  plain* 
tiflf,  or  sealed  by  him,  under  his  seal  relinquish  the  said  annmty  of  1502. 
in  that  count  mentioned,  or  any  part  thereof  at  any  time  before  the  com- 
mencement of  the  said  last  quarter  in  and  for  which  the  last-mentioned  sum 
of  75/.  was  so  alleged  to  have  become  and  to  be  due  and  in  arrear,  as 
aforesaid ;  concluding  to  the  countiy. 

Special  demurrer,  assigning  for  causes — that  th^  plaintiff's  not  having, 
bv  any  deed  or  instrument  in  writing  signed  by  the  plaintiff  or  sealed  by 
bim,  under  his  seal  relinquished  the  said  annuitv  of  150/.  in  the  first  count 
mentioned,  or  any  part  thereof  as  in  that  count  alleged,  or  at  any  time  before 
the  commencement  of  the  said  last  quarter,  in  and  for  which  the  last- 
mentioned  sum  of  75/.  was  so  alleged  to  have  become  and  to  be  due  and 
in  arrear,  as  aforesaid,  was  no  answer  to  the  action, — that  the  relinquishing 
of  the  said  annuity  of  150/.  by  deed  was  not  a  condition  precedent  to  the 
right  of  the  plaintiff  to  receive  the  annuity  of  300/.  agreed  to  be  paid  in  lieu 
thereof — and  that  by  virtue  of  the  deed-poll,  made  and  executed  as  in  that 
count  alleged,  the  last-mentioned  sum  of  75/.  became  and  was  due  and  in 
arrear,  and  was  recoverable  in  this  action,  &c.    Joinder  in  demurrer. 

Sixth  plea — as  to  the  first  count,  except  so  much  thereof  as  related  to  the 
non-payment  of  150/.  parcel  of  the  said  alleged  arrears  of  750/.,  and  being 
two  quarterly  payments  of  the  yearly  sum  of  300/.  in  that  count  mentioned, 
which  became  due  and  in  arrear  for  the  last  half  year  of  the  period  of  two 
years  and  a  half  therein  mentioned, — that  af^er  the  making  of  the  promise 
of  the  defendants  in  the  first  count  mentioned,  and  during  the  said  term  of 
seven  years  from  1st  of  *August,  1836,  and  also  during  the  saiH  first  r^noi 
seven  years  of  the  said  term  of  twentv-one  years,  ami  before  and  *- 
iiuring  the  whole  of  the  period,  for  and  during  which  the  said  yearly  sum 
of  SG^/.  was  by  the  first  count  alleged  to  be  in  arrear,  except  as  to  the  said 
sum  of  150/.  parcel,  &c.,  and  before  the  commencement  of  this  suit,  divers, 
to  wit,  500,000  gallons  of  brandy  were  prepared  and  made  by  the  defend- 
ants, at  the  said  works  and  premises  in  Albany  Street,  in  the  preparation 
and  making  whereof  the  discoveries,  proeesses,  and  matters  of  the  plaintiff 
4md  Stumpf,  in  the  first  count  mentioned  and  referred  to,  had  been  and  wefe 
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used  and  employed,  and  direra,  to  urit,  20,000  gallons  of  sach  last-men- 
tioned brandy  had  been  and  were  sold  and  sent  out  from  the  works  and  pre- 
mises last  a&resaid,  by  the  defendants  during  each  quarter  of  a  year,  and 
period  of  three  months,  for  and  during  which  the  said  yearly  sum  of  300^. 
was  alleged  to  be  in  arrear  and  unpaid  as  aforesaid,  save  and  except  the 
said  arrear  of  150/.  parcel,  &c.;  that  upon  such  brandy  so  sold  and  sent 
out  as  last  aforesaid, — ^the  quantities  whereof  were  duly  taken  and  calcu- 
lated, at  the  respective  times  of  sending  out  the  same  quarterly,  according 
to  the  said  agreements  in  the  first  count  mentioned, — the  plaintiff  became 
and  was  entided,  according  to  the  true  intent  and  meaning  of  the  same 
agreements,  to  the  said  allowance  of  6d,  a  gallon,  on  each  of  the  gallons  so 
sold  and  sent  out  by  the  defendants  as  aforesaid  ;  that  such  allowance,  to 
which  the  plaintiff  was  entitled,  and  which  was  payable  to  him  as  last 
aforesadd,  in,  for,  and  during  each  c^uarter  of  a  year,  and  period  of  three 
months,  for  and  during  which  the  said  yearly  sum  of  300/.  was  so  alleged 
to  be  in  arrear  as  aforesaid,  save  and  except  the  said  arrear  of  150/.  parcel, 
&c.,  amounted  to,  and  yielded  to  the  plaintiff,  a  large  sum  of  money,  to 
*7251   ^^'  500/., — which  exceeded  the  sum  of  100/.,  being  a  ^quarter  part 

-I  of  the  sum  of  400/.  in  the  said  first  count  mentioned  and  referred  to, 
— and  that,  in  and  for,  and  during  each  year  for  and  during  which  the  said 
yearly  sum  of  300/.  was  alleged  to  have  been  unpaid  as  aforesaid,  except 
the  said  last  half-year  thereof,  in  which  the  said  sum  of  150/.  became  in 
arrear  as  aforesaid,  such  last-mentioned  allowances  of  the  plaintifi'  amounted 
to  and  yielded  to  him  a  sum  exceeding  the  sum  of  400/.  in  each  of  the  same 
years,  to  wit,  the  sum  of  1000/. — of  all  which  premises  respectively,  the 
phuntiff  at  the  respective  times  of  the  said  alleged  arrears  of  the  said  yearly  sum 
of  300/.  in  the  count  alleged  to  be  unpaid,  except  the  said  arrear  of  150/. 
parcel,  &c.,  as  aforesaid,  respectively  becoming  due,  and  before  the  com- 
mencement of  this  suit,  had  notice ;  that  by  reason  of  the  premises  and  of 
the  plaintiff's  having  relin(juished  the  annuity  of  150/.  a  year,  as  in  the 
first  count  alleged,  and  having  been  ready  and  willing  to  receive  the  said 
yearly  sum  of  oOO/.  in  lieu  thereof,  as  therein  also  alleged,  such  last-men- 
tioned annuity,  during  all  the  period  for  which  the  same  yearly  sum  was 
claimed  to  be  in  arrear  as  aforesaid,  except  the  said  last  half-year  thereof, 
wholly  ceased  to  be  payable  to  the  plaintiff:  that  the  plaintifi' so  being  en- 
titled to  the  said  allowances  as  aforesaid,  the  defendants  did  before  the  com- 
mencement of  the  suit,  to  wit,  on  the  19th  of  October,  1838,  and  on  divers 
other  days  and  times,  &c.,  and  in,  and  for  each  of  the  said  years,  for  and 
during  which  the  said  alleged  arrears,  except  the  said  arrear  of  150/.  parcel, 
jtc.,  became  due  as  aforesaid,  pay  to  the  plaintiff,  who  then  accepted  and 
received  from  the  defendants  for  and  on  account  ot  the  allowances  to 
which  he  was  entitled  as  aforesaid,  and  according  to  the  true  intent  and 
meaning  of  the  said  agreements,  divers  moneys,  amounting  in  the  whole, 
in  and  for  each  year  of  the  last-mentioned  years,  to  a  sum  of  money  ex- 
•7261   ^^^"S  ^^  ^™  of  400/.  annually,  *and  in  and  for  each  of  the  same 

^  years,  to  wit,  the  sum  of  1000/.  Verification  and  prayer  of  judg- 
ment. 

Special  demurrer,assigning  for  causes — that  it  appeared  from  the  agreements 
dated  respectively  Uie  23d  of  August,  1836,  and  the  25th  of  January,  1838, 
that  the  intention  of  the  parties  respectively  in  making  those  agreements  was 
not,  as  in  the  sixth  plea  supposed,  that  the  annuity  of  300/.  agreed  to  be  paid 
by  the  defendants  to  the  plaintiff  for  the  period  of  seven  ytars  extendible  at 
the  option  of  the  defendants  to  the  further  period  of  fou^b^cn  years,  according 
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to  the  said  two  last  agreementB,  in  lieu  of  the  said  annuity  of  150/.  a  year, 
coTenanted  to  be  paid  by  the  articles  of  agreement  in  the  first  count  aiao 
mentioned,  during  the  said  term  of  twenty-one  years  therein  mentioned, 
determinable  by  the  defendants  as  therein  alleged  at  the  expiration  of  the 
first  seven  or  fourteen  years  thereof  was,  like  mat  annuity  or  150/.  a  year, 
to  cease  and  not  be  payable  to  the  plaintifiT,  nor  to  be  demanded  by  him  so 
long  as  the  receipts  of  allowances  by  the  plaintiff  should  amount  to  400i. 
per  annum,  but  on  the  contrary  thereof  such  intention  was  and  is,  that  the 
said  annuity  of  300/.  a  year  was  and  is  to  be  irrespective  of,  and  over  and 
above,  all  lulowances  whatsoever  mentioned  and  stipulated  for,  in,  and  by 
the  said  several  agreements,  &c.    Joinder  in  demurrer. 

The  seventh  pka,  which  was  pleaded  to  the  150/.  excepted  in  the  axth 
plea,  differed  from  die  sixth  plea  in  setting  up  a  payment  after  action,  in- 
stead  of  payment  before  action. 

Special  demurrer,  assipning  fi)r  causes— that  the  plea  was  pleaded  in  bar 
of  the  maintenance  of  the  action,  generally,  as  to  the  causes  of  action  in 
the  introductory  part  thereof  mentioned,  yet  it  disclosed  only  grounds  ht 
contending  that  the  further  maintenance  thereof  ought  to  be  barred;  that 
the  plea  m  the  body  and  ^substance  thereof,  fell  short  of  that  to  r^n^j 
which  by  its  introduction,  commencement,  and  conclusion  respect-  1^ 
ively  it  purported  to  be  applied ;  that  it  appeared  from  the  agreements  dated 
respectively  the  23d  of  August,  1836,  and  the  25th  of  January,  1838,  that 
the  intention  of  the  plaintiff  and  of  the  defendants  respectively  in  making 
those  several  agreements  was  not  as  was  in  and  by  the  seventh  plea  sup- 
posed, that  the  said  annuity  of  300/.,  agreed  to  be  paid  by  the  defendants 
to  the  plaintiff  for  the  period  of  seven  years,  extendible  at  the  option  of  the 
defendants  to  the  further  period  of  fourteen  years,  according  to  the  said 
last  two  agreements,  in  lieu  of  .the  said  annuity  of  150/.  a  year  covenanted 
fo  be  paid  by  the  articles  of  agreement  in  the  first  count  also  mentioned, 
during  the  said  term  of  twenty-dne  years,  determinable  by  the  defendants 
as  therein  appeared  at  the  expiration  of  the  first  seven  or  fourteen  years 
thereof,  was,  like  the  annuity  of  150/.,  to  cease,  and  not  be  payp.ble  to  the 

Elaintiff,  nor  to  be  demanded  by  him  so  long  as  the  receipts  of  allowances 
y  the  plaintiff  should  amount  to  400/.  per  annum ;  but,  on  the  contraiy 
thereof,  such  intention  was  and  is,  that  the  said  annuity  of  300/.  a  year  was 
and  is  to  be  irrespective  of,  and  over  and  above,  all  allowances  whatsoever 
mentioned  and  stipulated  for,  in,  and  by  the  said  several  agreements,  &c. 
Joinder  in  demurrer. 

The  eighth  plea — as  to  the  first  count,  except  so  far  as  the  same  related 
to  the  non-payment  of  225/.,  parcel  of  the  said  alleged  arrears  of  750/.,  and 
being  the  three  quarterly  payments  of  the  said  yearly  sum  of  300/.  in  the 
first  count  mentioned,  was  the  same  as  the  sixth  plea,  mutatis  mutandis. 

Special  demurrer,  assigning  for  causes, — ^that  the  plea  was  founded  on  the 
assumption  that  the  sum  of  TOO/,  a  year  was  the  maximum  fixed  and  ascer- 
tained by  the  agreements  declared  on  in  the  first  count,  of  the  ^moneys  rfjao 
receivable  from  the  defendants  according  to  the  tenor  and  effect,  true  ^ 
intent  and  meaning  of  those  agreements ;  whereas  by  the  true  construction 
thereof,  the  said  sum  of  TOO/,  a  year  was  not  the  maximum  fixed  and  ascer- 
tained thereby,  of  the  moneys  receivable  by  the  plaintiff  from  the  defend- 
ants, according  to,  &c.    Joinder  in  demurrer. 

Ninth  plea,  as  to  so  much  of  the  first  count  as  related  to  the  non-payment 

of  225/.,  parcel  of  the  said  allegec/  arrears  of  T50/.,  and.  being  the  three 

•quarterly  payments  of  the  said  yearly  sum  of  300/.  in  the  first  count  men- 
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tioBed,  ^ich  became  dae  and  in  airear  ibr  die  said  last  Aiee  ipmten  of  a 
year  of  the  said  period  of  two  years  and  a  half  in  the  firat  count  mentioned,— 
that  after  the  making  of  the  promise  of  the  defendants  in  the  said  firat  coonl 
mentioned,  and  during  the  said  tenn  of  seven  years  fimn  the  1st  of  August, 
1836,  and  also  during  the  first  seren  years  of  the  said  term  of  twenty-one 
years  in  the  articles  of  agreement  mentioned,  and  before  and  during  the 
period,  for  and  during  which  the  said  sum  of  225i.,  parcel,  ftc.,  hfing  such 
three  last  quarteriy  payments  of  the  sud  yeariy  sum  of  9001.  as  aforesaid, 
was  in  and  by  the  said  firat  count  alleged  to  be  in  arrear  and  unpaid,  and 
before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  divers,  to  wit, 
500,000  gallons  of  brandy,  were  prepared  and  made  by  the  defendants  at 
the  said  works  and  premises  in  All^y  Street,  in  the  preparation  and  making 
whereof,  the  discovery,  processes,  and  matters  of  the  ^aintiff  and  Stumpf 
in  the  first  count  mentioned  and  referred  to,  had  been,  and  were  used  and 
employed,  and  divers  large  quantities,  \o  wit,  20,000  gallons  of  such  last- 
mentioned  brandy  had  been  and  were  sold,  and  sent  out,  to  wit,  firom  the 
works  and  premises  last  aforesaid  by  the  defendants,  during  each  of  the 
«7291   ^^^  quarters  of  a  year,  and*  period  of  three  months,  for  and  *durinff 

-'   which  the  said  arrear  of  225/.,  parcel,  ftc.,  as  aforesaid,  was  in  and 
by  the  said  first  count  alleged  -to  be  due  and  unpaid ;  that  upon  such  brandy 

so  sold  and  sent  out  as  last  aforesaid ,  the  quantities  whereof  were  duly 

taken  and  calculated  at  the  respective  times  of  sending  out  the  same,  and 
accounts  taken  of  the  same,  to  wit,  quarterly,  according  to  the  several  agree- 
ments in  the  said  first  count  mentioned,— the  plaintiff  became  and  was 
entided,  according  to  the  true  intent  and  meaning  of  the  agreements  in  the 
said  first  count  mentioned,  to  the  said  allowance  of  6d.  a  gallon,  on  each 
of  the  said  gallons  so  sold  and  sent  out  by  the  defendants  as  last  aforesaid ; 
that  such  aUowance  to  which  the  plsdntiflT  -was  entitled,  and  which  was 
payable  to  him  as  last  aforesaid,  in  and  for,  and  during  each  of  the  said 
three  quarters  of  a  year,  and  period  of  three  months,  for  and  during  which 
the  said  arrear  of  225/.,  parcel,  ftc.,  as  aforesaid,  was  so  alleged  to  be  due 
and  unpaid  as  aforesaid,  amounted  to,  and  yielded  to  the  plaintifT,  a  large 
sum  of  money,  to  wit,  500/.,  which  exceeded  the  sum  of  175/.,  being  a 
quarter  part  of  the  said  sum  of  700/.  in  the  said  first  count  mentioned  and 
referred  to ;  of  all  which  premises  respectively,  the  plaintiff,  at  the  respective 
times  r>f  the  said  alleged  three  last  quarters^  arrears  of  the  said  yearly  sum 
of  30O/.  in  the  first  count  alleged  to  be  unpaid,  and  amounting  to  the  said 
sum  af  225/.,  parcel,  ftc.,  as  aforesaid,  respectively  becoming  due,  and 
before  the  commencement  of  this  suit,  had  notice ;  that  by  reason  of  the 
premises  and  of  the  plaintiff's  having  relinquished  the  said  annuity  of  150/. 
as  in  the  first  count  alleged,  and  havmg  been  ready  and  willing  to  receive 
the  said  yeariy  sum  of  300/.  in  lieu  thereof,  as  therein  also  mentioned,  such 
last-mentioned  annuity  of  150/.,  during  all  the  period  for  which  the  said 
sum  of  225/.,  pareel  of  the  said  sum  of  300/.,  and  of  the  said  arrears 
*7301   ^^^^^  ^  ^^  ^aforesaid  was  claimed  to  be  in  arrear  as  aforesaid, 

-I  wholly  ceased  to  be  payable  to  the  plaintiff;  that  the  defendants  had 
always  from  the  time  of  the  last-mentioned  allowances  becoming  due  to  the 
plaintiff  as  in  that  plea  mentioned,  been  ready  and  willing  to  pay  the  plain- 
tiff the  full  amount  of  the  same ;  of  which  the  plaintiff  had  always  had 
notice ;  and  that  the  defendants  did  in  fact,  after  the  commencement  of  the 
suit,  to  wit,  on  the  10th  of  February,  1841,  pay  to  the  plaintiff  the  fu\l 
amount  of  the  said  allowances  in  that  plea  mentioned.  Yerificali«m,  ^^iA 
prayer  of  judgment. 
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Special  demurrer,  assigning  for  causes, — that  the  plea  ivas  {deaded  in 
bar  of  the  maintenance  of  the  action,  generally,  as  to  the  causes  of  action 
in  the  introductory  part  thereof  mentioned,  yet  it  disclosed  only  grounds  for 
contending  that  the  JurUier  maintenance  thereof  ought  to  be  barred  ;  that 
the  plea,  m  the  body  and  substance  thereof,  fell  short  of  that  to  whidi,  by 
its  introduction,  commencement,  and  conclusion  respectirely,  it  purported 
to  be  applied ;  that  the  plea  was  founded  on  the  assumption,  that  the  stim 
of  700/.  a  year  was  the  maximum,  fixed  and  ascertained  by  the  agreements 
declared  on  in  the  first  count,  of  the  moneys  receivable  by  the  plaintiff  from 
the  defendants,  according  to  the  tenor  and  eflfect,  true  intent  and  meaning 
of  those  agreements ;  whereas,  by  the  true  construction  thereof,  the  said  sum 
of  700/.  a  year  was  the  minimum,  fixed  and  ascertained  thereby,  of  tbe 
moneys  so  receivable. 

Joinder  in  demurrer. 

Talfourdy  Serjt.,  (with  whom  was  WhUe^)  in  support  of  the  demurrers. 
The  effect  of  the  agreements  taken  together  was  this, — ^that  the  plaintiff*  was 
to  receive  certain  allowances  upon  spirits  sent  out  by  the  defendants ;  and 
if  those  allowances  did  not  exceed  400/.*  a  year,  he  was  to  receive  an  anna- 
ity  of  150/.  a  year.     It  certainly  ^appears  to  be  an  extraordinary   r#7oi 
arrangement — ^that  if  the  allowance  amounted  to  399/.,  the  plaintiff   ^ 
should  receive,  in  addition,  150/.,  but  that  if  the  allowance  reached  400/. 
a  year,  he  should  receive  nothing.     Four  questions  arise  upon  these  plead- 
ings, one  of  those^questions  being  material,  the  others  formal.     The  material 
question  is,  whether  the  annuity  of  300/.  a  year,  mentioned  in  the  agreement 
of  23d  August,  1836,  is  to  be  paid  irrespectively  of  the  sums  receivable  by  the 
plaintiff  as  allowances,  or  whether,  like  the  annuity  of  150/.,  it  is  to  cease 
in  the  event  of  the  allowances  amounting  to  400/.  per  year.     [Ebskine,  J. 
Or  700/.  a  year  in  one  view  of  the  case.]    The  300/.  a  year  is  to  be  paid 
independently  of  allowances.     That  is  perfectly  clear  from  the  language  of 
the  letter.     The  second  plea  is  levelled  at  that  construction.    The  plea  is 
bad.     Though  pleaded  to  the  whole  declaration,  it  does  not  ^o  to  the  whole 
cause  of  action.     It  is  also  bad  as  amounting  to  the  general  issue ;  denying 
the  consideration  is  denying  the  agreement.     Wain  v.  Warlters^  5  Blast,  10, 
and  all  that  class  of  cases  proceed  upon  the  ground,  that  the  consideration 
forms  pari  of  the  promise.     [Tindal,  C.  J.    The  point,  whether  there  is  a 
consideration  or  not,  arises  upon  the  face  of  the  agreement.     You  will  say 
that,  if  a  sufficient  consideration  does  not  appear,  the  defendants  ought  to 
have  demurred.]     The  plaintiff  says,  that  a  perfectly  good  consideration  is 
set  out  in  the  declaration.     In  Lonfrridge  v.  Darvilkj  5  B.  &  Aid.  1 17,  (7  E. 
C.  L.  R.,)  it  was  held  that  the  giving  up  of  a  claim,  althou^  that  claim 
was  perfectly  groundless,  was  a  good  consideration  for  an  express  promise. 
The  same  principle  is  recognised  in  courts  of  equity ;  Penn  v.  Lord  Baltimcrey 
I  Ves.  sen.  444  (a) ;  Stracey  v.  The  Bank  of  England^  6  Bingh.  754,  (19  E. 
C.  L.  R.,)  4  Moore  &  Payne,  639.    Upon  'general  demurrer  to  a  rt^oo 
declaration,  every  thing  is  to  be  intended  which  will  support  the   ^ 
declaration.     [CharmeUj  Serjt.     The  defendants  mean  to  rely  on  tbe  circum- 
stance of  what  is  called  the  last  agreement,  being  merely  a  letter  unaccom- 
panied with  any  thing  else.     Maule,  J.     Suppose  it  had  not  been  called 
an  agreement,  the  declaration  alleges  mutual  promises,  to  perform  the  whole 
of  the  terms  previously  set  out.     ChanneUf  Serjt.     The  defendants  are  not 
interested  in  supporting  the  second  plea,  unless  it  is  meant  to  be  said  that 
the  letter  is  a  substantive  part  of  the  declaration.    Tindal,  C.  J.    Suppose 

(a)  And  see  GriffUh  v.  Sk^/Md,  1  Eden,  78. 
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the  declantfion  to  hare  been  genera!,  you  coald  not  have  objected  to  the  letter 
being  given  in  evidence.  Maule,  J.  If  the  declahition  had  used  the  term 
"letter"  instead  of  "agreement,"  would  the  objection  have  been  main- 
tainable? Could  it  have  been  pleaded,  that  there  was  no  consideration  for 
the  fir$t  turn  of  an  agreement.  Channelly  Serjt.  Not  unless  that  line  formed 
an  important  part  of  the  agreement  If  it  did,  a  plea  that  there  was  no 
consideration  for  that  line  would  appear  to  be  good.  If  the  declaration 
incorporates  the  letter,  the  defendants  would  contend  that  the  consideration 
of  that  letter  was  traversable.  Tindal,  C.  J.  It  may  be  part  of  an  agree- 
ment. Suppose  that  there  had  been  an  endorsement  on  the  agreement, 
that  a  particular  clause  should  be  understood  so  and  so ;  would  it  have  been 
a  good  plea  to  say,  that  there  was  no  consideration  for  that  endorsement  ?] 
That  disposes  of  the  argument  upon  the  third  plea.  It  leaves  it  open  to 
the  defendants  to  contend  in  support  of  their  other  pleas,  that  the  letter  is 
not  to  be  considered  as  part  of  the  contract.  The  defendants  contend  that 
the  plaintiff  is  not  entitled  to  rely  on  the  letter.  Independently,  however,  of 
the  letter,  the  articles  of  agreement  can  be  understood  only  in  the  sense 
«^QQn  which  that  letter  puts  uponf  them ;  Thornton  *  v.  Fdrlie^  2  B.  Moore, 
-I  397.  GiBBS,  C.  J.,  there  says,  "  Still,  however,  it  has  been  said, 
that  there  was  no  consideration  for  the  promise,  as  no  payment  was,  in  point 
of  fact,  due.  That  part  of  the  argument,  however,  may  be  left  untouched, 
as  there  was,  at  all  events,  a  sufficient  colourable  claim  to  freight."   Ibid.  409. 

The  next  question  arises  upon  the  fourth  and  fifth  pleas.  It  will  be  con* 
tended,  that  a  release  by  deed,  of  the  annuity  of  150/.,  was  contemplated  by 
the  parties,  and  that  the  execution  of  such  a  release  was  a  condition  prece- 
dent to  the  right  of  the  plaintiff  to  take  the  benefit  of  the  agreement.  This 
IS  not  80.  The  relinquishment  of  the  annuity  of  150/.  contemplated,  was 
not  a  release  in  law,  but  a  relinquishment  in  fact.  Johnson  gives  *^  the 
act  of  forsaking,"  as  the  import  of  the  word  *^  relinquishment."(a)  But  if 
1  relinquishment  under  seal  is  necessary,  the  plaintiff  has  so  relinquished  the 
annuity  of  150/.  by  this  deed-poll.  [Ma0le,  J.  The  plaintiff  may  have  dis- 
flaimed  the  annuity  bv  matter  of  record.](fr^  The  real  substantial  questions 
are  raised  by  the  sixth,  seventh,  and  the  eighth  and  ninth  pleas.  The  ab- 
surdity which  exists  in  the  first  agreement,  would  be  much  increased  by  the 
construction  contended  for  on  the  part  of  the  defendants.  [Erskike,  J.  I  think 
91^41  ^^^  ^^  ^^  ^^^^  *^^  ^^  ^^  agreement,  the  plaintiff  was  entitled  to 
'"^^J   400/.  absolutely.] 

The  declaration  is  good.  The  second  plea  is  bad,  as  being  addressed  to 
part  only  of  die  contract.     The  last  plea  is  also  bad. 

CkanneUy  Serjt.,  (with  whom  was  Stephen^  Serjt.,)  contrit.  The  two  sub- 
stantial questions  raised  upon  this  record  are,  whether,  according  to  the  true 
construction  of  these  agreements,  the  payment  of  the  annuity  was  to  cease 
upon  the  allowances  reaching  400/.  a  year,  or  700/.  a  year,  assuming  the 
letter  of  the  25th  of  January,  1838,  to  form  part  of  the  contract ;  or  whether 

(a)  Johnsoo  gives  no  other  exposition  of  the  word  "  relinqaishment  f*  bat  his  second 
meaning  of  the  verb  **  relinqaish,**  *'to  quit,  to  release,  to  give  ap/'  is  more  favourable 
to  the  defendants'  constroetion  of  the  noon. 

(b)  At  common  lav  (before  the  decision  of  Tomuon  v.  TickeU^  8  B.  dc  Aid.  31,  (6  B. 
C.  Lb  R.,)  a  freehold  interest  lying  in  livery  coald  be  disclaimed  only  in  a  court  of  record ; 
a  freehold  interest  l3ring  in  grant  might  be  disclaimed  by  deed  or  by  matter  of  record ;  a 
-chattel  interest  (as  this  annuity  for  twenty-one  years)  or  a  ase  or  a  trust  of  any  freehold, 
might  be  disclaimed  either  by  parol,  by  deed,  or  by  matter  of  record.  Butler  and  Bakif^s 
COM,  3  Co.  Rep.  S6.  For  the  circumstances  which  led  to  the  disregarding  of  these  dis- 
tinctions ia  2Wii«m  r.  TiehUl,  see  4  Hann.  &  Iiyl.  190 ;  antd»  vol.  ii.  701»  n.  (40  S. 
CUB.) 
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Jhe  was  to  receive  id  haU  4XXA.  or  70(M.  a  year.  Other  pobts  will,  hov- 
ever  arise.  This  action'beiQg  brought  to  enforce  the  payment  of  an  anaoity, 
any  defence  which  destroys  the  annuity  for  the  time  in  respect  of  which  the 
arrears  are  claimed,  will  be  a  good  answer  to  the  action.  In  the  first  in- 
stance the  plaintiff  was  to  have  150^.  a  year,  and  half  of  the  amount  of 
the  savings  effected.  It  is  not  admitted  that  there  is  any  absurdity  in  the 
contract.  [Maule,  J.  Would  il  have  been  affreed  that  the  plaintitt  should 
receive  his  150/.  per  year  if  it  had  been  considered  that  he  was  at  liberty  to 
transfer  his  services  from  the  defendants  to  other  persons  ?] 

With  respect  to  the  second  agreement,  made  thirteen  months  after  the 
first^  it  is  not  material  to  see  what  is  allowed  to  Stumpf,  except  for  the  purpose 
of  showing  that  the  parties  contemplated  that  the  plaintm  should  derive 
benefit  from  Stumpf.  The  two  years  mentioned  in  the  artides  of  agreement 
had  not  then  run  out ;  but  although  no  improvement  had  been  made  by 
either  party,  the  150/.  a  year  is  converted  into  300/.  As  soon  as  the  150/. 
would  cease,  or  be  suspended,  under  the  first  agreement  under  seal,  the 
300/.  a  year  would  cease,  or  be  suiqiended,  under  the  second  agreement 
*The  plaintiffhas  declared  for  the  non-payment  of  the  annuity  of  300/.  r^^ 
If  the  true  construction  of  what  has  passed  between  these  parties,  is  ■- 
that  the  letter  might  be  treated  as  surplusage,  the  defendants  have  no  wish 
to  support  their  second  plea.  But  if  the  letter  is  to  be  considered  as  part 
of  the  subsistiujg  agreement  between  the  parties,  that  gets  rid  of  any  ques- 
tion as  to  the  effect  to  be  given  to  the  particular  language  of  the  former  con- 
tracts. It  is  not  contended  that  the  whole  maj  not  be  one  agreement,  al- 
though the  letter  is  mtroduced.  But  it  is  submitted,  that  a  letter  containing 
a  mere  voluntary  exposition  of  the  understanding  of  the  parties  as  to  the 
operation  of  an  existing  contract,  is  itself  a  new  contract.  [Maui£,  J.  A 
letter  stating  the  terms  of  a  contract,,  may  itself  form  part  of  the  agreement 
between  the  parties.]  This  letter  purports  not  to  be  a  proposal,  but  an  ex- 
position of  a  subsisting  contract.  [Maule,  J.  If  the  letter  contains  a  variation 
from  the  previous  agreement,  there  is  a  sufficient  consideration  for  the  vari- 
ance in  its  being  adopted  by  each  party;  if  it  contain  no  variation  the 
former  contract  stands.]  The  agreement  is  not  to  be  performed  within  a 
year.  If  the  declaration  can  be  supported  on  the  ground  that  the  letter  forms 
part  of  the  contract,  then  the  plea  is  good.  The  plea  admits  the  facts  stated  in 
the  count  or  counts  to  which  it  is  pleaded,  but  avoids  them.  If  this  be  a  case 
within  the  statute  of  frauds,  then  the  declaration  is  bad  in  not  showing  any 
consideration  ;  supposing  it  to  be  not  within  the  statute  it  is  still  bad,  be- 
cause there  is,  in  fact,  no  consideration.  Penn  r.  Lard  Baltimore^  whidi 
•has  been  cited,  is  very  different  from  this  case.  Longridge  v.  DorvUU  is 
also  distinguishable.  In  Thomion  v.  FmrUe  a  sufficient  consideration  was 
expressly  stated  upon  the  face  of  the  agreonent.  Staoey  v.  The  Bank  of 
England  was  the  case  of  a  condition  precedent.  *It  does  not  appear  r^Mj^g 
there  what  the  court  would  have  held,  if  there  had  been  no  condition,  ■- 
or  if  the  condition  had  been  performed.  [Maule,  J.  The  action  was  brought 
on  the  general  liability ;  the  defence  was  under  the  q)ecial  agreement.  After 
the  cause  of  action  had  accrued,  the  parties  entered  into  a  contract  -upon  a 
good  consideration.]  If  the  annuity  was  not  to  cease  upon  the  allowances 
amounting  to  400/. — as  contended  for  under  the  plea, — it  was  to  cease 
when  the  allowances  reached  700/. ;  which  b  the  right  set  up  in  the  sub- 
sequent pleas.  It  would  be  sufficient  if  the  plaintiff  was  only  entitled  to  diose 
allowances ;  but  the  seventh  plea  alleys  actual  payment. 

Supposing  this  letter  of  the  25th  of  Januaiy,  1828,  to  be  a  contract,  it  9 
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aot  to  be  looked  aXperse.    That  letter  refers  to  the  contnete  of  1835  and 
1836.    It  should  be  read  as  in  a  parenthesis. 

Upon  the  fourth  and  fifth  pleas  in  which  a  relinquishment  of  (he  annuity 
of  the  150/.  is  set  up,  the  question  is,  what  meaning  the  parties  hare  at* 
tached  to  that  term.  This  annuity  was  secured  by  deed  ;  it  could  therefore 
be  dischaiged  only  by  an  instrument  of  as  high  a  nature ;  but  the  plaint^ 
has  not  shown  any  release  by  deed.  He  was  not  in  a  situation  to  recover 
the  annuity  of  150/.,  not  beoAuse  that  annuity  ceased  to  exist,  but  because 
it  had  been  paid.  He  could  not  sue,  because  what  had  passed  between  the 
parties  amounted  to  accord  and  satisfaction.  The  annuity  was  discharged 
by  the  parties  acting  upon  the  second  agreement.  If  the  declaration  is  to 
be  understood  as  spealdnfl^  of  a  relinquishment  by  deed,  then  the  plea  is 
good.  It  may  be  admitted  that  the  defendants  must  fail  upon  this  part  of 
their  case,  if  a  release  under  seal  is  not  necessary.  The  averment  is  that 
the  plaintiff  has  alwayt  relinquished.  It  must  therefore  be  assumed  that 
upon  the  action  being  brought,  the  plaintiff  immediately,  on  the  record, 
^371  '^l^^l^'^^  ^®  annuity.  [Maole,  J.  *You  assume  the  word 
J  «  always"  to  be  material.  Suppose  in  this  action  the  plea  had  stated, 
that  in  a  former  suit  it  had  been  pleaded  that  the  plaintiff  relinquished  his 
right,  and  the  plaintiff  had  admitted  on  the  reeoni  that  he  had  so  relin- 
quished ?]  In  Vooght  V.  Winch^  2  B.  &  Aid.  662,(<i)  it  was  held  that  a 
verdict  obtained  by  the  defendant  in  a  former  acticm,  which  if  properly 
pleaded  would  have  operated  as  an  estoppel,  is,  when  given  in  evidence 
under  the  general  issue,  not  conclusive,  but  merely  evidence  to  go  to  the 
jury.(fr)  [Maule,  J.  That  does  not  apjiy  to  a  case  where  the  act  done  in 
court  is  the  very  thing  which  is  the  subject  of  inquiry.]  If  it  is  only  cogent 
evidence,  the  (defendants  are  not  removed  from  the  ground  which  they  have 
taken  in  argument. 

Talfourdy  Serjt,  in  reply.  This  was  not  an  agreement  which  required 
the  plaintiff's  signature.  But  supposing  such  signature  to  be  required,  it 
would  not  be  necessary  to  allege  a  signing  in  the  declaration,(e)  however 
requisite  it  might  be  in  a  plea.  [Maule,  J.  The  declaration,  though  it 
sets  out  the  agreement,  does  not  sulege  that  it  was  signed  by  any  party.] 
Supposing  a  written  contract  to  be  necessary,  the  mutual  promises  may  be 
taken  to  have  been  in  writing.  The  term  *^  relinquishment''  is  preceded  by 
clauses  which  give  the  plaintiff  the  benefit  of  the  allowances.  It  is  clear 
that  when  the  second  agreement  was  entered  into,  a  considerable  increase  in 
the  amount  of  these  allowances  was  contemplated.  It  would  be  a  perfect 
*7%1  i^^^l^^ry  ^^  suppose  that  *the  intention  of  the  parties  was  that  the 
*  allowances  should  stop  when  they  reached  400/.  [Maule,  J.  It 
would  give  die  parties  an  interest  to  keep  the  allowances  down.]  If  the 
letter  be  taken  into  consideration,  the  objection  fails  altogether.  The  400/. 
was  evidently  to  be  the  minimum.  The  plaintiff  was  to  have  as  much 
more  as  the  aJlowances  exceeded  that  sum. 

Cur,  adv.  vuU. 

TnvDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  was  an 
action  of  assumpsit,  brought  to  recover  the  arrears  of  an  annuity  of  300/. ; 
and  in  answer  to  the  declaration,  the  defendants  have  put  several  special 

(a)  And  see  OtUram  r,  Monwood,  8  Eaiit,  365 ;  Stafford  v.  Clark,  S  Bingb.  381,  (9  E.  O 
L.  R. ;)  Doe  v.  Huddart,  S  C.  M.  &  R.  316,  330. 

(6)  But  see  5  Nev.  ^  M.  213  (6).    And  see  8  Mann.  &  R.  581  («). 

(r>  Vide  1  Wms.  Saaod.  311,  b,  n.(t)  876,  e.  ace;  Com  v.  Barber,  Sir  T.  RajrmoQCi* 
460»  Com.  Dig.  tit  ^eiiim  on  the  eate  vpon  jStemnfteii,  (P.  8.) 
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pleas  en  the  record,  upon  which  various  questions  have  been  raised  and 
argued  before  us  on  demurrer.  But  as  the  mab  and  substantial  quest'ioa 
between  the  parties  is,  whether  upon  the  legal  construction  of  the  docu- 
ments set  out  in  the  declaration,  the  obligation  to  pay  the  300/.  subsisted 
and  continued  during  the  time  for  which  the  arrears  are  claimed,  we  shall, 
in  the  first  place,  consider,  and  give  our  judgment  on,  that  point,  which,  in 
effect,  will  decide  all  the  other  objections  raised  on  the  record. 

The  declaration  states  three  several  documents ;  first,  certain  articles  of 
agreement  under  seal,  dated  the  27th  of  July,  1836,  between  the  plaintiff 
of  the  first  part,  the  defendant  Grimble  of  the  second  part,  and  the  defendant 
Booth  of  the  third  part,  by  which  the  defendants  covenanted  that  Grimble 
should  pay  to  (he  plaintiff  annually,  for  twenty-one  years,  determinable  as 
thereinafter  mentioned,  150/.,  and  certain  further  allowances  per  gallon  on 
the  sales  of  spirits  therein  mentioned  and  described  ;  it  being  further  agreed 
that  when  the  amount  of  allowances  to  the  plaintiff  should  exceed  400/.  an* 
nually,  then  the  annuity  of  150/.  should  not  be  payable  to  him,  nor  should 
it  be  demanded  by  him  so  long  as  *8uch  receipts  should  amount  to   r^^ 
400/.  per  annum.    This  deed  also  contained  a  guarantee  on  the  part   *• 
of  the  defendants,  that  after  the  lapse  of  two  years,  the  receipts  falling  dae 
to  the  plaintiff  annually,  should  amount  to  400/.,  or  if  they  fell  short  in  any 
year,  the  plaintiff  should  not  be  obliged  to  confine  bis  attention  or  his  secret 
to  the  defendants.     The  second  instrument  set  out  in  the  declaration  is  an 
agreement  in  writing,  dated  the  23d  of  August,  1836,  made  between  one 
Stumpf,  the  defendants,  and  the  plaintiff,  by  which  Stumpf  is  constituted 
an  agent  to  carry  on  the  business  at  a  certain  distillery  of  the  defendants, 
on  certain  stipulations  therein,  for  the  term  of  seven  years,  beginning 
from  the  Ist  day  of  the  same  month  of  August ;  and  in  which  agreement 
is  contained  a  clause,  that  in  consideration  of  the  plaintiff's  relinqyishing 
the  annuity  of  150/.  granted  to  him  by  the  defendants  by  the  foraier 
agreement,  it  is  agreed  on  their  part  to  pa^  him  300/.  a  year  from  the  19th 
of  July  then  last,  payable  quarterly,  *^  during  this  contract  in  lieu  thereof; 
and  no  rights,  or  benefits,  or  privileges  belonging  to  the  plaintiff  not  here 
set  forth  and  given  up,  are  relinquished  by  this  agreement."     The  third 
document  set  out  is  called  an  agreement  in  writing  between  the  defendants 
and  plaintiff,  bein^  in  fiict  in  the  form  of  a  letter  written  by  the  defendants 
to  the  plaintiff,  ana  dated  the  25th  of  January,  1838,  in  which  the  defend* 
ants  state  that, — ^to  avoid  any  misunderstanding  as  to  the  meaning  and  in* 
terpretation  to  be  put  upon  the  articles  of  agreement  of  the  27th  of  July, 
1835,  and  the  agreement  of  the  23d  of  August,  1836,  then  existing  between 
them,  in  regard  to  certain  allowances  to  be  made  by  the  defendants  to  the 
plaintiff, — ^the  defendants  thereby  declare  that  the  plaintiff  is  entitled,  under 
the  deed  of  the  25th  of  July,  1835,  to  4c(.  per  gallon  on  all  spirits  sold,  and 
6(/.  per  gallon  on  all  brandies  sold,  not  to  yield  the  plaintiff  less  than  4001. 
for  every  year,  or  to  *be  made  up  to  that  amount,  as  well  as  any  saving  fnAf^ 
that  may  be  effected,  as  set  forth  in  that  deed,  ai.d  that  the  plaintiff  '- 
is  to  be  paid  300/.  a  year  over  and  above  all  other  allowances  under  the 
agreement  of  the  23d  of  August,  1836,  to  yield  him  together  not  less  thaa 
700/.  annually,  and  such  further  sum  as  the  sales  at  4d.  and  6d,  per  gallon 
as  above  named,  may  amount  to.    The  declaration  then  alleges  mutual 
promises  between  the  parties,  and  after  averring  performance  on  the  part  of 
the  plaintiff,  assiens  as  a  breach  the  non-payment  of  the  annuity  of  300/.  b 
two  years  andf  a  half,  commencing  in  July,  1839. 

It  will  be  unnecessary  a^  present  to  advert  further  to  the  pleas  (^  the  dr 
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feodants,  than  to  state  that  in  some  of  those  pleas  the  non-payment  of  the 
annuity  of  300/.  per  annum  is  excused  on  the  ground  that  the  allowances 
which  became  payable  to  the  plamtiff,  and  were  paid  to  him  upon  the  sale 
of  spirits  under  the  agreements,  exceeded  the  sum  of  400/.  per  annum 
during  the  time  the  arrears  sought  to  be  recovered  accrued,  and  in  other 
pleas,  that  the  same  allowance  exceeded  the  sum  of  700/.  per  annum ;  in 
either  of  which  events,  it  is  contended  by  the  defendants,  that  the  annuity 
of  300/.  altogether  ceased  to  be  demandable  during  the  continuance  of  such 
excess.  The  real  question  therefore  between  the  parties  is,  what  is  the 
meaning  of  the  contract  upon  which  the  action  is  brousht.  Is  it  a  contract, 
as  the  plaintiff  contends,  that  he  is  to  have  the  300/.  per  annum  for  the 
seven  years  mentioned  in  the  agreement  of  1836,  altogether  independently 
of,  ana  without  any  reference  to,  the  amount  of  allowances  during  that 
period.  Or  is  it  a  contract,  as  the  defendants  contend,  under  which  the 
plaintiff  is  to  receive  at  the  least  400/.  per  annum,  or  (supposing  the  letter 
forms  part  of  the  contract)  700/.  per  annum,  but  under  which,  m  case  the 
*7411  ^^^*^^c^  exceed  either  of  such  sums,  then  he  is. to  *receiye  his  al- 
-'  lowances  only,  whatever  they  may  amount  to,  but  that  the  annuity 
is  to  cease.  And  upon  the  best  consideration  we  can  give  the  ciuestion,  we 
think  the  construction  contended  for  by  the  plaintiff  is  that  which  is  to  be 
put  upon  the  agreement. 

As  the  defendants  contend  that  the  letter  set  out  in  the  declaration  con- 
stitutes no  part  of  the  a^eement  on  which  the  action  is  founded,  and  that  it 
is  not  admissible  to  explain  any  thing  in  the  former  agreement  of  1836,  in 
which,  as  it  is  alleged  there  is  no  room  for  doubt  or  ambiguity,  the  first 
inquiry  ought  to'  be,  what  is  the  proper  construction  of  the  agreement  of 
1836  when  taken  by  itself.  And  we  think  that,  if  that  agreement  is  con- 
strued without  reference  to  the  letter,  it  is  not  an  unreasonable  construction 
of  it  to  hold  that  the  plaintiff  was  to  receive  the  300/.  per  annum,  independ- 
ently of  the  amount  of  the  allowances.  At  the  time  that  agreement  was 
entered  into,  the  defendants  had  contracted  to  pay  the  plaintiff  an  annuity 
of  150/.  a  year,  and  certain  other  allowances,  for  twenty-one  years.  The 
new  agreement  that  is  entered  into  is  to  continue  for  seven  years  only,  and 
the  consideration  expressed  in  it  is,  the  plaintiff's  relinquishing  the  former 
annuity,  the  stipulation  being  that  he  is  to  receive  the  300/.  per  annum  ^^  in 
lieu  of  the  150/.  during  the  contract;"  and  that  no  rights  or  privileges 
belonging  to  him  and  not  set  forth  in  the  second  contract,  are  to  be  relin- 
quished thereby.  We  think  it  by  no  means  clear,  that  in  a  contract  made 
under  these  circumstances,  the  provision  for  determining  the  former  annuity 
is  n€*cessarily  to  be  imported  into  the  second  contract. 

Bat  if  the  contents  of  the  agreement  or  letter  of  1838  may  be  referred  to, 
we  think  all  doubt  upon  the  subject  is  removed.  The  objection  of  the  de- 
fendants is,  that  it  forms  no  agreement  at  all,  that  it  is  a  mere  voluntary 
mjAoi  ^^^^y  entered  into  without  any  consideration,  and,  *consequently, 
-I  not  binding  either  on  the  defendants  or  on  the  plaintiff.  But  it  ap- 
pears to  us  that  the  real  contract  between  these  parties  is  neither  founded  on 
the  agreement  of  1836  alone,  nor  on  the  letter  of  1838  alone,  but  that  it  is 
to  be  inferred  from  both  taken  together ;  and  that  the  objection  urged  b^ 
the  defendants  in  argument, — ^which  forms  in  iact  the  subject  of  their 
second  plea, — that  there  is  no  consideration  for  the  agreement  of  1838, 
is  untenable ;  for  though  it  would  be  a  good  answer,  by  way  of  plea,  to 
deny  the  existence  of  any  consideration  for  the  promise  on  which  an  aetioQ 
Bi  b  oof^t,  yet  it  can  be  none  to  deny  such  consideration  as  to  one  parth 


388  S  Manning  &  Granger.  [7ii. 

cular  part  of  the  transaction,  or  one  single  step  or  link  out  of  manj,  ttom 
all  which  taken  together  the  promise  is  inferred.  As  if  a  promise  laid  in  a 
declaration  is  to  be  inferred  from  a  long  correspondence  between  merchants 
which  is  set  forth  upon  the  face  of  the  declaration,  it  would  be  no  plea  to 
select  one  of  the  letters  singly,  and  to  plead  that  no  consideration  existed 
for  that  particular  letter.  And  considering  that  letter  as  one  of  the  docth 
ments  out  of  which  the  agreement  is  to  be  inferred,  we  think  the  construc- 
tion contended  for  by  the  plaintiff  is  placed  beyond  all  doubt,  namely,  that 
the  plaintiff  is  to  receive  the  300L  a  year  over  and  above  the  allowances, 
the  sum  of  700/.  per^annum  being  mentioned  as  a  minimum  only. 

This  construction  of  the  contract  will  render  any  very  minote  considenh 
tion  of  the  pleadings  unnecessaiy.  The  second  plea  we  consider  bad  in 
substance,  for  the  reason  already  given.  As  to  the  fourth  plea,  in  which  it 
is  stated  that  the  plaintiff  did  not  relinquish  the  annuity  of  150/.  by  any 
deed  or  instrument  under  seal,  before  part  of  tlie  arrear  became  due,  we 
consider  that  he  was  not  called  upon  by  the  agreement  so  to  do,  but  that 
the  word  ^*  relinquish,''  which  is  not  a  word  of  art,  is  sufficiently  satisBed 
by  his  abandoning,  and  not  demanding  *it.  In  feet,  very  little  evi-  r^^^i 
dence  can  be  necessary  to  show  a  relinquishing  of  an  annuity  of  ^ 
150/.  where  the  larger  annuity  of  300/.  is  claimed  by  the  party  in  lieu  and 
stead  of  it.  The  same  observation  will  dispose  of  the  fifth  plea.  And  as 
to  the  remaining  pleas  they  are  all  founded  upon  this,  that  by  the  agreement 
whenever  the  allowances  exceeded  400/.  per  annum  the  annuity  was  to 
cease,  which  appears  to  us,  for  the  reasons  before  given,  to  be  not  warrant* 
ed  by  the  proper  construction  of  the  agreement.     We,  therefore,  r;ive 

Judgment  for  the  pkuntiff. 


HUBERT  V.  TREHERNE  and  Others. 

Articles  of  agreement  containing  the  terms  of  a  contract,  which  is  not  to  be  performed 
within  a  year,  purporting  to  be  made  between  certain  persons  whose  names  are  stated 
at  the  commencement  of  the  articles,  and  who  are  described  as  the  contracting 
parties,— concluded  with  the  words,  "As  witness  oar  hands,"  without  being  followed 
by  any  name  or  signature.  HeU,  not  to  be  sufficiently  signed  within  the  statute 
of  frauds. 

Assumpsit.    The  first  count  of  the  declaration  stated  that  on  the  25th 
of  March,  1839,  by  certain  articles  of  agreement  then  made  between  the 
plaintififand  the  defendants,  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendants,  then  promised  to  convey  by  water,  coals  belonging  to  the 
defendants,  from  their  vessels  in  the  Pool  of  the  river  Thames  to  the  worics 
of  the  defendants  in  Milbank,  for  three  years  from  the  date  thereof,  upon  the 
terms  and  under  the  conditions  thereinafter  mentioned,  the  defendants  pro« 
mised  to  employ  the  plaintiff  in  conveying,  by  water,  coals  belonging  to  the 
defendants,  from  their  vessels  lying  in  the  said  Pool  to  the  said  works  of 
ihe  defendants,  for  three  years  from  the  date  thereof,  upon  the  terms  and 
under  the  conditions  thereinafter  mentioned.     And  in  consideration  of  the 
premises  and  of  the  sum  of  6d.  per  ton  for  each  *ton  of  coals  con-  rtftAA 
veyed  by  the  plaintiff  to  the  works  of  the  defendants  as  aforesaid,  ^ 
tfie  plaintiff,  for  himself,  his  executors  and  administrators,  promised  the  de- 
fendfants  that  he,  his  executors  and  administrators,  should  forthwith,  at  hb 
and  their  own  costs  and  charges  find  good  and  sufficient  barges,  tight, 
i^tmAf  Substantial,  and  jn  every  way  fit  for  the  conveyance  of  the  said 
oottlt  as  aforesaid,  diy  and  in  good  condition ;  and  that  on  the  phuatiff's 
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leceiving  notice  in  writing  on  behalf  of  the  defendants,  of  the  arrival  of  any 
of  the  defendants'  vessels  laden  as  aforesaid,  and  of  the  place  of  mooring  in 
the  said  Pool  of  every  such  vessel,  he,  the  plaintiff  should  proceed  to  dis- 
charge sudi  vessel  at  the  rate  of  not  less  than  fort^-nine  tons  per  day,  the 
following  working  day  irom  the  receipt  of  such  notice  to  be  considered  the 
first  day  of  such  ship's  time ;  the  plaintiff  to  be  answerable  for  all  loss  or 

ge  that  might  occur  from  the  time  of  taking  the  coals  alongside  the 

[,  until  safely  delivered  at  the  defendant's  wharf.  And  it  was  thereby 
further  agreed  that  the  plaintiff  should,  upon  all  occasions,  report  by  letter 
to  the  secretary,  &c. ;  the  condition  of  the  cargo  of  each  vessel  when  de- 
livered. And  it  was  thereby  ibrther  agreed,  mat  in  all  cases  where  the 
yesseb  should  be  detained  longer  than  the  time  limited  in  their  respective 
charters,  through  the  nedect  or  default  of  the  plaintiff,  his  executors  or  ad- 
ministrators, then  the  phintiff,  his  executors  and  administrators,  should  be 
answerable  to  the  defendants  for  any  claim  or  claims  for  demurrage,  made 
and  recovered  by  the  owners  of  such  vessel  or  vessels,  provided  such 
charter  should  not  exceed  the  said  rate  of  forty-nine  tons  per  day :  and 
should  the  defendants  or  their  servants  by  any  neglect  in  affoniing  assistance 
or  from  unnecessary  delay,  detain  any  barge  or  barges  beyond  four  clear 
working  days  in  unloading,  then  the  defendants  should  pay  to  the  plaintiff 
•^Ats.1   demurrage  for  the  detention  aforesaid,  at  and  after  the  rate  of  *5s. 

•'  per  day,  day  by  day,  as  the  same  might  become  due  and  owing. 
And  for  the  considerations  aforesaid,  the  defendants  did  thereby  agree  with 
the  plaintiff  to  pay  the  plaintiff  or  his  executors  and  administrators,  at  the 
rate  of  6d.  per  ton,  for  all  such  coals  so  conveyed  by  him  as  aforesaid ;  and 
also  to  provide  sufficient  berths  and  moorings  for  the  loaded  craft.  Mutual 
promises.  Averment  of  general  performance  on  the  part  of  the  plaintiff, 
and  that  the  plaintiff  did  upon  the  making  of  the  said  agreement  find,  and 
had  always  from  the  making  of  the  said  agreement,  until  the  breach  of  the 
said  agreement  thereinafter  mentioned,  found,  and  still  was  ready  and  will- 
ing to  find,  and  still  had  in  perfect  readiness  in  that  behalf,  at  his  own 
costs,  good  and  sufficient  barges,  the  same  being  ti^t,  stanch,  substantial, 
and  in  every  way  fit  for  the  conveyance  of  all  the  said  coals  of  the  defend- 
ants mentioned  in  the  said  articles,  dry  and  in  good  condition,  which  were 
after  the  making  of  the  said  agreement,  to  be  conveyed  in  manner  and  form 
as  in  the  said  articles  was  mentioned,  and  had  always  been  ready  and  will- 
ing to'  convey  the  said  coals  in  manner  and  form,  and  upon  the  terms  and 
under  the  conditions  in  the  said  articles  made,  for  the  space  of  three  years 
therein  mentioned.  Of  all  which  several  premises  the  defendants  had 
always  from  the  making  of  the  said  agreement  had  notice.  Breach,  that 
although  the  defendants  did  employ  the  plaintiff  in  conveying  the  said  coals 
in  manner  and  form,  and  upon  the  terms  and  under  the  conditions  in  the 
said  articles  mentioned  for  a  certain  part  o£  the  said  space  of  three  years,  to 
wit,  from  the  making  of  the  said  agreement  until  the  15th  day  of  September, 
1840;  and  although  the  defendants  had  at  the  breach  of  the  agreement 
tberetnafier  mentioned,  and  from  thence  untiU  &c.,  divers  large  quantities 
of  coal  on  board  of  their  vessels  in  the  said  Pool,  which  were  to  be  con- 
veyed from  thence  to  the  works  of  the  defendants  at  Milbank  aforesaid,  and 
*7ii61   ^^^^  ^^^y  caused  *to  be  conveyed  thereto,  but  not  by  the  plaintiff 

^  or  in  his  barges,  and  which  might  and,  but  for  the  breach  of  agree- 
ment thereinafter  mentioned  would,  have  been  conveyed  by  the  plaintiff  in 
his  said  barges  in  manner  and  form,  and  upon  the  terms  and  under  the  con« 
ditions  in  £e  said  agreement  mentioned  ;  yet  the  defendants  did  r.ot,  nor 

2k2 
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would,  employ  the  pluntiff  in  conveying  their  said  ooab  in  manner  ana 
form,  and  upon  the  terms  and  under  the  conditions,  and  for  the  whole  of  (he 
time  in  the  said  agreement  mentioned,  although  requested  by  the  pbuntifl 
so  to  do,  to  wit,  on  the  16th  of  September,  1840 ;  but  on  the  contrai] 
thereof,  the  defendants  afterwards,  and  long  before  the  said  space  of  three 
years  bad  expired,  to  wit,  on  the  day  and  year  last  aforesaid,  wrongfully 
refused  to  employ  the  plaintiff  in  conveying,  or  to  permit  and  sufier  the 
plaintiff  to  continue  conveying  their  said  coal  in  and  on  board  the  said 
ships  of  the  defendants  in  the  said  Pool,  in  manner  and  form,  and  upon  the 
terms  and  under  the  conditions  in  the  said  amement  mentioned ;  and  then 
wholly  hindered  and  prevented  the  plaintiff  from  so  doing,  and  continued 
to  renise,  and  still  did  refuse  to  employ  the  plaintiff  in  conveying,  or  to 
permit  and  suffer  the  plaintiff  to  continue  conveying  the  said  coals  of  the 
defendants,  in  manner  and  form,  and  upon  the  terms  and  under  the  condi- 
tions, in  the  said  articles  mentioned,  or  to  permit  and  suffer  the  plaintiff  to 
perform  and  complete  the  said  promise  on  his  part  to  be  performed.  Bj 
means  whereof  the  plaintiff  lost,  and  was  deprived  of,  divers  great  gai^s 
and  profits,  which  would  otherwise  have  arisen  and  accrued  to  him,  \tt 
plaintiff,  from  continuing  to  convey  the  said  coal,  in  manner  and  form,  aL  ( 
upon  the  terms  and  under  the  conditions  in  the  said  memorandum  mention- 
ed, and  from  the  completion  of  the  said  agreement ;  and  he,  the  plaintifi^ 
had  been  put  to,  and  incurred,  ^reaX  expenses,  amounting  to  a  large  sum 
of  money,  to  wit,  *500/.  in  fittmg  up,  &c.,  divers,  to  wit,  forty  rt^j^ 
barges,  for  the  purpose  of  performing  and  completing  the  said  agree-  *- 
ment ;  the  same  barges  being  fit  mr  the  conveyance  of  the  coals  of  the 
defendants  for  the  said  space  of  three  years,  and  which  barges  then  became 
and  were  thereby  of  little  or  no  value  or  use  to  the  plaintiff;  and  that  the 
plaintiff  was  and  is  otherwise  damnified. 

The  second  count  stated  that,  on  the  22d  of  March,  1839,  by  a  certain 
other  memorandum  of  agreement  made  between  the  plaintin  and  the 
defendants,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defend- 
ants, then  promised  to  lighter  coals  for  the  defendants  from  the  side  of  cer- 
tain ships  in  the  said  Pool,  to  the  defendants'  wharf,  at  the  Thames  Bank, 
Vauxhall  Bridge,  for  three  years,  for  6d.  per  ton ;  the  defendants  promised 
to  employ  the  plaintiff  to  lighter  coals  for  the  defendants  from  the  side  of 
such  ships  in  the  said  Pool,  to  the  defendants  last-mentioned  wharf,  for  three 
years,  for  6d.  per  ton.    Mutual  promises.    Averment  of  general  performance 
by  the  plaintiff,  and  that  he  had  always  been,  and  still  was,  willing  and 
ready  to  lighter  such  coals  for  the  defendants,  from,  &c.,  to,  &c.,  for  the 
said  space  of  three  years,  upon  the  terms  in  the  last-mentioned  memorandum 
contained.     Of  all  which  premises,  the  defendants  had  always,  from  the 
making  of  the  said  agreement,  had  notice.     Breach,  that  although  the  de- 
fendants did  employ  the  plaintiff  in  conveying  such  coals  for  the  defendants 
for  a  certain  part  of  the  last-mentioned  space  of  three  years,  to  wit,  from 
the  making  of  the  said  agreement,  until  the  15th  of  September,  1840,  and 
although  the  defendatf'^  had,  at  the  time  of  the  breach  of  agre^nent  therein- 
after mentioned,  and  from  thence  until  the  commencement  of  the  suit,  divers 
large  quantities,  to  wit,  &c.,  of  coal  in  and  on  board  other  of  the  said  ships 
in  the  said  Pool,  which  were  to  be  conveyed  from  thence  to  the  place  afore- 
said, and  which  the  defendants  caused  to  be  conveyed  thereto,  but  not  by 
the  plaintiff,  and  *which  might,  and  which  but  for  the  breach  of  the  r^^g 
said  agreement  thereinafter  mentioned  would,  have  been  conveyed   ■- 
thereto  by  the  plaintiff,  as  in  the  said  last-mentioned  articles  contained ;  yei 
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llie  clefendants  did  not,  nor  wotdd,  employ  the  plaintiflf  in  lightering  the 
said  coab  for  the  defendants,  from  the  side  of  the  said  ships  tying  in  the 
said  Pool,  to  the  place  aforesaid,  as  in  the  said  agreement  mentioned,  for 
the  whole  of  the  said  space  of  time  in  the  said  agreement  mentioned,  to  wit, 
for  the  said  space  of  three  years,  although  requested  by  the  plaintiif  so  to 
do,  to  wit,  on  the  16th  of  September,  1840 ;  but,  on  the  contrary  thereof, 
afterwards,  and  long  before  the  said  space  of  three  years  from  the  date  of 
the  last-mentioned  articles  had  expired,  to  wit,  on  the  day  and  jrear  last 
aforesaid,  the  defendants  wrongfully  refused  to  employ  the  plaintiff  in 
lightering,  or  to  permit  or  sufler  the  plaintiff  to  continue  lightering  coals  for 
them,  as  in  the  last-mentioned  memorandum  is  contained,  and  then  wholly 
hindered  and  preyented  the  plaintiff  from  so  doinsr,  and  continued  to  refuse, 
and  still  did  refuse  to  employ  the  plaintiff  in  lightering,  or  to  permit  and 
suffer  the  plaintiff  to  continue  lightering,  the  said  coals  for  the  defendants, 
as  in  the  last*mentioned  articles  in  that  behalf  contained,  or  to  permit  and 
suffer  the  plaintiff  to  perform  and  complete  the  last-mentioned  promise  on 
bis  part  to  be  performed.  By  means  whereof  the  plaintiff  had  lost  and  been 
deprived  of  divers  great  gains  and  profits  which  he  otherwise  would  have 
made  and  had. 

Third  count,  for  lighterage. 

Fourth  count,  upon  an  account  stated. 

Pleas :  to  the  first  and  second  counts,  non  assumpsit  ;(a^  to  the  thiid  and 
fourth  counts,  payment  of  35/.  17«.  6d.  into  court,  and  ^on  aammficalus  ultra, 
%^AQ\  *The  plaintiff  joined  issue  upon  the  first  plea,  and  confessed  the 
1   sufficiency  of  the  payment  mentioned  in  the  second  plea. 

At  the  trial  before  Coltman,  J.,  at  the  Middlesex  sittings  after  last  Trinity 
term,  the  following  &cts  appeared.  Previously  to  the  making  of  the  articles 
of  agreement  declared  on,  an  unincorporated  company  called  ^^  The  Equitable 
Gas  Light  Company,^'  accepted  a  tender  from  the  plaintiff  for  conveying 
their  cools  from  ships  in  the  Pool  to  their  works  at  Thames  Bank  Wharf^ 
for  three  years  from  Lady-day,  1839.  A  draft  of  articles  of  agreement  was 
accordingly  prepared  by  order  of  the  directors  of  the  company,  and  the  fol- 
lovring  minute  was  entered  in  their  books : — "  2d  of  April,  1839.  The 
agreement  between  the  company  and  Mr.  Thomas  Hubert,  for  carrying  oui 
coals  from  ships  in  the  Pool  to  Thames  Bank  Wharf,  for  a  period  of  three 
years  was  read  and  approved,  and  a  fair  copy  thereof  directed  to  be  for- 
warded to  Mr.  Hubert. '^ 

The  articles  was  as  follows:  ^^  Articles  of  agreement  made,  concluded, 
and  fully  agreed  upon,  this  25th  day  of  March,  1839,  between  Thomas 
Hubert  of  li^llbank  Street,  in  the  citv  of  Westminster,  lighterman,  of  the 
one  part,  and  Edmund  Treheme,  Walter  Hawkins,  and  Nathaniel  Saxon, 
trustees  and  directors  of  The  Equitable  Gas  Light  and  Coke  Company,  of 
the  other  part:  Whereas  the  said  T.  H.  has  agreed  with  the  said  E.  T., 
W.  H.,  and  N.  S.,  acting  herein  on  behalf  of  The  Equitable  Gas  Light 
and  Coke  Company,  to  convey  by  water  coals  belonging  to  the  said  com- 
pany, from  their  vessels  lying  in  the  Pool  of  the  river  Thames  to  their  works 
at  IMillbank,  for  three  years  from  the  date  of  these  presents,  upon  such  terms 
and  conditions  as  are  hereinafter  mentioned :  Now  these  presents  witness, 
that  in  consideration  of  the  sum  of  M,  per  ton,  for  each  and  every  ton  of 
^501  ^^^  conveyed  by  '^the  said  T.  H.  to  the  said  company's  works  as 
-I    aforesaid,  the  said  T.  H.  for  himself,  his  executors,  and  administra* 

(a)  To  these  coonts  the  defendants  also  pleaded  six  special  pleas,  upon  which  the 
plaintiff  took  issoe.    At  the  trial  aU  these  pleas  were  abandoned  by  the  defendanta. 
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tors,  doth  agree  with  the  said  E.  T.,  W.  H.,  aad  N.  S.^  acting 
aforesaid,  or  their  successors  and  assigns,  in  manner  following,  that  is  to  say, 
that  the  said  T.  H.,  his  executors  or  administrators,  shall  and  will  forthwith, 
at  his  or  their  own  costs  and  charges,  find  good  and  sufficient  barges,  tig^, 
stanch,  substantial,  and  in  every  way  fit  for  the  conveyance  of  the  said 
coals,  as  aforesaid,  dry  and  in  good  condition,  and  that  the  said  T.  H.  k- 
ceiving  notice  in  writug  from  the  broker,  or  other  person  on  behalf  of  the 
company,  of  the  arrival  of  an^  of  the  company's  vessels  laden  as  aforesaid, 
and  of  the  place  of  mooring  m  the  Pool  of  every  such  vessel,  he  shall  pro- 
ceed to  dischai^  such  vessel  at  the  rate  of  not  less  than  forty-nine  tons  per 
day,  the  followmg  workbg  day  from  the  receipt  of  such  notice  to  be  cod- 
sid!ered  the  first  day  of  such  snip's  time ;  the  said  T.  H.  to  be  answerable 
for  all  loss  or  damase  that  may  occur  from  the  time  of  ta|jcing  in  the  coals 
alongside  the  vessel,  until  saiely  delivered  at  the  company's  wharf.  And 
further,  that  the  said  T.  H.  shall,  upon  all  occasions,  report  by  letter  to  the 
secretar}'  or  other  person  appointed  by  the  said  company,  the  condition  of 
the  cargo  of  each  vessel  when  delivered.  It  is  further  agreed,  that  in  all 
cases  where  the  said  vessels  shall  be  detained  longer  than  the  time  limited 
in  their  respective  charters,  by  or  through  the  neglect  or  default  of  the  said 
T.  H.,  his  executors  and  administrators,  the  said  T.  H.,  his  executors  and 
adnynistrators,  shaU  be  answerable  to  the  said  company  for  any  claim  or 
claims  for  demurrage  made  and  recovered  by  the  owners  of  the  said  vessel 
or  vessels,  provided  such  charter  shall  not  exceed  the  said  rate  of  forty-nine 
tons  per  day.  And  should  The  Equitable  Gras  Light  Company,  or  tbdr 
servants,  by  any  neglect  *in  afibrding  assistance,  or  from  unnecessary  rm^iM 
delay,  keep  or  detam  any  barge  or  barges  beyond  four  clear  working  ■- 
days  in  unloading,  the  said  company  shall  pay  to  the  said  T.  H.  the  demur- 
rage for  the  detention  aforesaid,  at  and  after  uie  rate  of  6s.  per  day,  day  by 
day,  as  the  same  may  become  due.  And  for  the  considerations  aforesaid, 
the  said  E.  T.,  W.  H.,  and  N.  S.  do  hereby,  on  behalf  of  the  said  com- 

Cany,  agree  with  the  said  T.  H.,  his  executors  and  administrators,  to  pay 
im  or  them  at  the  rate  o{6d.  per  ton,  for  all  such  coal  so  conveyed  by  him 
or  them  as  aforesaid,  and  also  to  provide  good  and  sufficient  births  ano 
moorings  for  the  loaded  craft.  And  for  the  due  performance  of  this  agree- 
ment, each  of  the  said  parties  hereto,  bindeth  and  bind  himself  and  them- 
selves unto  the  other  and  others  of  them,  by  these  presents.  As  witness 
our  bands." 

These  articles  were  not  subscribed  by  the  plaintifr(«)  or  by  the  defend- 
ants, or  by  any  other  person.  From  April,  1839,  to  September,  1840,  the 
terms  contained  in  the  above  articles  were  acted  upon  on  both  sides,  btit 
from  the  latter  period  the  company  having,  in  their  contracts  for  coals,  made 
them  deliverable  by  the  shipper,  free  of  all  charge,  at  their  works  at  Vaux- 
hall  Bridge,  ceasea  to  employ  the  plaintiff;  and  one  cai^  had  been  so  de- 
liyered  before  the  commencement,  in  October,  1840,  of  the  present  acti(m. 
It  was  objected  on  the  part  of  the  defendants,  that  the  agreement  being  one 
which  was  not  to  be  performed  within  die  year,  a  note  in  writing,  daiy 
.agned,  was  necessaiy  under  the  statute  of  frauds.  The  learned  judge  over- 
ruled the  objection,  but  reserved  the  point.  A  verdict  having  been  found 
for  the  plaintiff,  damages  160f., 

^Bompoij  Seijt.,  in  Michaelmas  term,  moved  to  enter  a  nonsuit,  [^&2 

(a)  As  to  the  oecessity  of*  signature  by  the  person  contracting  with  *he  party  soogbl 
U  be  cbaigi^d,  tee  aat^  46t. 
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porsiiant  to  die  leave  reserved,  (a)  The  paper  called  articles  of  agree 
ment,  having  been  sent  to  the  plaintiff  by  the  company,  without  the  sig- 
natare  of  any  of  the  directors  beinff  attached,  under  a  resolution  directing 
a  iair  cc^y  of  the  draft  to  be  fi>rwarded  to  the  plaintiff,  must  be  taken  tc 
have  been  placed  in  his  hands  for  approbation.  The  words  ^^  As  witness 
our  hands,"  clearly  mark  that  it  was  intended  that  the  parties  should  sub* 
scribe  their  names.  (&)  Samnderton  v.  Jacksanj  2  Bos.  &  Pull.  238,  and 
Schneider  v.  Mbrrisj  2  M.  Jt  Selw.  286,  will  be  relied  upon,  no  doubt,  on 
the  part  of  the  plaintiff;  but  this  case  has  more  resemblance  to  that  of  Selby 
V.  &Ay,  3  Merivale,  2.    A  rule  nisi  being  granted, 

ChanneU  and  Shee^  Serjts.,  now  showed  cause.  The  names  of  both  the 
c<mtracting  parties  are  written  in  this  document  by  their  authority,  and  more 
particularly  by  the  authority  of  the  party  sought  to  he  charged  (c)  in  this 
action.  A  formal  signature  at  the  foot  of  Ihe  instrument  is  not  necessary 
under  the  statute  of  frauds ;'  and  though  a  signature  at  the  foot  or  end  of  a 
will  is  now  required  by  the  1  Vict.  c.  26,  yet  other  cases  of  signature  within 
Ihe  statute  of  frauds  are  left  as  they  were  before ;  Saundenon  v.  Jackson; 
Schneider  v.  Jforris;  Johnson  v.  Ihdgson^  2  M.  &  W.  653.  [Maule,  J., 
referred  to  Krigkt  v.  Crodcfardy  1  Esp.  N.  P.  C.  190.  (d)] 
^gQ*.  ^BompaSj  Seijt,  (with  whom  was  Addison^)  in  support  of  the  rule. 
-'  The  form  of  the  articles  of  agreement  shows  that  the  insertion  of 
the  names  in  the  body  oi  the  instrument  was  not  intended  as  a  signing  of 
the  articles.  In  Saunderson  v.  Jackson^  and  in  Schneider  v.  J^orris^  there 
99S  a  subsequent  recognition  of  the  particular  instrument  in  which  the 
name  had  been  inserted.  Here  there  is  no  such  recognition.  The  case 
more  clearly  resembles  Uawkbu  v.  HolmeSy  1  P.  Wms.  770,  and  Stohes  v. 
Moorcj  Ibid.  770,  n.  (e) 

TuTDAL,  C.  J.  It  appears  to  me  that  this  is  not  an  a^ement  which  is 
oinding  within  the  statute  of  frauds.  By  the  fourth  section  of  that  statute 
*'  No  action  shall  be  brought  upon  any  agreement  that  is  not  to  be  performed 
#ithin  the  q>ace  of  one  year  from  the  making  thereof,  unless  tlie  agree- 
ment upon  which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lawfully  authorized." 

I  am  not  satisfied  that  there  is  in  this  case  any  signature  at  all.  The 
names  of  the  parties  necessarily  appear  in  the  body  of  the  instrument,  which 
would  not  otherwise  be  intelligible.  To  hold  that  the  mere  introduction  of 
the  names  of  the  parties  was  suflScient,  would  be  ahnost  to  repeal  the  statute* 
Suppose  this  agreement  had  been  prepared  not  by  the  secretary  of  the  com- 
*75d1  P^"y»  ^^^  ^y  ^^^^^  attorney ;  could  it  have  been  contended  that  *the 
-'   insertion  by  him  of  his  clients'  names  would  have  been  a  signature 

(a)  He  rUo  moved  for  a  aew  trial  od  the  groond  that  the  damages  were  excessive; 
and  Uie  rale  was  granted  in  the  alternative.  As  the  court  were  of  opinion  that  the  de- 
fendants were  entitled  to  have  a  nonsuit  entered,  this  point  became  immaterial,  and  it 
was  not  noticed  in  the  judgment 

(6)  Vide  post*  vol.  iv.  4T  (a). 

(c)  Vide  ante,  A9Z. 

(«f)  It  was  there  held  by  Lord  Kenyon,  C.  J^  at  nisi  prins*  that  an  agreement  for  the 
sale  of  a  hoQse,  in  the  handwriting  of  the  vendor,  beginning,  "I,  James  Crocirford,  agree 
10  teH."  dbc,  bnt  snbscritted  only  by  the  vendee,  was  binding  on  the  vendor.  Ace.  Vinnii 
lostit.  Heineeeii,  3SS,  n.  S;  iMMync  v.  Siamiey,  3  Mod.  SIS,  3  Lev.  1 ;  Tounuhtnd  v.  Ptarm, 
S  Vio.  Abr.  US,  pi.  3.  And  see  1  Fonbl.  Tr.  Eq.  190 ;  JUtn  v.  BtmrntU,  3  TaanL  169 ;  Wd- 
ford  V.  Beeseley,  1  Wils.  1 18,  3  Atk.  308,  3  Ves.  sen.  6 ;  Cooke  v.  Tombt,  8  Anstr.  430. 

(e)  Bat  as  to  Sioku  v.  Moon,  see  what  is  said  in  CoUi  v.  TreeotMck,  I  J.  P.  Smith,  313 

I. 
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within  the  statute  ?  Yet  I  am  not  aware  that  the  power  of  an  att^miejr  diflov 
from  that  of  a  secretary  or  any  other  person  who  may  be  employed  to  pre" 
pare  such  an  instrument.  Then  look  at  the  form  of  these  articles  of  a^ 
ment,  which  conclude  thus :  *^  As  witness  our  hands."  These  words  evi 
•dentlv  show  that  the  names  of  the  contracting  parties  were  meant  to  be  sob* 
scribed,  and  that  it  was  not  intended  that  the  insertion  of  the  names  in  die 
body  of  the  instrument  should  operate  by  way  of  signature.  Saunderson  v. 
Jackson  depends  for  its  authority  more  upon  the  subsequent  recognition  than 
upon  the  printed  naines.  In  this  case  there  is  no  sufficient  original  signature, 
and  there  is  no  subsequent  recognition.  Care  ought  to  be  taken,  in  inter- 
preting the  statute  of  frauds,  that  its  efficacy  shall  not  be  destroyed,  bj 
admitting  one  exception  after  the  other,  each  case  being  weaker  than  that 
by  which  it  was  preceded. 

CoLTMAN,  J.  It  is  very  important  that  this  statute  should  not  be  frittered 
away.  Here,  it  appears  that  it  was  intended  that  the  signature  of  the  parties 
should  be  affixed.  This  differs  from  the  case  of  a  bill  of  parcels  dehFered 
out  in  the  usual  manner  as  a  complete  and  perfSn^t  instrument.  It  is  said 
the  parties  treated  the  articles  of  agreement  as  a  perfect  instrument.  It  is 
not  certain  that  the  plaintiff  saw  the  articles ;  and  there  was  no  sufficient 
evidence  of  any  authority  to  give  out  the  copy  on  behalf  of  the  directors. 
This  case  falls  short  of  those  which  have  been  cited. 

E&SKiNE,  J.    I  also  am  of  opinion  that  this  rule  should  be  made  absolute 
for  entering  a  nonsuit.     It  does  not  appear  that  these  articles  of  agreement 
were  signed  by  the  defendants,  or  by  an  agent  thereunto  lawfully  *au-   r^n^ 
thorized  by  them.     We  cannot  help  seeing  that  it  was  intended  that  ^ 
the  signature  of  the  parties  should  be  added. 

I  am  not,  however,  prepared  to  say  that  if  it  had  been  shown  that  there 
was  authority  to  give  out  the  fair  copy  of  the  articles,  the  names  inserted  at 
the  commencement  of  the  instrument  would  not  have  been  sufficient.  Bat 
there  was  no  evidence  that  the  company  had  issued  the  instrument  as  a  per* 
feet  agreement.  It  was  not  shown  that  the  secretair  had  any  authority  from 
the  directors  to  transmit  the  fair  copy  to  the  plaintifT  There  was,  therefore, 
no  evidence  of  an  agreement  in  writing  signed  *^  by  the  party  to  be  charged 
or  by  some  other  person  by  him  thereunto  lawfully  authorized." 

Maule,  J.    I  also  think  that  the  plaintiff  has  fiiiled  in  the  proof  of  a 
written  agreement.     It  is  admitted  that  this  is  a  case  within  the  fourth  sec- 
tion of  the  statute  of  frauds.     The  plaintiff  was  bound  therefore,  under  the 
issue  upon  non  assumpsit,  to  show  that  there  was  an  agreement  in  writing 
signed  by  the  party  to  be  charged,  or  his  agent    In  cases  of  this  descrip- 
tion two  questions  may  occur — first,  whether  the  agreement  contains  that 
which  the  statute  of  frauds  requires, — ^which  is  a  question  of  law ;  secondly, 
whether  the  agreement  has  been  signed  by  the  party  to  be  charged  there- 
with or  by  a  person  authorized  by  such  party  so  to  do, — ^which  is  a  question 
of  fact.     I  think  this  rule  should  be  made  absolute  on  the  first  point.    The 
articles  of  agreement  of  the  25th  of  March,  1831,  do  not  seem  to  me  to  be 
a  m«^morandum  signed  by  any  body.     Before  the  statute  of  fi^uds  no  ooe 
could  have  entertained  a  doubt  upon  that  point.     Since  the  statute  tbe 
courts,  anxious  to  relieve  parties  against  injustice,  have  not  unfrequently 
stretched  the  language  of  the  act.     But  none  of  the  cases  hitherto  *de-  r^fj^ 
cided  under  this  statute  have  gone  so  far  as  the  present     If  a  party  ^ 
writes,  ^^I,  A.  B.  agree  with  C.  D.,"  &c.,  with  no  such  conclusion  as  is 
found  here,  "  As  witness  our  hands,"  it  may  be  that  this  is  a  sufficient  sig- 
naturo,  within  the  statute,  to  bind  A.  B.    So,  where  the  seller's  name  ap* 
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pears  m  a  bill  of  parcds  which  he  fills  up  and  deliyeis  out  as  a  complete 
and  perfect  contract ;  or  where  a  party,  authorized  so  to  do,  issues  an  instru- 
ment containing  the  printed  name  of  die  principal.  But  it  would  be  going 
a  ^reat  deal  further  than  any  of  the  cases  have  hitherto  gone,  to  hold  that 
this  was  an  agreement  signed  by  the  party  to  be  charged.  This  is  no  more 
than  if  it  had  been  said  by  A.  B.  that  he  would  sign  a  particular  paper. 

Rule  absolute. 


FIELD  V.  THOMAS  POOLEY  and  ALEXANDER  POOLEY. 

In  assumpsit  against  two  acceptors  of  a  bill  of  exchange,  jadgments  against  each  are 
obtained  by  default.  Separate  rules  to  compute  are  irregular,  although,  at  the  time 
the  first  rule  was  granted,  judgment  had  been  obtained  against  one  defendant  only. 

On  the  23d  of  December,  1841,  a  writ  of  summons  in  an  action  upon 
promises,  was  senred  on  the  defendant,  Alexander  Pooley,  who  refused  to 
accept  service  for  the  defendant,  Thomas.  A  copy  of  the  writ  was  left  with 
the  attorney  of  Thomas  Pooley,  who  entered  an  appearance  for  him  on  the 
7th  of  January,  on  which  day  a  declaration  against  both  the  defendants  as 
acceptors  of  a  bill  of  exchange,  with  notice  to  plead  in  four  days,  was  de- 
livered to  the  attorney  who  had  appeared  for  Thomas  Pooley.  On  the  12th, 
the  plaintiff  signed  judgment  by  nil  dicU  against  Thomas  Pooley.  On  the 
18th,  an  order  was  made  by  Coltbcan,  J.,  for  entering  an  appearance  for 
Alexander  Pooley,  nunc  pro  tunc.  On  the  15th,  Mannings  Serjt.,  moved 
*7571   '^'^  ^  "^'^  ^^  compute  principal  *and  interest  upon  the  bill  under  the 

^  judgment  so  signed  against  Thomas  Pooley.  A  rule  nisi  was 
granted ;  Tindal,  C.  J.,  saying,  *^you  may  take  it  at  vour  own  risk."  On 
the  17th,  the  plaintiff  entered  an  appearance  for  Alexander  Pooley,  and 
si^ed  judgment  against  him  by  nil  dicU,  On  the  19th  a  rule  nisi  was  ob- 
tamed  by  Shee^  Sent.,  to  set  aside  the  declaration,  the  judgment  against 
Thomas  Pooley,  and  the  rule  to  compute  thereon,  also  the  order  for  entering 
an  appearance  for  Alexander  Pooley,  and  the  appearance  entered  in  pur- 
suance of  such  order,  and  the  judgment  signed  against  him.  On  the  26th, 
a  nde  nisi  was  obtained  by  Mannings  Seijt.,  to  compute,  upon  the  judgment 
against  Alexander  Pooley. 

Mtmnhigy  Serjt.,  now  showed  cause  against  the  rule  obtained  by  Shee^ 
Seijt.,  and  moved  to  make  his  own  rule  absolute.  The  proceedings  on  the 
part  of  the  plaintiff  are  regular.  Upon  the  default  made  by  Thomas  Pooley, 
the  plaintiff  was  entitled  to  sign  judgment  against  him  alone,  Alexander 
Pooley  not  being  then  in  court.  He  was  not  bound  to  wait  until  Alexander 
Pooley  should  appear,  and  he  was  therefore  justified  in  proceeding  to  ascer- 
tain the  amount  for  which  Thomas  Pooley  was  liable.  As  Alexander 
Pooley  would  not  be  bound  by  the  reference  to  the  master  as  against  Thomas 
Pooley,  or  by  the  allowance  of  costs  against  Thomas  Pooley,  under  that 
reference,  the  plaintiff  was  justified  in  obtaining  a  rule  to  compute  against 
Alexander  Pooley  also,  as  soon  as  judgment  had  been  signed  against  him. 

Shecj  Serjt.,  in  support  of  his  rule.     A  plaintiff  cannot  sign  two  separate 
judgments,  and  obtain  two  rules  to  compute,  in  a  joint  action.     The  decla- 
ration against  both  these  defendants,  before  Alexander  Pooley  had  appeared, 
was  irregular. 
^5gi       *TiifDAL,  C.  J.     The  separate  rules  to  compute  are  clearly  irregu- 

J  lar.    That  part  of  the  present  rule  which  prays  that  the  rule  to  com* 
pate,  obtained  as  against  Thomas  Pooley,  should  be  set  aside,  r  ust  be  made 
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absolute.    As  to  flie  other  matters  prayed  for,  the  rale  most  be  discharged, 
J  think  that  there  should  therefore  be  no  costs. 

Erskine,  J.    Separate  judgments  may  be  signed  against  each  defendut, 
bit  there  can  be  only  one  rule  to  compute. 

Maule,  J.    There  cannot  be  separate  rules  to  compute,  any  more  than 
there  can  be  separate  writs  of  inquiry,  against  joint  defendants. 

.  It  was  suesested  by  the  court,  that  in  order  to  avoid  the  necessity  of  a 
separate  application  on  the  part  of  Alexander  Pooley,  it  would  be  better  for 
the  plaintiff  to  consent  to  the  discharge  of  both  rules  to  compute. 

Rule  absolute  accordingly,  (a) 

(a)  And  see  Figgim  y.  Ward,  4  Tyrwb.  882,  %  Cro.  dt  M.  424,  2  Dowl.  P.  C.  364. 


•EVANS  V.  PRATT.  [*19i 

A  steeple-chaBe  for  002.  or  Dpwards  is  a  lawfol  race. 

Upon  an  anstamped  paper  l>earing  two  agreements  between  A.  and  B.,  A.  procures  one 

agreement  stamp  to  he  affixed  for  the  purpose  of  an  action  upon  one  of  the  agreements. 

Bild,  sufficient  to  render  the  paper  admissible  in  evidence  in  such  action,  although 

the  other  agreement  had  been  acted  upon, 
(n  a  memorandum  respecting  a  race,  the  race  is  described  as  *<four  miles  across  a 

country."    Held,  that  evidence  was  admissible  to  show  that  <*  across  a  country^*  meaos 

that  the  riders  are  to  go  over  all  obstructions,  and  are  not  at  liberty  to  avail  theo- 

selves  of  an  open  gate. 
Where,  in  such  a  memorandum,  an  umpire  is  appointed,  and  it  is  stipulated  that  "the 

decision  of  the  umpire  is  to  be  final,"  it  is  not  competent  to  either  party  to  dispute  the 

umpire's  decision. 

AssuBfPsiT.  First  count  that  before  and  at  the  time  of  the  making  of  the 
agreement,  and  of  the  promise  of  the  defendant  thereinafter  mentioned,  the 
pTaintifT  was  the  owner  of  a  certain  mare,  called  Matilda,  and  one  William 
Kyley  was  the  owner  of  a  certain  brown  mare,  then  late  the  property  of  the 
defendant;  that  thereupon,  on  the  27th  of  February,  1841,  it  was  agreed 
between  the  plaintiflf  and  the  defendant,  that  a  race  of  four  miles  across  a 
country  should  be  run  between  the  said  mares  of  the  plaintiff  and  Ryley, 
each  mare  carrying  13  stone ;  that  the  said  race  should  come  off  on  the 
1st  of  March  in  the  year  aforesaid ;  that  one  Thomas  Holyoake,  Esq.,  should 
be  the  umpire  of  the  said  race,  and  that  his  decision  should  be  final ;  that 
tt  was  further  agreed  between  the  plaintiff  and  defendant,,  that  if  the  said 
mare  of  the  plamtiff,  in  running  the  said  race,  should  beat  the  said  mare  of 
Ryley,  the  defendant  should  pay  to  the  plaintiff  100/.  play  or  pay ;  but  that 
if  the  said  mare  of  Rvley,  in  running  the  said  race,  should  bcAt  the  said 
mare  of  the  plaintiff,  the  plaintiff  should  pay  to  defendant  25/.,  play  or  paVy 
mutual  promises.  Averment :  that  afterwards,  to  wit,  on  the  1st  of  ManJi, 
in  the  year  aforesaid,  the  said  race  was  run  between  the  said  two  mares, 
each  mare  carrying  13  stone ;  and  that  in  running  the  said  race,  the  said 
mare  of  the  plaintiff  beat  the  said  mare  of  Ryley,  and  that  the  said  umpire 
decided  that  the  *said  mare  of  the  plaintiff  had  beaten  the  said  mare  r«.j^ 
of  Ryley,  and  had  won  the  race ;  whereof  the  defendant  dien  had  *- 
notice.  Yet  the  defendant  had  not  paid  the  said  100/.,  nor  any  pdit 
thereof,  althou&;h  often  requested  so  to  do,  but  had  whoUy  neglected  and 
tefuaed,  and  still  neglected  and  refused  so  to  do.  Second  count  upoo  an 
account  stated. 

Pleas — ^first,  non  assumpsit — secondly,  to  the  first  count,  that  the  mare  of 
the  plaintiff  did  not  beat  the  mare  of  Ryley,  mode  Hformd;  concluding  to 
Ibe  country — ^thirdly,  to  the  first  count,  that  the  race  m  that  count  menliooeil 
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vnm  Dot  a  kgitknate  band  fide  honeracc,  ran  by  the  said  mares  n{K>n  or 
oyer  any  race-course  or  race-ground ;  but,  on  the  contrary,  the  same  was  a 
steeple-chase,  run  by  the  said  mares  across  the  coui^  over  divers  closes, 
fences,  drains,  and  hedges,  the  same  being  a  mode  and  manner  of  racing 
other  and  different  from  the  "mode  and  manner  of  horseracing  used  and 
practised  under  and  according  to  the  statutes  in  that  behalf;  and  that  by 
reason  of  the  premises  the  contract  in  the  declaration  mentioned  was  wholly 
void  in  law.     Verification. 

The  plaintiff  ioined  issue  upon  the  first  two  pleas :  and  replied  to  the 
third  plea,  that  the  race  in  the  first  count  mentioned  was  a  legitimate  bwid 
^fode  horserace  run  by  the  said  mares  after  the  mode  and  manner  of  racing 
used  and  practised  under  and  according  to  the  statutes  in  that  behalf  made 
and  provided  ;  concluding  to  the  country.     Upon  which  issue  was  joined. 

At  the  trial,  before  Coltman,  J.,  at  the  last  Shrewsbury  assizes,  the 
plaintiff,  in  support  of  the  affirmative  of  the  first  issue,  put  in  and  proved 
bis  own  and  the  defendant's  signature  to  the  following  memorandum : — 

**PraU  and  Evans. 

'^  Thomoi  Hoh/oahe^  Esquire,  umpire. 

^g^.       <' Frederick  Pratt  bets  Thomas  Evans  100/.  to  25/.,  *P.  P.  (play 

-'   or  pay,)  Mr.  Ryley's  brown  mare  (late  his  property)  beats  Thomas 

Evans's  mare  Matilda,  four  miles  acrots  a  cow/dry^  thirteen  stone  each.    To 

come  off  1st  March,  1841.    The  umpire's  decision  to  be  final. 

"Thomas  Evans, 
"Frederick  Pratt." 

On  the  same  paper  appeared  another  memorandum  of  a  wager  between 
the  parties  upon  the  defendant's  riding  a  certain  horse  "  from  the  gas-pillar 
in  Wolverhampton  to  the  four-milestone  between  Staflbrd  and  Stone  in  one 
hour."  Thb  wager  had  been  won  by  the  defendant,  who  therefore  claimed 
and  received  the  50/.  from  the  plaintiff. 

Hiis  paper  bore  one  agreement  stamp,  which  had  been  affixed  by  the 
commissioners  for  the  purpose  of  this  action  upon  payment  of  the  penalty. 

In  support  of  the  affirmative  of  the  second  issue,  the  plaintiff  proved,  by 
Mr.  Holyoake,  the  umpire,  that  the  race  mentioned  in  the  memorandum  was 
run  on  the  day  appointed ;  that  Mr.  Rvley's  brown  mare  came  in  first ;  but 
that  he,  the  umpire,  decided  that  the  plaintiff's  mare  was  the  winner,  as  the 
former  had  passied  through  a  gateway  instead  of  going  over  the  hedge,  as 
required  by  the  rules  of  steeple-chasing. 

Ludlow,  Serjt.,  for  the  defendant,  objected  that  the  agreement  stamp  must 
be  considered  to  apply  to  the  contract  which  had  been  executed ;  and  that 
the  testimony  given  by  Mr.  Holyoake  was  at  variance  with  the  terms  of  the 
memorandum ;  and  that  a  steefde'Ckase  was  not  le^lized  by  the  13  G.  3, 
c.  19,  and  18  G.  2,  c.  34,  but  was  an  unlawful  gammg  withm  the  16  Car. 
2,  c.  7,  and  9  Ann.  c.  14. 

The  learned  judge  overruled  these  objections,  but  reserved  the  points; 
and  the  jury  returned  a  verdict  for  the  plamtiff,  damages  100/. 
mj^oi  *^^  Michaelmas  term  last,  Ludhw,  Serjt.,  moved  for  a  rule  to  show 
-■  cause  why  a  nonsuit  should  not  be  entered  according  to  the  leave 
reserved,  or  why  the  judgment  should  not  be  arrested.  The  defendant  is 
entitled  to  the  entry  of  a  nonsuit  upon  two  grounds.  First,  the  single  stamp 
upon  the  paper  containing  two  agreements  was  insufficient  In  Pouodl  if. 
Edmunds,  12  East,  6,  the  same  paper  contained  separate  contracts  for  the 
parchase  of  different  lots  by  different  persons.  One  stamp  impressed  on 
that  part  of  the  paper  on  which  the  agreement   leclared  upon  was  written 

2  \u 
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was  held  sufficient.  But  it  did  not  appear  in  that  case  that  any  contract  for 
any  other  lot  had  been  acted  upon,  and  the  receipt  for  the  penalties  was 
given  in  the  name  of  the  plaintiff's  attorney. 

TiNDAL,  C.  J.  No  action  having  been  brought  upon  the  other  wager, 
the  stamp  must  be  taken  to  have  been  impressed  with  reference  to  that 
which  forms  the  subject  of  the  present  action. 

Maule,  J.  No  stamp  was  required  in  respect  of  the  other  agreement, 
which  was  performed  without  suit. 

Secondly,  the  parol  evidence  was  at  variance  with  the  written  contract, 
and  ou^t  not  to  have  been  admitted.  In  PoweU  v.  Edmunds  evidence 
tfiat  the  auctioneer,  at  the  time  of  a  sale  of  trees,  verbally  warranted  that  the 
lot  contained  a  certain  quantity  of  timber,  was  held  to  be  inadmissible,  as 
the  effect  of  receiving  it  would  be  to  alter  the  written  contract. 

TiMDAL,  C.  J.  The  contract  declared  upon,  and  proved  by  the  memo- 
randum produced  wbs,  that  the  horses  were  to  run  four  miles  ^^  across  a 
country."  That  is  an  ^expression  of  which  we  cannot  take  judicial  r^^ 
notice.  The  meaning  of  that  expression  was  a  question  for  the  iuiy,  *- 
to  be  decided  by  them  upon  the  evidence  before  them.  The  evidence 
showed  that  by  this  expression,  the  rider  is  excluded  from  riding  through  an 
open  gate. 

There  is  another  answer  to  this  objection.  The  parties  had  agreed  that 
the  decision  of  the  umpire  should  be  final,  and  he  has  decided  in  favour  of 
the  plaintiff. 

LudloWj  Serjt.  A  steeple-chase  is  not  a  race  within  the  statutes  per- 
mitting horseraces.  The  13  G.  2,  c.  19,  contemplates  only  such  races  as 
are  run  at  Newmarket,  or  at  Black  Hambleton.  llie  provisions  of  the  act 
of  13  G.  2,  c.  10,  were  extended  by  the  18  G.  2,  c.  34,  s.  11.  But  that 
extension  is  repealed  by  3  &  4  Vict.  c.  5.  Even  whilst  the  former  statutes 
were  in  full  operation,  this  court  appears  to  have  considered  that  "  racing 
on  the  turf  was  alone  legalized.     Wkaky  v.  Pajot^  2  Bos.  &  Pull.  51. 

TiNDAL,  C.  J.  There  may  be  some  doubt  upon  the  construction  of  the 
statutes.     You  may  therefore  take  a  rule  nisi  to  arrest  the  judgment. 

Talfourdj  Serjt.,  now  showed  cause.  No  objection  can  be  taken  to  the 
amount  of  the  stake  in  this  case ;  for  though  the  13  G.  2,  c.  19,  prohibits 
races  for  a  less  stake  than  60/.,  it  has  been  held  that  25/.  each  side,  con* 
stitute  a  stake  of  60/.,(a)  or  rather,  as  shown  in  the  note  at  the  end  of  the 
report,(A)  30/.  was  staked  by  Bidmead,  the  plaintiff,  against  20/.  staked  bj 
Gale,  the  defendant. 

The  real  question  between  the  parties  is,  as  to  the  legality  of  what  is 
called  a  steeple-chase.  This  will  turn  upon  the  construction  of  the  13  G.  2, 
c.  19,  which  ^enacts  (s.  6)  that  no  person  shall  "  start  or  run  any  rtiyg^ 
match  with  or  between  any  horse,  mare,  or  gelding  for  any  sum  of  '- 
money,  plate,  prize,  or  any  thing  whatsoever,  unless  such  match  shall  be 
Rtarted  or  run  at  Newmarket  Heath  in  the  counties  of  Cambridge  and  Suf- 
folk, or  Black  Hambleton,  in  the  county  of  York,  or  the  sum  of  monej, 
plate,  prize,  or  other  thing,  be  of  the  real  and  intrinsic  value  of  50/.  or  up- 
wards. And  in  case  any  person  or  persons  shall  start  or  run  any  such  match 
at  any  other  place  than  Newmarket  Heath,  or  Black  Hambleton  aforpsaid, 
or(c)  for  any  plate,  prize,  sum  of  money,  or  other  thing  of  less  value  than 
60/.,  every  such  person  or  persons  shall  forfeit  and  lose  the  sum  ofSM,^ 

(«)  4  Barr.  S48S,  1  W.  Bla.  671. 

h)  4  Barr.  9488. 

(c)  The  word  *'of  should  be  read  "and,''  to  eonespood  with  the  preeedinf  daos» 
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By  the  18  G.  2,  c.  34,8.  11,  it  is  enacted,  ^^that  it  shall  and  may  be  lawful 
for  any  person  or  persons,  to  ran  any  match,  or  to  start  or  ran  for  any  plate, 
prize,  sum  of  money,  or  other  thing,  of  the  real  and  intrinsic  value  of  60/. 
or  upwards,  at  any  weight  whatsoever,  and  at  any  place  or  places  whatso- 
ever, without  incurring  or  being  liable  to  the  penalty  or  penalties  in  the  saic 
act  of  the  thirteenth  year  of  his  majesty's  reign,  relating  to  weights  as  afore* 
mentioned,  and  in  the  same  manner  as  might  have  been  done,  if  the  said 
act  had  never  been  made.''  The  provisions  of  13  G.  2,  c.  19,  as  to  hotae- 
racing,  are  repealed  by  3  &  4  Vict.  c.  5,  in  which  it  is  recited  that  doubts 
had  arisen  as  to  the  meaning  of  certain  clauses  in  the  said  act  re- 
lating to  the  subject  of  horseracing,  and  that  several  persons  not  intending 
to  offend  against  the  provisions  of  the  said  act  had  been  subjected  to  vexa- 
tious proceedings  at  law.  The  object  of  that  enactment  was  to  stay  the 
Eroceedings,  and  to  indemnify  those  against  whom  such  vexatious  actions 
ad  been  brought.  [Maule,  J.  Not  to  punish  persons  for  doing  that 
which  the  legislature  had  encouraged  them  to  do.]  The  legislature  acted 
*7651  *^^^^^°^^y  ^^^  respect  to  actions  against  incumbents  for  non-resi- 
^  dence.(a)  If  the  13  G.  2,  c.  19,  were  the  only  act  legalizing  horse- 
races, some  doubt  mieht  perhaps  be  felt ;  but  the  statute  now  in  force  is  the 
18  G.  2,  c.  34,  and  me  only  question  is,  whether  such  a  race  as  this  comes 
within  the  protection  of  that  act.  Whaky  v.  Pajot  was  not  a  horserace  at 
all ;  it  was  a  wager  that  one  horse  should  run  on  the  high  road  from  London 
to  Sittingboume,  and  arrive  sooner  than  one  of  two  other  horses  placed  at 
any  distance  the  owner  might  please.  What  was  said  by  Lord  Eldon  in 
that  case  as  to  running  on  the  turf,  was  extra-judicial ;  it  was  introduced 
without  any  necessity  and  would  amount  to  a  new  charter  of  horseracing. 
All  distinctions  as  to  the  mode  of  conducting  a  horserace  were  swept  away 
by  the  18  G.  2,  c.  34.  The  court  cannot  take  judicial  notice  of  what  is  or 
what  is  not  a  race-course.  In  Ximenes  v.  JaqueSj  6  T.  R.  499,  a  wager 
that  the  plaintiff  would  perform  a  certain  journey  in  a  post-chaise  with  a  paii 
of  horses,  was  held  illegal ;  but  that  was  not  a  race  between  horses,  but  a 
wager  against  time.  [Tindal,  C.  J.  This  is  less  a  trial  of  speed  between 
the  horses,  than  of  skUl  in  the  riders.  Maule,  J.  The  term  horserace  in 
the  statute  may  mean  a  race  between  horses  from  one  point  to  another  point. 
Tindal,  C.  J.  It  will  turn  upon  the  construction  to  be  put  upon  ^'  place 
or  places"  in  the  statute.  Erskine,  J.  This  would  be  a  trial  of  the  strength 
of  the  horses.] 

LudloWf  Seijt.,  (with  whom  was  LeCy)  in  support  of  the  rule.  The 
13  G.  2,  c.  19,  is  most  distinctly  repealed  by  3  &  4  Vict.  c.  5.  But  then 
it  is  said,  on  the  part  of  the  plaintiff,  that  the  3  &  4  Vict.  c.  5  does  not 
affect  the  18  G.  3,  c.  34,  upon  which  reliance  is  placed,  as  a  new  charter 
^^w.-.  to  horseracing.  That  statute,  however,  merely  ^relieves  parties 
-'  from  penalties  incurred  under  the  previous  statute.  The  18  G.  2,  c. 
34,  contains  no  extension  as  to  the  places  of  starting.  [Maule,  J.  What 
efiect  do  you  give  to  the  words  ^^  at  any  place  or  places  ?"]  The  context 
shows  that  these  words  were  introduced  merely  for  the  purpose  of  dealing 
with  penalties  which  might  have  been  incurred.  For  any  thing  that  appears 
to  us,  the  four-mile  course  at  Newmarket  might  be  '*  across  a  countiy."(A) 

(a)  Vide  54  6.  3,  c.  64,  s.  8 ;  Wynm  r.  3itdd,  Clerk,  6  Taont.  629. 

{b^  Supposing  a  steeple-chase  to  be  illegal,  although  the  defendant  would  not  be  en* 
titlea  to  arrest  the  judgment,  if  the  abore  intendment  could  be  made,  it  would  seem  to 
follow  that  he  would  be  entiUed  to  a  nonsuit  or  a  ?erdict  in  his  favour,  upon  evi  lenct 
txclading  soch  intendment. 
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IMavlBj  J.  The  stake  being  100  guineas,  the  case  would  appear  to  be 
out  of  the  prohibition  of  the  statute  of  Charles.]  Ximeaes  v.  Jaque$; 
Whaley  v.  Pqjoi;  ShUliio  t.  Theed,  7  Bingh.  405,  (20  £.  C.  L.  R.,)  4  H. 
&  P.  575. 

TiNDAL,  C.  J.  The  difficulty  .thrown  upon  us  by  the  argument  m  scp* 
port  of  this  rule  would  be,  the  conclusion  at  which  we  should  be  obliged  to 
arrive  if  that  argument  is  correct.  If  the  objection  now  taken  by  my  brother 
Ludlow  were  well  founded,  no  race  for  any  sum,  or  run  at  any  place,  would 
be  a  legal  race.  The  9  Ann.  c.  14,  has  been  held  to  apply  to  horseraces. 
If  therefore  the  13  G.  2,  c.  19,  is  the  only  act  legalizing  horseraces,  that 
act  having  been  repealed  by  3  &  4  Vict  c.  35,  it  mllows  that  all  horseraces 
must  be  illegal. 

The  object  of  the  18  G.  2,  c.  34,  was  rather  to  legalize  races  which  did 
not  strictly  come  within  the. protection  of  the  13  G.  2,  c.  19.  I  cannot  help 
thinking  that  the  law  with  respect  to  horseracing  now  stands  upon  the  true 
construction  to  be  put  upon  the  18  G.  2,  c.  34.  Upon  the  eleventh  section 
I  see  no  objection  to  the  legality  of  this  race.  That  section  first  recites  the 
13  G.  2,  c.  19.  Taking  the  whole  together,  it  seems  to  relieve  from  penal- 
ties in  ^respect  to  the  race  taking  place  elsewhere  than  at  Newmarket  r^„^ 
or  Black  Hambleton.  The  act,  being  one  which  professes  to  take  ^ 
away  penalties,  should  have  a  liberal  construction.  It  is  contended  that  the 
expression  ^'  place  or  places"  ought  to  be  understood  with  rderence  to 
places  at  which  horseraces  are  usually  held.  Lord  Eldov  seems  to  bare 
adopted  that  opinion  in  Whaley  v.  Pajal,  That,  however,  was  not  a  horse- 
race,— a  race  between  two  horses.  A  horserace  is,  properly,  where  the 
speed  of  one  horse  is  matched  against  the  speed  of  another  horse.  Here,  il 
appears  to  us  on  this  record  that  the  point  to  start  from  was  the  same — that 
the  point  to  arrive  at  was  the  same.  It  was  a  horserace,  and  not  a  mere 
wager.  I  think  it  may  be  fairly  con»dered  a  horserace  within  the  18  G. 
2,  c.  34.  It  was  a  trial  of  the  strength  and  qieed  and  vigour  of  the  tvo 
horses.  Upon  the  ground  contended  for,  it  might  have  been  said  that  if  if 
were  part  of  the  terms  that  each  horse  should  take  a  leap  before  he  started, 
the  race  would  be  illegal ;  yet  so  slight  a  variance  would  surely  be  imma- 
terial. 

Erskine,  J.  The  language  of  Lord  Eldom^  in  Whaley  v.  PajU  throws  a 

reat  deal  of  difficulty  into  the  case.  My  brother  Ludlow  contends  that  the 
&  4  Vict.  c.  5,  by  repealing  the  13  G.  2,  c.  19,  has  made  all  horseracing 
illegal,  or  that,  if  any  horserace  be  still  le^l  by  force  of  the  18  G.  2,  c.  34, 
this  race  does  not  come  within  the  provisions  of  that  statute.  The  object 
'^  the  act  of  3  &  4  Vict  c.  5,  was,  not  to  render  horseracing  ille^l,  but  to 
relieve  parties  who  had  laid  themselves  open  to  actions  for  penalties  in  con- 
Msquence  of  some  slight  deviation  from  the  regulations  prescribed  by  the 
13  G.  2,  c.  19.  The  object  of  the  late  statute  was  ratner  to  encoura^ 
horseracing  than  to  restrain  it.  It  would  therefore  be  a  strange  circumstance  if 
we  were  obliged  *to  hold  that  the  effect  of  the  act  was  to  render  all  horse-  r^g^ 
racing  illegal ;  and  we  should  not  come  to  such  a  conclusion  unless  '■ 
it  is  clearly  marked  by  the  statute.  The  3  &  4  Vict.  c.  5,  however,  while 
it  repeals  the  clauses  in  the  13  G.  2,  c.  19,  which  relate  to  horseracing, 
leaves  the  18  G.  2,  c.  34,  untouched.  The  question  is,  therefore,  whether 
enough  remains  under  the  eleventh  section  of  the  18  G.  2,  c.  34,  to  legalize 
horseracing.  I  do  not  agree  with  my  brother  Ludlow  that  the  sole  object 
of  the  legislature  in  that  enactment  was,  to  relieve  parties  from  penalties  in- 
curred under  the  13  G.  2,  c.  19.    Then  it  is  said  that  it  is  obvious  that  the 
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13  G.  2,  contemplates  races  upon  regular  race-courses  only ;  but,  whatever 
may  be  the  construction  to  be  put  upon  that  statute,  we  must  ^ve  some 
eflect  to  the  language  of  the  18  6.  2,  c.  34,  where  it  is  said  that  it  shall  be 
hwful  to  run  any  match  for  a  prize  not  less  than  50/. "  at  any  place  or  places 
whatsoever." 

JSmenes  v.  Jaqiut  was  not  a  horserace  at  all.  It  was  no  trial  of  speec* 
between  two  horses.  Here,  there  was  a  trial  of  weed  between  two  horses 
Whaley  v.  Pqfoi  was  more  like  a  horserace  than  Xtmetiei  ▼.  Jaque^  ;  but  tha: 
case  was  not  decided  ultimately  upon  the  point  thrown  out  by  Lord  £u>on. 
It  was,  however,  a  mere  wager  to  try  the  speed  of  two  horses  under  skilful 
maosgement  anmst  one,  and  not  a  raoe  between  two  horses.  It  lies  upon  the 
defendant  to  £ow  that  the  dontract  which  he  has  entered  iiito  is  illegal. 

Madlb,  J.  I  am  also  of  opinion  that  the  judgment  ouffht  not  to  be  ar- 
rested.   The  a6t8  of  parliament  which  have  b^fo  referrecTto  must  be  con* 
sidered  with  reference  to  the  general  rules  applied  to  the  construction  of 
statutes ;  and,  so  considered,  I  think  that  this  race  is  a  legal  race.    The 
statutes  which  made  horseracing  illegal  were  the  16  Car.  2,  c.  7,  and 
^ggn  9  Ann.  c.  14.    The  *13  G.  2,  c.  19,  s.  3,  prohibited  the  starting  of 
-■  horses  for  races  unless  they  carried  certain  proportionate  weights, — a 
provision,  however,  which  does  not  seem  to  wply  to  horses  that  are  not  five 
years  old.     Sect.  6  provided  that  no  horses  should  be  started  for  races  at 
other  places  than  at  Newmarket  and  at  Black  Hambleton,  or  otherwise  than 
for  prizes  of  the  value  of  50/.  or  upwards,  and  imposed  certain  penalties 
apon  the  contravention  of  these  regulations,    llie  cases  exempted  from 
penalties  by  this  fiilh  section  have  been  considered  as  legalized  as  against 
the  former  statutes.    The  18  G.  2,  c.  34,  says,  in  express  terms,  that  it  shall 
be  lawful  for  any  person  to  run  any  match,  or  to  start  and  run  for  any  plate, 
&c.,  of  the  value  of  50/.  and  upwards,  ana  at  any  weights  whatsoever,  and 
at  any  place  or  places  whatsoever,  without  incumng,  or  bebg  liable  to,  the 
penalties  in  the  act  of  13  G.  2,  relatme  to  weights,  and  in  the  same  manner 
ai  might  have  been  done  if  that  act  had  never  been  made.    It  appears  to  me 
that  by  these  words  it  was  intended  to  relieve  parties,  not  only  from  the  penal- 
ties imposed  by  the  13  G.  2,  c.  19,  but  also  from  any  illegality  created  hy 
the  former  statutes.    I  think  the  eleventh  section  of  the  lo  G.  2,  c.  34,  is 
to  be  read  thus : — *^  It  shall  be  lawful  for  any  person  to  run  any  match  for 
50/.  or  upwards,  at  any  weights  whatsoever,  and  at  any  place  whatsoever, 
without  incurring  the  penalties  in  the  act  of  13  G.  2,  c.  19,  and  without  in- 
curring any  other  illegality,  under  any  previous  statute."  If  that  be  the  con- 
struction of  this  section,  me  repeal  of  the  13  G.  2,  c.  19,  will  not  have  the 
effect  of  taking  away  the  lenity  of  any  race  which  was  legal  before  the 
passing  of  the  repealing  statute.  Then  the  only  question  is,  whether  the  eleventh 
section  of  the  18  G.  2,  c.  34,  extends  to  this  case.    As  that  statute  is  one 
iridich  takes  away  penalties,  it  ought  to  be  largely  expounded.    The  object 
4mM  of  the  legislature  throughout  'these  enactments  has  been,  to  encourage 
1   the  production  of  a  strong  and  powerful  breed  of  horses  ;  and  I  think 
that  this  was  a  race  calculated  to  further  that  object.    The  only  doubt  is 
raised  b]^  the  language  held  by  Lord  Eldon,  C.  J.,  in  Whakyv.  PyoL 
The  decision  in  that  case  merely  goes  to  this,  that  a  race  of  two  horses 
miost  one  is  not  a  horserace  within  the  meaning  of  the  statutes.    Lord 
&B09  is  reported  to  have  said  that  '^  there  seems  to  be  much  ground  for 
arguing  fion  the  nature  of  the  16  Car.  2,  and  9  Ann.  that  theseacts  oughit 
la  be  eoBstnied  strictly,  in  order  to  enforce  the  principle  on  which  they  are 
founded,  namely,  to"  prohibit  all  horseracing,  and  that  the  13  &  18u.  2| 
voi«.  XLQ.  51  2&.2   y 
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are,  fioin  their  nature,  to  be  so  construed  as  to  encourage  the  breed  of  horses, 
and  to  permit  thai  species  of  horseracing  only  called  racing  on  the  tunf?^ 
Lord  EIldon  does  not  say  to  permit  only  **  races  on  the  turf,"  but  "  that 
species  of  racing.''  I  see  nothing,  however,  in  the  acts  to  require  so  narrow 
a  construction ;  and  I  think  it  is  not  too  much  to  say  that  the  statutes  ezteod 
to  all  races  between  two  horses  running  at  the  same  time  from  one  point  to 
another  point.  It  cannot  be  doubted  that  such  races  were  assumed  to  be 
legal  when  the  statute  of  3  &  4  Vict.  c.  6,  passed.         Rule  discharged. 


•BAXTER  V.  GRAY  and  ABBOTT,  Executors  of  MARY  BOS-  [•TTl 

TOCK,  deceased. 

A  SQiigeon  forbore  to  send  in  his  bill  for  medicines  and  attendance  to  a  deceased  paiicst 
in  her  Ufetime»  ander  the  capcda/ion  of  a  legacy.  On  her  death,  finding  she  had  leA 
him  nothing,  he  made  a  claim  on  her  executors.  Htld,  that  he  was  entitled  to  recoreri 
no  proof  having  been  given  of  any  wndxntanding  between  the  parties  that  be  wis  lo 
be  paid  only  by  a  legacy. 

Assumpsit  for  work  and  labour  done  for  the  testatrix,  and  upon  an  ac- 
count stated  with  her. 

Pleas:  non  assumpsit;  and,  secondly,  payment  by  the  testatrix  in  her 
lifetime.     Replication,  travendng^such  payment,  and  issue  thereon. 

At  the  trial,  before  Tikdal,  C.  J.,  at  the  Westminster  sittings  after  hat 
term,  it  appeared  that  the  action  was  brought  by  the  plaintiff,  a  surgeon  and 
apothecary,  to  recover  about  500/.  from  the  defendants,  as  the  executors  of 
a  Mrs.  Bostock,  (after  givinff  credit  for  33/.  received  on  account,)  for  medi- 
cines and  attendance  upon  her  for  a  period  commencing  in  the  year  1829 
and  ending  in  January,  1840,  about  nine  months  previous  to  her  death. 
The  plaintifl*  had  been  on  terms  of  great  intimacy  with  Mrs.  Bostock,  visit- 
ing her  daily,  and  occasionally  rendering  her  surgical  assistance.  Having 
^n  expectation  of  a  legacy,  he  had  never  sent  in  any  bill  m  her  lifetime ; 
but  finding  that  she  had  not  left  him  any  thing  by  her  wiU,  he  made  the 
above  claim  upon  the  defendants. 

The  Lord  Chief  Justice  told  the  jury  that  if  the  plaintifT  had  furnished 
the  medicines,  and  had  attended  upon  the  deceased  on  an  understanding 
that  he  was  to  be  paid  only  by  a  legacy,  he  was  not  entitled  to  recoTer. 
The  jury  having  found  a  verdict  for  the  plaintiff,  damages  217/. 

Sheej  Sent.,  now  moved  for  a  new  trial,  on  the  ^und  of  misdirection 
He  contended  that  if  there  was  a  distinct  expectation  of  a  legacy  on  the 
part  of  the  plaintiff, — which  clearly  appeared  upon  the  evidence, — there 
*was  nothing  from  which  any  implied  assumpsit  could  be  raised,  and  Tfi% 
that  the  jury  should  have  been  so  directed.  ^ 

TiNDAL,  C.  J.  If  the  evidence  had  shown  that  the  work  and  labour  were 
done  upon  an  understanding  between  the  parties,  that  the  plaintiff  was  to  be 
Temunerated  by  a  legacy,  that  would  have  am'>unted  to  an  agreement  that 
he  was  to  make  no  charge.  But  if  the  work  and  labour  were  performed 
under  a  hope  of  a  legacy,  I  see  no  reason  why  the  plaintiff  should  not,  on 
such  hope  failing  him,  be,  as  it  were,  remitted  to  his  legal  right.  The  law 
oa  the  subject  was  correctly  lud  down  in  Osbom  v.  7%e  Gcvemars  of  Gsy'i 
fihspital,  2  Str.  728,  where  Raymond,  C.  J.,  told  the  jurjr  that  the^  wer« 
fb  *'  consider  how  it  was  understood  by  the  parties  at  the  time  of  domg  A< 
.business."  Here,  no  proof  was  given  of  any  understanding  as  to  the  wvf 
in  which  the  plaintiff  was  to  be  remunerated.    I  disapprove  strongly  of  th« 
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.course  puisoed  by  the  plaintiff  in  not  sending  in  any  bill ;  (a)  but  it  seems 
to  me  that  the  jury  showed  a  due  regard  for  the  testatrix's  estate,  in  cutting 
down  the  amount  of  the  plaintiff's  claim ;  and,  on  the  whole,  I  think  Hiat 
justice  has  been  done. 

CoLTMAN,  J.  There  appears  to  me  no  ground  for  finding  fault  with  the 
way  in  which  this  case  was  left  to  the  jury,  or  with  the  conclusion  to  which 
they  have  come.  It  would  be  most  unreasonable  if  the  pluntiff  was  to  have 
no  remuneration  for  his  services. 

Erskine,  J.  There  was  evidence  to  warrant  the  juiy  in  coming  to  the 
conclusion  that  the  plaintiff  attended  the  deceased  m  his  medical  capacity 
upon  the  usual  terms.    It  is  true  that  it  also  appeared  that  he  forbore 

*7731  *^^  ^^^^  ^^  ^^  ^^^''  under  an  expectation  of  receiving  a  remuneration 
'  in  the  shape  of  a  legacy.  But  unless  an  understanding  could  be 
proved  that  he  was  not  to  malce  any  charge,  I  think  he  was  entitled,  on 
beine  disappointed  in  his  expectation,  to  require  payment  for  the  services 
whidi  he  had  rendered  to  the  deceased. 
Maule,  J.,  concurred. 

Rule  refused.(A) 

a)  Vide  post,  773  (a). 

(b)  Bj  the  law  of  France  no  medical  (or  spiritual)  attendant  can  take  a  legacy  ex- 
ceeding a  fiur  remnneration  for  the  services  be  baa  rendered ;  Code  Civil,  No.  909 ; 
either  directly  or  indirectly.    Ibid.  No.  911. 


WALTON  V.  BATEMAN  and  Others. 

In  an  action  for  an  infringement  of  a  patent,  a  plea  that  the  invention  ia  not  a  new 
manaikctare  within  the  21  Jac.  1,  c.  3,  involves  the  qaeation,  not  only  whether  the 
alleged  patent  is  new,  bat  also  whether  it  is  a  manufactare,  within  the  meaning  of  the 
statute. 

Is  this  action,  which  was  for  an  infringment  of  the  same  patent  which 
came  before  the  court  in  Walton  v.  Potter^{c)  application  had  been  made  to 
CoLTMAN,  J.,  at  chambers,  for  leave  to  plead — ^first,  not  guilty ;  secondly, 
that  the  invention  was  not  a  new  invention,  as  to  the  public  use  and  exer- 
cise  thereof;  thirdly,  that  the  invention  was  not  a  new  manufadure  within 
the  meaning  of  the  statute  21  Jac.  1,  c.  3 ;  fourthly,  that  the  cards  men- 
tioned in  the  letters-patent  and  specification  were  generally  known 
previously  to  the  granting  of  such  letters-patent,  and  that  the  alleged  im- 
provements were  not  an  invention  in  respect  of  which  the  said  letters-patent 
could  lawfully  be  granted ;  fifthly,  that  part  of  the  cards  so  mentioned  were 
generally  known  previously  to  the  granting  of  such  letters-patent,  and  that 
die  alleged  improvements  were  not  an  invention  in  respect  of  which  the  said 
«_ .-.  Tetters-patent  could  lawfully  be  granted ;  *sixthly,  that  the  plaintiflf 
^  did  not  particularly  describe  the  nature,  &c.,  of  his  alleged  inven- 
tion; serenthly,  that  the  invention  was  useless  for  sheet  earns  and  top 
cards. 

The  learned  judge  having  refused  to  allow  the  fourth  and  fifth  pleas. 

Talfourdy  Serjt.,  on  a  fonner  day  of  thb  term,  obtained  a  rule  nisi  for 
leave  to  plead  those  pleas ;  against  which 

BampaSj  S<>ijt.,  now  showed  cause,  and  contended  that  the  pleas  were 
annecessaiy,  being  merely  a  repetition  of  the  third  plea. 

Talfbwrdj  Serjt.,  in  support  of  the  rule.  The  defendants  have  no  wish  to 
retain  the  fourth  and  fifth  pleas  if  the  court  are  of  opinion  that  the  defence 

(c}Antd,p.41l. 
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therein  soogfat  to  be  set  up,  is  open  to  them  under  the  thiid  plen,  namdy, 
aot  only  that  the  alleged  invention  is  not  new,  but  also  that  it  is  not  i 
manufacture  vrithin  the  21  Jac.  1,  c.  3. 

TiNDAL,  C.  J.  There  is  no  reasonable  doubt  as  to  diat  point  I  think 
that,  under  the  plea  that  the  alleged  invention  is  not  a  new  manuftetvie,  the 
question  whether  it  is  a  manu&cture  ¥rithin  the  statute  is  inTolTed.(6)  The 
rule  must  therefore  be  discharged. 

The  other  judges  concurring — 

Bale  disdwfged, 

(a)  Vide  ant^  4S4, 486. 


♦RICHARD  PERRY  v.   SARAH  WATTS,  Administratrix  of  r_. 

JOSEPH  WATTS,  deceased.  ^^^^ 

In  eoyenant  by  the  assignee  of  the  reversion  against  the  administratrix  of  die  lessee*  the 
declaration,  in  deducing  the  title  to  the  jplaintiff,  set  oat  a  deed  purporting  to  be  attested 
by  two  cretkbU  witne$in^  whereby  one  J.  P.,  in  pursuance  of  a  power,  appointed  the 
premises  to  the  plaintiff.  At  the  trial,  it  appeared  that  one  of  the  attesting  witnesses 
was  the  wife  of  the  appointee ;  whereupon  a  ▼erdiet  was  entered  for  the  defendant 
upon  a  plea  which  traversed  the  appointment 

Qmsbtp,  whether  the  declaration  might  be  amended  under  the  S  &  4  W.  4,  c  4S,  s.  SS,  by 
stating  the  deed  as  operating  either  by  way  of  grant  or  as  a  covenant  to  stand  seised 
to  uses. 

The  court  at  first  inclined  not  to  allow  the  amendment,  except  on  payment  of  all  the 
costs  of  the  trial.  After  discussion,  it  was  agreed  that  the  defendants  should  lepair 
the  premises  under  a  rule  of  court,  and  that  no  costs  should  be  paid  by  either  party. 

Covenant.  The  declaration,  after  stating  that  William  West  being  seised 
in  fee,  by  indenture  of  the  2Sth  of  August,  1805,  demised  the  premises  in 
question  to  J.  Watts,  the  intestate,  for  the  term  of  forty-three  years,  and 
setting  out  a  covenant  to  repair,  alleged  that  Watts  entered,  and  enjoycxl  the 
premises  until  his  death,  on  the  1st  of  June,  1828,  after  which  all  his  estate 
and  interest  therein  vested  in  the  defendant  as  administratrix,  and  that  she 
entered. 

The  declaration  then  traced  the  reversion  from  West  through  various  par- 
ties, to  Campion,  and  averred  that  Campion,  by  lease  and  release  of  the  8th 
and  9th  November,  1816,  (the  release  being  made  between  Campion  and 
Sophia  his  wife  of  the  first  part,  John  Perry  of  the  second  part,  and  Wilde 
of  the  third  part,)  conveyed  unto  Wilde  the  said  reversion  of  and  in  the  said 
demised  premises,  **  to  have  and  to  hold  the  same  unto  Wilde  and  his  heirs, 
to  such  uses  upon  such  trusts,  and  for  such  ends,  intents,  and  purposes,  and 
with,  under,  and  subject  to  such  powers,  provisos,  agreements  and  declara- 
tions as  the  said  John  Perry  should,  by  an^  de«d  or  deeds,  writing  or 
writings,  with  or  without  power  of  revocation,  to  be  by  him  sealed  and 
delivered  Sn  the  presence  of,  and  to  be  attested  by,  two  or  more  r^tna 
credibk  wUnesses^  from  time  to  time  direct,  limit,  and  appoint ;  and  '- 
in  default  of,  and  until  such  direction,  limitation  or  appointment,  and  so  fitr 
as  every  or  any  such  direction,  limitation,  or  appointment  should  not  extend, 
to  the  use  of  the  said  John  Perry  and  his  assigns  during  his  natural  life) 
without  impeachment  of  waste ;  and  after  the  determination  of  that  estate, 
by  forfeiture  or  otherwise,  in  his  lifetime,  to  certain  other  uses  in  the  said 
indenture  more  particularly  mentioned."  That,  ^*  after  the  making  of  the 
said  last-mentioned  indenture,  to  wit,  on  the  2d  of  August,  1823,  by  a  cer* 
tain  bdenture  then  made  between  the  said  John  Pf^rry  of  d>e  first  part,  the 
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plaiotiflr  of  tbe  aeocmd  part,  and  Wilde  of  the  third  part,  which  said  inden- 
ture was  sealed  and  dekrered  by  the  said  John  Peny  in  the  presence  of,  and 
was  then  attested  by,  two  credibk  witnesses^  [profert]  it  was  witnessed  that,  in 
pursuance  of  a  certain  agreement  in  the  said  last-mentioned  indenture  recited, 
and  for  the  considerations  therein  mentioned,  the  said  John  Perry,  pursuant 
to,  and  by  Ibice  and  yirtiie,  and  in  exercise  and  execution  of,  the  power  and 
authority  to  him  the  said  John  Perry  reserved,  limited,  and  given  in  and  by 
the  said  indenture  of  the  9th  of  November,  1816,  did  direct,  limit,  and  ap- 
point, that  the  said  demised  premises,  with  the  appurtenances  and  the  said 
reversion  thereof,  and  all  the  estate  of  the  said  John  Perry  therein,  should 
from  thenceforth  be  and  remain,  to  such  uses,  upon  such  trusts,  and  for  such 
ends,  intents,  and  purposes,  and  with,  under,  and  subject  to  such  powers, 
provisos,  asceements,  and  declarations  as  the  said  Richard  Perry  [the  platn- 
tilT]  should  by  any  deed  or  deeds,  writing  or  writings,  with  or  without 
power  of  revocation,  from  time  to  time  direct,  limit,  or  appoint ;  and  for 
default  of,  and  until  such  direction,  limitation,  or  appointment,  and  so  far  as 
eveiy  or  any  such  direction,  limitation,  or  appointment  should  not  extend,  to 
•—^1  the  use  of  the  said  ^Richard  Peny  and  his  assigns  during  his  natural 
-'  life,  without  impeachment  of  waste ;  and  after  the  determination  of  that 
estate,  by  forfeiture  or  otherwise,  in  his  lifetime,  to  such  uses  as  in  the  said 
indenture  mentioned ;  whereupon  and  whereby  the  plaintiff*  then  became 
and  was,  and  from  thence  hitherto  had  been  and  still  was,  seised  in  his 
demesne,  as  of  freehcdd,  for  the  term  of  his  natural  life,  of  and  in  the  said 
reversion  of  and  in  the  demised  premises  with  the  appurtenances."  The 
breaches  assigned  were :  first,  non-repair  generally ;  secondly,  non-repair 
after  notice  to  repair  within  three  months. 

The  defendant  pleaded  twelve  pleas ;  the  only  plea  material  to  the  present 
question  being  the  eighth  plea,  which  alleged,  that  no  such  direction,  limita- 
tion, or  appointment,  as  in  the  declaration  mentioned,  was  made  by  the  said 
John  Perry,  in  manner  and  form  as  therein  alleged.    Issue  thereon. 

At  tbe  trial  before  Tindal,  C.  J.,  at  the  London  sittings  after  Hilary  term, 
1841,  it  appeared  that  one  of  the  attesting  witnesses  to  the  appointment  by 
John  Perry  was  the  wife  of  the  plaintiff*,  the  appointee,  whereupon  it  was 
objected  that  such  appointment  was  not  a  proper  exercise  of  the  power  created 
by  the  indentures  of  the  8th  and  9th  of  November,  1816,  not  having  been 
executed  in  the  presence  of  ^'  two  credible  wUnesset.^^  It  was  contended  for 
the  plaintiff*,  that  the  deed  of  the  2d  of  August,  1823,  though  nugatory  as 
an  appointment,  might  still  operate  as  a  grant,  so  as  to  convey  John  Perry's 
reversionary  interest,  and  that  the  declaration  might  be  amended  in  that 
particular. 

A  verdict  was  entered  for  the  plaintiff*  upon  the  eleven  other  issues,  and 
for  the  defendant  upon  the  eighth,  with  liberty  to  the  plaintiff*  to  amend  his 
declaration  and  enter  a  verdict  for  himself  on  the  eighth  issue  also,  if  the 
court  should  be  of  opinion  that  the  case  was  one  in  which  an  amendment 
could  be  made  under  the  3  fc  4  W.  4,  c.  42,  s.  23. 
^.^^  ^Bompasy  Serjt.,  having,  in  Easter  term  last,  obtained  a  rule  nisi 
J  accordingly, 
Channelly  Segt.,  now  showed  case.  The  first  question  is,  whether  the 
deed  of  tbe  2d  of  August,  1823,  which  cleariy  was  not  a  valid  appointment, 
oouUl  operate  by  way  of  grant.  It  is  not  disputed  that  John  Perry  bad,  in 
addition  to  the  power  of  appointment,  an  estate  for  life,  and  that  such  estate 
\ras  a  reversionary  interest,  being  subject  to  tbe  residue  of  the  term  of  forty- 
three  years,  which  might  pass  by  grmt.    Neither  is  it  denied  that  where  a 
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party  has  a  power  coupled  with  an  interest,  he  may  by  a  deed,  the  prima^ 
intent  of  which  is  to  operate  as  an  exercise  of  the  power,  pass  his  interest, 
provided  it  contain  apt  words  for  that  purpose.  It  will  oe  found  that,  in 
Sir  Edward  Clere^s  case^  6  Co.  Rep.  17  (b),  which  is  the  leading  authoritr 
on  this  subject,  and  in  Roe  dem.  WUIdnton  v.  Tfwumerj  2  Wiis.  75,  (Am 
dem.  Wilkmson  v.  JVanrnarr^  Willes,  682 ;}  Cox  v.  Chamherlmn^  4  Ves. 
631 ;  Roach  v.  Wadkam,  6  East,  289 ;  Wynne  t.  Griffiihj  3  Bing.  179,  (HE. 
C.  L.  R.,)  10  B.  Moore,  592, 4  B.  &  C.  923,  (12  E.  C.  L.  R.,)  8  D.  &  R.  470 ; 
and  Doe  dem.  Were  v.  Coky  7  B.  &  C.  243,  (14  K  C.  L.  R.,)  1  M.  &  R. 
33 ;  the  deeds  contained  words  of  conveyance  as  well  as  of  appointaient 
In  this  case,  however,  no  words  are  used  which  show  any  intention  to  pass 
an  interest,  the  words  employed  beins,  ^'  direct,  limit,  ana  appoint."  fhe 
only  case  in  which  it  seems  to  have  been  considered,  that  the  words  *'  limit 
and  appoint"  may  operate  as  words  of  grant,  is  Shove  v.  Pincke^  5  T.  R. 
124.  But  there  it  was  not  necessary  to  decide  the  point ;  and  Buixeb,  J., 
seems  rather  to  have  looked  upon  the  case  as  a  covenant  to  stand  seised,  for 
which  there  was  a  sufficient  consideration,  the  defendant  heme  the  nephew 
of  the  covenantor.  [Coltman,  J.  Why  might  not  this  deed  operate  as  i 
covenant  to  stand  seised  ?  *There  is  both  a  money  consideration,  and  r«,~. « 
a  consideration  by  blood.]  That  might  be  so  if  there  was  any  diing  ^ 
to  indicate  an  intention  that  the  deed  should  so  operate,  but  it  i.«  apparent 
that  the  parties  meant  it  to  operate  only  as  an  appomtment 

Secondly,  suppose  the  deed  operated  by  way  of  grant,  how  is  the  decla- 
ration  to  be  amended  ?  [Tindal,  C.  J.  As  soon  as  it  is  established  what 
the  legal  effect  of  the  deed  is,  the  deed  may  be  pleaded  according  to  such 
eflfect.]  In  Shove  v.  Pincke^  the  deed  might  have  been  pleaded  either  as  a 
covenant  to  stand  seised,  or  as  a  grant ;  which  course  is  to  be  adopted 
here?  It  is  clear  that  it  would  be  necessary  to  alter  the  declaration  in  seve- 
ral important  respects,  and  instead  of  pleading,  it  might  be  advisable  for 
the  defendant  to  demur.  It  is  submitted  that  this  is  not  a  case  in  which 
the  judge  had  power  to  amend,  for  the  defendant  would  clearly  be  preju- 
diced  by  an  amendment. 

Bon^paSy  Serit.,  in  support  of  the  rule.  One  question  will  be,  whether 
the  objection  taken  is  open  to  die  defendant  under  the  eighth  plea.  The 
deed  is  not  set  out  according  to  its  legal  efiect.  The  plea  does  not  put  id 
issue  its  execution,  generally,  but  merely  denies  its  execution  as  an  iqipoint* 
ment.  If  the  defendant  meant  to  deny  that  it  had  any  opention  at  all,  she 
should  have  pleaded  that  it  was  not  duly  executed.  [Maui^e,  J.  llere 
may  be  a  question  whether  the  plea  is  not  bad  as  containing  both  matter  of 
fact  and  law,  denying  both  the  fact  of  tlie  execution  and  that  it  was  an  ap- 
pointment ;  but  tne  plaintiff  has  taken  issue  upon  it.  There  is  no  direct 
statement  in  the  declaration  of  any  appointment ;  the  plea  must  be  taken  to 
be  a  denial  of  that  which  amounted  to  an  appointment.] 

With  regard  to  the  main  point,  it  is  an  established  rule  that  a  deed  shall 
never  be  held  to  be  void,  if,  by  any  construction,  it  can  be  held  good ;  and 
a  deed  made  *for  one  purpose  may  enure  to  another  if  such  eflect  be  rriy^ 
consistent  with  the  intention  of  the  parties.  Sheppard's  Touchst.  ^ 
82.  Per  Willis,  C.  J.,  in  Roe  dem.  WUkinafm  v.  Tranmarr^  Willis,  682, 
2  Wils.  75 ;  (a)  Cheiter  v.  mtton,  2  Wms.  Saund.  96  a.  Shove  v.  Pimkt 
is  directly  in  point.  That  case  shows  that  it  is  not  necessary  for  the  word 
*'  grant"  to  be  used.    Here,  the  deed  may  be  treated  either  as  a  grant  or  a 

(a)  Aod  see  Dm  r.  SatMd,  WiUis,  67S ;  Ha^gentom  ▼.  Hunlmry,  5  B.  At  C.  101,  (11  & 
aL.RH)7D.AR.7Sa!  IW  y.  Cole  7  B.  4(  n.  943.  (U  E.  C.  L.  R.,)  lM.4bR.33L 


780]  GuRFORD  V.  Baylky.  H.  T.  1842.  407 

oorenant  to  stand  adsed.  [Maule,  J.  On  amending  vou  would  set  out 
the  deed  calling  it  neither  a  ^rant  nor  a  covenant  to  stand  seised,  and  leav- 
ing the  defasdants  to  demur  if  die  deed  did  not  pass  any  estate.(a)  Tindal, 
C.  J.  It  seems  to  us  that  if  the  plaintiff  is  allowed  to  amend,  he  must  pay 
the  costs  of  the  trial.]  No  instance  can  be  found  of  a  party,  on  an  amend- 
ment being  allowed,  paying  the  costs  of  the  trial.  This  is  merely  a 
technical  objection,  having  nothing  to  do  with  the  merits  of  the  case. 

IMaule,  J.  If  vou  amend  in  the  way  suggested,  the  defendant  lyouid 
ave  a  right  to  aemur  if  she  thought  proper.  Ebsone,  J.  By  amending 
you  would  place  the  defendant  in  a  very  different  position.  Tikdal,  C.  J. 
She  certainly  has  a  right  to  see  that  the  plaintiff  is  the  proper  party  to  bring 
the  action.  It  may,  however,  be  too  much  to  make  the  plaintiff  pay  the 
costs  of  the  issues  which  have  been  found  in  his  favour.] 

After  a  long  discussion,  it  was  agreed  that  the  defendant  should  repaii 
the  premises  under  a  rule  of  court,  and  that  no  costs  should  be  paid  by 
either  party.    See  Gurford  v.  JBoyfey,  the  next  case. 

Rule  accordingly. 

(a)  A  general  demnrrer  would,  lie  if  the  deed  posed  no  estate ;  and  it  would  appear 
CO  be  groand  of  special  demnrrer  if  the  pleader,  stating  what  was  aaid,  not  what  was 
done,  omitted  to  show  mi  what  way  the  deed  operated.  See  Com.  Dig.  tit.  Pigadtr  (C.  8"); 
5  Mann,  dt  RyL  461;  ante»  vol  L  3S1,  n.,  (89  E.  C.  L.  R.,)  post,  vol.  iv.  4. 
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Where  the  promise  declared  on  was  that  the  defendant  should  lay  ont  a  sum  of  mon^y 
in  the  purchase  of  a  government  omimuiy,  and  the  proof  was  that  it  was  intmsted  to 
him  to  be  invested  in  a  government  Kmrt/y,  4he  variance  was  held  to  be  amendaUe 
by  the  jodge  at  nisi  prias,  nnder  the  8  dt  4  W.  4,  c  42,  s.  28. 

AssuMPsrr.  The  declaration  stated  that,  in  condderation  that  the  plain- 
tiiThad,  at  the  request  of  the  defendant,  employed  him  to  lay  out  the  sum 
of  942/.  in  the  purchase  of  a  government  anntit^y,  the  defendant  promised  to 
lay  out  and  invest  the  said  sum  of  942/.  in  the  purchase  of  a  government 
ammiy  for  the  term  of  the  plaintiff's  life.  After  stating  the  payment  of  the 
money  to  the  defendant,  the  breach  alleged  was,  that  the  defendant  had  in* 
vested  the  942/.,  not  in  the  purchase  of  a  government  annuity,  but  in  the 
purchase  of  an  annuity  in  a  certain  society  called  The  Royal  Union  Life 
Annuity  Office  ;  fer  quodj  &c. 

The  defendant  pleaded,  amons  other  pleas,  first,  non  assumpsit ;  and, 
secondly,  that  he  did  not  receive  Irom  the  plaintiff  the  sum  of  money  in  the 
dedaratioo  mentioned  for  the  purpose  therein  mentioned ;  concluding  to  the 
country.     Upon  these  two  pleas  the  replication  joined  issue. 

At  the  trial,  before  Coltbcan,  J.,  at  the  first  sittings  in  the  present  term, 
the  plaintiff  was  unable  to  make  out  in  evidence  the  contract  stated  m  thi 
declaration ;  but  it  appeared  from  a  conversation  which  the  plaintiff's  attop 
ney  had  had  with  the  defendant,  and  fit>m  a  letter  of  the  latter,  that  he  hnd 
received  the  money  for  the  purpose  of  investing  it  in  some  government 
tecurity.  The  leanied  judge,  on  the  application  of  the  plaint,  allowed 
the  declaration  to  be  amended,  by  substituting  the  word  ^'  security "  for 
*'  annuity,"  and  the  plaintiff  had  a  verdict  for  942/.,  leave  being  reserved  tu 
*7821  defendant  to  move  to  enter  a  nonsuit  if  the  court  should  *be  rif 
^  opinion  that  the  judge  had  not  power  to  make  the  amendment  under 
the  3  fc  4  W.  4,  c.  42,  s.  23. 

Soifipaf,  Serjt.,  now  moved  to  enter  a  nonsuit  accordingly.    He  submit- 
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ted  that  the  amendment  was  one  which  the'  learned  judge  ongbl  not  to  bn 
made.  The  present  is  a  much  stronger  case  than  Perrjf  r*  WaiU.(i) 
[TiNDAL,  C.  J«  The  defendant  must  have  known  whether  he  leeeiTed  tfce 
money  for  any  purpose ;  and,  on  the  amendment  being  made,  he  could  piofe 
his  case  by  the  same  witnesses.  How  is  his  defimce  altered  i  Eeskdie,  J. 
What  other  pleas  would  he  have  to  put  on  the  record  i  and  what  other  wit- 
nesses to  produce  ?]  He  takes  issue  upon  the  point.  [Thiiiax,  C.  J.  Is 
not  this  such  a  variance  as  is  described  in  the  act, — ^not  ffmg  to  the  meiits 
and  not  prejudicing  the  defendant  in  his  defence  ?  Maule,  J.  The  decli- 
ration  allegeit  that  the  money  was  to  be  laid  out  on  a  pariicuUtr  govemmat 
security ;  the  evidence  showed  that  it  was  to  be  bvested  in  Mome  go?eni- 
ment  security.  But.the  ground  of  complaii^t  is,  that  it  was  not  laid  out  in 
a;i^  government  security.]  Although  the  amendment  would  not  alter  the 
pleas  in  terms,  it  would  in  effect ;  for  the  defendant  would  be  made  to  saj 
that  which  he  did  not  intend.  It  is  submitted  that  the  amendment  ought 
not  to  be  made ;  but  at  any  rate  it  ought  not  to  be  allowed  ei^cept  on  paj- 
ment  of  costs, 

TiNDAL,  C.  J.  The  words  of  the  statute  must  always  be  referred  to  when 
any  question  arises  upon  them.  The  twentv-third  section,  after  reciting 
that  ^^  great  expense  was  often  incurred,  and  delay  or  failure  of  justice  took 
place,  at  trials,  by  reason  of  variances,  as  to  some  particular  or  particulars, 
between  the  proof  and  the  ^record  Qf  setting  forth  on  the  record  or  r^^ 
document  on  which  the  trial  was  had,  of  contracts,  customs,  prescrip-  *- 
tions,  names,  and  other  mattem  or  drcumstancea  not  material  to  the  merii 
of  the  au»^  awl,  bif  the  wisstatemaU  of  which  the  apporite  party  couU  nd 
have  been  prejudicedj  and  the  same  could  not  in  any  case  be  amended  at 
the  trial,  except  where  the  variance  was  between  any  matter  in  writing  or 
m  print  produced  in  evidence  and  the  record,  and  that  it  was  expedient  to 
allow  such  amendments  aa  thereinafter  mentioned  to  be  made  on  the  trial 
of  the  cause,"  enacts,  "  that  it  shall  be  lawful  for  an^  coovt  of  record,  hold- 
tng  plea  in  civil  actions,  and  any  judse  sitting  at  nisi  priua,  if  such  court  or 
judge  sfaidl  see  fit  so  to  do,  to  oause  Uie  record,  writ,  or  document  on  which 
any  trial  may  be  pending  before  any  such  court  or  judge  in  any  civil  actios, 
or  in  any  information  in  the  nature  of  a  quo  warranto,  or  proceedings  on 
a  mandamus  when  any  variance  shall  appear  hetweea  the  proof  and  the  recital, 
or  setting  forth  on  the  record,  writ,  or  doeument  on  which  the  trial  is  proceed- 
ing, of  any  contract,  custom,  presumption,  name,  or  other  metier  in  any  particu- 
lar or  particulars  in  the  judgment  of  such  court  or  judge  sol  maierial  to  the 
tnerils  of  the  case^  and  by  wlaehthe  oppomte  parfy  cannoi  ha»e  been  pr^udked 

in  the  amdud  of  Air  adwn^  praeecutianj  or  df^knoty  to  be  fixrthwith  ameod- 
ed,  by  some  officer  of  the  court  or  otherwise,  both  in  the  part  of  the  pksd- 
ings  where  such  variance  occurs,  an^l  in  evecy  other  part  of  the  pleadings 
which  it  may  become  necessary  to  amend,  on  such  terms  as  to  payment  w 
costs  to  the  other  party,  or  postponing  the  trial  to  be  had  before  the  sanie 
or  another  judee,  or  both  payment  of  costs  and  postponement,  as  such 
court  or  jud^  wall  think  reasonable ;  and  ^  case  such  variance  ^1  he 
in  some  particular  or  partacuhm  in  the  judgment  i>f  such  court  or  judge,  oot 
material  to  the  merits  of  the  case,  bat  snch  as  that  the  ^opponte  party  r««^ 
inajr  have  been  prejudiced  thereby  m  the  conduct  of  hia  action,  pro^  ^ 
aecution,  or  defi^ce,  then  such  court  or  judge  shall  have  power  to  csofs 
the  same  to  be  amended  upon  payment  of  costs  to  the  oAer  party,  vA 
wididrawing  the  record  or  oostponing  the  trial  »  aforesaid,  as  such  ooiBt 

(•)  Aati»na(&). 
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^  judge  Atll  think  reasonable.''  The  ((ue^tion  t9»  wbetber  tliis  amend* 
ment  is  in  a  matter  material  to  the  merits,  and  by  which  the  defendant  may 
baye  been  prejudiced  in  the  Gonduct  of  bis  defence ;  and  I  think  that  it  us 
not.  For  whatever  would  be  available  to  him  as  a  defence  under  the  de- 
claration as  it  originally  stood,  would  be  equally  so  after  the  alteration  was 
made.  It  seems  to  me  that  the  amendment  wa^  properiy  allowed  by  the 
learned  judge* 

CoLTBCAN,  J.,  vras  at  nisi  prius. 

Ebsedte,  J.  I  also  think  that  the  amendment  was  properly  allowed.  I 
cannot  see  bow  the  defendant  could  be  prejudiced  by  the  alteration.  Ac- 
cording to  the  facts  stated,  the  defendant,  mstead  of  investing  the  money 
in  some  government  seeuri^,  phoed  it  in  the  hands  of  a  private  company ; 
and  any  evidence  he  might  have  would  be  equally  applicable  to  the  decla- 
ration in  the  one  form  as  the  other.  In  Perrif  v.  JVattSj  the  court  thought 
that  the  defendant  would  in  all  probability  have  to  plead  different  pleas  than 
tboae  on  the  record* 

Madu;,  J,  The  amendment  sought  was  of  a  simple  nature,  and  one  that 
could  easily  be  made.  If  the  declaration  had  stated  that  the  plaintiff  had 
employed  the  defendant  to  invest  the  money  in  a  certain  government  secu- 
rity, to  %DUy  a  goveinment  annuity,  no  amendment  would  have  been  required* 
In  Perry  v.  WoiU  die  plaintiff  sought  to  amend  bis  declaration  by  setting 
out  the  deed  at  length,  and  by  averring  that  a  relationship  existed 
*7851  *^^^^'^  ^^  parties  so  as  to  raise  a  covenant  to  stand  seised  to  u^es* 
1  That  was  an  amendm^t  that  could  not,  practically,  be  made  at  nisi 
prius^  If  the  declaration  bad  thereby  been  rendered  good,  the  defendant 
mi^t  have  put  on  the  record  different  pleas  fix>m  those  before  pleaded ;  but 
if  not,  then  she  might  have  demnried.  That  case  was  therefore  much  too 
complicated  for  an  amendment  at  ni«  prius,  and  was  very  different  from 
the  present  Rule  refused^ 

BELL.  Public  Officer  of  the  National  Provincial  Bank  of  ENGLAND  v. 

TUCKETT. 

(a  AMumpsit  by  a  public  officer  of  a  banking  company,  the  defendant  pleaded  that  by 
an  indenture  made  between  the  defendant  of  the  first  pan,  A.  (therein  described  to  be 
the  manager  of  the  copartnership)  and  B^  of  the  second  parl^  and  the  persons  whose 
names  and  sttls  were  thsrannto  nbaeribed  and  affixed,  (ereditora  of  the  defendant,) 
•f  the  third  pan,  the  defendant  assigned  all  his  effects  to  A.  and  B^  in  trust  for  his 
creditors;  in  consideration  whereof  the  several  creditors  relessed  their  respective 
debts.  The  plea  then  alleged  that  "A.,  so  being  sach  manager  as  aforesaid,  extaUtd 
Uk  taid  imdtntun  at  mteh  mamigtp  4m  afintaid  for  and  in  behalf  of  the  said  copartnei^ 
ship*  and  My  aolhorised  in  that  behalf^  and  which  ezecntion  thereof  by  A.  as  soch 
manager  aforesaid  hath  been  since  duly  ratified,  confirmed,  acknowledged,  and  acted 
upon  by  the  copartnership,  with  the  knowledge,  assent,  and  concurrence  of  the  several 
parties  to  the  indenture.**  Replication,  that  A.  did  not  execute  the  indenture  as  such 
Managnr  tor  and  on  behaJf  of  the  eopartnerahip,  nor  was  he  at  any  time  authorised 
in  thas  tielUlC  in  manner  and  form,  4c. 

Mtldf  on  special  demurrer,  that  the  replication  was  good,  inasmuch  as  the  several  alia 
gations  in  the  plea  traversed  by  the  replication  constituted  only  one  defence. 

AasEJHvaiTy  by  tbe  plaiatifr>  aa  the  public  officer  of  a  copartnership  called 
'^  The  National  Provincial  Bank  of  I^gland,"  against  the  defendant  as  the 
acceptor  of  several  bilb  of  exchange.  The  dedaratioB  also  contained 
counts  for  work  and  labour,  for  money  paid,  and  for  money  found  due  on 
an.  account  stated. 

mnofn  *The  defendant  ^pleaded,  fifthly,  that  after  the  accrual  of  the 
^  several  Ga*isea  o£  action  in  the  declaration  mentioned,  and  before, 
VOL.  ZLii«  fi2  2  M 
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&c.,  to  wit,  on  the  6th  of  April,  1838,  by  a  certain  indenture  then  made 
by  and  between  the  defendant  of  the  first  part,  one  May  therein  described 
to  be  the  manager  of  The  National  and  Provincial  Bank  of  England,  (being 
the  said  copartnership  in  the  declaraftion  mentioned,}  and  William  Bumell, 
therein  described  to  be  one  of  the  partners  of  the  firm  of  Messis.  Biyant 
and  Company,  who  were  also  creditors  of  the  defendant,  of  the  second  part; 
and  the  several  persons  whose  names  and  seals  were  thereunto  subscribed 
and  affixed,  being  also  respectively  creditors  of  the  defendant,  of  the  third 
part;  which  said  indenture,  sealed  with  the  seals  of  the  several  parties 
respectively  of  the  first,  second,  and  third  parts,  being  in  the  custody,  or 
under  the  control,  or  in  the  possesion  of  some  or  one  of  them,  adversely  to 
the  defendant,  the  defendant  cannot  produce  the  same  to  the  court  here;  (a) 
after  reciting  that  the  defendant  was  indebted  to  various  persons  in  divers 
sums  of  money ;  and  that  for  the  purpose  of  providing  a  fund  for  the  pay- 
ment of  his  debts,  he  was  desirous  of  assigning  all  his  personal  estate  and 
effects  whatsoever,  upon  the  trusts  thereinafter  declared  concerning  the 
same,  the  defendant  in  consideration  of  the  premises,  and  of,  &c.,  with  the 
privity,  consent,  and  approbation  of  the  parties  thereto  of  the  third  part, 
testified,  &c.,  bargained,  sold,  assigned,  transferred,  and  set  over  unto  the 
said  May  and  Bumell  all  the  goods,  wares,  and  merchandise,  stock  in  trade, 
&c. ;  and  all  and  singular  other  personal  estate  and  effects  of,  and  belong- 
ing, due,  and  o^ng  to  the  said  defendant,  and  aU  the  right,  title,  interest, 
&c.,  of  the  defendant,  in,  to,  or  out  of  the  same :  to  have,  hold,  receive, 
&c.,  the  said  goods,  &c.,  and  all  *other  the  premises  thereby  assign-  r^fvoj 
ed,  unto  the  said  May  and  Bumell,  their  executors,  &c.,  upon  trast  ^ 
to  sell  the  same.  And  the  defendant  did  thereby  irrevocably  appoint  the 
said  May  and  Bumell,  their  executors,  administrators,  and  assigns,  to  be  the 
true  and  lawful  attorneys  for  the  defendant  to  act,  &c.  After  setting  out  the 
trusts  of  the  moneys  arising  from  the  sales,  and  various  covenants  on  the 
part  of  the  defendant,  the  plea  stated  that,  in  consideration  of  the  assignment 
so  made  by  the  defendant  of  the  premises,  the  said  several  and  re^ective 
creditors,  who,  by  themselves,  or  by  persons  respectively  authorized  by 
them,  had  executed  those  presents  for  themselves  respectively,  and  for  then 
several  and  respective  partner  or  partners,  and  each  and  every  of  them, 
acquitted,  released,  &c.,  the  defendant,  his  executors,  &c.,  of  and  from  all 
accounts,  reckonings,  actions,  suits,  claims,  and  demands  whatsoever  ^icb 
they,  &c.,  could  or  might  have  against  or  upon  the  defendant,  his  heirs, 
&c.,  for  or  by  means,  or  an  account  of  all  or  any  of  the  debts  of  them,  oi 
any  of  them,  respectively  due  and  owing  from  the  defendant.  Averment, 
that  the  said  May,  so  bemg  such  manager  as  aforesaid,  executed  the  said 
indenture  as  such  manager  of  the  said  copartnership  as  aforesaid,  for  and  oo 
behalf  of  the  said  copartnership,  and  duly  authorized  in  that  behalf;  and 
which  execution  thereof  by  the  said  May,  as  such  manager  as  aforesaid, 
hath  been  since  duly  ratified,  confirmed,  and  acted  upon  by  the  said  co- 
partnership, with  the  knowledge,  assent,  and  concurrence  of  the  said  several 
respective  parties  to  the  said  indenture.    Verification. 

Replication:  that  the  said  May  did  not  execute  the  said  deed  assud 
manager  for  and  on  behalf  of  the  said  copartnership ;  nor  was  the  said  Ma) 
at  any  time  authorized  in  that  behalf,  modo  et  formd;  concluding  to  dn 
countiy. 

^Special  demurrer,  assigning  for  causes — ^that  the  only  material  r^gg 
issue  which  the  plaintiff*  could  or  ought  to  have  taken  on  the  fifth  ^ 
(a)  Qifcrr,  as  to  the  sufflcieney  of  this  ezeaie  of  profert  in  point  of  certiintf. 
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plea  was,  upon  the  fact  whether  the  said  May  had  due  suthcHity  from  the 
said  company  mentioned  in  the  declaration^  to  execute  the  deed  set  forth  in 
the  plea,  if  the  execution  of  the  said  deed  by  the  said  May  was,  as  a  matter 
of  fact,  admitted ;  or  if  the  plaintiff  meant  to  dispute  the  execution  of  the 
deed  by  the  said  May,  as  a  matter  of  fact,  he  should  have  put  such  execution 
in  issue  by  a  single  traverse  of  that  fact ;  but  that  the  rules  of  pleading  did 
not  admit  of  both  facts  being  traversed,  in  the  mode  in  which  the  plamtiff 
had  done  bjr  his  replication ;  that  in  the  form  of  traverse  adopted  in  the 
replication,  it  was  left  in  doubt  whether  the  plaintiff  meant  to  deny  the  exe- 
cution of  the  deed  by  the  said  May  as  a  matter  of  fact,  or  tk^t  he  executed 
it  in  the  character  of  manager,  and  was  manager,  and  for  and  on  behalf  of 
tiie  ccHnpany ;  and  that  the  replication  was  double,  in  this,  that  it  put  in 
iss*ie  not  omy  the  alleged  authori^  to  execute  the  said  deed  oo  behalf  of 
the  ^lid  company,  but  also  the  fact  that  the  said  May  did  execute  Axch  deed 
on  behalf  of  the  said  company  and  not  in  hb  individual  capacity ;  that  if 
the  plaintiff  did  not  by  his  said  replication  assume  to  traverse,  or  Old  not 
oufficiendy  traverse,  the  execution  of  the  said  deed  by  the  said  May  iu  his 
individual  character  as  a  matter  of  fact,  it  necessarily  followed  that  it  was 
admitted  by  the  replication  ;  that,  in  point  of  fact,  he  did  execute  the  C^^ieti 
in  his  own  mdividual  capacity,  and  the  only  thing  traversed  was  the  authority 
from  the  company  to  him  to  execute  the  deed  on*  their  behalf;  and  th^ 
arose  the  further  question  of  law,  upon  the  admitted  allegation  in  the  pie* 
that  the  execution  of  the  deed  by  the  said  May  had  been  since  duly  ratified 
confirmed,  and  acted  upon  by  the  said  co-partnership,  with  the  knowledge 
•mg-i   assent,  and  concurrence  of  the  parties  ^respectively  to  the  said  inden 

''  ture,  whether  taking  together  Uie  fact  of  the  execution  of  the  said 
deed  by  the  said  May,  and  such  subsequent  ratification  and  conformation 
by  the  said  company  of  the  said  deed,  it  was  not  equivalent  in  law  to  a 
previous  valid  authority  to  the  said  May  to  execute  the  deed  on  behalf  of 
the  said  company.     Joinder. 

Stephen^  Serjt.,  in  support  of  the  demurrer.  Firbt,  the  replication  is 
double.  The  plea  contains  three  distinct  and  material  allegations,  namely, 
tiiat  the  deed  was  executed  by  May;  that  it  was  executed  by  him  as 
manager  on  behalf  of  the  company ;  and  that  he  had  authority  from  the 
company  to  execute  it.  The  replication  which  takes  issue  on  these  three  mat- 
ters, the  disproval  of  any  one  of  which  would  have  been  sufficient  to  negative 
the  plea,  is  clearly  bad  for  duplicity.  This  differs  from  the  common  case 
of  pleading  a  grant  by  deed,  for  there  three  points  are  involved  in  one  alle- 
gation ;  but  here  the  matters  are  several,  in  consequence  of  the  particular 
form  of  the  release.  [Tiin>AL,  C.  J.  Does  not  the  act  of  parliament  give 
the  manager  of  a  joint  stock  bank  authority  to  do  certain  acts  ?]  The  plea 
does  not  rely  on  the  statute.  It  alleges  that  May  executed  the  indenture  as 
manager,  and  duly  authorized  in  that  behalf.  That  must  be  taken  to  be  a 
sufficient  averment  of  authority,  independently  of  the  act.  A  strong  case 
illustrating  the  rigour  of  the  rule,  and  which  is  frequentiy  cited,  is  given  in 
Brooke's  Abr.  tit.  Double  PleOy  pi.  90:  {a)  ^^  Debt  upon  a  bond,  which  was 
conditioned  to  stand  to  the  award  of  J.  N.,  so  that  he  made  and  delivered 
it  to  the  parties  before  such  a  day.  The  defendant  says  that  no  award  was 
made  or  delivered  before  the  day,  and  this  was  held  to  be  double  per  Mam 
curiam ;  for  it  is  a  good  plea  to  say  that  J.  N.  made  no  award  before  the 
^901  ^'^^'  ^^^  ^^  ^  *ol$o  a  good  plea  to  say  he  delivered  no  award  before 

J  the  day."    [Tindal,  C.  J.     The  making  and  the  delivery  of  an 

(a)  Citing  5  H.  7.  7.  (M.  5  H.  7.  fo.  7,  pi.  14.) 
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award  are  distinct  acts.  The  case  of  a  deed  is  diflerent ;  for  it  cannot  be  a 
deed  without  deliver}*.]  So  here,  the  allegation  that  May  executed  the 
deed  is  perfectly  distinct  from  that  which  avers  he  was  duly  authorized  ia 
that  behalf.  It  would  seem  in  the  case  cited  that  the  only  material  alle^ 
tion  was  the  delivery  of  the  award ;  for  it  could  not  be  delivered  without 
beina;  made.  That,  however,  is  not  the  view  sanctioned  by  the  rules  of 
pleading,  which  appear  to  hold  that  it  is  no  answer  that  one  thing  may  be 
immaterial  without  the  other.  The  case  in  Brooke  was  cited,  and  seems  to 
have  been  recognised  by  this  court,  in  Griffin  v.  Yaiesj  2  New  Cases,  579, 
(29  £.  C.  L.  R.,)  2  Scott,  845.  In  SmUK  v.  Dixtm,  7  A.  &  £.  I,  (34  £. 
C.  L.  R.,)  2  N.  &  P.  1,  to  a  declaration  for  not  accepting  certain  trees  which 
the  plainoflf  had  sold  to  the  defendant,  and  which  averred  that  the  plaintiff 
had  taken  up  6000  oak  trees  and  tendered  the  same  to  the  defendant,  the 
latter  pleaded  that  the  plaintiff  did  not  well  and  properly  take  vpfor  or  Undo 
or  (ffer  to  €kUver  to  the  defendant  6000  oak  trees  of  the  height,  &c. ;  it  was 
held  that  the  plea  w«s  bad  for  duplicity.  Lord  Denhan,  in  delivering  the 
judgment  of  the  court,  says,  ^'  The  well  and  properly  taking  up  the  trees 
depends  on  the  time  and  manner  in  which  it  was  done,  and  is  not  neces- 
sarily coupled  with  any  subsequent  offer  to  deliver.  If  the  plaintiff  failed  to 
prove  the  well  and  properly  taking  up,  the  defendant  would  be  entitled  to 
a  verdict,  though  there  had  been  an  offer  to  deliver.  On  the  other  hand, 
if  he  failed  to  prove  the  offer  to  deliver,  the  same  consequence  would  follow, 
though  he  should  establish  that  the  trees  were  well  and  properly  taken  up. 
Formerly  the  plea  of  non  assumpsit  would  have  put  in  issue  both  facts ;  but 
now  all  facts  intended  to  be  denied  must  be  specially  traversed  ;  yd  noi 
two  by  one  Hraverse,  as  it  is  here."  The  present  case  clearly  fells  rt mi 
within  that  authority.  ^ 

Secondly,  the  replication  contains  a  negative  pregnant.     The  defendant 
docs  not  know  whether  the  plaintiff  means  to  deny  that  the  company  ap- 
pointed May  to  execute  the  deed,  or  that  he  executed  the  deed  as  manager. 
The  precise  extent  of  the  issue  tendered  is  left  doubtful ;  which,  it  is  con- 
ceived, is  the  ground  of  objection  to  a  negative  pregnant.     Illustrations  of 
this  doctrine  are  to  be  found  in  Bac.  Abr.  tit.  Pleas  and  Pleadings  (I)  6. 
**  In  trespass  for  cutting  his  trees,  the  defendant  pleads,  that  it  was  by  com- 
mand of  the  lessor,  to  give  them  to  a  stran^r ;  the  plaintiff  replies  that  he 
did  not  cut  the  trees  by  his  command ;  this  was  held  a  negative  pregnant, 
and  that  he  should  have  pleaded  ne  commanda  pas^  (a)     ^^  After  issue 
joined,  the  defendant  pleaded  a  release  of  the  plaintiff,  puds  darrein  contkii' 
once;  the  plaintiff  replied  that  it  is  not  his  deed  puis  darrein  continuance; 
this  is  a  negative  pregnant,  because  it  implies  the  deed  to  be  his,  though 
not  executed  at  the  time  alleged  by  the  defendant."  (ft)    ^'  In  case,  against 
an  host,  for  that  the  plaintiff's  goods  were  embezzled  by  his  defeuTt,  he 
pleaded  that  they  were  not  lost  by  his  default ;  this  is  a  negative  pregnant, 
and  he  should  have  pleaded  the  special  matter."  (c)    ^'  In  case  for  burning 
the  plaintiff's  house  by  the  negligent  keeping  (^)  of  his  fire,  the  defendant 
pleaded  that  the  house  was  not  burnt  by  the  negligent  keeping  (d)  of  his  fire : 
this  i^  a  negative  pregnant."  (e)    In  Myn  v.  Cok^  Cro.  Jac.  87,  to  trespass 
for  entering  the  plaintifl^s  house,  the  defendant  pleaded  that  the  plaintiff's 

(a)  Citing  91  H. «»  fo.  46,  i7.     (T^  Jibbai  of  Ton  ▼.  Tomnngkam.) 

(b)  CitiBg  21  H.  6,  fo.  9,  (Davy'i  catt.) 
(r)  Citing  St  H.  6,  fo.  S8,  99.  (Ba$^i  ease,) 

(</)  ''Pur  defaui  dt  bon  gard^  in  the  originaL    At  common  law,  actual  iifgiigfMr  a^ 
#an  to  have  been  immateriaL    Vide  ante,  vol.  ii.  740  (e). 
rO<-itingS^H.6,fo.7 


79a]  Bell  v.  Tuckett.  H.  T.  1842,  418 

*7921  ^^^E^^  ^licensed  him,  &e.,  and  that  he  entered  by  such  license. 
-'  The  plaintiff  replied  quod  non  tntravU  per  licentiam  suamj  and  Lssae 
was  joined  thereon,  and  found  for  the  plaintiff.  It  was  mored,  in  arrest  of 
judgment,  that  he  ou^t  to  have  trairersed  the  iicense,  and  not  the  entiy  by 
the  license ;  for  that  is  pregnant  in  itself,  and  an  ill  issue ;  and  he  ou^t  to 
have  trareraed  the  entry  (a)  by  itself,  or  the  license  by  itself,  and  not  both 
together.  Williams  and  Yelvebton,  Js.,  were  of  that  opiniott,  and  Pop^* 
HAX,  J.,  agreed  that  the  issue  was  ill,  if  it  had  been  at  common  law,  but 
being  tried,  it  was  made  good  by  the  32  H.  n.  8,  c  30.  Lea  v.  LiUhellj  CrOk 
Jac.  559,  is  also  in  pomt.  Here,  the  plea  after  allegii^  the  execution  of 
the  deed  by  May  as  mani^r,  and  that  he  was  ddy  authorized,  proceeds  to 
aver,  **  and  which  execution  thereof  by  the  said  Mar  as  such  manager  as 
aforesaid,  hath  since  been  duly  ratified,  confirmed,  acKnowledged,  andacted 
upon  by  the  said  co-partnerdiip  with  the  knowled^,  assent,  and  concurrence 
of  die  said  sereral  parties  respectively  to  the  said  indei^re.''  This  aver* 
ment  is  not  noticed  in  the  replication,  and  must  be  taken  to  be  admitted. 
K  the  convpany  ratified  the  execution,  it  is  immaterial  whether  May  executed 
as  manager,  or  with  the  authorihr  of  the  company.  [Mavle,  J.  llie  re* 
plicalioD  says,  **  nor  was  the  said  Maty  ai  any  time  authorised  in  that  behalf."] 
That  is  not  suflkient ;  for  it  is  clear  that  the  plea  makes  the  authority  dis- 
tinct from  the  ratification,  and  a»  there  is  no  demurrer  to  the  plea  on^the 
ground  of  duplicity,  the  plaintiff  is  bound  to  answer  all  its  allegations,  and 
m^My  the  ratification  having  ^rendered  the  execution  immaterial,  the  repli- 
-I  cation  involves  immaterial  matter.  There  is  a  considerable  analogy 
between  this  case  and  Thurman  v.  WUdj  11  A.  &  £.  453,  (39  E.  C.  L.  R.,) 
3  P.  &  D.  289.  It  was  there  laid  down,  that  where  a  defendant  introduces 
an  immaterial  averment  in  his  plea,  the  plaintiff  cannot  in  his  replication  so 
traverse  the  matters  of  the  plea  as  to  include  such  immaterial  averment  in 
the  issue.  Therefore,  where  the  defendant  in  trespass  pleaded  that  the 
trespass  was  committed  by  command  of  B.,  and  then  stated  an  executed 
accord  between  the  plaintiff  and  B.,  with  the  consent  of  the  defendant,  and 
acceptance  thereof  by  the  plaintiff  in  satisfiiction  of  the  trespasses,  it  was 
held  that  a  replication  traversing  the  accord  and  execution  thereof  unik  tht 
eoneent  of  the  defendant^  was  bad  on  special  demurrer;  for  that  as  no  rights 
of  the  defendant  appeared  to  be  compromised  by  the  accord,  his  consent 
was  unnecessary.  Lord  Dezoian  says,  *'  We  are  of  opinion  that  the  defend* 
ants  in  alleging  their  consent,  made  an  immaterial  averment.  Moore  v 
BoulcoUy  1  New  Cases,  323,  (27  E.  C.  L.  R.,)  1  Scott,  122,  however,  is 
an  authority  with  which  we  agree  that  this  does  not  exonerate  the  plaintiff 
from  the  necessity  of  taking  a  material  issue.  There  the  action  was  for  an 
attorney's  bill ;  plea  that  it  was  brought  for  fees  at  law  and  in  equity,  and 
no  bill  delivered ;  the  replication  traversed  that  it  was  brought  for  fees  at 
law  and  equity ;  and  this  was  held  ill ;  for  the  defence  would  have  been 
good  if  the  action  were  brought  for  either;  and  although  the  plea  had  un- 
necessarily alleged  both,  die  replication  was  bound  to  take  an  issue,  which, 
if  sustained,  would  show  that  the  phintiff  had  a  good  cause  of  action.'^ 
One  objection  here  is,  that  the  plaintiff  does  not  give  the  defendant  the  benefit 
of  a  material  feet  which  the  former  does  not  appear  to  intend  to  deny,  namely, 
that  May  did  execute  the  deed. 

(a)  By  this  traverse  the  plaintiif  would  hare  denied  his  own  cause  of  action.  As  the 
parties  were  agreed  apon  the  fact  of  entry*— charged  in  the  declaration  and  confessed 
by  the  plea, — it  would  perhaps  have  been  no  great  stretch  of  ingenuity,  in  support  of  a 
jndgmeDt.  to  hold  that  the  words  of  the  replication  most  be  nnderstooil  as  equivalent  to 
ffiMi  itUropii  abtqut  liuniid  im» 

2u2 
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*C7uxnneUy  Serjt,  (with  whom  was  J.  Henderson^)  caniri.  (a)  It  t^qm 
is  submitted  that  the  replication  is  good,  llie  plaintiff  sues  as  one  ■• 
of  the  registered  public  officers  of  the  bank,  under  the  provisions  of  the  ninth 
section  of  the  7  6.  4,  c.  46.  But  that  clause  gives  no  power  to  the  public 
officer  to  execute  deeds,  or  to  compound  debts  due  to  the  company.  The 
declaration  is  on  several  biUs  of  exchange,  the  plaintiff  being  only  the  nomi- 
nal plaintiff  on  the  record.  The  plea  is  said  to  consist  of  three  parts ;  first, 
that  setting  out  the  deed ;  then  the  part  which  is  traversed  in  the  replication ; 
and  lastly,  the  part  to  which  it  is  said  no  reply  has  been  made.  The  plet 
is  in  confession  and  avoidance.  The  contract  stated  is  between  the  debtor 
and  his  creditors,  *and  the  trustees ;  there  is  no  allegation  of  any  r^^g;^ 
contract  entered  into  with  May  as  manager.  [Maxjle,  J.  Do  you  '• 
object  to  the  plea  ?]  No.  It  is  only  sought  to  show  that  every  thing  oe* 
pends  on  the  part  that  is  traversed ;  namely,  that  *'  May  so  being  manager 
as  aforesaid,  executed  the  said  indenture  as  such  manager  as  aforesaid  for 
and  on  behalf  of  the  said  copartnership,  and  duly  authorized  in  that  behalf." 
Without  that  averment  the  plea  is  no  answer  to  the  declaration,  and  that 
being  so,  the  plaintiff  has  a  right  to  traverse  the  entire  allegation.  The  effect 
of  the  plea  is  to  set  up  a  release  by  the  bank ;  and  the  plaintiff  says,  that 
the  bank  did  not  release,  adopting  the  language  of  the  plea.  The  doctrine 
contended  for  by  the  defendant,  though  countenanced  by  some  old  cases,  is 
not  supported  by  the  modem  decisions.  In  Robinson  v.  Bayleyj  1  Burr. 
316,  to  a  declaration  in  trespass,  for,  amongst  other  things,  breaddng  and 
entering  the  plaintiff's  free  warren  called  The  Rabbit  Walks,  the  defendant 
pleaded  a  right  of  common  in  certain  fields,  whereof  The  Rabbit  Walks 
were  parcel ;  the  replication  traversed  ^^  that  the  cattle  were  the  defendant's 
own  cattle,  and  that  they  were  levant  and  couchant  upon  the  premises,  and 
commonable  cattle."  Upon  special  demurrer,  assignmg  for  cause,  that  the 
replication  was  multifiirious,  and  that  several  matters  were  put  in  issue, 
whereas  only  one  singk  matter  ought  to  be  so.  Lord  Mansfield  said,  *^It 
is  true,  you  must  take  issue  upon  a  singk  pointy  but  it  is  not  necessaiy  that 
this  single  point  should  consist  only  of  a  sin^k  fact.  Here  the  pouit  is  tbe 
cattle  being  entitled  to  common,  this  is  the  smgfe  point  of  defence.  But,  in 
fact,  they  must  be  both  his  own  cattle,  and  also  levant  and  couchant ;  which 
are  two  diflerent  essential  circumstances  of  their  being  entitled  to  common, 
and  both  of  them  absolutely  requisite."    And  Dennison,  J.,  said  with  refer- 

(a)  On  the  part  of  the  plaintiff,  the  following  points  were  marked  for  argument:— That 
the  replication  was  good;  that  it  denied  the  execution  of  the  deed  by  May  as  alleged: 
that  the  allegation  that  he  executed  as  manager  for  and  on  behalf  of  the  copartnership, 
and  duly  authorized  in  that  behalf,  was  entire,  and  must  so  be  traversed :  that  executioa 
by  May  in  his  individual  capacity,  and  not  for  the  copartnership,  would  not  affect  tbe 
case,  and  therefore  a  traverse  on  the  naked  fact  whether  he  executed  tbe  deed  at  all,  woold 
be  immaterial  and  too  wide,  and  the  denial  properly  and  necessarily  followed  tbrooglH 
out  the  allegation  that  he  executed  as  manager  for,  and  duly  authorized  by,  the  copartne^ 
ship :  that  if  the  statement  of  due  authority  were  an  integral  part  of  Uie  statement  of 
the  manner  of  the  execution,  then  it  was  rightly  involved  in  a  traverse,  modo  H  formi; 
if  understood  as  importing  a  new  and  distinct  fact  (such  as— that  whether  May  execoted 
as  manager,  &c.,  or  not,  he  did  execute  in  fact,  and  had  the  authority  of  the  coparUle^ 
ship  so  to  do  for  them,  or  that  he  had  an  express  authority  in  addition  to  his  powers  as 
manager,)  then  the  duplicity,  if  any,  was  occasioned  by  the  defendant's  course  of  plead- 
ing, and,  therefore,  unobjectionable :  that  if  the  allegation  of  authority  was  immaterial, 
(in  addition  to  the  previous  allegation,)  then  the  traverse  of  it  was  immaterial,  and  im- 
materiality was  not  stated  as  a  special  ground  of  demurrer ;  but,  on  the  contrary,  tbe  de» 
miirrer  alleged  that  the  only  traverse  to  be  taken  was  on  the  authority :  that  if  there  wai 
n*^  execution  for  the  copartnership,  it  was  needless  to  deny  tbe  alleged  retificalioB,  ii 
there  could  be  no  ratification  of  a  nullity. 
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*7961  ^"^  ^^  *Cm^aU^s  auej  8  Co.  Rep.  67.  "  But  the  rule  in  Crogate^s 
^  COM  don't  aflect  this  case ;  for  here  the  question  is  one  ringle  prop(h 
iition^  viz. :  the  measure  of  the  common,  and  the  measure  of  the  common 
is  the  leFancy  and  couchancy  jointly  with  the  property."  In  O^Brien  t. 
&xon,  2  B.  &  C.  908,  (9  £.  C.  L.  R.,)  4  D.  &  R.  579,  where  Robinson  v. 
Jtayley  was  cited,  the  court  adopted  the  same  view.  There,  to  an  action  for 
maliciously  suing  out  a  conmiission  of  bankruptcy,  the  defendant  pleaded 
that  the  plaintiff  being  a  trader,  and  beine  indebted  to  the  defendant  in  100/. 
became  bankrupt,  wherefore  the  defendant  sued  out  the  commission.  The 
plaintiff  replied  de  injurid ;  and  the  court,  on  special  demurrer,  held  that 
the  three  iacts,  the  act  of  bankruptcy,  the  trading,  and  the  petitioning  credit- 
or's debt  constituted  but  one  entire  proposition,  and  consequently  that  the 
replication  was  good.  So  here,  the  several  facts  put  in  issue  amount  only 
to  one  proposition,  namely,  the  release  by  the  bank.  In  WM  v.  Weatherby^ 
1  New  Cases,  502,  (27  £.  C.  L.  R.,)  1  Scott,  477,  in  assumpsit  by  the  as- 
signee of  an  insolvent,  the  defendant  pleaded  payment  of  a  certain  sum  in 
satis£aiction  and  discharge.  The  plaintiff  replied  that  the  defendant  did  not 
pay  the  insolvent  the  sum  mentioned,  in  full  satisfiiction  and  discharge,  nor 
did  the  insolvent  accept  and  receive  the  same  in  satisfaction  and  discbarge ; 
and  the  replication  was  held  good  on  special  demurrer.  That  case  appears 
to  have  been  acted  upon  in  Senmson  v.  Thelwellj  7  M.  &  W.  512, 9  Dowl. 
P.  C.  739.  [Maule,  J.  This  replication  is  the  same  in  effect  as  de  injurid.] 
The  reason  why  de  injurid  was  not  replied  is,  that  the  plea  contains  matter 
of  dischaige  and  not  of  excuse.  In  PurclteU  v.  SaUerj  1  Q.  B.  Rep.  197, 
(41  £.  C.  L.  R.,)  which  was  reversed  in  error  in  the  Exchequer  Chamber, 
*7971  (^^  1  Q*  B.  Rep.  209,)  but  not  *upon  any  point  connected  with  the 
-'  doctrine  now  under  consideration.  Lord  Denman,  after  referring  to 
the  authorities,  says,  *^  The  general  conclusion  to  be  drawn  from  them  ap- 
pears to  be  this,  that  the  repucation  cannot  be  objected  to  as  multifarious,  if 
the  facts  stated  in  the  plea,  though  they  are  several,  constitute  one  ground 
of  defence ;  for  the  rule  of  pleading  is,  not  that  the  issue  shall  be  joined  on 
a  single  fact,  but  on  a  single  point  of  defence."  In  Pigeon  v.  Osborne^ 
4  P.  &  D.  345, 9  Dowl.  511,  where  in  assumpsit  for  goods  sold,  the  defend* 
ant  pleaded  that  the  goods  were,  with  the  knowledge  and  consent  of  the 
plaintifls,  sold  to  the  defendants  by  one  H.,  being  the  agent  of  the  plaintiffs, 
m  his  own  name,  as  the  true  owner,  and  the  plaintiff  replied  that  the  goods 
were  not,  with  the  knowledge  and  consent  of  the  plaintiffs,  sold  to  the  de- 
fendant by  H.  in  his  own  name,  as  the  true  owner,  m  manner  and  form,  &c. 
A  demurrer  to  this  replication,  upon  the  ground  that  the  traverse  was  a  nega- 
tive pregnant,  and  ambiguous,  was  held  to  be  frivolous.  Here,  the  defend- 
ant after  contending  that  the  traverse  is  too  large,  proceeds  to  contend  that 
it  is  not  large  enou^.  He  has  no  right  to  pray  in  aid  that  part  of  the  plen 
which  is  put  in  issue ;  and  if  so,  there  is  no  pretence  for  saying  that  the 
part  unanswered  is  any  defence  to  the  action.  For  it  must  be  assumed  for 
the  purpose  of  this  argument  that  May  is  a  perfect  stranger,  and  as  such  he 
executcMi  the  deed  which  was  afterwards  ratified  by  the  bank.  But  if  the 
execution  is  a  nullity,  the  ratification  must  also  be  a  nullity.  Great  stress 
has  been  laid  upon  Smith  v.  Dixon,  In  that  case,  however,  there  were  two 
conditions  precedent,  and  the  plaintiff  averred  the  performance  of  one,  and 
his  willingness  to  perform  the  other,  and  the  defendant  in  his  plea  traversed 
^d81  ^^^9  which  could  not  be  done  in  *one  plea.  Here,  as  the  several 
^  matters  alleged  only  constitute  one  defence,  it  would  not  have  been 
sufficient  to  aver  that  May  executed  the  deed ;  it  was  necessary  to  state  that 
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May  tras  acting  for  the  bank,  and  also  that  he  was  duly  anthoiked  by  them. 
All  that  was  decided  in  Gr^n  v.  Yates  was  this,  that  de  mjurid  may  be 
replied  in  assumpat,  (a)  in  answer  to  a  plea  containing  matter  of  excuse. 
Tne  cases  cited  from  Bacon^s  Abridgment  are  clearly  dWingttiahable  from 
the  present. 

Stephen^  Serjt.,  in  reply.  It  is  agreed  on  both  hands  that  the  plea  takes 
eflTect  as  a  release.  The  defendant,  however,  does  not  rely  on  die  plea  as 
amounting  to  a  general  release,  for,  if  so,  th^  plaimtiflf  might  have  replied 
that  there  was  no  release.  It  is  said  that  the  ftcts  trarecsed  by  fbe  replica* 
tion  constitute  a  simple  defence ;  but  that  will  give  rise  to  a  fiidher  diffi- 
culty with  respect  to  the  plea.  The  cases  dted  for  flie  plaintiff  turned  on 
the  plea  being  entire ;  which  distinguishes  them  from  thb  case.  It  b  clear 
that  in  Robinson  v.  Jbfay,  the  allegation  that  the  cattle  were  commonable 
cattle  levant  and  couchant  constituted  the  single  proposition  that  the  cattle 
were  entitled  to  common.  So,  in  O'Brien  v.  Saxon^  the  trading  the  petition- 
ing creditor's  debt  and  the  act  of  bankruptcy,  only  formed  me  allegation 
that  the  party  had  become  bankrupt.  So,  in  Bennison  v.  ThriwsU  the  plea 
only  amounted  to  an  entire  allegation  of  payment  by  an  a^nt.  And  the 
same  remark  is  applicable  to  Purchell  v.  SaUet.  It  is  said  here  that  tbe 
single  point  iis,  the  release  by  the  bank.  It  is  apprehended,  however,  that 
the  bank  could  not  have  replied  that  they  did  not  release ;  but  that  they  must 
have  pleaded  non  est  fadumj  if  any  thing.  Here,  Acre  is  not  a  denial  of 
its  being  the  deed  of  the  bank,  but  of  its  *being  their  deed  under  r^n^ 
the  peculiar  circumstances  mentioned  in  the  plea.  It  is,  moreover,  ^ 
not  enough  to  show  that  the  matters  in  the  plea  amount  to  an  entire  propo- 
sition, there  must  be  an  entirety  in  the  replication.  It  is  a  question  oi 
grammar,  and  there  is  no  grammatical  conjuncticHi  here  as  in  P^eon  v.  Os 
bome^  so  as  to  afford  the  plaintiff  an  opportunity  of  traver^ng  the  whole  of 
the  plea.  In  Griffin  v.  Yate^  a  denial  m  the  terms  of  the  plea  would  have 
been  bad,  and  the  plaintiff  was  driven  to  reply  de  injurid  ;  for  tbe  on6  sub* 
stantial  defence  did  not  take  the  form  of  a  connected  prdposition,  which 
could  be  denied  in  a  connected  proposition.  Here,  the  plaindff  is  oUiged 
to  resort  to  a  disjunctive  allegation.  The  alignment  as  to  ratification  was 
only  used  to  show  more  strongly  than  the  plea  contained  a  negative  preg- 
nant. The  execution  of  the  deed  by  the  authority  of  the  company  is  not 
admitted  by  the  demurrer;  for  that  admits  only  matters  well  pleaded.  Smith 
V.  Dixon  bears  a  close  analogy  to  the  present  case. 

TiNDAL,  C.  J.  Three  objections  have  been  made  to  the  form  of  this  repli- 
cation ;  first,  that  it  is  double  ;  secondly,  that  it  amounts  to  a  negative  preg* 
nant;  and,  thirdly,  that  it  takes  an  immaterial  issue  by  reason  of  its  not 
embracing  the  only  material  fact  in  the  plea. 

With  regard  to  the  first  point,  I  have  always  understood  the  rule  to  be, 
that  a  plea  or  replication  is  double  where  it  contains  two  or  more  substan* 
live  answers ;  as,  for  instance,  in  assumpsit,  a  plea  alleging  a  misnomer  and 
a  non-joinder  of  parties  would  be  a  double  plea  in  abatement.  So,  in  an 
action  for  goods  sold  and  delivered,  a  plea  alleging  payment  mid  also  a 
release  would  be  bad  for  duplicity,  as  putting  forward  two  several  defen<^ 
eaph  of  which  would  be  a  complete  answer  to  the  action.  ^  Bat  the  questioa 
h«re  is,  whether  *tiie  several  allegations  in  the  plea  constitute  more  rtggg 
than  one  single  ground  of  defence  ;  for,  if  so,  the  plaintiff  had  t  ririrt  *- 
by  his  replication  to  put  the  defendant  to  the  proof  of  the  whole.  NoW| 
unless  the  defendant  makes  out  that  the  plea  amounts  to  a  retease,  it  afordi 

-  (a)Videant^,voLL730(6},(aaE.C.L.R.;)  Tt^iL7SS{«),(4dBi  CL^R.)     * 
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DO  answer.  In  order  to  show  that  it  does,  he  commences  by  setting  out  a 
deed  of  release  executed  by  one  May.  That,  of  itself,  clearly  would  be 
no  answer  to  the  action  ;  he  must  therefore  go  farther.  He  then  takes 
another  step,  and  says  that  May,  (who  is  previously  described  to  be  manager 
of  the  company,)  ^*  so  being  such  manager  as  aforesaid,  executed  the 
said  indenture,  as  such  manager  as  aforesaid,  for  and  on  behalf  of  the 
said  copartnership,  and  duly  authorized  in  that  behalf.''  That  seems  to 
me  to  involve  the  averment  that,  on  the  deed  being  referred  to,  it  will 
appear  to  have  been  executed  by  May  as  manager  for  and  on  behalf  of  the 
copartnership.  But  that  would  not  be  enough.  For  what  right  had  May, 
as  manager,  to  release  a  debt  of  the  copartnership  ?  The  plea  therefore  pro- 
ceeds to  state,  **  and  which  execution  thereof  by  May,  as  such  manager  as 
aforesaid,  hath  been  since  duly  ratified,  confirmed,  acknowledged,  and  acted 
upon  by  the  copartnership,"  &c.  The  plea  therefore  virtually  alleges  two 
facts  only,  viz.,  that  May  executed  the  deed  as  manager  for  and  on  behalf 
of  the  copartnership,  and  that  such  execution  had  been  ratified  and  confirmed 
by  the  copartnership.  The  replication  states  "  that  May  did  not  execute  the 
said  deed  as  such  manager  for  and  on  behalf  of  the  said  copartnership." 
That  would  not  have  been  sufficient ;  for  the  substantial  part  of  the  plea  is 
that  part  which  alleges  the  subsequent  ratification  by  the  company  of  the  act 
of  the  manager.  Therefore  the  replication  goes  on  to  say,  '^  nor  was  the 
said  May  at  any  time  authorized  in  that  behalf  in  manner  and  form  as  the 
defendant  had  tn  his  said  plea  alleged  ;"  properly  treating  the  ratification  as 


efiect,  puts  in  issue  the  subsequent  ratification.  I  cannot  distinguish  this 
case  from  Bennism  v.  Thelwellj  7  M.  &  W.  512,  9  Dowl.  739,  where,  in 
assumpsit  by  the  endorsee  against  the  acceptor  of  a  bill  of  exchange  drawn 
by  D.  upon  the  defendant,  tne  plea  alleged  that  the  defendant,  by  D.  his 
agent  duly  authorized  in  that  behalf,  paid  to  the  plaintiff,  and  the  plaintiff 
then  accepted  and  received  of  D.,  as  such  agent,  a  certain  sum  in  full  satis- 
faction and  discharge  of  the  causes  of  action.  The  replication  that  the  de 
fendant,  by  D.  his  agent,  did  not  pay  to  the  plaintiff,  nor  did  the  plaintiff 
accept  or  receive  of  D.,  as  such  agent,  the  said  sum  in  full  satisfaction  and 
discharge  of  the  promises  in  the  plea  mentioned,  was  held  good  on  special 
demurrer.  That  case  brin^  the  question  to  the  well  known  distinction  be- 
tween a  replication  putting  m  issue  several  allegations  in  the  plea,  either  of 
which, /ler  se^  would  be  a  good  answer,  and  a  replication  taking  issue  on  seve- 
*8021  ^^  allegations,  which  together  amount  only  to  one  single  defence.(a) 
J    ^Robinson  v.  Rayky,  1  Burr,  316,  shows  this  distinction.     The  next 

(a)  Quare,  whether,  according  to  this  distinction,  a  plaintiff*  might  not  pot  the  whole 
of  a  plea  in  issae,  without  regard  to  the  rale  in  Crogat^i  rase,  whenever  the  plea  could 
not  be  demurred  to  for  dapHcity.  And  ^iMur,  whether  the  rale  of  pleading  may  not  be 
expressed  tbas : — A  plea  which  contains  two  distinct  defences  may  be  specially  de* 
marred  to.  A  plea  which  contains  one  defence,  arising  out  of  several  distinct  proposi- 
tions, may  be  replied  to  either  generally  or  by  taking  issae  apon  one  of  those  propositions 
only* — according  to  the  distinctions  laid  down  in  Crogali^i  eatf.  Whether  a  plea  con* 
sists  of  one  proposition  only,  or  contains  several  propositions  constitating  one  defence, 
the  plaintiff,  in  replying  to  the  sole  proposition  or  to  cne  of  thr  several  propositions,  may 
pat  in  issue  all  the  allegations  necessary  to  make  up  that  proposition.  Thus,  where,  in 
a  jastification  by  the  assignee  of  a  term,  the  plea  swces,  first,  that  the  plainiiff*  demised 
to  A.,  Secondly,  that  A.,  ^^ing  a  trader,  dec,  becAme  bankrupt,  dbc. :  and,  thirdly^  that 
B^  the  assignee  of  A.  assigned  to  the  defendant,  although  the  defence  is  single,  inasmuch 
MM  the  omission  of  any  of  the  three  propositions  would  vitiate  the  plea,  the  plaintiff^  cam 
not  according  to  the  determination  in  CrotnU*s  eau,  reply  dt  injuridf  or4n  any  other  mods 
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question  is,  whether  the  replication  involves  what  is  called  a  negative  pre^ 
nant.  Although  formerly  great  weight  seems  to  have  been  attached  to  that 
doctrine,  it  has  not  been  much  regarded  of  late ;  and  I  think  it  will  be 
found  that  where  a  plea  or  replication  has  been  objected  to  on  the  score  of 
duplicity,  and  it  has  been  held  good  on  the  ground  that  the  matters  relied 
on,  as  snowing  the  plea  to  be  double,  amount  but  to  one  single  ground  of 
defence,  an  objection  that  the  pleading  involves  a  negative  pregnant  hu 
never  been  supported.  The  last  objection  is,  that  the  replication  takes  ao 
immaterial  issue,  having  left  unanswered  the  only  material  allegation  in  the 
plea,  namely,  that  the  copartnership  ratiBed  and  confirmed  May's  execution 
of  the  deed.  I  have,  however,  already,  in  efiect,  disposed  of  this  point  by 
holdine  that  according  to  my  construction  of  it,  the  replication  does  virtuallj 
and  substantially  negative  that  allegation.  I  therefore  think  that  the  plain- 
tiff is  entitled  to  judgment. 

CoLTMAN,  J.  It  appears  to  me  that  this  plea  is  to  be  ccmsidered  as 
amounting  to  a  plea  of  a  release  by  the  companv.  It  aUeges  that  May, 
being  the  manager  of  the  copartnership,  executed  the  deed  as  such  mana^r 
on  behalf  of  the  copartnership,  and  duly  authorized  in  that  behalf;  ^iuch 
means  that  he  executed  it  as  a  person  purporting  to  be  duly  authorized. 
The  p)ea  then  goes  on  to  say,  that  the  execution  was  afterwards  duly  rati* 
fied  and  confirmed  by  the  company.  That  is  *a  necessary  allega-  r*gAj 
tion ;  whereas  it  woula  have  been  an  idle  one,  if  there  had  been  a  *■ 
previous  distinct  averment,  that  May  executed  the  deed  with  the  authority 
of  the -company.  The  replication  takes  issue  on  the  plea,  and  says  that 
May  did  not  execute  the  deed  as  such  manager  for  and  on  behalf  of  the 
said  copartnership,  nor  was  he  at  any  time  authorized  in  that  behalf. 
That  traverse  does  not,  as  it  seems  to  me,  leave  any  part  of  the  plea  nn* 
touched ;  but  in  denying  the  authority,  denies  as  well  the  ratification.  This 
disposes  of  the  argument  with  respect  to  the  alleged  omission  of  a  traverse 
of  the  ratification,  and  brings  the  question  back  to  the  point  whether  the 
replication  is  double,  and  involves  a  negative  pregnant.  With  re^rrl  to 
the  alleged  duplicity,  it  seems  to  me  that  this  case  is  not  distingiushable 
from  Bamiion  v.  Tnelwell  and  Pigeon  v.  Osborne^  which  decisions  appear 
to  have  been  founded  on  Robinson  v.  Rayley  and  several  other  authorities. 
The  doctitae  is  clearly  established,  that  where  the  matter  put  in  issue 
amounts  only  to  one  defence,  (a)  the  whole  of  the  facts  may  be  trayersedat 
once.  The  question  here  is,  whether  or  not  the  bank  released  the  defend- 
ant ;  and  that  depends  on  two  facts,  namely,  whether  May  executed  the 
deed,  and  whether  he  did  so  by  the  authority  of  the  company.  With 
respect  to  the  objection,  that  the  plea  amounts  to  a  negative  pregnant,  the 
rule  that  formerly  prevailed  has  been  greatly  relaxed ;  and  it  would  be  ve^ 
inconvenient  if  we  were  to  recur  to  the  old  strictness  upon  the  subject 

Erskine,  J.  There  is  evidently  an  inaccuracy  in  the  language  of  the 
plea,  that,  in  the  first  instance,  would  lead  to  the  same  conclusion  as  my 
brother  SSephen  has  drawn, — ^namely,  that  the  plea  alleges  that  May  exe* 
Cuted  the  deed  on  behalf  of  the  company,  and  also  contains  a  substantia 
averment,  that  he  was  duly  authorized  in  that  behalf,  followed  by  an  allega- 
tion, that  the  execution  *of  the  deed  by  May  had  been  since  duly  r«gQ| 
ratified  and  confirmed  by  the  copartnership.     It  is  obvious  that,  if  ^ 

pat  the  whole  plea  in  issae ;  hat  he  may  deny  the  trading,  and  the  act  of  bankra|rte]ft 
gnd  the  petitioning  creditor's  debt,  an  was  done  in  JMmiftm  y,  RatfUy^  these  being  merely 
circamstances,  which  together  with  the  appointment  of  B.  as  assignee,  constitnte  tlMCi* 
tire  and  single  proposition  that  the  term  passed,  by  the  bankmptey  of  K^  firoa  A«IpB 
(a)  Vide  a&t^i  801  (6). 
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that  be  so,  fhe  last  allegation  is  superfluous ;  but  when  the  plea  is  closely 
looked  at,  it  does  not  appear  to  aver  distinctly 'that  May  was  authorised, 
but  only  that  he  executed  the  deed,  as  a  person  duly  authorized,  and  that 
afterwards  such  execution  was  ratified  and  confirmed.  But  then  it  ii 
said  that  ttie  replication  is  double,  inasmuch  as  instead  of  traversing  on  i 
of  those  allegations,  it  has  taken  issue  on  both.  Certainly  if  it  had  not 
been  for  the  recent  cases  of  Bennison  v.  Hiehoett  and  P^ion  v.  Osbomej 
this  replication  would  have  appeared  to  have  been  open  to  that  objection. 
The  question  is,  whether  this  case  does  not  fall  widiin  those  decisions. 
What  is  the  allegation  in  the  plea?  That  the  debt  for  which  the  action  is 
brought  has  been  released.  The  company  sue  the  defendant  in  the  name 
of  the  plaintiff;  and  he  being  a  different  officer  from  the  one  who  is  stated 
to  have  executed  the  deed,  the  defendant  thought  it  advisable  to  set  forth 
the  release  in  the  manner  adopted.  But  that  does  not  make  the  facts  alleged 
amount  to  more  than  to  the  single  proposition  of  a  release :  it  appears  to  me 
that  the  replication  is  only  a  denial  of  that  proposition.  Then  it  is  said  to  be 
uncertain  whether  it  is  meant  by  the  replication  to  deny  that  May  executed 
the  deed,  or  that  he  executed  it  as  manager  duly  authorized.  But  that  objec- 
tion, it  seems  to  me,  is  disposed  of  by  Benmson  v.  Thelwell  and  Pigeon  v. 
Osborne;  for  the  same  argument  might  nave  been  urged  in  those  cases.  Then 
it  is  said,  as  the  plaintiff  has  not  traversed  the  ratification  by  the  company,  it 
is  admitted :  but  that  is  not  so ;  for,  by  the  traverse,  the  fact  of  the  execution 
of  the  deed  is  denied ;  a  mere  statement  of  a  ratification  of  such  execution 
would  not  do.  But,  besides  that,  the  averment  of  ratification  merely  amounts 
to  an  alle^tion  that  he  executed  by  the  authorit}^  of  the  copartnership, 
^8051  ^^^^^  ^  denied  by  *the  replication.  I  think,  therefore,  that  the 
-'  replication  is  good. 
MavlsIj  J.  I  also  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
The  plea  has  been  treated  in  the  argument  as  if  it  contained  an  averment 
that  the  company  authorized  the  plaintiff  to  execute  the  deed,  as  well  as  an 
allegation  that  the  copartnership  afterwards  ratified  and  confirmed  such  exe- 
cution. If  that  had  been  so,  the  plea  would  have  been  bad  for  duplicity. 
Where,  however,  a  plea  can  be  held  good,  it  oug^t  to  be  so  construed ;  and 
here,  when  this  plea  is  carefully  read,  it  will  be  seen  that  it  does  not  con- 
tain any  allegation  that  May  was  authorized  by  the  company  to  execute  the 
deed.  The  words  are,  ^^  that  May,  so  being  such  manager  as  aforesaid, 
executed  the  deed,  as  such  manager  as  aforesaid,  for  and  on  behalf  of  the 
daid  copartnership,  and  duly  authorized  in  that  behalf," — not  sayin?  ^*  being 
duly  authorized,"  or  that  he  was  in  any  way  authorized ; — but  merely  mean- 
ing that  May  executed  the  deed  as  manager,  and  as  duly  authorized, — that  is 
to  say,  assuming  to  act  as  manager,  and  to  have  authority  to  execute  the  deed. 
The  plea  then  proceeds  to  state  that  the  company  ratified  May's  execution  of 
the  deed ;  which  is  evidence  of  a  prior  authority,  and  is  so  treated  by  the  plain- 
tiff in  his  replication.  There  is  certainly  some  nicety  and  difficulty,  where 
several  iacts  are  pleaded,  in  saying  whether  they  constitute  more  than  one 
ground  of  defence.  But  it  appears  to  me  that  it  would  be  a  ver}*  inconvenient 
rule  to  lay  down,  that  this  depends  on  the  grammatical  construction  of  the 
language  used.  I  think  that  the  question,  whether  this  plea  discloses  only  one 
ground  of  defence,  which  is  properly  put  in  issue  by  the  replication,  is  a  point 
to  be  decided  on  the  substance,  and  not  on  the  grammatical  form  of  the  plead- 
ings. Now  the  substance  of  the  plea  is,  that  the  company  through  May  re- 
*SOfil  '^^^^  ^^®  ^^^^ »  *^^  I  think  that,  upon  the  authority  of  Bennisom  v. 
^^-i   JtehoeU^  and  more  particularly  on  that  of  Pigspn  v.  Osborne^  the  re^- 
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cation  in  which  was  substantially  the  same  as  in  the  present  case,  the  objection 
to  this  replication  cannot  be  sustained.  With  respect  to  the  objection,  thai 
the  replication  involves  a  ne^tive  pregnant,  I  do  not  think  that  the  doctrine 
applies  here,  as  soon  as  it  is  understood  that  the  replication  does  put  the 
defendant  to  the  proof  of  all  of  the  allegations  in  the  plea.  The  cases  cited 
upon  this  point  are  most  of  them  open  to  the  observation,  that  the  party  was 
by  the  plea  required  to  admit  or  deny  certain  things  which  he  was  not  at 
liberty  to  do  in  the  informal  mode  of  a  negative  pregnant  For  instance,  in 
the  case  mentioned  in  Bacon's  Abridgment,  of  trespass  for  cutting  trees, 
where,  to  a  plea  that  the  defendant  cut  them  by  command  of  the  plaintiff, 
a  replication  that  the  defendant  did  not  cut  the  trees  by  the  plaintiff's  com- 
mand, was  held  bad.  That  was,  I  apprehend,  on  the  ground  that  the 
plaintiff  was  called  on  by  the  plea  to  admit  that  the  defendant  cut  the  trees; 
and  that  it  was  an  informal  and  improper  way  of  raying  that  the  defendant 
cut  the  trees  without  the  command  of  the  plaintiff,  (aj  So,  in  the  action 
against  the  innkeeper,  the  reason  why  he  was  not  allowed  to  plead  that 
the  plaintiff's  goods  were  not  lost  by  his  default,  was  that,  being  bound  to 
admit  the  loss  of  the  goods,  it  was  an  informal  mode  of  denying  his  negli- 
gence. These  grounds  do  not  apply  to  this  cjase ;  for  here  all  the  allega- 
tions were  matters  which  the  plaintiff  was  not  called  upon  to  admit,  but  to 
deny.  Though  some  of  the  decisions  may  not  be  satisfactory,  yet,  on  the 
authority  of  the  recent  cases,  I  think  that  this  replication  is  good. 

Judgment  for  the  plaintiff. 

(a)  Vide  ante,  79S  (a). 
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In  insptiss,  quart  damwmfregit,  Uie  defendants,  after  stating  a  demise  by  A^  the  owner 
of  the  fee,  for  sixty-one  years,  and  an  assignment  of  the  residue  of  the  term  lo 
B.,  and  giving  colour  to  the  plaintiff,-  justified  as  the  servants  of  B.  Replication, 
that  one  of  the  defendants,  as  the  agent  of,  and  having  lawful  authority  from,  B^ 
by  an  agreement  in  writing,  demised  the  close  to  the  plaintiff  for  three  years,  who  en- 
tered and  became  possess^ ;  and  that,  during  the  continuance  of  that  demise,  the  de- 
fendante,  of  their  own  wrong,  and  in  violation  of  the  agreement,  committed  the  tres- 
passes. Rejoinder,  that  B.  did  not  demise  the  close  to  the  plaintiff,  in  manner  aad 
form,  &LC,    Held  good,  on  general  demurrer. 

Trespass,  for  breaking  and  entering  a  close  of  the  plaintiff,  called  the 
Tanyard. 

The  third  plea, — after  alleging  that  one  Cundall,  before,  &c.,  to  wit,  on 
the  1st  day  of  May,  1824,  was  seised  in  fee  of  the  close  in  question,  and 
being  so  seised  by  a  certain  indenture  then  made,  demised  it  to  one  Law, 
from  the  26th  of  March  then  last  past,  for  the  term  of  sixty-one  years ;  aud 
that  I^w,  on  the  13th  of  September,  1826,  by  indenture,  assiped  the  same 
close  to  one  Bucknell  for  the  residue  of  the  said  term,  by  virtue  of  which 
last-mentioned  indenture  Bucknell  entered  and  became  possessed,— pro- 
ceeded-* 

And  the  said  Bucknell  being  so  possessed,  the  plaintiff  claiming  title  to 
the  said  close,  in  which,  &c.,  under  colour  of  a  certain  charter  of  demise, 
pretended  to  be  thereof  made  to  him  by  the  said  Cundall,  for  the  term  of 
his  natural  life,  before  the  making  of  the  said  demise  by  the  said  Cundall  to 
the  said  Law  as  aforesaid, — whereas  nothing  of  or  m  the  said  close,  in 
which,  &c.,  or  any  part  thereof,  ever  passed  by  virtue  of  that  charter,  aAer* 
wards,— and  before  any  of  the  said  times,  when,  &c.,  and  during  the  con- 
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tinuance  of  the  said  term,  to  ivit,  on  the  day  and  year  in  the  first  count 
mentioned,  entered  into  and  upon  the  said  close,  in  which,  &c. ;  and  there- 
upon the  defendants,  as  the  servants  of  the  said  Bucknell,  and  by  his  com- 
mand, at  the  same  time  when,  &c.,  entered  into  and  upon  the  said  close  in 
which,  &c.,  and  upon  the  plaintiff's  possession  thereof,  and  committed  the 
«QQg1  ^trespasses  in  the  said  first  count  mentioned  in  the  said  close,  in 
^  which,  &c.,  as  they  lawfully  might  for  the  cause  aforesaid,  which 
were  the  alleged  trespasses,  &c.    Verification. 

Replication,  that  whilst  the  said  Bucknell  was  so  possessed  of  the  said 
close,  in  which,  &c.,  as  in  the  said  plea  was  alleged,  and  before,  &c.,  to 
wit,  on  the  2d  of  June,  1841,  by  a  certain  agreement  in  writing  then  made 
between  the  defendant  Boutcber,  as  the  agent  of  the  said  Bucknell,  of  the 
one  part,  and  the  plaintiff  of  the  other  part,  the  defendant  Boutcber,  having 
lawful  authority  from  the  said  Bucknell  in  that  behalf,  did,  as  such  agent, 
and  in  the  name  and  for  and  on  behalf  of  the  said  Bucknell,  demise,  and 
let  the  smd  close  in  which,  &c.,  unto  the  plaintiff,  to  hold  the  same  to  tbe 
plaintiff  from  a  certain  day  then  to  come,  to  wit,  from  the  24th  of  the  said 
month  of  June,  for  and  during  a  certain  term  of  years  therein  mentioned  and 
specified,  to  wit,  for  and  dunng  the  term  of  three  years  from  thence  next 
ensuing,  at  and  under  a  certain  yearly  rent,  to  wit,  tbe  yearly  rent  of  200/., 
to  be  paid  and  payable  to  the  said  Bucknell  therefor ;  and  that  he,  the  plain- 
tiff, then  accepted  the  said  demise,  and  under  and  by  virtue  thereof,  after- 
wards and  before,  &c.,  to  wit,  on,  &c.,  entered  into  the  said  close,  in  which, 
&c.,  and  became  and  was  possessed  thereof,  and  continued  so  possessed, 
from  thence  until  the  defendants  afterwards,  and  during  the  continuance  of 
the  said  demise,  to  wit,  at  the  said  time  when,  &c.,  of  their  own  wrong, 
and  in  fraud  and  violation  of  the  said  agreement,  broke  and  entered  the 
said  close,  and  committed  the  said  severd  trespasses,  &c.,  in  manner  and 
form  as  the  plaintiff  hath  above  in  that  behalf  complamed  against  tbe  de- 
fendants.    Verification. 

Rejoinder,  that  Bucknell  did  not  demise  or  let  the  said  close,  in  which, 
&c.,  unto  the  plaintiff,  in  manner  and  form  as  the  plaintiff  hath  above  in  his 
*8091  ^^  'replication  to  the  said  third  plea  alleged — concluding  to  the 
-'    country. 

General  demurrer  and  joinder. 

The  points  mariced  for  argument  in  support  of  the  demurrer  were,  that 
the  rejoinder  traversed  what  was  not  allegec  by  the  repUcation,  that  is  to 
say,  that  Bucknell  demised ;  that  it  traversed  not  the  facts  alleged,  but  an 
inference  and  conclusion  of  law  resulting  from  such  facts ;  and  that  it  in- 
volved a  denial,  which  the  defendants  were  estopped  from  making,  namely, 
of  tbe  authority  of  the  defendant  Boutcber  to  demise. 

ChannMj  Serjt.,  in  support  of  the  demurrer.  It  was  not  competent  to 
the  defendant  to  traverse  a  fact  not  alleged  in  the  replication ;  BedeU  v.  LuU^ 
Yelv.  151.  The  defendants  having  alleged  a  demise  by  BucknelPs  agent, 
the  plaintiff  has  no  right  to  say  that  Bucknell  did  not  make  the  demise. 
[TuTDAi^  C.  J.  Is  not  a  demise  by  his  agent  a  demise  by  Bucknell  ?  Sup- 
pose the  defendants  had  chosen  to  plead  a  demise  by  him,  and  had  proved 
a  demise  by  hb  agent  ?]  It  must  be  admitted  that  there  is  a  difficulty  in 
supportine  this  objection  on  general  demurrer.  Another  point  is,  that  the 
traverse  is  too  large;  Crosie  v.  if^n/,  Carth.  99.  Also  the  defendant 
Boutcber  b  estopped  from  denying^  that  he  had  authority  to  demise,  the 
agreement  representing  that  he  had  such  authority.  [Tindal,  C.  J.  He 
must  be  allowed  in  some  mode  or  other  to  deny  that  he  demised  as  agent.] 

2N 
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If  di6  defendant  had  said  that  he  did  not  demise,  the  traverse  might  baT0 
been  free  from  objection;  but  he  states  that  Bucknell  did  not  demue. 
I^Ekskikl,  J.  The  rejoinder  puts  both  the  demise  and  Boutcher's  aaffaority 
in  issue.]  That  is  obiectionable.  [Erskine^  J.  Duplicity  is  not  a  grooDd 
of  objection  on  general  demurrer.]  At  any  ^rate,  the  traverse  is  too  r^«Q 
large.  [Tindal,  C.  J.  I  do  not  see  that  it  is,  if  the  defendant  ^ 
Boutcher  is  to  be  at  liberty  to  deny  his  authority.]  The  action  is  against 
him  and  not  against  Bucknell ;  md  that,  being  so,  he  has  no  right,  in  this 
traverse,  to  deny  his  authority. 

TiNDAL,  C.  J.    Why  cannot  he  deny  his  authority  ?    Our  judgment  most 
be  for  the  defendants. 

The  rest  of  the  court  concurred. 

Judgment  for  &e  deftndaut 

Mixmmg^  Serjt,  was-to  have  argued  on  the  ouer  mde. 


SISON  V.  KIDMAN. 

Debt  by  the  payee  against  one  of  the  two  makers  of  a  joint  and  several  promissory  soit. 
Plea,  that  the  note  was  signed  by  the  defendant  at  the  request  of  W.,  and  for  the  secs- 
rity  to  the  plaintiff  of  the  sum  of  XhL  doe  from  W.  to  him,  and  that  the  defendast 
never  had  any  value  or  consideration  for  the  note.  Replication,  that  the  defendant 
had  value  and  consideration  for  the  note.  On  demurrer  to  this  replication :  BM 
good,  as  the  plea  disclosed  a  sufficient  consideration  for  the  note  so  as  to  finable  the 
plaintiff  to  maintain  debt. 

Debt  by  the  payee  against  one  of  two  makers  of  a  jomt  and  several  note 
for  15/.,  payable  on  demand. 

The  defendant  pleaded  that  the  note  in  the  declaration  mentioned  was 
and  is  a  promissory  note  made  by  the  defendant  and  one  Watt ;  but  that 
neither  before  nor  at  the  time  of  making  the  said  note  was  the  defimdant 
liable  to  the  plaintiff  for  the  said  sum  of  15i. ;  and  that  the  said  note  was 
made  and  signed  by  the  defendant  at  the  request  of  the  said  Watt,  and  for 
the  security  to  the  plaintiff  of  the  said  sum  of  15/.,  then  due  and  owing 
from  the  said  Watt  to  the  plaintiff,  of  which  the  plaintiff  then  had  notice ; 
and  that  the  defendant  never  had  any  value  or  consideration  ton  the  said 
note. 

^Replication,  that  the  defendant  had  value  and  consideration  for  r^« « 
the  said  note,  to  wit,  of  the  amount  of  the  said  note.  ■■ 

General  demurrer  and  joinder. 

Stephen^  Serjt.,  in  support  of  the  demurrer.  The  (question  is,  whether 
debt  can  be  supported  under  the  circumstances  stated  in  the  plea.  [Er9> 
KiNE,  J.  Has  not  the  point  been  decided  ?]  All  the  cases  have  arisen  on 
demurrer  to  the  declaration  where  the  presumption  was  that  there  was  a 
good  consideration  between  the  parties ;  but  it  has  n  f  er  been  decided  (bit 
debt  will  lie  where  the  plea  discloses  that  there  is  no  consideration.  [Tin- 
DAL,  C.  J.  But  this  plea  does  disclose  a  consideration.]  Not  a  considers 
tion  that  will  support  debt.  The'defendant  may  be  liable  in  assumpsit,  but 
not  in  the  present  form  of  action ;  for  the  consideration  here  is  nothing  more 
than  a  collateral  promise  or  undertaking.  The  declaration  charges  Uie  de- 
fendant as  the  maker  of  the  note ;  and,  the  action  being  by  the  payee, 
primd/aciey  there  is  a  privity  between  them  which  will  support  debt.  Tht 
plea,  however,  shows  that  the  defendant  signed  the  note  merely  as  a  surety. 
The  plea  goes  only  to  the  consideration,  and  not  to  the  effect  of  the  note; 
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for  otherwise  tlie  defendant  would  be  met  by  the  argumoit  that  he  could 
not  alter  his  liabili^.  This  distinction  is  important.  Foster  v.  JoUt/y 
6  Tjrrwh.  209,  1  C.  M.  &  R.  703;  Clarke  ▼.  WUson,  3  M.  &  W.  208; 
and  AhbM  v.  Ikndrickejija)  establish  that,  in  an  action  by  the  payee  agaii»st 
the  maker  of  a  promissory  note,  though  Uie  latter  cannot  vary  the  contract 
disclosed  on  the  face  of  the  note  by  parol,  he  may  show  either  that  there 
was  no  consideration  for  the  note,  or  that  it  has  failed.  [Maule,  J.  What 
aoioi  <lo  you  understand  by  the  *word  collateral?]  When  a  sum  is 
/^^^J  primaiiiy  owbg  from  one  penon,  and  another  party  comes  in  only 
in  aid  of  such  person,  debt  will  not  lie.  [Maule,  J.  Suppose  the  con- 
sideration for  the  note  had  been  something  done  for  a  third  party, — would 
that  make  the  note  collateral  ?]  No.  [Erskine,  J.  How  is  one  of  the 
makers  more  liable  on  the  note  than  the  other  ?]  They  are  both  equally 
liable;  but  the  consideration  is  different.  [Maule,  J.  When  a  person 
becomes  a  party  to  a  note,  is  he  not  subjected  to  all  the  liabilities  which 
attach  to  it  ?]  It  may  be  admitted  that  it  is  not  necessary  to  make  any  de- 
mand on  the  principal  in  order  to  render  the  surety  liable ;  but  that  is  con* 
sistent  with  the  ar^ment  that  tfie  latter  mav  show  the  consideration  of  the 
note.  The  objection  goes  only  to  the  consideration.  The  reason  why  debt 
will  not  lie  between  the  endorsee  and  the  acceptor  of  a  bill  of  exchange  is, 
that  if  you  go  to  the  original  consideration  the  endorsee  is  not  a  party  to  it. 
In  MUion?s  caee^  Hardres,  485,  the  action  was  by  the  payee  against  the 
acceptor,  upon  a  bill  drawn  by  a  third  person.  Hale,  U.  B.,  observed 
upon  the  ai^ument,  '^  But  the  great  question  here  is,  whether  or  not  a  debt 
or  duty  be  hereby  raised ;  for  if  it  be  no  more  than  a  collateral  engagement 
or  promise,  debt  lies  not.*'  Ultimately  the  court  held  that  debt  did  not  lie ; 
**  for  that  the  acceptance  does  not  create  a  duty,  no  more  than  a  promise 
made  by  a  stranger  to  pay,  &c.,  if  the  creditor  will  forbear  his  debt ;  and 
he  that  drew  the  bill  continues  debtor  notwithstanding  the  acceptance, 
which  makes  the  acceptor  liable  to  pay  it. "(6)  That  decision  was  followed 
in  Broume  v.  JLonebm,  1  Mod.  285,  2  Keb.  695,  713,  758,  822,  and  in 
Steward  v.  Hodges^  Skinner,  332,  346.  [jBrskikc,  J.  Here,  the  question 
is  between  the  original  parties  to  the  contract.]  So  it  was  in  MUov?s  case^ 
*8131  ^®^°S.  between  *the  payee  and  the  acceptor.  [Erskine,  J.  There 
^  the  bill  was  drawn  by  a  third  person,  and  the  payee  might  be  con- 
sidered one  step  further  off.]  The  reason  seems  to  be,  that  though  in  that 
case  the  payee  may  be  a  party  to  the  contract,  yet  the  consideration  was 
between  other  parties ;  and  the  law  appears  to  require  that,  in*  order  to 
maintain  debt,  there  must  not  only  be  privity  of  contract,  but  the  considera- 
tion must  be  between  the  parties.  Randall  v.  Rigbyj  4  M.  &  W.  130,  is  a 
strong  authority  on  this  point.  There  lands  were  enfeoffed  to  H.  and  the 
defendant,  to  the  use,  intent,  and  purpose  that  the  plaintiff,  his  heirs  and 
assigns,  should  receive  out  of  the  lands  a  yearly  rent  of  63/.,  payable  half- 
yeany ;  and  the  defendant  covenanted  with  the  plaintiff  that  H.  and  the 
defendant,  their  executors,  &c.,  some  or  one  of  them,  would  pay  to  the 
plaintiff,  his  heira  and  assigns,  the  said  yearly  rent  at  the  times  appointed 
for  payment  thereof.  It  was  held  that  the  plamtiff  could  not  sue  the  defend- 
ant in  debt  for  the  arreara  of  the  annuity.  [Ma0le,  J.  The  court  there 
seemed  to  have  treated  the  contract  as  a  collateral  contract  Is  not  this  case 
more  like  Evans  v.  Jemes,  5  M.  &  W.  295,  where  it  was  held  that  debt  lies 
upon  an  absolute  contract  by  A.,  to  pay  on  a  certain  day  a  certain  sum  due 
fiom  B.  on  mor^ge  ?]  It  is  difficult  to  distinguish  that  case  from  Randall 
(«)  Aai^  voL  L  791,  (39  B.  O.  L.  R,)  S  Seott,  N.  R.  IBS.  (b)  Vide  aatd,  177.- 
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▼•  Bigbyy  except  that  the  htfer  is  the  stronger  case ;  for  theie  the  amnity 
was  granted  by  the  veiy  deed  which  contained  the  consideration.  Paexs, 
B.,  there  says,  ^^  Upon  this  undertaking  an  action  of  covenant  is  the  proper 
remedy,  in  which  the  plaintiff  will  recover  by  y^y  of  damases  the  amoont 
actually  in  arrear«  The  case  feUs  therefore  wimin  the  pnnciple  of  the 
authorities  referred  to  in  Vber's  Abr.  DM  (D),  and  ranges  itself  also  with 
that  of  the  lessor  and  lessee  after  assignment  of  the  estate,  as  ^decided  r^n. . 
in  Ihirsby  v.  Planij  1  Sid.  401,  1  Wms.  Saund.  230  b,  and  in  ^  ^^^ 
Mils  V.  MrM^  1  H.  Bhu  433.  Speaking  of  Bislwp  v.  Ytmng,  2  B.  &  P. 
78,  where  it  was  held  that  debt  lies  by  the  payee  against  the  maker  of  a 
promissory  note  expressed  for  value  received,  Bayley,  J.,  says,  in  delive- 
in|  the  judgment  in  Pridiy  v.  Hanbreyy  1  B.  &  C.  674,  3  D.  &  R.  166, 
^^  What  is  Sie  principle  upon  which  that  case  was  decided?  Evidently 
this,  that  where  there  is  a  privity  (independently  of  any  security)  between 
the  parties,  and  the  debtor  undertakes  not  for  another's  debt,  but  for  his 
own, — ^not  to  a  stranger  but  to  the  creditor, — and  he  enters  into  a  contract  to 
pay  that  debt,  specifying  therein  that  he  enters  into  it  for  that  debt,  an  action 
of  debt  lies.''  [Tindal,  C.  J.  You  do  not  bring  forward  any  ease  where 
the  partv  has  entered  into  a  new  contract.  A  parallel  case  to  the  present 
would  be,  if  the  acceptor  of  a  bill  of  exchan^  drawn  bv  a  third  party, 
instead  of  paying,  were  to  give  the  payee  a  promissory  note  for  the  amount] 
Here^  it  is  submitted  that  it  is  die  same  as  a  payee  suing  the  acceptor. 

Storks^  Serjt,  coniri^  was  stopped  by  the  court. 

TiNDAL,  C.  J.  When  the  ddfendant  signed  this  note  he  entered  into  a 
new  and  original  contract:  he  took  the  debt  upon  himself.  It  abundantly 
appears  upon  the  plea  that  the  note  was  made  for  a  good  consideration.  I 
think  that  Evans  v.  Jona  disposes  of  all  argument  upon  the  subject. 

Erskinb,  J.  I  also  think  that  there  b  no  doubt  in  this  case.  A  good 
consideration  for  the  note  appears  on  the  defendant's  plea :  then  the  case  is 
that  of  a  ^man  who  agrees  to  pay  a  certain  sum  on  a  good  con-  r  g25 
sideration.  ^ 

Maole,  J.    The  case  is  wholly  free  from  doubt. 

Judgment  for  the  plaintiff. 


DOE  dem.  MARY  ANNE  PARKER  v.  JAMES  THOMAS. 

A  eopyhdid  is  devised  by  A.  to  B.  for  life,  remainder  to  C.  in  fee.  B.  is  admitted  aad 
dies.  C  has  before  entry,  a  descendible  estate ;  and  npon  tbe  death  of  C.  his  eos- 
tomary  heir,  and  not  the  customary  heir  of  A.,  is  entitled  to  the  copyhold. 

Ejectment.  At  the  trial  before  GurneYi  B.,  at  the  last  summer  assises 
for  the  county  of  Sussex,  a  yerdict  was  found  for  the  plaintiff,  subject  to  tbe 
opinion  of  this  court  upon  the  following  case :-  - 

The  property  in  cjuestion  is  copyhold  of  ibberitance,  within,  and  parcel 
of,  the  manor  of  Bnghton,  descendible  according  to  the  custom  of  borou^ 
ei^ish,  and  deyisable.  The  lessor  of  die  plaintiff  claims  as  customaiy 
heir  of  Charles  Parker,  her  uncle. 

Thomas  Parker,  the  fiither  of  Charles  Pftrker,  and  grandfather  of  the  leanr 
of  the  plaintiff,  died  in  1801,  seised  in  fee  of  this  copyhold  tenement,  at  tbe 
will  of  the  lord,  according  to  the  custom  of  the  manor,  and  intestate,  lesT- 
ing  Elizabeth,  his  widow,  and  Charles  and  George,  his  sons,  and  Maiy,  bb 
daughter,  htm  surviving.  Whereupon  the  prq>eTty  descended  to  Ckeige 
Pu>ker,  as  the  yotmger  son  and  customarj  heir,  snbject  to  his  mother's  fite 
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^encb.  At  a  castomary  court  of  the  manor,  held  in  1815,  Elizabeth  and 
George  Parker  were  admitted,  and  surrendered  the  premises,  for  a  valuable 
consideration,  to  Charles  Parker  in  fee.  Charles  Parker,  having  been  admitted, 
to  hold  in  fee  at  the  will  of  the  lord,  &c.,  surrendered  to  the  use  of  his  will, 
^161  ^^  *died  in  1817,  unmarried  and  without  issue.  From  his  admit- 
-■  tance  to  the  time  of  his  death,  Charles  Parker  was  seised,  and  in  the 
receipt  of  the  rents  and  profits. 
In  1816,  Charles  Parker  made  and  published  his  wiU,  devising  as  follows: 
*'I  give,  devise,  and  bequeath  all  mv  freehold,  copyhold,  and  leasehold 
messuages,  lands,  tenements,  and  hereditaments,  unto  my  mother  Elizabeth 
Parker,  and  my  sister  Mar^  Parker,  subject  to  this  condition,  that  the  estate, 
right,  or  interest  of  my  said  sister  shall  not  be  subject  to  the  contract  or 
interference  of  any  husband  she  may  marry,  or  be  liable  to  his  debts  or  en- 
gagements. And  I  direct  that  my  said  sister's  receipt  or  receipts,  from  time 
to  time,  for  money  expressed  to  be  received  shall  be  good  and  effectual  dis- 
charge or  discharges.  And  in  case  my  said  sister  shall  depart  this  life,  either 
in  the  lifetime  of  my  said  mother  or  after  her  decease,  leaving  lawful  issue, 
then  from  and  immediately  after  the  decease  of  the  suiirivor  of  them,  my 
said  mother  and  sister,  I  give,  devise,  and  bequeath,  my  said  freehold,  copy- 
hold, and  leasehold  estates  unto,  amongst,  and  equally  between,  &c. ;  and, 
if  but  one  child,  then  to  such  one,  his  or  her  heirs,  executors,  administra- 
tors, and  assigns,  absolutely.''  Then  followed  several  other  limitations 
which  never  took  efiect,  concluding  with  a  limitation  to  "  the  person  or  per- 
sons, his,  her,  or  their  heirs,  executors,  administrators,  and  assigns,  abso- 
lutely, who  will  by  law  be  deemed,  and  is  or  are,  my  own  right  heirs." 

The  will  of  Charles  Parker  was  duly  executed  to  pass  the  property  in 
question,  pursuant  to  the  said  surrender  to  the  use  of  his  will,  and  according 
to  the  custom  of  the  said  manor.  Upon  the  death  of  Charles  Parker,  Eliza- 
beth Parker  his  mother,  and  Mary  Parker  his  sister,  entered  upon  the  pro- 
perty in  question,  and  into  the  receipts  of  the  rents  and  profits  thereof. 
*f)l71  ^^  ^  customary  court  of  die  said  manor,  duly  held  on  *the  6th  of 
-I  February,  1824,  Elizabeth  Pftrker  and  Mary  Parker  were  duly  admit- 
ted to  the  proper^  in  question,  and  from  the  time  of  such  admittance,  con- 
tinued seis^,  and  in  the  receipt  of  the  rents  and  profits,  thereof  until  the 
death  of  Elizabeth  Parker,  in  December,  1826.  In  1827,  Mary  Parker 
mtermarried  with  the  defendant  James  Thomas.  From  the  death  of  Eliza- 
beth Parker,  until  the  death  of  Mary  Parker  (then  Mary  Thomas,)  the  said 
Mary  Parker,  received  the  rents  and  profits  of  the  property.  In  April,  1829, 
the  said  Mary  Thomas  had  issue  a  daughter,  Mary  Elizabeth  Thomas,  her 
only  child.  In  June,  1829,  Mary  Thomas  died,  leaving  her  daughter  Mary 
Elizabeth  Thomas  her  surviving.  Immediatelv  upon  the  death  of  Mary 
Thomas,  her  husband  James  Thomas,  the  defendant,  entered  into  possession 
of  the  premises  in  question,  and  has,  from  that  time  hitherto,  received  the 
rents  and  profits  thereof. 

In  December,  1829,  Mary  Elizabeth  Thomas  died  an  infant,  leaving  Maiy 
Heather,  formerly  Mary  Thomas,  and  Martha  Holland,  formerly  Martha 
Thomas,  her  two  paternal  aunts,  who  are  both  now  living,  her  co-heirs  at 
law  and  her  co-heirs  by  the  custom  of  the  manor  of  Brighton,  they  being 
the  only  sisters  of  the  defendant  James  Thomas  the  father  of  the  said  infant 
Mary  Elizabeth  Thomas,  and  which  James  Thomas,  the  defendant,  Mary 
Heather,  and  Martha  Holland,  were  the  three  only  children  of  James  Thomas, 
tbe  grandfather,  and  Mary  his  wife. 

In  1826,  George  Parker  died,  leaving  Mary  Anne  Parker,  the  lessor  of  tba 
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plaintifT,  his  only  child,  and  his  heir,  according  to  the  custom  of  the  maaor 
of  Brighton,  and  also  tiie  heir,  according  to  the  custom  of  the  same  manor, 
of  Charles  Parker,  of  any  copyhold  estate  within  that  manor,  which  did  not 
pass  by  his  will,  (a) 

(a)  The  will  having  been  made  before  the  1  YicL  e.  86,  the  ultimate  iimitatioB  vodl 
be  inoperative. 
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^8191  *^^  question  fbr  the  opinion  of  tlie  court  is^  whether  the  lessor 
^  of  the  plabtifi*  is  entitled  to  the  copyhold  property  in  question, 
as  the  customary  heir  of  Charles  Parker  her  uncle.  If  the  court  shall  be 
of  opinion  that  she  is^  so  entitled,  then  the  verdict  for  the  plaintiff  is  to 
stand ;  but  if  the  court  shall  be  of  opinion  that  the  property  in  question  did 
not  descend  to  the  lessor  of  the  plaintiff  as  the  customary  heir  of  Charles 
Parker,  then  a  verdict  is  to  be  entered  for  the  defendant.(a)  And  it  is  agreed 
that  this  case  shall,  on  the  motion  of  either  party,  be  turned  into  a  special 
verdict ;  that  the  copy  of  the  will  of  Charles  Parker,  hereunto  annexed, 
shall  be  deemed  part  of  the  case,  and  that  either  party  shall  be  at  liberty  to 
lefer  thereto  ;  and  that  the  pedigree,  also  hereunto  annexed,  shall  be  deemed 
to  be  part  of  the  case,  and  a  correct  representation  of  the  state  of  the  respec- 
tive families  therein  mentioned,  at  the  time  of  the  demise  laid  in  the  decia- 
tation  and  when  this  action  was  brought ;  and  that  the  dates  of  the  births, 
baptisms,  deaths,  burials,  and  marriages  of  the  parties  mentioned  in  such 
pedigree,  ^all  be  deetped  and  taken  to  be  true  and  correct. 

Slephm^  Serjt.,  (with  whom  was  Petersdorf',)  for  the  plaintiff.  To  make 
the  estate  descendible  to  the  customary  heir  of  Mary  Elizabeth  Thomas,  an 
actual  seisin  in  her  was  necessary.  Though  she  took  under  the  will  as 
devisee  in  fee,  yet,  not  having  entered,  she  had  only  a  freehold  in  law,  not 
traosmissible,  like  an  actual  freehold,  to  her  heirs;  Co.  Litt.  11  b,  15  a; 
2Tho.  Co.  Litt.  164 ;  RaicHffe's  case,  3  Co.  Rep.  41  b ;  2  Bla.  Comm.  208. 
tgAQi  The  rule  extends  to  ^copyholds,  where  it  is  the  entry,  and  not  the 
-'  admittance,  that  vests  a  descendible  estate ;  Fhxe  v.  Smithy  1  Freem. 
K.  B.  Rep.  45 ;  Gilbert's  Tenures,  158. 

A  devisee  has,  until  entry,  merely  a  seisin  in  law;  Litt.  s.  167 ;  Co.  Litt. 
Ill  a,  240  b  ;  Hulm  v.  Ihylock,  Cro.  Car.  200. 

Chttrmell,  Serjt.,  fwith  whom  was  Peacock,)  corUrit.  A  part^  claiming 
as  heir  to  a  person  who  was  seised  by  descent j  must  show  that  his  ancestor 
had  actual  seisin  by  entiy ;  but  if  the  ancestor  took  by  purchase,  no  entry 
is  necessary;  Watkins  on  Descents,  28,  (4th  ed.)  It  will  not  be  contended 
that  a  devisee  takes  otherwise  than  by  purchase ;  and,  therefore,  a  writ  of 
er  gravi  quereld,{b)  lay  for  a  devisee  before  entry,  or  for  the  heir  of  a  devi- 
see who  had  died  without  entry.(c)  The  principle  applies  to  copyholds; 
Doe  dem.  Winder  v.  Laioes,  7  A.  &  E.  195,  2  Nev.  &  Perr.  195. 

Stephen,  Serjt.  was  heard  in  reply,  ((f) 

Cfur,  adv.  vuU. 

TiMDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  In  this  case 
the  lessor  of  the  plaintiff  claims  the  premises  in  question  as  heir  of  Charles 

(a)  As  M.  E.  Thomas,  the  infant  devisee,  died  before  the  passing  of  the  3  dt  4  W.  4, 
c.  106,  her  two  aants,  Mary  Heather  and  Martha  Holland,  and  not  her  father,  would  be 
W  heirs  at  law  and  her  customary  heirs ;  but  if  the  lessor  of  the  plaintiff  had  no  right 
of  possession*  the  defendant  would  be  entitled  to  a  verdief  as  against  the  plaintiff  and 
his  lessor,  whoever  might  be  entitled  as  heir  of  the  infant  devisee. 

(6)  P.  N.  B.  198. 

(0  F.  N.  B.  199. 

(<Q  The  reply  was  npon  a  point  on  which  no.  Judgment  was  given,  tn  the  course  of 
the  argument  it  had  been  contended,  on  the  part  of  the  defendant,  that,  supposing  an  ac- 
tual seisin  to  ha?e  been  necessary,  the  entry  of  James  Thomas,  the  father  of  the  infant 
devisee,  vested  an  actual  seisin  in  the  infant;  for  which  were  cited  Co.  Litt  88,89; 
Goodiith  V.  Newman,  3  Wills.  516;  Dot  v.  Keen,  7  T.  S.  386 ;  Watkins  on  Descents,  66, 
(ith  edit)  In  answer  to  which,  Litt  s.  1S3,  Co.  Litt  240,  2S8,  373 ;  1  Roll.  Abr.  tit  Dw- 
9^  (I.)  pi.  8,  (translated  9  Yin.  Abr.  105,  pi.  3)  ;  Ibid,  tit  Entail  (P.)  pi.  1,  (translated 
t  Via.  Abr.  456,  pi.  1,)  were  referred  to.  Nothing,  however,  was  decided  as  to  the  efltet 
of  the  entry  by  the  father,  that  point  becoming  immaurial  when  it  was  held  that  actaa 
ieisiawas  unnecessary. 
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Parker,  on  the  *ground  that  Charles  Parker  was  lie  person  last  rt^t 
actually  seised  thereof,  and  the  ancestor  from  whom,  by  law,  the  title  ■- 
by  descent  must  be  deduced.  The  defendant,  on  the  other  hand,  contends 
that  Charles  Parker  having  by  his  will  devised  the  premises  in  fee  to  Maij 
Elizabeth  Thomas,  the  infent  daughter  of  his  sister,  be,  the  defendant,  is  ea- 
tided  to  hold  the  premises  as  her  heir,(a)  notwithstandbg  that  she  died  be- 
fore entry,  and  before  obtaining  any  actual  seisin. 

The  defendant  indeed  further  contends,  that  if  any  actual  seisin  of  a 
devisee  is  necessary  for  the  purpose  of  transmitting  the  inheritance  to  his 
heir,  in  this  case  the  entry  of  the  infimt's  father,  and  the  perception  of  the 
profits  by  him,  as  stated  m  the  case,  amounts  in  law  to  an  actual  seisin  of 
the  infant  herself.  But  we  hold  it  unnecessaiy  to  give  an  opinion  upon 
this  point,  as  we.  think  the  first  position  of  the  defendant  is  right, — that  the 
devisee  in  fee  has,  without  an  actual  entry,  such  a  seising  of  the  premises 
devised  as  will  enable  his  heir  to  take  from  him  by  descent,  and  conse- 
quendy  that  the  heir  of  the  devisor  in  this  case  is  not  entided  to  recover. 

It  is  the  clear  result  of  all  the  authorides  that  wherever  a  party  has  suc- 
ceeded to  an  inheritance  by  desceniy  he  must  obtain  an  actual  seisin  or  pos- 
session, as  contradistinguished  from  a  seisin  in  law,  in  order  to  make  himself 
the  root  or  stock  from  which  the  future  inheritance,  by  right  of  blood,  must 
be  derived ;  that  is,  in  other  words,  in  order  to  make  the  estate  transmissi- 
ble to  his  heirs.  It  will  be  quite  sufficient  to  refer  to  the  maxim  in  Fleta, 
^^  Seisina  facU  stipiUmy\h)  and  to  the  ^well-known  doctrine  of  jm-  rtoAo 
sessio  fraifiSj{c)  without  citing  any  express  authorities  upon  this  *- 
point. 

But  the  case  now  under  consideration  does  not  arise  upon  the  right  of  the 
heir  claiming  from  an  ancestor  who  himself  took  by  descentj  and  died  before 
actual  seisin ;  but  upon  the  right  of  one  who  claims  as  heir  of  a  devisee^  that 
IS,  of  a  purchaser  J  who  dies  before  actual  seisin ;  and  the  question  is,  whe- 
ther the  inheritance,  under  such  circumstances,  is  to  be  claimed  from  such 
devisee  as  the  person  last  seised,  or  from  the  devisor ;  and  we  are  of  opinion 
that  the  inheritance  descends  to  the  heir  of  the  devisee. 

The  authorities  relied  upon  on  the  part  of  the  plaintiff  appear  to  us  by  no 
means  to  support  the  proposition  for  which  he  contends ;  for,  as  to  the  pas- 
sage in  Littleton,  s.  167,  where,  speaking  of  devises  by  custom,  he  lays  it 
down  ^^  that  he  to  whom  the  devise  is  made,  after  the  death  of  the  devisor, 
may  enter  into  the  tenements  devised,  to  have  and  to  hold  to  him  after  the 
form  and  effect  of  the  devise,  without  any  livery  of  seisin  thereof  to  be 
made  to  him,"  &c.,  it  cannot  be  said  to  intend,  or  even  to  imply,  that  there 
is  any  necessity  for  such  entry  in  order  to  render  the  estate  transmissible  to 
the  heirs  of  the  devisee ;  nor  is  any  such  proposition  there  under  consider- 
ation. It  means  no  more  than  to  point  out  the  remedy  by  entry ^  which  the 
devisee  has  in  case  the  heir  of  the  devisor  keeps  him  out.  And  again,  the 
reference  to  Co.  Litt.  240  b,  where  it  is  said  that,  "  upon  the  decease  of 
the  devisor,  the  freehold  in  law  is  cast  upon  the  devisee,  and  if  the  heir, 
before  any  entry  made  by  the  devisee,  entereth  and  dieth  seised,  this  descent 

(a)  Vide  supra,  819  (a).    ^ 

(6J  This  is  rather  an  inference.  In  the  passage  to  which  Blackslone  refers,  ibe 
words  are,  **  Tunc  (that  is  in  default  of  issue  and  of  bnuhers)  fiat  coroputatio  a  primo 
gradn  immediate,  sicnt  a  communi  stipite,  a  patre  scilicet  vel  matre  ezeuntibus  in  sei- 
aini  isque  ad  fratrem  vel  sororem  in  lined  transversali ;  qui  quidem,  cum  seisinaoi 
auam  obtinuerunt,  ttipitem  faeiunt  tt  redam  lituam  discendendo  quatenns  ad  suos  haro" 
deu"*    Fleta,  lib.  6,  cap.  3,  ^  3. 

(e)  8ee  6  Vin.  Abr.  tit.  Copyhold,  80, 193, 193 ;  7  V'r.  Abr.  tit  Dttctnf,  584, 585, 5891 
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4aSl  not  take  airay  the  entry  of  the  doTisee/'  carries  the  argument  no  fur* 
tber«  as  it  does  not  touch  the  question  relating  to  the  heir  of  the  cevisee. 
As  to  the  case  of  Hulm  v.  Heylack^  which  was  relied  upon  on  the  part  of 
*8231  ^^^  ^plaintiff,  it  appears,  on  consideration,  to  be  an  authority  in 
•*  &roQr  of  the  defendant.  In  that  case  a  devise  was  made  to  an  in- 
fant in  fee,  and  after  the  death  of  the  devisor  his  son  and  heir  enters  and 
levies  a  fine,  with  proclamations,  in  the  lifetime  of  the  infant,  who  after- 
wards dies,  within  age,  the  wife  of  the  defendant  Keylock,  being  his  sister 
and  heir ;  and  the  court  held  the  fine  and  non-claim  should  bar  the  husband 
and  all  claiming  under  him,  and  the  wife  herself  during  the  coverture ;  but 
the  wife  shall  have  new  five  years  after  the  death  of  her  husband.  Now  in 
that  case  there  is  no  statement  that  the  infiuit  entered  so  as  to  make  his  sister 
his  heir:  on  the  contrarv,  the  argument  proceeds  on  the  assumption  that  the 
infant  never  entered  in  iact ;  and,  bdeed,  if  such  entry  had  been  made,  the 
freehold  would  have  been  in  the  infant,  and  the  fine  might  have  been 
avoided  by  the  plea,  paries  finis  nihil  habuerwU.  The  inference,  therefore, 
to  be  drawn  firom  that  case  is,  that  entry  in  fact  by  a  devisee  is  not  neces- 
sary to  enable  the  heir  of  such  devisee  to  take  by  descent. 

But  more  direct  authorities  in  support  of  this  position  are  not  wanting. 
The  language  used  by  Hale,  C.  J.,  m  his  History  of  the  Common  Law, 
ch.  11,  seems  to  point  at  the  very  distinction  now  under  consideration, 
between  the  taking  by  purchase  and  the  taking  by  descent.  ^^  The  las< 
actual  seisin,"  he  says,  ^^  in  any  ancestor  makes  him,  as  it  were,  the  root 
of  the  descent,  equally,  to  many  intents,  as  if  he  had  been  a  purchaser." 
To  which  may  be  added  the  authority  of  the  very  learned  treatise  on  the 
law  of  descents  by  the  late  Mr.  Watkins ;  see  Watkins  on  Descents,  4th  ed., 
p.  28,  with  the  references  there  made.  And  further,  Fitzherbert's  Natura 
Brevium,  199,  200,  on  the  writ  of  ex  gravi  quereld^  affords  the  inference 
that  such  is  the  law.  That  writ,  as  it  is  well  known,  lay  where  a  man  de- 
vised lands  or  tenements,  in  any  city  or  borough,  or  in  gavelkind,  where 
*8241  ^^^  lands  were  devisable  by  will,  time  out  of  '^mind,  in  order  to 
^  compel  the  execution  of  the  devise.  And  we  know  from  Co.  Litt 
111  a,  ''that  after  an  actual  possession  this  writ  lieth  not,  for  then  the 
devisee  may  have  his  ordinary  remedy  by  the  common  law."  But  Fitzher- 
bert  gives  one  instance  of  the  writ  where  it  is  applicable,  in  place  of  a 
formedon  in  the  descender,  for  tenements  devised,  upon  the  deforcement  of 
the  fteir  of  the  devisee,  in  which  writ  there  is  no  statement  of  any  entry,  oi 
seisin  in  fact,  of  the  devisee ;  and  that  this  difference  in  the  statement  of  the 
title  is  not  made  without  consideration,  is  manifest  from  the  note  which 
follows,  viz.,  ''And  it  seemeth,  that  when  the  tail  is  once  executed  by  force 
of  the  devise  in  the  tenant  in  tail,  or  in  the  tenant  for  term  of  life,  that  then 
he  in  the  remainder,  or  heir  of  tenant  in  tail,  may  have  a  formedon  in  the 
desicender  by  the  course  of  the  common  law  after  (a)  the  statute  of  West- 
minster the  2d,  according  to  the  common  form  upon  a  gift  made  in  tail  by 
deed."  F.  N.  B.  200  B.  For  a  formedon  in  remainder  does  not  lie 
without  alleging  esplees  in  the  particular  tenant ;  see  the  Registrura  Bre- 
vium, 244,  245.  It  follows,  therefore,  from  these  authorities,  tnat  the  heir 
of  the  devisee  in  tail  may  maintain  a  writ  of  ex  gravi  quereld^  without 
alleging  any  esplees  to  have  been  taken  by  the  devisee ;  and  as  the  remedy 
by  entry,  and  that  by  the  writ  of  ex  gravi  quereldj  are  placed  by  Lord 
Coke  on  the  same  foundation,  see  Co.  Litt.  Ill  a,  it  seems  to  be  law  that 
a  person  may  make  himself  heir  to  the  devisee  without  alleging  esplees  in 

(a)  «  Used  after,"  (mm  puis.) 
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such  devisee,  or  any  actual  seisin  by  him.  The  inheritance,  therefore,  la 
fliis  case,  must  be  claimed  iirom  the  devisee  as  the  person  last  seised,  and 
conse<juently  the  heir  of  the  derisor  is  not  entitled  to  recover.  We  tbcn- 
fore  direct  the  verdict  to  be  entered  for  the  defendant. 

Judgment  for  the  defendant 


^GrOSS  and  Another,  Assignees  of  WILLIAMS,  a  Bankrupt,  v.  r^Qg., 

QUINTON.  I  ^ 

A.  being  examined  before  commissioners  of  bankrapt,  admits  having  taken  property 
which  had  belonged  to  the  bankrnpt.  Upon  cross-examination  by  his  own  attorney, 
he  states  that  he  parchased  the  property  ander  an  agreement,  which  he  produces ;  a 
copy  of  which  agreement  is  entered  as  part  of  his  answer.  Upon  an  issae  of  not 
guilty  in  trespass  d$  btmit  a^ftortatit  brought  against  A.  by  the  assignees  of  Fraocit 
Williams,  a  bankrupt,  the  examination  of  A.  is  given  in  evidence  on  behalf  of  the 
plaintiffs,  to  prove  the  asportation.  Held,  that  this  was  evidence  to  go  Co  the  jury  of 
the  existence  of  the  agreement,  without  producing,  or  accounting  for  the  absence  of 
the  original  document. 

A.  orders  a  rudder  to  be  made  by  B.,  a  shipbuilder,  for  A.*s  ship.  B.  begins  to  make  t 
rudder,  which  he  states  is  intended  for  A.  Before  this  intention  is  communicated  to 
A.,  and  before  the  rudder  is  finished,  B.  becomes  bankrupt.    Afler  the  bankroptey, 

.  A.,  who  is  a  creditor  of  B^  is  informed  that  the  rudder  was  Intended  for  him,  and  takes 
it  away.  Held,  that  this  acquiescence  on  the  part  of  A.  having  relation  to  the  prior 
intention  of  B.,  was  evidence  to  go  to  the  jury  of  an  appropriation  of  the  rudder  so 
as  to  negative  the  property  of  the  assignees  therein.  * 

Held,  that  a  stipulation  in  a  contract  for  the  purchase  of  a  ship  made  with  a  shipbuilder, 
that  a  certificate  shall  be  delivered  to  the  purchaser  by  the  builder,  for  the  purpose  of 
enabling  the  former  to  obtain  a  register  as  owner  under  the  ship-registry  act  (3  &4 
W.  4,  c.  S5,)  before  the  masts  are  on  board,  and  before  the  ship  is  in  a  sufficiently 
forward  state  for  the  measurements  required  to  be  made  by  that  act,  does  not  render 
such  contract  illegal. 

Trespass,  by  Edward  Goss  and  Edward  Charles  Clarke,  assignees  of 
Francis  Williams,  a  bankrupt,  against  Henry  Chidgey  Quinton,  for  seizing, 
taking,  and  carrying  away  a  certain  ship  and  a  certain  rudder  of  the  plain* 
tiffs  as  assignees,  of  the  value  of  4000/.,  and  converting  the  same  to  the 
defendant's  use. 

Pleas :  first,  not  guilty — secondly,  that  the  plaintifls  were  not  assigneet 
of  the  estate  and  effects  of  the  said  F.  Williams,  alleged  in  the  declaration 
to  be  a  bankrupt,  modo  et  formd;  concluding  to  the  country(a) — thirdly, 
*that  before  the  time  when,  &c.,  and  before  Williams  became  a  r^g^g 
bankrupt,  to  wit,  on  the  1st  of  January,  1840,  and  from  thence  con-  ■- 
tinually  until  and  at  the  time  when,  &c.,  in  the  declaration  mentioned,  the 
said  ship  and  rudder  were  the  proper  ship  and  rudder  of  him  the  defend- 
ant ;  and  before  and  at  the  time  of  the  delivery  to  John  Doe  as  thereinafter 
mentioned,  the  defendant  was  lawfully  possessed  of  the  said  ship  and  rud- 
der in  the  declaration  mentioned,  as  of  his  own  property ;  that  before  the 
said  time  when,  &c.,  and  whilst  he  was  so  possessed  of  the  said  ship  and 
rudder  as  aforesaid,  to  wit,  on  the  1st  of  May,  1840,  the  defendant  delive^ 
ed  the  said  ship  and  rudder  to  the  S9  i  John  Doe,  to  be  kept  by  the  said 
John  Doe  to  ana  for  the  use  of  the  defendant ;  and  the  said  John  Doe  tbeo 
received  the  same  for  the  use  of  the  defendant,  apd  afterwards,  and  before 
the  said  time  when,  &c.,  and  after  the  said  Francis  Williams  became  bank- 
rupt as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  Jobo 

(a)  Quare  as  to  the  materiality  of  the  allegation  here  traversed.  Describing  the  plati^ 
tifls  as  assignees,  appears  to  be  the  statement  of  a  fact,  which,  before  the  new  role^ 
the  plaintiffs  would  not  have  been  bound  to  prove  under  the  general  issue  in  liespM 
trover,  or  in  assumpsit. 
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Doe,  in  Tiolatioii  of  bis  said  tnist)  wrongfully  delivered  the  said  ship  and 
rudder  to  the  plaintiiis,  assignees  as  aforesaid,  whereupon  the  defendant 
afterwards,  to  wit,  at  the  said  time  when,.  &c.,  seized,  took,  and  carried 
away  from  and  out  of  the  said  possession  of  the  plaintiffs,  assignees  as 
aforesaid,  the  said  ship  and  rudder,  so  being  the  said  ship  and  rudder  of 
the  defendant,  doing  no  unnecessary  damage  to  the  plaintiffs  on  that  occa- 
sion, as  he  lawfully  might  do  for  the  cause  aforesaid,  which  were  the  sup* 
posed  trequMses  m  the  declaration  mentioned,  and  whereof  the  plaintifis 
had  above  complained  against  the  defendant    Verification. 

Issue  was  joined  on  uie  first  two  pleas.  Replication  to  the  third,  that 
the  said  ship  and  rudder  were  not  the  proper  ship  and  rudder  of  the  defend* 
ant,  moio  d  formd  ;  concluding  to  the  country.    Issue  thereon. 

At  the  trial  before  Maule,  J.,  at  the  first  sittings  at  Westmbster,  in  last 
«g27i  Caster  term,  it  appeared  that  the  *yessel  in  question,  a  bark,  called 
^  the  Brenda,  was  built  by  the  bankrupt  under  two  agreements  respect* 
iveW  dated  the  11th  of  February,  1839,  and  the  11th  of  March,  1840. 

The  first  of  these  agreements  was  as  follows  :(a) —  ^^  Memorandum  of  an 
agreement  made  this  1  Itb  day  of  February,  1839,  between  Francis  Williams, 
of  the  city  of  Bristol,  ship-builder,  of  the  one  part,  and  Mr.  H.  C.  Quinton, 
of  the  said  city  of  Bristol,  of  the  other  part,  that  is  to  say,  tha'  Jie  said 
Francis  Williams  proposes  to  build  a  vessel  of  the  following  dimensions, 
viz.,  length,  ninety-six  feet,  breadth,  twenty-five  feet  six  inches,  depth, 
seventeen  feet  six  inches  to  eighteen  feet,  admeasurement  about  270  to  280 
tons,  to  be  all  of  the  best  materials,  and  not  to  exceed  285  tons  old  measure. 
The  hull  to  be  of  timber  and  plank,  qf  size  and  thickness  agreeable  to  Lloyd's 
r^ister-book  for  a  ten  years  ship,  and  fumbhed  with  all  shipwrights', 
joiners'  and  caulkers'  work  to  the  rails,  in  a  workman-like  manner,  includ* 
ing  rudder^  tiller,  long  figure-head,  channel-work,  windlass  and  poles,  two 
housepikes,  hatches,  and  all  iron-MK>rk  fastenings ;  for  the  hull,  copper  and 
iron,  copper  pintles,  and  braces  and  dove-tail  plates,  for  the  sum  of  10/. 
10s.  per  ton,  old  measure,  with  three  boats.  Timber  to  be  found  him,  at 
the  cheapest  possible  rate,  by  H.  C.  Quinton ;  six  months'  credit.  Tha 
aid  vessel  to  be  finished  and  launched  by  the  30th  of  September  next. 
Payment, — 1000/.,  in  bills  before  the  launching  of  the  said  vessel,  and  the 
remainder,  on  receiving  builder's  certificates,  by  bills  at  six  and  nine 
months." 

In  consequence  of  the  Brenda  not  being  completed  at  the  time  specified, 
the  parties  came  to  the  following  additional  agreement. 
*8281  ***  Memorandum.  It  is  hereby  agreed  between  us  the  undersized, 
-I  that  upon  the  under-mentioned  Francis  Williams  (as  the  builder 
of  the  bark  Brenda  of  the  port  of  Bristol,  but  now  being  on  the  stocks  in 
the  yard  of  the  said  F.  Williams)  delivering  to  the  undersigned  H.  C. 
Quinton  a  builder's  certificate  of  the  said  bark  to  enable  him  to  procure  a 
register  as  sole  owner  of  the  said  bark  Brenda,  the  said  H.  C.  Quinton 
shall  and  will  on  return  of  the  said  builder's  certificate,  accept  the  said 
F.  Williams's  draft,  payable  three  months  after  date,  for  any  balance  which 
may  be  due  and  owing  to  the  said  F.  Williams  on  the  purcnase  of  the  said 
bark  upon  the  agreement  entered  into  by  us,  as  under  date  of  11th  of 
February,  1839,  sSter  deducting  thereout  tne  amount  of  the  several  notes  or 
bills  of  exchange  now  running,  and  which  were  paid  to  the  said  H.  C. 
Quinton  for  timber  purchased  by  the  undersigned  F.  Williams.    It  is 

(«)  Thw  aiifrMiiMiit  was  not  in  eTidcnee»  (p^,  887,)  bat  is  given  here  to  make  the 
ialeUiaible. 
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neTertheless  understood  and  agreed  that  the  said  F.  WilUams  is  to  finiak 
and  complete  the  said  bark  with  all  possible  expedition,  under  the  tenns 
contained  in  the  said  agreement  of  the  11th  of  February,  1839,  and  vrithont 
prejudice  to  the  said  agreement,  and  the  said  vessel  is  to  be  launched  at  the 
risic  and  expense  of  the  said  F.  Williams. 

^^  Witness  Signed  F.  Williams. 

"  W.  Bevan.  H.  C.  Quihton." 

On  the  same  day,  (the  11th  of  March,  1840,)  WiUiams  the  bankrupt  deli* 
vered  to  the  defendants  the  usual  builder's  certificate,  and  on  the  14th  of 
March  the  defendant  caused  the  bark  (which  had  been  previously  launched) 
to  be  registered  in  his  own  name. 

On  the  23d  of  April,  1840,  Williams  committed  an  act  of  bankruptcj, 
the  bark  bein^  then  unfinished,  wanting  masts,  rudder,  &c. ;  and  a  fiaf 
issue<l  against  him  on  the  16th  of  May,  under  which  he  was  duly  declared 
a  ^bankrupt,  and  the  plaintifis  were  appointed  assignees.  The  bark  ,ronQ 
was  taken  by  the  defendant  from  alongside  the  bankrupt's  yard  on  ^ 
the  15th  of  August,  and  the  rudder  in  the  beginning  of  October. 

The  plaintiffs  in  order  ip  prove  the  actual  taking  away  of  the  bark  by 
the  defendant,  were  compelled  to  put  in  the  examination  of  the  defendaot 
taken  before  the  commissioners  under  the  fiat  against  Williams.  Attached 
to  and  referred  to  in  this  examination,  was  a  copy  of  the  agreement  of  the 
11th  of  March,  1840;  the  existence  of  which  agreement  came  out  on  the 
defendant's  cross-examination  by  his  own  attorney,  and  on  which  the  de- 
fendant relied  as  vesting  in  him  the  property  in  the  bark,  of  which  agree- 
ment there  was  no  other  proof. 

On  the  part  of  die  plaintiffs  it  was  contended,  that  the  mere  statement  by 
the  defendant  in  that  examination,  that  the  agreement  therein  set  out  was 
entered  into  between  himself  and  the  bankrupt,  did  not  dispense  with  the 
necessity  of  proving  it  in  the  ordinary  way  by  calling  the  attesting  witness. 
On  the  other  hand  it  w&^  insisted,  that  the  agreement  formed  part  of  the 
examination,  and  that  if  any  part  of  the  examination  were  read,  the  whole 
of  such  examination  must  be  considered  as  being  in  evidence.  And  of  this 
opinion  was  the  learned  judge. 

It  further  appeared  that  at  the  time  the  builder's  certificate  was  given 
and  the  ship's  register  obtained,  she  was  not  finished ;  and  it  was  thereupon 
insisted  for  the  plaintifis,  that  no  propertv  in  her  could  pass,  and  the  fifteenth 
and  twenty-fifth  sections  of  the  statute  3  a  4  W.  4,  c.  55,  were  referred  to.(a) 

(a)  By  the  6fleenth  section  it  is  enacted*  *<  That  in  order  to  enable  the  collector  and 
controller  of  his  majesty's  customs  to  grant  a  certificate  truly  and  accurately  describing 
every  ship  or  vessel  to  be  registered  in  pursuance  of  this  act ;  and  also  to  enable  all 
other  officers  of  his  majest]rf  customs,  on  due  examination,  to  discover  whether  any 
such  ship  or  vessel  is  the  same  with  that  for  which  a  certificate  is  alleged  to  have  beea 
granted—that  previously  to  the  registering  or  granting  of  any  certificate  of  registry  as 
aforesaid,  some  one  or  more  person  or  persons,  appointed  by  the  commissioners  of  hii 
majesty's  customs,  (taking  to  his  or  their  assistance,  if  he  or  they  shall  judge  it  necessary. 
one  or  more  person  or  persons  skilled  in  the  building  and  admeasurement  of  ships,)  shall 
go  on  board  every  such  ship  or  vessel  as  is  to  be  registered, and  shall  stricUy  and  accurately 
examine  and  admeasure  every  such  ship  or  vessel,  as  to  all  and  every  particular  cod* 
tained  in  the  form  of  the  certificate  hereinbefore  directed,  in  the  presence  of  the  master, 
or  of  any  other  person  who  shall  be  appointed  for  that  purpose,  on  the  part  of  the  ovner 
or  owners,  or  in  his  or  their  absence  by  the  said  master;  and  shall  deliver  a  true  aod 
just  account  in  writing  of  all  such  particulars  of  the  built,  description,  and  admeasure* 
ment  of  every  such  ship  or  vessel  as  are  specified  in  the  form  of  the  certificate  above 
recited,  to  the  collector  and  controller  authorized  as  aforesaid,  to  make  such  registry  aod 
grant  such  certificate  of  registry.  And  the  said  master,  or  other  person  attending  ob  the 
part  of  the  owner  or  owners,  is  hereby  required  to  sign  his  name  also  lo  the  certificitt 
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^r^^^  The  cases  ofWoodM  v.  Amm//,  5  B.  &  Aid.  942,  (7  E.  C.  L.  R.,)  1 D. 
^"^•1  &  R.  587,  and  Oarhe  ▼.  Spence,  4  Ad.  &  E.  448,  (31  E.  C.  L.  R.,) 
6  N.  &  M.  399,  were  also  cited.  The  learned  judge  overruled  the  objection, 
observing  thai  he  must  assume  that  the  officer  whose  duty  it  was  to  register 
the  vessel,  had  properly  performed  it. 

*8311  *With  respect  to  the  rudder,  it  appeared  that  it  was  made  for  the 
-I  Brenda,  though  not  completely  finished  at  the  time  of  the  bankruptcy, 
lo  that  it  could  have  been  attached  to  the  ship ;  and  it  was  insisted,  on  the 
part  of  the  plaintiffs,  that  assuming  the  property  in  the  bark  to  be  in  the 
defendant,  the  property  in  the  rudder  at  all  events  had  not  passed  to  him. 

The  learned  judge  having  summed  up  the  evidence  without  adverting  to 
the  rudder,  was  reminded  of  the  omission  by  the  counsel  for  the  plaintiffs ; 
whereupon  his  lordship  observed  to  the  jury,  that  he  alwajrs  thought  that 
the  rudder  JbUawed  the  ship.  The  jury  mimediately  returned  a  vmlict  for 
the  defendant  on  the  third  issue,  and  for  the  plaintiffs  on  the  first  and  second. 

BompaSy  Seijt.,  having  in  Easter  term  last  obtained  a  rule  nisi  for  a  new 
trial  upon  the  ground  of  misdirection, 

ChanneU,  Seijt,  (with  whom  was  Crawder)  now  showed  cause.  The 
defendant  is  not  driven  to  relv  entirely  upon  his  own  examination  before  the 
commissioners ;  for,  indepenaently  of  the  agreement,  (the  terms  of  which 
were  fiilly  disclosed  in  such  examination,)  Uie  bark  was  delivered  to  him 
by  Williams,  the  bankrupt,  and  possession  taken,  on  the  11th  of  March. 
Bat  the  examination  was  properly  received  as  evidence  of  the  terms  of  the 
a^;reement  There  is  no  doubt  mat  the  defendant  himself  could  not  have 
gtven  it  in  evidence.  It  was*  however  produced  by  the  plaintiffs,  with  the 
view  of  proving,  in  support  of  the  first  issue,  that  the  defendant  took  pos- 
session of  the  vessel ;  and  they  were  not  at  liberty  to  read  a  part  of  that 
examination  without  reading  the  whole.  [Maule,  J.  The  whole  examina- 
tion is  the  examination  of  the  commiiiianers.'l  It  is  like  the  case  of  an 
*8321  ^'^^^^'^  ^^  ^  ^^'^  ^^  discovery,  ^which  although  not  evidence  for  the 
-I   defendant,  becomes  so  on  being  produced  by  the  plaintiff",  who  is  not 

E^rmitted  to  select  any  portion,  but  must  make  use  of  the  whole  or  none, 
ere,  as  the  plaintiffs  thought  proper  to  use  the  defendant'sexamination, 
ttiey  must  take  it  with  all  its  consequences ;  one  of  which  was,  that  the 
agreement  of  the  11th  of  March,  1840,  was  proved  without  the  necessity  of 
calling  the  attesting  witness.  It  may  be,  that  when  the  plaintiff's  were 
about  to  use  the  examination,  they  might  have  been  called  upon  to  produce 
the  original  agreement;  but  after  putting  in  the  examination,  they  cannot 
olyect  to  the  non-production  of  such  original  agreement.  [Erskinb,  J. 
Was  any  objection  made  at  the  trial  that  the  original  agreement  was  not  pro- 
duced and  proved  by  the  attesting  witness?  Bampas^  Seijt.  Yes.  Maule,  J. 

of  sach  snnrejing  or  examiniDg  officer,  in  testimony  of  the  trath  thereof,  provided  such 
master  or  other  person  shall  consent  and  agree  to  the  several  particalars  set  forth  and 
described  therein." 

By  the  twenty-fifth  section  it  is  enacted,  **  That  all  persons  who  shaU  apply  for  a  cer- 
tificate of  the  registry  of  any  ship  or  vessel  shall,  and  they  are  hereby  required  to,  pro- 
doce  to  the  person  or  )>ersons  anthorized  to  grant  sach  certificate,  a  true  and  full  account, 
under  the  hand  of  the  builder  of  such  ship  or  vessel  of  the  proper  denominatum,  and  of  the 
time  when,  and  the  place  where,  such  ship  or  vessel  was  built;  and  also  an  exact 
account  of  ihe  tonnage  of  such  ship  or  vessel,  together  with  the  name  of  the  first  pur* 
chaser  or  purchasers  thereof  (which  account  such  builder  is  hereby  directed  and 
required  to  give  under  his  hand  on  the  same  being  demanded  by  such  person  or  persons 
so  applying  for  a  certificate  as  aforesaid),  and  shall  also  make  and  subscribe  a  deel» 
f  ration  before  the  person  or  persons  hereinbefore  authorized  to  grant  such  certificate, 
Ihat  the  ship  or  vessel  for  which  such  oertifioate  is  required,  is  the  same  with. that  which 
is  so  described  by  the  builder  as  aforesaid." 

VOL.  xm.  55  2  0^ 
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The  exmnination  was  received  in  evidence  at  your  instance,  and  die  whole 
of  it  was  read.  Did  you  then  object  that  the  latter  part  should  not  be  read  ? 
J8ewii|Mf,  Sent  Yes ;  but  your  lordship  thought  it  was  evidence.  Maitle,! 
It  is  clear  that  if  any  part  of  the  examination  is  read,  the  whole  must  be 
•ead.]  The  claim  set  up  at  the  trial  was,  not  for  the  value  of  this  bazki 
but  for  a  rifi;ht  to  a  qualified  possession,  by  way  of  lien,  for  a  balance  alleged 
to  be  due  mm  the  defendant  to  the  bankrupt.  No  such  claim,  howeTer, 
could  be  supported,  when  it  appeared  that  the  bankrupt  had  consented  to 
possession  being  taken  by  the  defendant  from  the  11th  of  March. 

The  right  to  the  rudder  follows  the  right  to  the  ship  to  which  that  rudder 
belonged*  The  defendant  says  in  his  examination,  "  I  demanded  the  rud- 
der because  it  was  on  the  bankrupt's  premises,  but  I  did  not  demand  the 
ship,  because  it  was  in  my  own  possession."  It  was  the  rudder  belonging  to 
the  ship,  because  it  was  made  for  the  ship ;  but  it  may  have  been  doubtful 
whether  before  that  demand  the  property  was  in  the  bankrupt  or  in  the 
defendant. 

*In  trover  a  lien  in  the  defendant  may  be  given  in  evidence  under  ^^ 
a  plea  of  not  possessed ;  (a)  but  this  is  not  an  action  of  trover  but  of  ^ 
trespass.  The  plea  sets  up  property  in  the  defendant,  and  gives  colour.  The 
replication  traveises  the  allegation  of  property  in  the  defendant.    As  the 

Elaintifis  merely  claim  a  lien  and  not  an  absolute  property  in  the  bark 
irenda,  they  should  have  replied  the  lien  instead  of  traversing  property  in 
the  defendant*  Property  in  me  defendant  would  have  been  consistent  with 
the  existence  of  a  lien  in  the  plaintifls,  which  lien  would  have  divested 
the  defendant's  right  ol postesiiany  but  would  not  have  defeated  his  right  of 
property. 

With  respect  to  the  objection  under  the  registry  acts,  it  is  submitted  that 
It  is  immaterial,  with  reference  to  the  provisions  of  those  acts  and  the  object 
of  the  laws  requiring  r^stration,  whether  at  the  time  the  certificate  was 
granted,  the  vessel  was  complete  or  not ;  Woods  v.  Rus8eU.{b)  That  case 
also  shows  that  although  the  plaintifis  should  have  established  a  right  of 
lien,  the  issue  here  taken  upon  the  general  right  of  property  must  be  found 
for  the  defendant.  In  Woods  v.  Russell,  IdUledaUj  who  was  of  counsel  with 
the  plaintiffs,  endeavoured  in  vain  to  show  that  the  certificate  of  ree;istry 
under  the  26  G.  3,  c.  60,  s.  12,  could  not  be  given  until  the  vessel  was 
completed  ;  and  the  provisions  of  the  fifteenth  section  of  the  3  &  4  W.  4, 
c.  55,(c)  are  similar  to  those  contained  in  the  former  act  Clarke  v.  Spence^ 
4  A.  &  E.  448,  (31  E.  C.  L.  R.,)  6  N.  &  M.  399,  and  ^Laidler  v.  r^gj^ 
BurlinsoHf  2  M.  &  W.  602,  also  show,  that  a  ship,  in  progress  of  ■- 
building,  may  be  purchased,  so  as  to  vest  the  property  in  the  vendee.  lo 
Laidler  v.  BurUnson  two  former  cases  (d)  were  relied  on  by  the  court. 

Bompasy  Sent.,  in  support  of  the  rule.'  It  is  submitted  that  no  legal  proof 
was  given  of  the  agreement  of  the  11th  of  March,  1840.  It  mav  be  admitted 
that  if  the  plaintifis  had  put  a  question  to  a  witness  with  respect  to  the  agreement, 
the  answer,  if  unobjected  to  on  the  other  side,  would  have  been  evidence ; 

(a)  Vide  Owen  v.  Knight,  4  New  Cases,  64,  (33  E.  C.  L.  lU  6  Scott,  307,  6  Dowl.  P, 
C.  244 ;  Imae  v.  Belcher,  6  M.  dc  W.  139,  7  Dowl.  P.  C.  616 ;  Samuel  r.  Jforru,  6  C.  4t  P. 
620,  (26  E.  C.  L.  R. ;)  Branddo  y.  Bameti,  ant^  vol.  i.  90S.  (39  E.  C.  L.  R.)  Or  it  vM 
be  pleaded  specially ;  Lnekhart  ▼.  Cooper,  1  New  Cases.  609,  (27  £.  C.  L.  R.,)  3  DowL  P. 
a  416 ;  Legge  v.  Evam,  6  M.  dc  W.  36,  S  DowL  P.  C.  177. 

(6)  As  to  which  case  see  the  jadi^entof  the  Coart  of  King's  Bench  mCUtrke  v.  Sjfu¥^ 
4  A.  dD  E.  466,  (31  E.  C.  I^  R.,)  S  Nev.  &  Mann.  416. 

(c)  Anl^,  629(a). 

id)  Ijmgfrn  y.  Tikr,  1  Salk.  US,  and  JMWdUMv  y.  MonglM,  1  Taunt  319.  And  see  Sb€p^ 
Toachst.  224, 226. 


8S43  6oM  V.  QuiKTON.  H.  T.  I8i2.  495 

but  dds  is  a  diftrait  case.  Here,  &e  agreement  appears  on  the  examination 
in  answer  to  a  question  improperly  put  by  the  defendant's  own  attorney. 
The  rale  is,  that  no  document  executed  in  the  presence  of  an  attesting  wit- 
ness can  be  proved  without  calling  that  witness.  Rtmmie  v.  Hall^  (Uuild^ 
ball,  6th  March,  1819,)  Manning's  N.  P.  Dig.  376,  was  veiy  similar  to  the 
present  case.  There,  in  an  action  on  an  agreement  to  execute  articles  of 
partnerriiip,  the  plaintiff  called  a  witness  who  proved  the  breach  of  the 
agreement  by  the  admission  of  the  defendant,  who,  in  the  same  conyersation, 
stated,  as  his  reason  for  refusing  to  perform  the  agreement,  that  the  plaintifi' 
was  insolvent ;  and  that  he  had  dehvered  the  partnership  property  (wine)  in 
satisfaction  of  his  separate  debts.  The  defendant  wished  to  rely  upon  the 
evidence  so  given  by  the  plaintiff;  but  Abbott,  C.  J.,  after  aigument  by 
Marryai,  ruled  that  although,  the  defendant  had  assigned  his  reasons  for 
breaking  the  agreement,  at  the  same  time  he  had  made  the  admissions  upon 
which  the  plaintiff  relied,  yet  that  it  must  not  be  taken  that  the  reasons  so 
asagned  by  Ae  defendant  were  well  founded ;  that  the  evidence  went  no 
further  dian  that  the  defendant  had  so  declared^  but  that  if  the  defendant 
0Q^i  *kneant  to  rely  upon  the  facts  so  stated  by  him,  as  a  defence,  he  must 

^  prove  the  truth  of  such/ads  by  emdencej  and  was  not  entitled  to  have 
such  facts  taken  as  true,  because  he  had  stated  them,  although  such  state- 
moit  had  been  made  at  the  time  of  the  admission  upon  which  the  plaintiff 
relied.  With  respect  to  die  rudder,  it  was  neter  out  of  the  bankrupt's  pos- 
session, and  it  could  not  pass  by  the  certificate  of  registry.  It  was  not 
finidied  when  taken  away  in  October,  and  no  act  of  any  kind  was  done  ap* 
proptiatin^  it  to  the  vessel.  In  Mucklow  x.Mangk$y  1  Taunt.  318,  it  was 
iield,  Aat  if  a  person  contracts  with  another  for  a  chattel,  which  is  not  in 
existence  at  the  time  of  the  contract,  though  he  pays  him  the  whole  value  in 
adrance,  and  the  other  proceeds  to  execute  the  oraer,  the  buyer  acquires  no 
property  in  the  chattel  until  it  is  finished  and  delivered  to  him.  It  is  there 
said  by  Heath,  J.,  *' A  tradesman  often  finishes  goods  which  he  is  making 
in  pursuance  of  an  order  given  by  one  person  and  sells  them  to  another.  If 
tbe  first  custoiner  has  other  goods  made  for  him  within  the  stipulated  time, 
be  has  no  right  to  complain  ;  he  could  not  bring  trover  against  the  purchaser 
fer  tbe  goods  so  sold.  If  the  thing  be  in  existence  at  tbe  time  of  the  onler, 
tbe  property  of  it  passes  by  tbe  contract,  but  not  so  where  the  subject  is  to 
be  made."  Though  the  rudder  in  this  case  was  intended  for  the  Brenda,  it 
was  not  so  appropnated  that  the  builder  might  not  have  substituted  another 
for  it.  So,  in  Mdneon  v.  BeU,  8  B.  &  C.  277,  (15  £.  C.  L.  R.,)  2  M.  & 
Ryl  292,  it  was  held  that,  to  support  an  action  for  f;oods  bargained  and 
A)ldy  there  must  be  either  an  actual  sale  of  goods  existmg  at  tbe  time  of  the 
contract,  or  a  specific  appropriation  by  the  seller,  of  goods  afterwards  as- 
*8361  ^^^^  ^  ^7  ^^  buyer.     Laidkr  v.  BurUneon  is  a  strong  ^authority 

^  to  show,  at  any  rate,  that  no  property  passed  in  the  rudder.  When 
did  the  property  in  the  rudder  pass  ?  It  »  clear,  that  the  defendant  could 
not  have  objected  if  another  rudder  had  been  substituted ;  for  there  wa«  no 
>pprr>priation  to  the  vessel  of  the  rudder  in  ques^on.  Woods  v.  Russell  and 
ClarlK  V.  Spence  are  clearly  distinguishable.  In  tbe  former  case  tbe  rudder 
and  foniage  were  complete,  and  ready  to  be  attached  to  the  ^ip. 

Mtmning^  Seijt.,  on  the  same  side.  Tbe  plea  admits  the  conversion,  and. 
admits  Ihi^  the  plaintifls  were  in  possession  at  the  time  of  such  conversion. 
The  allegation  of  property  in  tbe  defendant  must  therefore  be  uMlentnod^ 
be  of  such  a  property  ia  tbe  venel  and  in  the  rudder,  as  would  justify  tide* 
ing  (kem  oat  of  the  posssosiwi  of  the  plaintifi;  yAkk  coold  only  be  em 
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have  proved  the  fiict  aUundt;  he  could  not  avail  himself  *of  r«g^ 
bat  form.     [Maule,  J.    Was  not  the  reading  of  the  whole  ^ 
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absolute  property,  free  from  any  lien  which  would  justify  the  plaiotiffii  b 
withholding  the  possession  from  the  defendant. 

If  the  examination  before  the  commis^oners  is  held  to  be  proof  of  the 
agreement  of  the  11th  of  March,  1840,  it  can  only  be  on  a  principle  which 
will  dispense  with  the  necessity  of  giving  evidence  which  it  may  be  iocoih 
venient  to  produce,  in  a  variety  of  cases.  [Maulb,  J.  Do  you  sa^  that 
you  should  have  been  allowed  to  stop  in  the  middle  of  the  examinatioD?] 
The  defendant  might  be  entitled  to  require  any  part  of  the  examination  to 
be  rea<l,  which  could  in  any  way  explain  or  justify  that  which  had  been 
read  for  the  plaintiffs ;  but  it  ought  not  to  have  been  read  to  the  jury  as 
evidence  of  a  distinct  and  independent  &ct,  which  the  defendant  was  bound 
to  prove ;  and  it  evidently  misled  them.  If  the  defendant  wished  to  make 
use  of  any  thing  stated  therein  by  himself,  not  by  way  of  explanation  of 
other  parts  of  the  same  document,  but  as  a  substantive  &ct  m  the  cause,  be 
should  I 
it  in  that 

examination  ultimately  ao^uiesced  in  ?]  No.  The  opposition  ceased  when 
it  was  found  to  be  unavailmg.  [Tindal,  C.  J.  The  real  question  is  as  to 
the  effect  of  the  examination.]  Assuming  that  the  defendant  was  entitled 
to  have  the  whole  examination  read,  the  question  still  remains  whether  it 
was  evidence  for  the  defendant  of  the  agreement  When  there  is  an  attesting 
witness,  there  is  a  tacit  stipulation  with  the  parties  that  the  agreement  shall 
be  proved  by  him  alone,  subject  to  the  usual  exceptions  of  his  being  dead, 
&c.  Another  objection  is,  that  supposing  the  examination  to  be  proof  of 
the  agreement  of  the  11th  of  March,  1840,  still  that  agreement  was  impe^ 
feet,  as  it  contains  an  express  reference  to  the  agreement  of  th^  lltb  of 
February,  1839,  which  was  not  in  evidence  in  anv  shape  whatever.  It  is 
apprehended,  therefore,  that  the  examination  furnished  no  proof  of  the  con* 
tract  between  the  parties.  To  meet  the  objection  that  the  defendant's 
answer  was  obtained  by  a  question  put  by  his  own  attorney,  it  has  been  said 
that  the  examination  is  to  be  considered  as  the  examination  of  the  commis- 
sioners. In  the  same  manner  an  examination  at  nisi  prius  may  be  said  to  be 
the  examination  of  the  judge ;  but  still  a  distinction  is  taken  as  to  the  party 
by  whom  a  question  is  put.  Another  objection  arises  on  the  certificate  of 
registry ;  for  as  the  vessel  was  not  finished  when  the  certificate  was  given, 
no  property  could  pass  by  it.  The  registry  acts  evidently  contemplate  only 
the  registering  of  a  perfect  vessel.  In  this  case  when  the  certificate  was 
given,  and  the  registry  obtained,  the  vessel  had  no  masts ;  and  it  was  im- 
possible that  the  vessel  should  be  accurately  described  at  a  period  \rfien  it 
must  be  uncertain  whether  she  would  be  finished  as  a  bark  or  a  ship. 
[Tindal,  C.  J.  Supposing  the  certificate  to  have  been  improperly  ^ven, 
how  will  that  affect  the  nghts  of  the  parties  to  this  action  ?]  It  is  not 
^contended  that  a  ship  may  not  be  sold  while  building,  but  the  sell-  r^o^g 
ing  of  an  unfinished  vessel,  with  a  clause  in  the  agreement  of  pur-  ^ 
chase,  by  which  the  vendee  stipulates,  and  the  vendor  engages,  that  there 
shall  be  such  a  certificate  as  this,  is  illegal.  [Tikdal,  C.  J.  How  can  the 
assignees  be  in  a  better  position  than  the  bamcrupt  ?]  It  is  submitted  diat 
such  a  contract  is  void  by  the  statute,  the  provisions  of  which  it 
contravenes. 

With  respect  to  the  rudder  it  is  to  be  observed  that  the  defendant  con- 
tends that  the  property  in  the  ship  vested  in  March,  1840 ;  but  the  rudder 
was  notcommenced  untO  April.  The  question  is,  whether  a  taking  posses* 
sibn  of  .a  diip  passes  the  property  in  a  ladder  which  is  made  aQe^!^*^. 
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The  rule  as  to  passing  of  property  in  chattels  is  correctly  laid  Jown  in  the 
side-note  to  Mkinson  v.  Be//,  2  Man.  &  R.  292.  Both  of  the  ingredients 
there  mentioned  are  wanting  in  this  case.  Here,  there  was  neither  a  specific 
appropriation  of  the  rudder  to  the  ship,  nor  any  assent  on  the  part  of  the 
buyer.  The  transaction  must  be  looked  at  as  it  stood  at  the  time  of  tho 
bankruptcy.  Supposing  the  bankruptcy. had  not  intervened,  Williams  might 
have  sold  this  rudder  and  have  made  another  for  the  ship,  or  he  might  have 
bought  one  ready  made,  which  he  thought  would  suit  the  vessel  better.  It 
is  clear  that  in  such  case  the  defendant  could  not  have  complained  of  this 
rudder  being  sold  to  another  person.  It  was  contended  at  the  trial,  that 
though  there  may  have  been  originally  no  binding  appropriation  of  the 
rudder  to  the  ship,  yet  the  acquiescence  of  the  defendant  in  the  appropria- 
tion intended  by  the  bankrupt,  was  sufficient  to  vest  the  property  in  this 
specific  rudder  in  the  defendant  It  would  be  extraordinary,  if  by  any  act 
of  the  defendant,  mbsejuenl  to  the  bankmptcyy  the  property  in  the  rudder 
which  had  vested  in  the  assignees  for  want  of  a  specific  appropriation, 
*8?91  ™^^  ^  taken  out  of  them  without  their  'concurrence,  consent,  or 
^  knowledge,  by  the  mere  acquiescence  of  the  defendant  in  an  inten- 
tion of  the  bankrupt,  never  communicated  to  the  defendant  until  the  period 
had  arrived  when  he  found  that  unless  he  could  get  the  rudder,  he  would 
have  nothing  to  set  against  the  money  which  he  had  advanced  to  the 
bankrupt. 

Then  it  is  said  that  the  rudder  belong  to  the  ship.  This  is  an  ingenious 
fallacy  which  rests  upon  the  double  salification  of  the  term  used.  ^^  To 
belong"  may  mean  to  stand  in  the  relation  of  property  to  an  owner ;  but  the 
word  is  also  used  to  denote  almost  any  relation  in  which  one  thing  may 
stand  to  another.  In  the  former  sense  of  the  term  it  would  be  absurd  as 
well  as  untrue  to  say,  that  the  rudder  belonged  to  the  ship.  Taken  in  the 
btter  sense,  the  proposition  is  so  vague  as  to  amount  to  nothing.  The  state- 
ment that  the  rudder  belonged  to  the  ship,  is  true  in  a  sense  in  which  the 
proposition  is  wholly  immaterial  and  irrelevant.  Its  materiality  and  relevancy 
depend  upon  its  tieing  understood  in  a  sense  in  which  such  a  proposition 
neither  is  nor  can  be  true. 

It  is  submitted  that  the  rule  should  be  made  absolute,  as  regards  both  the 
ship  and  rudder,  or,  at  all  events,  with  respect  to  the  latter ;  the  declaration 
stating,  and  the  jury  having  found,  the  conversion  both  of  a  ship  and  of  a 
rudder.  As  to  the  rudder,  the  verdict  b  not  only  against  evidence,  but  it 
is  clearly  attributable  to  the  observation  made  by  the  learned  judge  to  the 
jury,  by  which,  in  eflect,  he  directed  them  to  leave  out  of  tbeir  considera- 
tion the  dates  and  other  circumstances  whicfi  showed  that,  even  supposing 
that  the  defendant  had  acquired  an  interest  in  the  hull  of  the  Brenda,  he  had 
nothing  to  do  with  the  rudder  until  the  tortuous  act  for  which  this  action 
was  brought.  [Tindal,  C.  J.  If  the  court  should  make  any  distinctipri 
between  the  ship  and  the  rudder,  it  would  not  be  worth  while  to  send  the 
case  to  a  new  trial.] 

Cur,  adv.  vult, 
•fi401  *Ti!n)AL,  C.  J.,  now  delivered  the  judgment  of  the  court. 
^^-I  In  this  case  it  is  objected  on  the  part  of  the  plaintifls,  in  the  first 
place,  that  there  was  no  evidence  to  go  to  the  jury,  of  the  agreement  in 
writing  made  on  the  11th  of  March.  But  as  that  agreement  ts  stated,  in 
terms,  in  the  examination  of  the  defendant  taken  before  the  commissioners 
of  bankrupt,  which  examination  was  put  in  by  the  plaintifls  themselves  and 
fi>rmed  part  of  their  evidence,  and  was, — according  to  the  report  of  the 
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learaed  judge^ — read  without  objection  at  the  trial,  there  can  be  no  oaeatioL 
as  to  the  admissibility  of  the  ejcamiuation ;  and  if  the  plaintifis  haa,  at  the 
time  of  the  trial,  sought  to  have  a  part  only  of  the  examination  read,  omit- 
ting that  part  which  states  the  agreonent,  they  ought  to  have  been  put,  and 
unaoubtedly  would  have  been  put,  to  their  election,  to  read  the  whole  or 
none,  the  examination  being  an  entire  thing.  The  question  therefore  is,  not 
whether  the  examination  is  the  best  evidence,  but  whether  it  is  any  evidence 
of  the  agreement.  And  upon  this  question  we  think  there  can  be  no  doubt; 
for,  supposing  the  plaintifis  had  accounted  for  the  non-production  of  the 
original,  and  of  the  subscribing  witness,  or  the  defendant  had  (as  in  sub- 
stance and  eflect  he  appears  to  have  done,)  dispensed  with  the  production  and 
proof  of  the  original,  the  examination  would  certainly  have  been  secondaiy 
evidence,  and  therefore  some  evidence  of  the  agreement.  And  it  makes  no 
difierence,  as  to  the  point  now  under  consideration,  that  the  existence  of 
the  agreement  became  afterwards  in  the  course  and  progress  of  the  cause, 
a  feet  from  which  some  inference  favourable  to  the  defendant  might  be 
drawn. 

It  was  in  the  second  place  objected  that  there  was  no  evidence  to  go  t» 
the  jury,  that  the  rudder  belonged  to  the  defendant  at  the  time  he  ultimate.  * 
took  it  away.  That  the  rudder  was  intended  for  the  ship,  although  not 
^completely  finished  so  as  to  be  attached  to  and  form  part  of  the  ship  r^g.* 
at  the  time  the  latter  was  taken  away,  there  is  no  doubt  upon  the  ^ 
evidence.  If,  therefore,  the  bankrupt,  the  shipbuilder,  was  constructing  it 
Jbr  the  ship,  intending  it  to  form  part  of  the  Aip  when  completed,  and  if 
the  defendant  the  purchaser  (Considered  and  treated  it  as  the  rudder  of  the 
ship,(a)  we  think  it  cannot  be  said  there  was  no  evidence  to  go  to  the  juiy, 
that  ihe  rudder  was  part  of  the  ship,  and  that  the  question  of  right  of  pro- 
pertv  in  it  would  be  governed  by  the  same  legal  considerations  as  would 
appr^  to  the  body  of  die  ship.  It  was  indeed  conceded  that  if  the  rudder 
has  been  appropriated  to  the  ship  by  the  bankrupt  with  the  consent  of  the 
ddendant,  the  property  passed  to  him,  (there  being  in  Ais  case  no  (question 
of  reputed  ownership ;)  and  we  think  there  was  evidence  for  the  ^uiy  on 
that  point ;  and,  without  doubt,  if,  upon  the  facts  proved  at  the  tnal,  this 
question  as  to  the  rudder  had  been  ahogether  withheld  from  the  jury,  on  the 
ground  that  there  was  no  evidence  for  them,  it  would,  as  appears  to  us,  have 
been  considered  a  misdirection.  And  although  the  evidence  of  appropria- 
tion is  but  slight,  yet  in  a  case  where  the  substantial  question  in  the  cause 
had  been  decided  m  Ihvour  of  the  defendant,  die  jury  would  naturally,  and 
not  unreasonably,  be  satisfied  ypih  a  slighter  degree  of  evidence  on  a  minor 
point  like  die  one  in  question. 

The  objection  raised  as  to  the  sale  being  made  before  the  certificate  of 
registry  was  granted  was  answered  by  the  court  in  the  course  of  the  argu- 
ment. 

We,  therefore,  think  the  rule  for  a  new  trial  should  be  diseharged. 

Rule  dtsoiaiged. 

(a)  It  waji  his  i»l«rett  so  to  considtr  and  so  to  treat  it  aftup  Uie  bankniptey ;  hefon 
the  bankruptcy  he  appears  to  have  heei  ignorant  of  the  intended  appropriation.  Vide 
antd,  SSI. 


•CLUTTERBUCK  v.  COFFIN.  [-Stt 

The  plaintiff  agreed  to  eo^r  as  captain*s  cook  on  board  of  a  brig«of«var»  opon  an  oDdtf 
taking  by  the  defendaa^  the  commander  of  the  vessel,  t  >  pay  him  wages  (19/.  per  sa 
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warn)  beyoDd  the  goreinmeiit  pay*  to  which  he  would  be  entitled  on  his  rating  as  an 
able  seaman.  Htldt  that  there  was  a  sufficient  consideration  for  the  agreement,  to 
entitle  the  plaintifl)  on'  the  services  being  performed,  to  maintain  an  action  against  the 
defendant  for  such  wages. 

AmhU^  that  saeh  an  agreement,  the  serriees  under  it  having  been  performed,  need  not 
be  specially  declared  on. 

SambU^  per  TindaU  C.  J.,  and  Manle,  J^  that  such  an  agreement  is  not  illegal. 

ASSUMPSIT)  for  work  and  labour,  and  od  an  account  stated. 

Plea :  non-assumpsit ;  and>  secondly,  payment;  on  which  latter  plea  issue 
was  taken. 

At  the  trial  before  Maule,  J.,  at  the  Exeter  summer  assizes,  in  1841,  it 
appeared  that  in  December,  18^,  the  plaintiff,  who  was  at  that  time  cap- 
tain's cook  on  board  a  steamboat  called  the  Liverpool,  which  was  on  her 
passage  to  Malta,  was  engaeed,  while  at  Cadiz,  bj^  the  defendant,  the  com- 
mander  of  her  majesty's  bng  Trinculo,  to  serve  in  the  same  capacity  on 
board  of  the  latter  vessel,  at  the  wages  of  12/.  &  year  beyond  the  rating  of 
an  able  seaman.  The  plaintiff  on  entering  the  Trinculo  was  rated  on  the 
diip's  books  as  an  able  seaman,  but  was  entered  as  captain's  cook,  which 
bad  the  effect  of  relieving  him  irom  doing  duty  as  a  sailor.  According  to. 
the  usual  practice  in  such  vessels,  the  plaintiff  cooked  not  only  for  the  cap- 
tain but  also  for  the  gunroom.  It  further  appeared  that  the  plaintiff  having, 
in  August,  1838,  displeased  the  defendant  in  preparing  some  fish  for  dinner, 
the  latter  ordered  him  to  be  flogged,  and  he  according^  received  three  dozen 
lashes.  On  the  vessel  bemg  paid  off,  in  May,  1841,  the  defendant  refused 
to  pay  him  any  part  of  the  wages  he  had  a^eed  to  give  him,  which  had 
accrued  due  subseouently  to  his  punishment. 

It  was  contended,  on  the  part  of  the  defendant,  that  the  action  could  not 
be  maintained,  inasmuch  as  the  contract  alleged  was  void,  being  contrary 
M2A01  to  public  ^policy ;  Ehworth  v.  Waolmort^  6  £sp.  N.  P.  C.  84,  and 
^*"J    Carter  v.  HaU,  2  Stark.  N.  P.  C.  361,  (3  E.  C.  L.  R.) 

The  learned  judge  held  that  these  cases  were  very  distinguishable  from 
the  present,  but  reserved  the  point.  The  juiy  having  found  a  verdict  for 
the  plaintiff,  damages  34i«, 

Sir  T.  WUdey  &rjt.,  in  last  Michaelmas  term  moved  to  enter  a  non-suit. 
He  contended  that  the  defendant's  promise  was  without  consideration ;  for 
the  plaintiff  having  been  entered  on  the  ship's  books  as  captain's  cook,  was 
bound  to  act  in  that  capacity  without  being  paid  any  extra  wa^s ;  and  also 
that  the  contract  was  against  public  policy.  He  cited  Harm  v.  Watsany 
Peake,  N.  P.  C.  72,  2d  ed.  102 ;  Carter  v.  HM;  EUmorth  v.  Woolmare; 
WkUe  y.  IFifaon,  2  B.  &  P.  116;  and  Thomfmm  r.  Havdock^  1  Campb. 
5S7.    A  rule  nisi  having  been  gmnted, 

BampoMy  Seijt,  (with  whom  was  Otiemooody)  now  riiowed  cause.  Most 
of  the  cases  cited  when  this  rule  was  moved  for,  are  distinguishable  ftom 
tk  present.  Harris  v.  WaUon  was  decided  by  Lord  Kbhyon  on  a  principle 
of  policy — that  sailors  shall  not  be  alkiwed,  at  the  time  of  danger,  to  extort 
from  their  captab  a  promise  of  an  extra  s«m  for  extraordinary  exertions.  In 
aOk  V.  Mgndc^  2  Caimb.  317,  6  Isp.  N.  P.  C.  129,  Lord  Ellenborough, 
while  agreebff  that  Harris  v.  Waison  was  rightly  decided,  doubted  the 
ground  of  pubnc  policy  on  which  Lofd  Kcmtov  is  stated  to  have  proceeded, 
and  put  it  OB  the  better  ground,  that  the  agreement  was  void  for  want  of 
consideration.  Heie,  however,  the  contract  was  made  with  the  plaintiff 
9Q4jr\  before  be  entered  the  vessel,  and  at  a  time  when  he  was  ^perfectly 
-I  firee  to  contract.  EUwmikY,  IFooImore,  and  WhOev.  Wilson  turned 
catirely  on  the  ship's  articles  signed  by  seamen  employed  in  the  merchanl 
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service  pursuant  to  the  statute  of  the  2  G.  2,  c.  36.  And  m  Uwmpttm  t. 
Havelodc  the  question  was,  whether  the  captain  of  a  merchant  Tessel,  vbo 
was  bound  to  give  all  his  services  to  his  owner,  and  who  had  engaged  the 
vessel  in  the  employment  of  the  government,  could  recover  a  private  rema- 
neration  which  he  had  stipulated  to  receive.  Carter  v.  HaUj  where  it  ^vas 
held  that  a  purser's  steward  on  board  one  of  his  majes^'s  ships,  could  not 
recover  wages  from  the  purser  upon  an  impUed  contract  for  his  services  as 
such  on  board  the  ship,  more  nearly  approaches  to  the  present  case ;  and  it  is 
to  be  inferred,  from  Lord  Ellenborough's  language,  that  he  would  bate 
held  the  plaintiff  entitled  to  recover  had  there  been  specific  contract.  Here, 
the  plaintiff  wbs  engaged  under  a  special  contract  to  perform  services  for  the 
captain  in  addition  to  doing  his  dutv  as  a  seaman.  There  was  clearly  a 
gOKxl  consideration  for  the  defendant's  promise ;  and  it  is  not  easy  to  dis- 
cover the  grounds  on  which  such  an  agreement  can  be  said  to  be  opposed 
to  public  policy,  or  to  be  illegal.  No  objection,  however,  on  the  score  of 
illegality  can  be  raised  in  this  case ;  for  to  make  such  an  objection  available 
it  must,  according  to  the  rule  of  Hilary  term,  4  Will.  4,  JisnmmU  3,  be 
specially  pleaded.  PMs  v.  Sparrawy  1  New  Cases,  594,  (27  E.  C.  L.  R.,) 
1  Scott,  578 ;  Martm  v.  SmUhy  4  New  Cases,  436,  (33  £.  C.  L.  R.,} 
6  Scott,  261. 

Channelly  Sent.,  (with  whom  was  Taprellj)  in  support  of  the  rule.  Sup- 
posing there  had  been  no  contract  at  all  under  whicn  the  defendant  coald 
be  held  liable,  still  the  plaintiff  would  have  acted  as  captain's  cook. 
*[Maule,  J.  If  there  had  been  no  contract  he  would  not  have  en-  r«gir 
tered  into  the  service.]  It  may  be  conceded  that  the  defendant  cannot  '- 
avail  himself  of  any  presumed  illegality  in  the  contract,  as  there  is  no  such 
defence  on  the  record.  It  will  be  contended,  however,  that  supposing  the 
contract  to  be  good  in  other  respects,  it  has  not  been  properly  declared  upon 
in  the  present  action.  The  [daintiff 's  case  is,  that  the  defendant  promised 
to  pay  him  something  extra  out  of  his  own  pocket,  beyond  that  which  he 
woulrl  receive  in  respect  of  his  being  entered  on  the  ship's  books,  as  cap- 
tain's cook.  The  consideration  alleged  in  the  declaration,  and  put  in  issue 
by  non  assumpsit,  has  not  been  proved.  It  is  submitted,  that  no  services 
were  rendered  to  the  defendant ;  for  all  the  plaintiff  did  he  performed  as  the 
servant  of  the  crown ;  and  if  there  had  been  no  contract  he  would  sdll  have 
received  bis  vrages.  In  Harris  v.  WaUon  the  extra-work,  as  here,  was  done 
at  tb«  request  of  the  defendant.  That  case  shows,  therefore,  that  it  is  not 
sufficient  that  the  extra- work  should  be  done  at  the  instance  of  the  defendaot, 
in  order  to  raise  an  implied  assumpsit.  [Maule,  J.  The  distinction  is,  that 
there^  the  plaintiff,  at  the  time  of  the  request,  was  bound  to  render  the  se^ 
vice ;  but  here  he  was  not.]  Here,  the  plaintiff  was  bound,  as  captain's 
cook,  to  do  all  he  did.  TMaule,  J.  Not  at  the  time  of  the  request.  Do 
you  say  that  no  individual  contract  can  be  maintained  in  this  case,  or  that 
the  contract  is  misdescribed  ?]  It  is  contended  that  no  services  were  ren- 
dered by  the  plaintiff  entitling  him  to  recover  any  thing  from  the  defendant; 
but  if  the  latter  be  liable,  he  is  not  liable  in  the  present  form  of  action. 

1  Maule,  J.  If  any  objection  bad  been  taken  at  the  trial  totibe  declaratioD, 
diould  have  allowed  it  to  be  amended.  Either  you  should  be  excluded 
from  this  point  altogether,  or  the  court  ought  to  have  power  to  amend.] 
Harris  v.  Watson  and  *  Carter  v.  HaU  show  the  plaintiff  is  not  en-  r«g4g 
titled  to  recover ;  and  it  is  submitted,  that  the  fact  relied  on  as  diatin-  *- 
guishing  the  present  from  those  cases,  namely,  that  here  the  phuntiff  was  a 
tree  asent  at  the  time  that  the  contract  was  entered  into^  makes  no  eaaentib 
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difference.  It  was  held  in  DafUr  y.  CrenoeUj  7  D.  &  R.  650,  that  a  man 
rated  on  board  an  East  India  ship  as  a  seaman,  and  who  signs  the  ship's 
articles,  and  receives  pay  as  such,  is  within  the  statute  of  2  G.  2,  c.  36,  and 
cannot  maintain  an  action  for  wages  as  cuddy-servant  during  the  voyage. 
Here,  the  entering  into  the  contract  with  the  admirals  by  being  rated  on  me. 
books  of  a  queen's  diip,  is  equivalent  to  signing  articles.  In  Willis  v.  Peck' 
ham^  1  B.  &  B.  615,  a  witness  attending  a  tried  under  a  subpoena  was  held 
not  entitled  to  compensation  for  his  loss  of  time,  although  the  party  who  re- 
quired his  attendance  had  expressly  promised  to  pay  him  for  such  loss ;  and 
the  same  principle  was  established  in  Collim  v.  Godefray^  1  B.  &  Ad. 
950,  (20  £.  C.  L.  R.)  At  any  rate  it  is  clear  that  the  defendant  cannot  be 
held  liable  under  this  form  of  declaration.  [Tindal,  C.  J.  As  that  point 
was  not  taken  at  the  trial  it  cannot  be  raised  now.] 

TiMDAL,  C.  J.  When  the  objection  on  the  score  of  illegality  is  aban- 
doned,— and  I  do  not  see  how  it  could  be  supported  under *the  circumstances 
of  this  case, — the  contract  must  be  looked  at  as  a  legal  contract,  and  then 
the  only  question  is,  whether  it  was  made  upon  a  sufficient  consideration. 
At  the  time  that  the  contract  was  entered  into,  the  plaintiff  was  not  in  her 
majesty's  service,  but  was  employed  as  cook  on  board  a  steam- vessel.  Upon 
the  defendant's  application  he  enters  into  a  special  contract  to  serve  on  board 
of  the  defendant's  ship.  There  can  be  no  doubt,  that  if  the  special  con- 
*8471  ^^  ^^  *been  declared  upon,  the  plaintiff  would  have  been  entided 
^  to  recover.  The  question  here  is,  whether,  as  the  services  have  been 
rendered,  the  contract  may  not  be  declared  on  as  an  executed  contract ;  and 
I  am  of  opinion  that  it  may.  Periiaps,  in  strictness,  it  might  be  contended  that 
the  plaintiff's  services  were  rendered  to  the  crown,  and  not  to  the  defendant ; 
but  as  the  point  was  not  taken  at  the  trial,  it  cannot  now  be  rabed.  In  the 
way  the  case  comes  before  us,  I  think  the  plaintiff's  leaving  the  employment 
m  which  he  was  then  engaged,  was  a  sufficient  consideration  for  the  plain- 
tiff's  promise ;  and  that  this  rule  must  be  discharged. 

Ck>LTMAN,  J.  It  is  better  to  fort>ear  giving  any  opinion  on  the  supposed 
illegality  of  this  contract  By  the  plea  of  non  assumpsit,  an  express  promise 
would  be  put  in  issue.  Here,  no  promise  is  declared  upon,  but  what  would 
be  implied  by  law  in  the  event  of  any  debt  beinff  found  due  to  tl^e  plain- 
tiff from  the  defendant  There  can  be  no  doubt  that  the  defendant  con- 
tnmted  with  the  plaintiff,  that  if  he  would  enter  on  board  bis  ship  in  the 
canacity  of  cook,  he  would  pay  him  wages  in  addition  to  the  pay  allowed 
bj  (Tovemment  I  see  no  objection  to  such  a  contract  beyond  the  question 
of  ^legality,  which  we  cannot  now  consider.  The  plaintiff  having  rendered 
hi"  services  for  a  considerable  period,  a  debt  arose  which  might  be  sued  for 
b  some  form  or  other.  The  debt  existing,  a  promise  to  pay  it  would  be 
iD^oIied  by  law.  Upon  the  grounds  already  adverted  to,  this  case  is 
deariy  distinguishable  from  Harris  v.  Watson  and  Stilk  v.  Myrick. 

Ekskine,  J.  The  plaintiff  entered  faito  the  defendant's  ship  upon  an 
express  promise  that  the  defendant  would  pay  him  wa^s  beyond  those 
received  by  an  ordina^  seaman ;  and  relying  on  that  promise,  he  performed 
^481  ^^  ^services  lot  which  this  action  is  brought.  The  question  is, 
""  -I  whether  any  cause  of  action  accrued  to  the  plaintiff  to  demand  wages 
beyond  the  pay  to  which  he  was  entitled  by  his  rating  on  the  ship's  books. 
As  it  is  admitted  that  no  objection  can  be  raised  on  the  ground  of  illegality, 
aD  difficulty,  as  it  appears  to  me,  is  removed.  The  case  is  the  same  as  if 
the  contract  bad  been,  that  in  consideration  of  the  plaindff  entering  into  the 
service  of  a  third  party,  the  defendant  would  pay  Mm  wages  in  addition  ta 
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the  ifiTigea  given  him  by  such  party.  In  such  a  case,  there  bdng  an  express 
promise,  it  would  be  no  answer  to  say  that  the  plaintiff  did  not  enter  into 
the  defendant's  service.  An  objection  might  probably  have  been  raised  to 
the  form  of  the  action ;  but  as  that  objection  was  not  taken  at  the  trial,  it 
cannot  be  urged  now.  The  only  question  is,  whether  the  plaintiff  has  SDy 
cause  of  action.  The  cases  which  have  been  cited  on  the  part  of  the  dfr- 
iendant  are  clearly  distinguishable  from  the  present.  For  the  most  part  they 
turned  on  the  want  of  consideration,  the  nlaintiff  bong  bound  at  the  time 
of  the  contract  to  render  the  services  which  were  alleera  to  be  the  coBside> 
ration  for  such  contract.  Here,  the  contract  was  made  at  a  time  when  tbe 
plaintiff  was  free,  and  was  not  bound  to  mter  into  the  service.  There  was 
consequently  a  good  consideration  for  the  promise  of  the  defendant. 

Maule,  J.  I  also  am  of  opinion  that  this  rule  ought  to  be  discharged. 
It  has  been  very  properly  conceded,  that  any  objection  on  the  ground  of 
illegality  should  have  been  pleaded.  If  any  doubt  existed  as  to  the  con- 
struction to  be  put  upon  the  ntle  of  Hilary  term,  4  W.  4,  it  has  been  remo?ed 
by  the  recent  decisions.  It  seems  to  me  that  the  form  of  the  declaratioB  is 
sufficient. 

With  respect  to  the  argument,  that  there  was  no  consideration  fi>r  tbe 
defendant's  promise,  I  thinic  that  *the  defendant  may  be  said  to  be  r«g^ 
indebted  to  the  plaintiff  for  work  and  labour  done  for  the  former  at  ■• 
his  request.    Though  the  work  and  labour  may  have  been  done  for  tbe 
crown,  it  is  not  at  au  inconsistent  with  that  supposition,  that  they  may  like 
wise  have  been  done  for  the  defendant.     Supposing,  however,  the  declaia 
tion  to  be  insufficient,  if  the  point  had  been  taken  at  the  trial,  the  declaratioo 
clearly  would  have  been  amended. 

With  regard  to  the  authorities  which  have  been  cited  to  show  that  no 
debt  arose  between  the  plaintiff  and  the  defendant,  there  is  this  material 
distinction  between  the  cases  referred  to  and  the  present,  that  in  those  cases, 
contracts  were  entered  into  with  parties  who  were  already  bound  to  do  the 
work  for  which  the  extra  wages  were  to  be  paid.  Here,  the  defendant, 
instead  of  dontractmg  to  do  woric  which  he  was  already  bound  to  perform, 
was  a  free  agent,  perfectly  m/um,  when  he  entered  into  the  engagement 

With  respect  to  the  supposed  illegality  of  the  agreement  entered  into  be- 
tween these  parties,  although  it  is  not  requisite  to  discuss  it,  I  do  not  think 
that  there  is  mudi  doubt  upon  the  point.  Rule  discharged. 


*COLUS  V.  GROOM.  [*850 

An  action  of  auamfisit  for  not  returning  goods  let  to  hire  bj  the  plaintiff*  to  the  defend- 
ant, in  which  the  damages  laid  in  the  declaration  are  under  SOL  is  not  within  the  writ 
of  trial  clause,  (s.  17,)  in  the  8  A  4  W.  4»  e.  4S.  And  where  stich  aa  aetioa  had  bcea 
tried  before  the  nnder^heriff',  the  eoart  set  aside  the  writ  of  trial  and  the  sabseqaeni 
proceedings. 

Asscifpsrr.  The  first  cotmt  of  die  declaration  stated,  that  in  consideia 
tion  that  the  plaintiff  would  let  to  hire  to  the  defendant,  a  certain  timbo^ 
carriage  with  chmns,  fcc.,  to  be  had  and  used  by  the  defendant,  for  a  ce^ 
lain  time  agreed  upon  between  them  for  reasonable  hire  and  reward,  tbe 
defendant  promised  the  plaintiff  that  he  would  return  the  said  timber^u^ 
riage  and  chains  to  the  plaintiff  at  the  expiration  of  the  said  period ;  that  tbe 
plaintiff,  confiding,  &c.«  did  let  to  hire  to  the  defendant  the  timberK»nia^ 
with  chains,  &c.,  to  be  bad  wad  used,  &c.    Breach :  that  at  the  expinUioo 
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of  ilie  hirins,  though  the  plaintiff  had  recetred  back  the  said  timbei^camajge 
fiom  the  dmndant,  yet  the  defendant  did  not  return  the  chains  to  the  plain- 
tiff,  but  wholly  refused  and  neeleoted  so  to  do ;  to  the  damage  of  the  plain- 
tiff  of  bl.  Tlie  declaration  abo  contained  indebitatus  counts.  Plea,  non 
assumpsit. 

At  the  trial  before  the  under-sheriff  of  the  county  of  Warwicki  the  juiy 
ibund  a  verdict  for  the  plamtiff,  damages  18i. 

Sir  T.  WUde^  Seijt,  m  last  Michaelmas  term,  obtained  a  rule  nisi  to  set 
aside  the  writ  of  trial,  and  the  subsequent  proceedings,  on  the  ground  that 
the  action  was  not  brought  to  recover  a  debt  or  demand,  within  the  provi- 
sions of  the  3  &  4  W.  4,  c.  42,  s.  17.  (a) 

Charmell^  Serjt.,  now  showed  cause.  It  is  submitted  that  this  is  a  case 
to  which  the  wnt  of  trial  is  applicable.  Price  v.  Morgan^  2  M.  &  W.  53, 
Allen  V.  Pink^  4  M.  &  W.  140,  are  directly  in  point,  and  show  that  the 
•Rni  1  ^^^  ^^  inclined  to  extend,  *rather  than  limit,  the  operation  of  the 
^y  statute.  WaUtm  v.  AbboU,  4  Tyrwh.  64,  2  C.  &  M.  150,  and 
Smiik  V.  Brown^  2  M.  &  W.  851,  are  distinguishable,  being  actions  of 
tort  for  unliquidated  damages.  In  the  recent  case  of  Walker  v.  J\reedhamj{b) 
this  court  held  that  de^nue,  where  the  value  of  the  chattel  sought  to  be 
recovered,  endorsed  on  the  writ  of  summons,  is  under  201.  b  triable  before 
the  dieriff,  xinder  the  act. 

BompaSj  Serjt,  in  support  of  the  rule.  The  special  count  in  this  declara- 
tion is  clearly  upon  a  claim  for  unliquidated  damages.  [Maule,  J.  The 
damages  would  not  necessarily  be  confined  to  the  value  of  the  chains.] 
Jacauoi  v.  BourOy  5  M.  &  W.  125,  S.  C.  ner  nom.  Jaojuet  v.  Bowery  7  Dowl. 
P.  U.  331,  shows  that  although  a  plaintiff  choose  to  limit  bis  demand  to  20/., 
the  sheriff  has  no  authority,  under  the  act,  to  try  a  claim  for  unliquidated 
damages.  It  is  clear  that  the  demand  in  this  case  could  not  be  the  subject 
of  a  set-off.  (c)  Medham  v.  Walker  was  decided  on  the  ground  that  detinue 
may  be  joined  witli  debt,  being  an  action  of  the  like  nature,  {d) 

TivDAL,  C.  J.  I  am  of  opinion  that  the  claim  in  this  case  cannot  be 
called  either  a  debt  or  a  demand,  within  the  statute.  I  think  that  it  is  a 
claim  for  unliquidated  damages. 

The  rest  of  the  court  concurred. 

Rule  absolute. 

(a)  Which  see  aotd,  057.  (b)  Antd»  p.  457. 

(r)  Aec.  jhtbtr  r.  Lntit,  Mann.  N.  F.  Big.  S51 ;  BardetuiU  v.  J^tihtrwoodt  bB.i  Aid.  08. 
The  description,  in  the  8  Q.  S,  c.  32,  and  8  0. 2,  c.  S4,  of  that  which  may  be  the  subject 
of  set  oir,  is,  **  mnknal  debts  f*  in  the  writ  of  trial  claose  of  the  8  dc  4  W.  4,  c.  43,  the  words 
are,  "  an j  debt  or  dtmand,*' 

(d)  Vide  lamm,  the  distinction  between  detinue  (»  amtraeiu)  mr  bailment^  and  detinue 
(ex  Mietef)  mr  trumr,  antd,  567. 


*852]   *HAYES,  an  In&nt  by  WILLIAM  THOMPSON,  his  next  Friend, 

V.  CARR. 

A  rale  was  obtained  by  the  defendant,  calling  on  the  plaintiff  (an  infant  suing  by  his 
prochein  amy)  to  give  secnrity  for  costs,  on  the  ground  that  the  latter  coo  Id  not  be 
found  at  the  place  bientioned  in  the  plaiatifl*s  petition,  and  that  the  plaintiff's  attorney 
professed  to  be  unable  to  Aimish  more  precise  mformation.  The  court  discharged  the 
role  with  costs. 

Stephen  J  Serjt.,  on  a  former  day  in  this  term  had  obtained  a  rule  to  show 
cause  why  the  proceedings  in  this  case,  which  was  an  action  for  an  assault 
and  fsise  imprisonment,  ^ould  not  be  stayed  until  security  should  be  given 
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for  the  payment  of  costs  by  Thompson,  the  prochein  amy  of  the  plaintiff 
upon  the  eround  that  Thompson  was  not  to  be  found  at  the  place  mentioned 
in  the  plaintiff's  petition,  and  that  the  plaintiff's  attorney  on  being  applied 
to,  had  stated  that  he  could  not  give  more  precise  information  as  to  his  resi- 
dence. 

BompaSf  Sent.,  now  showed  cause.  No  authority  can  be  found  for  Ae 
present  application.  The  regular  course  would  have  been,  to  take  oat  a 
summons  calling  upon  the  attorney  to  furnish  Thompson's  address,  and  then 
to  make  inquiries  as  to  his  responsibility.  [^Tindal,  C.  J.  Is  this  appli- 
cation in  the  alternative,  either  to  give  secunty  for  costs,  or  to  state  where 
Thompson  is  ?  Stephenj  Serjt.  There  is  no  objection  to  moulding  the  rule 
in  that  form.  Tindal,  C.  J.  What  do  you  say  to  the  rule  in  its  present 
form  ?  Madle,  J.  It  was  held  in  Yarwarth  v.  Mitchell,  2  D.  &  K.  423, 
(16  £.  C«  L.  R.,)  that  an  infant  who  sues  bv  his  prochein  amy  need  not 
give  security  for  costs,  although  it  be  sworn  mat  the  prochein  amy  is  insol- 
vent. Erskine,  J.  In  Watson  v.  FrasxTj  9  Dowl.  P.  C.  741,  Parke,  B., 
seems  to  treat  Yaruxnih  v.  MUchell  as  overruled  by  Mann  v.  Berthen,  4  M. 
&  P.  215.  In  Watson  v.  Frazer  the  prochein  amy  *tumed  out  to  be  r*of^ 
an  uncertificated  bankrupt,  and  the  Court  of  Exchequer  stayed  the  *- 
proceedings  until  he  should  give  security  for  costs,  or  another  prochein  amy 
should  be  appointed.]  That  case  proceeded  on  the  ground  that  a  sort  of 
imposition  had  been  practised  on  the  court. 

Stephenj  Serjt,  amtriH.  It  is  apprehended  that  this  case  is  supported,  in 
principle,  by  Momn  v.  Berthen,  n  would  have  been  of  no  use  to  apply  for 
a  summons  to  obtain  information  from  the  attorney  which  he  says  he  does 
not  possess.     [Tindal,  C.  J,    Thompson  may  have  changed  his  lodgings.] 

Tindal,  C.  J.  It  seems  to  me  that  the  defendant  has  not  done  enoogh 
to  entitle  him  to  ask  for  security  for  costs ;  and  he  certainly  has  not  gone  me 
proper  way  to  work  to  obtain  the  information  he  seeks. 

The  rest  of  the  court  concurred. 

Rule  discharged,  with  costs. 


NASH  V.  SWINBURNE. 

B.*8  goods  were  taken  in  ezecntioii  under  a  jadgment  obtained  against  him  by  A.,  which 
was  aAerwards  set  aside  for  irregalarity.  B.  having  brought  an  action  of  trespass  in 
the  Exchequer  against  A.  and  bis  attorney,  they  justified  under  the  judgment  in  this 
court,  lo  which  B.  replied  nnl  tiel  record.  A  day  was  given  to  produce  the  record* 
and  A.  and  his  attorney  were  ruled  to  produce  the  record,  and  a  judge's  order  wss  ob- 
tained for  A.  to  bring  in  the  roll.  The  roll,  however,  was  not  carried  into  the  Ex- 
chequer until  the  day  before  that  appointed  for  the  trial  by  the  record,  and  was  broaght 
in  without  any  suggestion  that  the  judgment  had  been  set  aside. 

The  court  quashed  (^  vacated)  the  jadgment  roll  with  costs  to  be  paid  by  A.  or  his 
attorney. 

In  this  case  judgment  had  been  obtained  against  the  defendant  on  tbe 
15tb  of  February,  1840.  On  the  same  day  Vifi,fa,  issued,  under  which  the 
sheriflf  entered.  On  the  27th,  Bosanquet,  J.,  made  an  order  at  chaoibeiv 
*( which  was  afterwards  made  a  rule  of  court)  to  set  aside  the  pro-  t»^ 
ceedings,  for  irregularity,  and  for  the  steriffto  withdraw  from  posses-  ^ 
ston.  There  being  no  stipulation  in  the  order,  binding  the  defendant  not  to 
bring  any  action,  he  commenced  an  action  of  trespass  in  the  Court  of  Ex- 
chequer against  the  plaintiff  Nash,  and  Taylor  his  attorney.  The  plaintif 
Nash  and  Taylor, — having  failed  in  an  application  to  the  learned  judge  to 


854]  Nash  v.  Swinburne.  H.  T.  1812.  445 

amend  bis  order,  by  inserting  a  clause  tbat  no  action  should  be  brought,-— 
pleaded,  to  the  action  in  the  Exchequer,  not  guilty,  and  also  a  justification 
under  the  judgment  of  the  15th  of  February,  1841.  Nul  tiel  record  was 
replied  to  the  latter  plea,  and  a  day  was  given  (the  24th  of  November^  to 
produce  the  record  in  that  court  The  plaintiff  and  Taylor  having  with* 
drawn  the  plea  of  not  guilty,  were  ruled  m  the  Exchequer  to  produce  the 
record ;  and  an  order  was  made  on  the  15th  of  November  directing  the 
plaintiff  and  Taylor  to  bring  in  the  roll.  The  order  was  not  complied  until 
the  23d,  when  a  certiorari  was  left  at  the  o£^e,  and  the  transcript  returned 
into  the  Exchequer,  which  transcript  did  not  contain  anv  entry  or  sujggestion 
that  the  judgment  had  been  set  aside.  On  the  24th,  the  day  appointed  for 
producing  the  record,  a  rule  nisi  was  obtained  by  Swinburne,  die  plaintiff 
in  the  action  in  the  Exchequer,  to  postpone  the  trial  bv  the  record  until  the 
fifth  day  of  this  term,  and  for  payment  of  the  costs  by  Nash  and  Taylor,  the 
defendants  in  that  court ;  which  rule,  on  the  second  dav  of  the  term,  was 
made  absolute,  to  postpone  the  trial  by  the  record  until  the  day  before  the 
expiration  of  the  term,  and  that  the  defendants  should  pay  the  costs  of  the 
application. 

Talfaurd,  Serjt,  upon  an  affidavit  of  the  above  &cts,  on  a  former  day 
in  this  term,  obtained  a  rule  caUing  upon  Nash,  and  Taylor  his  attorney,  to 
show  cause,  why  the  judgment  roll  should  not  be  quashed,  or  why  the 
tgee-i  ^plaintiff  Nash  should  not  enter  thereon  the  rule  to  set  aside  the  judg- 
^  ment,  or  why  the  judgment  should  not  be  struck  out  of  the  roll,  and 
why  the  plaintiff  Nash,  or  Taylor  his  attorney,  should  not  pay  the  costs  of 
the  application. 

The  learned  sent,  submitted,  that  the  proceedings  of  these  parties, 
amounted  to  a  fidsification  of  the  record,  with  the  view  of  imposing  on  the 
Court  of  Exchequer. 

Skecj  Serjt.,  now  showed  cause.  This  is  an  unreasonable  application. 
Every  thing  which  the  defendant  Swinburne  asks  the  plaintiff  ^nd  his 
attomev  to  do,  might,  according  to  the  practice  of  the  court,  be  done  by 
himself.  He  might  have  called  upon  us  to  carry  in  the  roll,  and  might  then 
himself  have  entered  the  suggestion. 

There  is  another  course  which  the  defendant  might  have  taken  ;  namely, 
instead  of  replying  nul  tiel  record,  he  might  have  replied,  that  the  judg- 
ment had  been  set  aside.  Janes  v.  Williams^  9  Dowl.  P.  C.  702.  [Eb- 
SKiNC,  J.  In  that  case  no  Judgment  had  been  recovered.]  There  was 
nothing  to  prevent  the  special  matter  fix>m  being  pleaded.  [Tindal,  C.  J. 
Would  not  such  a  replication  amount  to  a  special  nul  tiel  record?  The 
objection  to  your  conduct  is,  that  you  di<l  not  make  up  the  roll  until  the 
last  moment,  and  then  did  not  enter  any  suggestion  of  the  rule  of  court  by 
which  the  judgment  had  been  set  aside.] 

Talfaurd^  Serjt.,  in  support  of  the  rule,  contended  the  present  motion 
was  specially  firamed  for  the  purpose  of  setting  right  the  fraud  of  which  tho 
plaintiff  Nash  and  his  attorney  bad  been  guilty.  [Erskine,  J.  After  the 
Court  of  Exchequer  remitted  the  record  to  this  court,  could  not  the  defend- 
ant have  entered  the  suggestion  upon  it  ?]  That  could  have  been  done 
only  by  leave  of  the  court. 

TiNDAL,  C.  J.    This  rule  ought  to  be  made  absolute.     The  plaintiff's 

*85fi1   ^^™^y  ^^  acted  most  improperly.  ^  *In  defiance  of  the  order  of 

-'   the  learned  judge,  he  has  thought  fit  to  make  up  the  record,  and 

has  attempted  therewith  to  impose  on  the  Court  of  Exchequer,  by  seeking 

to  produce  that  record  in  support  of  a  plea  of  justification  under  a  judg- 
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ment  which  he  knew  had  been  set  aade.  It  is  quite  cleu  that  he  ¥ii 
endeavouring  to  take  an  unfair  advantage  of  the  other  party.  Instead  of 
immediately  obe^ng  the  judge's  order, — which  was  obtained  on  the  18th 
of  November,  directing  the  plaintiff  to  carry  in  the  roll,  in  order  that  the 
defendant  might  have  an  opportunity  of  getting  the  rule  for  settmg  asidt 
the  judgment  entered  thereon, — ^he  delays  doing  so  until  the  23d,  me  dty 
before  that  on  which  the  record  is  to  be  produced  in  the  Court  of  Ezchfr* 
quer.  This  was  a  trick  on  the  part  of  the  plaintiff's  attorney,  which  oug^t 
to  be  visited  with  costs.  The  rule  must  be  made  absolute  to  quash  the 
judgment-roll,  the  costs  of  the  application  to  be  paid  by  the  plaintiff  or  hj 
the  attorney. 
The  rest  of  the  court  concurred.  Rule  absolute  accordingly. 


FITCH  V.  KETTLE. 

A  notice  of  declaration  was  delivered  between  6  and  7  o'clock  in  the  eveninif  of  Satnr 
day,  the  88d  of  January,  at  the  office  of  the  defendant's  attorney,  to  the  defendaot't 
son,  who  promised  to  give  it  to  his  father.  The  defendant  was  not  at  home  aatil 
aAer  9  o'clock,  and  the  notice  was  not  delivered  to  him  until  the  following  moraing, 
but  it  did  not  appear  at  what  time  the  son  retomed  home.  A  jadgment  for  want  of  t 
plea,  signed  on  Thursday,  the  37th,  was  set  aside  without  costs. 


set  aside  the  judgment  si^ed  in  this  cause  for  irr^ularity.    Notice  of  de- 
lacl    been    delivered  between  six  and  seven  o'clock  in  the 


Bompa$^  Serjt.,  on  a  former  day  in  this  term,  had  obtained  a  rule  nisi  to 
t  aside  th« 
claration   hi 

'evening  of  Saturday,  the  22d  of  January  last,  at  the  office  of  the  r^^ 
defendant's  attorney  to  the  defendant's  son,  who  promised  to  deliver  ^ 
it  to  his  father.  It  appeared  that  the  defendant  did  not  return  home  until 
after  nine  o'clock  on  that  night,  and  the  son  did  not  give  him  the  notice 
until  the  next  morning.  On  tne  27th  judgment  was  signed  for  want 
of  a  plea. 

Channelly  Serjt.,  now  showed  cause.  The  alleged  ground  of  objection 
to  the  judgment  is,  that  there  was  no  sufficient  service  of  the  notice  (^ 
declaration  on  the  22d  of  January.  It  is  submitted  that  the  notice,  not 
being  one  requiring  personal  service,  was  properly  served  on  the  defendant's 
son.  In  order  to  invalidate  the  semce,  the  defendant  should  have  shown 
that  his  son  did  not  reach  home  until  aAer  nine  o'clock  on  that  evening. 

BompaSy  Serjt.,  in  support  of  the  rule.  It  is  clear  that  the  judgment  is 
irregular,  unless  the  notice  of  declaration  was  served  on  the  defendant 
before  nine  o'clock  on  the  evening  of  the  22d ;  and  the  onus  lies  on  the 
plaintiff  to  show  that  the  notice  was  well  served,  and  the  judgment  pro- 
perly signed.  The  notice  should  either  have  been  served  on  the  defendant 
personally,  or  left  at  his  dwellins-house.  The  service  on  the  son  was  not 
sufficient.  At  any  rate  the  plaintiff,  ib  making  such  service  took  the 
chance  of  the  son  reaching  home  before  nine  o'clock,  and  it  is  incumheot 
on  him  to  prove  that  fact. 

TiNDAL,  C.  J.  It  is  better  to  adhere  to  the  strict  and  usual  mode  of 
service  of  a  notice  of  declaration.  As  the  service  in  this  case  has  not  been 
made  out,  the  rule  for  setting  aside  the  judgment  must  be  made  absohte, 
but  without  costs. 

The  rest  of  the  court  concurred.  Rule  absolute  according^* 


858] 


BiQNALL  t;.  Gale.  H.  T.  1842.  447 


•858]  •BIGNALL  v.  GALE. 

The  eanie  Md  all  matters  in  difference  between  the  parties  having  been  referred  upon 
the  osoal  terms,  the  arbitrators  made  their  award  in  fayour  of  the  plaintifl^  and 
directed  that  the  costs  of  the  reference  and  award,  to  be  taxed,  should  be  paid  by  the 
defendsoL  The  costs  of  the  suit  and  the  costs  of  the  reference  and  award  were 
incladed  in  one  bill,  and  were  taxed  at  933L,  for  which  the  master  gave  one  allocatur. 
No  objection  was  made  by  the  defendant's  attorney,  who  sigoed  the  bill  so  settled. 
On  the  4th  of  June  judgment  was  taken  for  the  debt,  and  the  whole  costt  included  in  the 
sllocatnr,  and  registered  pursuant  to  the  1  dt  3  Vict,  c  110,  s.  19.  The  plaintiff 
having  ^ed  on  the  8ih  of  November,  his  executor,  on  the  12th  of  January,  184S, 
issued  a  ici.  jTo.  to  revive  the  judgment,  which  was  served  on  the  18th,  and  to  which 
the  defendant  pleaded  a  false  plea.  On  the  S4lh  the  defendant  obtained  a  rule  nisi  to 
set  aside  the  judgment,  on  the  ground  that  thM  €0§U  of  tk§  nfirtma  and  auford  were  inn 
properly  included  in  the  judgment. 

Bild,  that  the  including  of  such  costs  in  the  judgment  amoonted  to  a  mere  irregularity, 
which  had  been  waived  by  the  assent  of  the  defendant's  attorney  at  the  taxation,  and 
by  the  lapse  of  time. 

AssuMpgrr,  to  recover  a  balance  of  a  general  account,  including  the 
amount  of  two  bills  of  exchange  alleged  to  be  due  from  the  defendant  to 
tlie  plaintiC    Plea,  non  assumpsit. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sitting  at  Westminster  after 
Hilary  term,  1839,  a  verdict  was  entered  for  the  plaintifTy  damages  10,000A 
subject  to  the  award  of  two  arbitrators,  who  made  their  award  on  the  8th 
of  January,  1841,  directing  the  verdict  to  stand  for  2736/.,  and  ordering 
that  the  costs  of  the  reference  and  of  the  award,  to  be  taxed,  should  be  paid 
by  the  defendant  to  the  plaintiff.(a) 

The  costs  of  the  reference  and  award  were  taxed  with  the  costs  of  the 
suit,  in  one  bill,  at  the  sum  of  933/.,  and  were  included  in  one  allocatur. 

Mannings  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi,  to  set 
aside  the  judgment  so  signed,  with  costs,  on  the  ground  that  the  judgment 
was  impropeny  signed  for  the  costs  of  the  reference  and  award. 
«geQi  ^Atcherky  and  CharmeUj  Serjts.,  now  showed  cause  upon  affida- 
^  vits,  which  stated  that  judgment  was  signed  on  the  29th  of  April,. 
1841,  and  the  costs  taxed  on  the  4th  of  June ;  that  the  defendant's  attorney 
made  no  objection  to  the  entire  costs  being  included  in  one  bill,  or  to  the 
master's  giving  one  allocatur  for  the  whole,  but  on  the  contrary,  agreed  with 
the  plaintifT's  attorney  as  to  the  amount  of  deductions,  and  the  sum  for 
which  the  allocatur  should  be  made ;  and  that  both  attorneys  signed  the  bill 
so  settled ;  that  on  the  4th  of  June,  1841,  the  judgment  was  registered, 
pursuant  to  the  1  &  2  Vict.  c.  110,  s.  19 ;  that  various  proposals  had  since 
been  made  on  behalf  of  the  defendant  for  satisfying  such  judgment ;  that  the 
plaintiff  died  on  the  9th  of  November,  1841 ;  that  on  the  12th  of  January, 
mstant,  his  executor,  Charles  Bignall,  caused  a  writ  of  scire  facias  to  be  is- 
sued against  the  defendant  to  revive  the  judgment,  which  writ  was  duly 
served  on  the  13th,  and  was  returnable  on  the  19th,  that  the  defendant  ap- 
peared  thereto ;  that  a  declaration  in  sd,  fa.  was  delivered,  to  which  the 
defendant  pleaded,  that  the  judgment  was  obtained  by  the  fraud  and  covin 
of  the  plaintiff  and  others  in  collusion  with  him,  and  with  intent  to  defraua 
the  defendant 

The  costs  of  the  cause,  and  of  the  reference  and  award,  were  properly  in- 
cluded in  one  allocatur.  At  any  rate,  the  objection  amounts,  in  substance, 
to  a  complaint  that  the  master  has  allowed  more  costs  than  he  ought  to  have 
done.    The  defendant,  therefore,  should  haye  applied  for  a  rule  to  reiiew 

(a)  See  aal^  vok.  IL  880,  (40  E.  C.  L.  R.) 
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the  taxation.  [Tikdal,  C.  J.  Is  not  your  best  ground  fiie  length  of  time 
that  has  elapsecl  ?]  Supposing  the  allocatur  to  be  incorrect,  the  defendant 
should  have  applied  to  set  it  aside.  If  he  had  taken  that  coarse,  the  an- 
swer would  have  been  twofold ;  first,  the  lapse  of  time ;  and  secondly, 
that  his  attorney  had  consented  to.  the  taxation.  At  the  utmost  the  r^^ogQ 
'allocatur  is  a  mere  irregularity,  which  has  been  clearly  waived  by  ^ 
the  defendant.     Slaman  v.  Gregoryy  1  D.  &  R.  181. 

Manfdng  and  Shee^  Serjts.,  in  support  of  the  rule.     Whoe  a  reference  is 
made,  as  this  was,  in  the  usual  manner, — the  costs  of  the  suit  to  abide  the 
event,  and  the  costs  of  the  reference  and  award  to  be  in  the  discretion  of  the 
arbitrator, — the  latter  costs  cannot  form  part  of  the  judgment,  but  are  only 
recoverable  by  action  or  by  attachment.     [Tindal,  C.  J.  That  is  true ;  and 
if  the  defendant  had  insisted  at  the  time,  he  might  have  had  two  separate 
allocaturs.]     With  respect  to  the  alleged  waiver,  the  attendance  before  the 
master  did  not  amount  to  any  acquiescence,  except  as  to  the  accuracy  of  the 
individual  items  allowed  to  be  correct ;  there  was  no  acquiescence  in  the 
course  pursued  by  the  plaintiff  in  including  the  whole  cost  in  one  allocatur. 
It  was  the  plaintiff's  business  to  enter  up  the  judgment  for  the  damages 
and  costs  in  the  cause  alone ;  he  should  either  have  selected  the  items,  and 
added  them  up,  or  have  applied  to  the  master  for  that  purpose.     [Tindal, 
C.  J.  The  allocatur  is  signed  by  both  attorneys.  ,  Is  not  that  an  acquies- 
cence in  the  sum  mentioned  in  it  ?    Maule,  J.  When  had  the  defendant 
notice  of  the  amount  for  which  the  judgment  was  signed  ?     For,  priMi 
fade  J  he  is  applying  to  set  aside  the  jud^ent  after  an  unreasonable  lapse 
of  time.     Tindal,  U.  J.  When  was  the  judgment  registered  ?]     On  the  4tb 
of  June.     [Tindal,  C.  J.   Then  there  was  notice  to  all  the  world.]    The 
judgment  was  only  notice  so  as  to  charge  the  defendant's  lands,  but  not  to 
charge  him  with  laches.     The  signing  of  judgment  for  a  larger  sum  than 
was  due,  amounted  to  much  more  than  a  mere  irregularity — it  was  a  falsifi- 
cation of  the  record,  which  could  not  be  waived  or  sanctioned  by   nogi 
*^delay  or  acquiescence.     There  may  be  a  collateral  claim  against  the  ^ 
defendant,  but  the  judgment  is  as  false  as  if  no  such  claim  existed,  and 
ihe  court  are  bound  to  set  it  right.     It  is  said  that  the  objection,  in  sub- 
stance, is  merely  that  the  master  has  allowed  an  excessive  amount  of  costs 
in  the  cause.     But  that  is  not  so, — it  is  that  he  has  allowed  costs  (ml  of 
the  cause.     It  is  also  argued,  that  the  defendants  should  have  come  to  the 
court  to  set  the  allocatur  aside.     But  the  defendant  was  not  injured  by 
the  allocatur,  which  was  correct  so  far  as  regardjj  the  general  taxation  of  the 
costs ;  the  fault  was  in  the  plaintiff  signing  judgment  for  the  whole  costs. 
[Maule,  J.  As  the  allocatur  is  on  the  record,  you  are  injured  by  it  if  at  all; 
for  it  says,  in  effect,  that  the  whole  costs  are  costs  in  the  cause.    The  de- 
fendant might  have  set  aside  the  judgment  if  it  had  been  signed  for  a  less 
sum  than  that  named  in  the  allocatur.]    The  judgment  clearly  ought  to  be 
reduced ;  and  as  the  court  have  no  means  of  reducing  it,  the  only  course 
that  can  be  taken  is,  to  set  it  aside.     With  respect  to  the  alleged  delay,  it 
was  occasioned  partly  by  the  negotiations  between  the  parties,  and  partly 
by  the  death  of  the  plaintiff. 

Tindal,  C.  J.  It  appears  to  me  that  the  objection  to  this  judgment,  re- 
solves itself  into  a  mere  irregularity,  to  which  two  answers  may  be  given  ;— 
the  one,  that  all  that  was  done  was  with  the  consent  of  the  defendant ;  and 
the  other,  that  the  application  to  the  court  has  been  made  after  an  unreason* 
able  lapse  of  time.  On  the  paities  going  before  the  master,  the  plaintiflPs 
attorney  produced  a  bill,  to  which  no  objection  was  made  by  the  defend- 
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anfs  attorney,  on  tte  groand  of  its  including  the  costs  of  the  referenee  and 
award  as  well  93  those  of  the  suit.  On  the  contiary,  they  went  over  the  bill 
^8621  ^^S^^^'  ^^  agreed  on  the  ^deductions  antk  on  the  amount  for  which 
•I  the  master's  aUocatur  was  to  be  given ;  and  they  both  signed  the 
bill,  as  settled  by  him.  It  is  true,  that  the  defendant's  attorney  might  have 
insisted  on  two  separate  allocatura ;  but  he  probably  dispensed  wtth  them 
to  avoid  useless  expense.  Had  there  been  a  distinct  allocatur  for  the  costs 
of  the  reference  and  award,  each  mipht  have  been  made  a  rule  of  court,  and 
each  would  then  have  had  the  eflect  of  a  judgment  under  the  eighteenth 
section  of  the  1  ft  2  Vict.  c.  110.  There  was  a  distinct  assent  to  the  course 
pursued  on  taxation ;  and,  after  that,  the  defendiant  has  no  right  to  complain. 
And  in  addition  to  that,  look  at  the  length  of  time  which  has  elapsed.  It 
would  be  very  unjust  if  the  defendant,  who  in  the  meanwhile  may  have 
parted  with  his  lands,  was  now  at  liberty  to  raise  the  objection,  which,  if 
taken  at  the  time,  might  at  once  have  been  set  risbt.  He  clearly  must  have 
known  that  the  judgment  could  only  be  signed  K>r  Ae  whole  of  the  costs 
mentioned  in  the  allocatur,  yet  he  takes  no  step,  but  allows  it  to  pass.  The 
plaintiflTdies ;  and  his  executor  sues  out  a  8eif9  JIteiatf  to  which  the  defend^ 
ant  pleads  a  plea  that  is  not  true  ;(a)  and  after  alt  these  proceedings  he 
seeks  to  get  the  judgment  set  aside. (&)  Under  the  circumstances  of  this 
case,  I  am  of  opinion,  that  the  rule  should  be  discharged  with  costs. 
The  rest  of  the  court  concurred.  Rule  accordingly. 

(a)  The  time  for  moTing  to  set  aside  the  award  having  been  sufl^red  to  pass,  the  plea 
eonld  be  established  only  by  fraud  in  tigmng  the  jwlgmtnt.  Proof  of  coUasion  between 
the  plaintiff  and  the  arbitrators  wonld  not  have  sapported  the  plea. 

( J)  The  motion  was  made  for  the  ckanet  of  relieving  the  defendant  from  the  false  po* 
sition  in  which  the  condact  of  his  former  attorney  had  placed  him ;  there  having  been 
no  pretence  for  the  arbitrators  (who  were  laymen)  awarding  him  to  pay  2736f.  or  any 
soch  sum,  and  sufficient  grounds  having  existed  for  an  appUeatioa  to  set  aside  tfaia 
award. 
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In  trespass  for  breaking  and  entering  a  close,  dec.,  of  the  plaintiff,  and  carrying  away 
certain  fixtures  and  certain  goods  and  chattels  of  the  plaintiff,  the  defendant  was 
allowed  to  plead,— first,  not  guilty :  secondly,  a  denial  of  the  plaintiff's  property  in 
tiie  goods  and  chattels,  (bat  not  of  his  possession  of  the  close,  and  fixtures)  2  thirdly, 
a  demise  to  A.,  who  became  bankrupt;  thai  the  defendaats  were  appointed  assignee^ 
whereby  ihey  became  entitled  to  the  possession  of  the  close,  dccn  and  entered  and  com- 
mitted the  alleged  trespasses,  giving  colour  to  the  plaintiff:  fourthly,  a  similar  demise 
to  A^  and  then  alleging  that  A.  mortgaged  to  B.  and  continued  in  possession  as 
tenant  to  B. ;  that  A.  became  bankmpt,  his  tenancy  nnder  B.  not  having  been  deter- 
raioed ;  that  the  defendants  were  appointed  assignees,  and  elected  to  continue  tenants 
to  B.,  and  entered  and  committed  the  alleged  trespasses,  giving  colour  to  the  plaintiff: 
fifthly,  that  A.,  being  possessed  of  the  close,  dec,  for  the  residue  of  a  certain  term, 
demised  to  B.  by  way  of  mortgage,  and  continued  in  possession  as  tenant  to  B. ;  thai 
aAer  the  mortgage,  A  placed  certain  trade  fixtures  on  the  close, dec.;  that  A.  and  B.,  ia 
order  to  defraud  the  creditors  and  assignees  of  A.  of  those  fixUres,  (A.  expecting 
shortly  to  be  made  a  bankrupt,)  demised  to  the  plaintiff;  that  A.  bebame  bankrupt, 
and  that  the  defendants  were  appointed  assignees  and  entered. 

It  is  not  requisite  that  an  affidavit  used  in  showing  cause  agair  st  a  rule,  shonld  be  swore 
before  such  rule  is  due:  and  temMg^  that  it  is  no  objection  to  the  nsing  of  an  affidavit, 
that  it  was  made  aAer  the  discussion  of  the  rule  had  been  postponed  in  consequence 
of  the  party  showing  cause  having  omitted  to  take  office-copies  of  the  affidavits  upon 
which  the  rule  had  been  obtained. 

Smmbhf  that  no  affidavit  is  necessary  to  show  that  an  anorney,  obtaining  a  rule  in  a 
cause,  is  not  the  attorney  on  the  record. 

Tbespass,  for  breaking  and  enterine:  the  closei  mill,  manufiictorv«  and 
TOL.  XLu.  57  2p2:     * 
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yard,  of  the  plaintiff,  and  seizing  and  canning  away  certfiin  fixtures  and 
machinery,  and  also  certain  goods  and  chattels  of  the  plaintiff. 

The  defendant  took  out  a  summons  for  leave  to  plead — first,  not  guilty; 
secondly,  a  denial  of  the  plaintiff's  possession  of  the  close,  &c.,  and  his 
property  in  the  fixtures  and  machinery,  goods,  and  chattels ;  thirdly,  tbat 
one  Taylor,  being  seised  in  fee,  demised  the  clase,  &c.,  in  which,  &€.,  to 
one  Bemer,  who  demised  to  one  Kernson,  who  demised  to  one  Reddall; 
that  Reddall  becoming  bankrupt,  his  assignees  demised  to  Freeman,  who 
demised  to  Hunt,  who  oecame  bankrupt ; .  that  the  ^defendants  were  rmocs 
appointed  his  assignees,  whereby  they  became  entitled  to  the  pos-  ■- 
session  of  the  close,  &c.,  and  entered  and  committed  the  alleged  tres- 
pass, giving  colour  to  the  plaintiff:  fourthly  a  plea  similar  to  the  third 
down  to  the  demise  to  Hunt,  then  alleging  that  Hunt  mortgaged  to  one 
Rogers,  and  continued  in  possession  as  tenant  to  him ;  that  Hunt  became 
bankrupt,  his  tenancy  under  Rogers  not  having  been  determined;  that 
the  defendants  were  appointed  Hunt's  assignees,  and  elected  to  continue 
tenants  to  Rogers,  and  entered  as  such  and  committed  the  alleged  tres- 
passes, giving  colour  to  the  plaintiff;  fifthly,  that  Hunt  being  possessed  of 
the  close,  &c.,  for  the  residue  of  a  certain  term  therein,  demised  the  same  to 
Rogers  by  way  of  mortgage ;  that  Hunt  continued  in  possession  as  tenant 
to  Rogers ;  that  after  the  mortgage.  Hunt  placed  certain  trade  fixtures  on 
the  demised  premises ;  that  Hunt  and  Rogers,  in  order  to  defraud  Hunt's 
creditors  and  assignees  of  those  fixtures,  (he  expecting  shortly  to  be  made  a 
bankrupt,)  demised  to  the  plaintiff;  that  Hunt  became  bankrupt,  and  that 
the  defendants  were  appointed  his  assignees,  and,  as  such,  entered  upon 
the  premises. 

CoLTMAN,  J.,  having  made  an  order  that  the  defendants  should  be  at 
liberty  to  plead  the  first  plea,  and  any  one  oi  the  others. 

Manning,  Serit.,  on  a  former  day  in  this  term  obtained  a  rule  to  rescind 
the  order  of  the  learned  judge,  and  that  the  defendants  should  be  allowed  to 
plead  the  whole  of  the  proposed  pleas.  He  contended  that  the  defendants 
were  entitled  to  put  the  second  plea  on  the  record  in  order  to  raise  the 
question  of  order  and  disposition ;  and  that  with  respect  to  the  3d,  4th,  and 
5th  pleas,  distinct  questions  of  title  are  raised  by  those  pleas.  He  cited 
Morse  v.  Jlpperley,{a)  [Erskin^,  J.  It  has  been  ^decided  in  the  r,gge 
Exchequer  (6)  that  fixtures  are  not  within  the  6  G.  4,  c.  16,  s.  72.  ^ 
The  defendants  ought  not  to  deny  the  plaintiff's  possession  of  the  do$e;  the 
words  ''  close"  and  "  fixtures"  therefore  should  be  struck  out  of  the  second 
plea.] 

Bompas,  Serjt.,  on  appearing  to  show  cause  on  a  former  day,  not  being 
prepared  with  an  office-cop^  of  the  affidavit,  the  discussion  of  the  rule  was 
adjoumed.rc)  He  now  obiected  (on  an  affidavit  sworn  the  day  after  that 
on  which  the  adjournment  had  been  allowed)  that  Manning ,  Serjt.,  was  not 
entitled  to  be  heard,  as  he  was  not  instructed  by  the  attorney  on  the  recordi 
and  no  order  to  change  the  attorney  had  been  obtained. 

Manning,  Serjt.,  contended,  that  BompaSj  Serjt.,  had  no  right  to  avail 
himself  of  a  fresh  affidavit  sworn  subscfquently  to  the  time,  when,  but  for  the 
plaintiff's  neglect,  cause  would  have  been  shown  against  the  rule.    The 

(<i)  Post,  866. 

(6)  See  BoydeU  ▼.  M^Miehatl,  3  Tyrwh.  974,  1  C.  M.  &  R.  177 ;  ClaHtt  ▼.  Bvbmr,  11 M.* 
W.  243,  in  Uie  Exchequer;  and  Cooper  r.  JTrycr,  10  B.  Sc  C.  468,  (31  E.  C.  L.  ft) 
6  Mann.  &  R.  887,  in  K.  B. 

(c)  Vide  post,  888. 
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Elaintiff  is  seeking  to  derive  an  advantage  from  the  circumstance  of  his. 
aving  wrongfully  omitted  to  bepeak  an  office-copy  of  the  affidavit ;   an 
advantage  which,  but  for  that  omission,  he  could  not  have  taken. 

Bompasy  Serjt.  With  respect  to  this  point  no  affidavit  is  required.  If 
the  rule  bad  been  made  absolute,  we  should  have  been  entided  to  come  to 
the  court,  and  get  it  discharged,  on  the  ground  that  the  attorney  in  the 
motion  was  not  the  attorney  on  the  record. 

TiKDAi.,  C.  J.    I  am  not  aware  of  any  positive,  rule,  that  an  affidavit 

must  be  sworn  before  the  re^lar  time  for  showing  cause.     As  regards  my 

*8661   '''^^^''  Bompas^s  "^objection,  we  may  ask  my  brother  Manning  for 

J   whom  he  appears,  and  may  then  look  at  the  record.     I  think  that  all 

these  objections  had  better  be  waived,  and  the  case  heard  upon  the  merits. 

BompaSf  Sent.  The  three  pleas  denying  the  possession  of  the  plaintiff 
are  substantially  the  same,  varied  merely  in  circumstance,  and  are  put  on 
the  record  in  order  to  entrap  the  plaintiff.  The  second  plea  will  embrace 
every  possible  defence  that  the  defendants  can  set  up. 

Manningj  Sent.,  in  support  of  the  rule.  The  principle  on  which  this 
motion  b  to  be  decided,  is  distinctly  laid  down  in  Mone  v.  ^pperley^  6  M. 
&  W.  145,  8  Dowl.  P.  C.  203.  There,- in  trespass  quare  clmsum  Jregit^ 
the  defendant  pleaded,  first,  not  guilty ;  secondly,  that  the  plaintiff  was  not 
possessed ;  thirdly,  that  the  defendant  was  seised  in  fee ;  fourthly,  that  A. 
B.  was  seised  in  fee,  and  that  the  defendants,  by  his  command,  committed 
the  trespass  complained  of,  &c.  A  summons  having  been  taken  out  to 
strike  out  the  third  and  fourth  pleas,  the  judge  refused  to  make  any  order ; 
whereupon  an  application  for  that  purpose  was  made  to  the  court ;  and  it 
was  held,  that  the  third  and  fourth  pleas  might  be  pleaded  together  with  the 
second,  as  they  were  not  necessarily  founded  on  the  same  ground  of  answer 
or  defence,  within  the  meaning  of  the  rule  of  H.  4  W.  4.  [Maule,  J.  In 
that  case  the  application  was,  to  strike  out  pleas :  this,  is  to  set  aside  a 
judge's  order  on  an  application  at  chambers  to  be  allowed  to  plead  several 
matters  under  the  statute  of  Anne.]  It  is  apprehended  that  there  is  no 
distinction  between  the  two  cases ;  the  decision  of  the  judge  at  chambers 
was  merely  a  matter  of  form,  in  order  to  refer  the  question  to  the  court. 

*8671  [^^^'^^9  *^*  ^^  ^^^  ^^^  ^^^  ^  pl^^  cannot  be  ^struck  out  except  it 
^  infringes  the  rule.  Here,  it  is  an  appeal  to  the  discretion  of  the 
court.]  The  defendants  ought  not  to  be  restricted  to  one  plea ;  for  if  the 
three  pleas  are  true,  which  they  must  be  taken  to  be,  there  are  three  defects 
in  the  plaintiff's  tide  to  recover  against  the  defendants.  [Maule,  J.  Your 
third  and  fourth  pleas  are  inconsistent ;  if  the  latter  be  true,  the  former  is 
not.]  They  are  formally  inconsistent,  in  the  same  manner  as  in  trespass,  a 
plea  of  not  guilty  is  inconsistent  with  a  plea  of  justification.  The  fiAh 
plea  alleges  circumstances  which  amount  to  fraud ;  and  it  is  conceived 
that  under  the  other  pleas  the  defendants  would  not  be  entided  to  go  into 
such  a  defence.  The  defendants,  being  assignees,  are  bound  to  protect  the 
banknipt's  property  by  means  of  every  title  which  they  can  make  available. 
[TiNDAL,  C.  J.  You  are  anxious,  I  presume,  to  get  certain  matters  admitted.] 
les.  If  the  a^gnees  were  obliged  to  rest  their  defence  on  one  plea,  they 
would  have  to  prove  a  long  deduction  of  title. 

TiNDAL,  C.  J.  The  only  question  is,  whether  it  will  be  an  indiscreet 
exercise  of  the  power  given  by  the  statute  of  Anne,  to  allow  the  three  last 
pleas  to  be  put  on  the  record.  With  respect  to  the  fifth  plea,  which  alleges 
a  fraud  to  which  the  plaintiff  was  a  party,  it  stands  on  a  different  footing 
from  the  other  two,  and  ought  to  be  sdlowed.    The  question  then  remainSi 
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ivfaether  the  deTendants  ahould  be  pennitted  to  plead  the  thtnl'  and  thefimidi 
pleas^  It  appears  that  under  the  third  plea>  the  defendants  mean  to  cuolend 
that  the  title  to  the  whole  term,  aAer  various  mesne  assignments^  Tested  in 
!be  bankrupt,  and  came  to  them  as  assignees ;  and  the  iburth  plea*  is  the 
same  with  the  third  down  to  the  vesting  of  the  term  in  the  bankrupt,  and 
then  it  alleges  that  the  bankrupt  mortgaged  the  premises  to  Rogeis,  who 
subdemised  them  to  him,  and  that  the  defendants  entered  *a8  bis  r«ggg 
assignees,  under  such  •  subdemise.  I  am  not  prepMred  to-  say-— «  ■- 
though  down  to  a  certain  point  these  pleas  are  the  same^— that  theie  may 
not  be  circumstances  connected  with  the  residues  of  the  pleas,  wliich  entitle 
the  assignees  to  put  them  bodi  on  the  reconL  I  think,  on  the  wtfaole,  that 
they  must  be  also  allowed. 

The  rest  of  the  court  concurred. 

Rule  absolute— omitting  the  words  *^  close"' and  ^  fixtures'*  in  the 
second  plea. 


SHEPHERD  V.  PYBUS. 

Upon  the  sale  ot  a=  barge  bj  the  bailder,  a  warraatj  of  fitaeas  for  the  purpose  for  which 
it  is  known  bj  the  bailder  to  be  purchased,  is  implied,  notwithstanding  a  writtea 
instmment  containing  the  terms  of  the  sale  is  silent  as  to  any  warranty. 

But  if  the  vendee  declare  as  upon  a  warranty  that  the  bargo  was  reasonably  fit  for  use, 
and  assigns  a  breach  in  the  barge  not  being  reasonably  fit  for  use,  the  breach  is  sol 
supported  by  endence  that  the  barge  waa  not  fit  for  a  special  purpose  for  which  the 
bailder  knew  thai  it  was  designed* 

AssuBfPsiT.    The  declaration  stated,  that  on  the  I4th  of  May,  1838,  the 
defendant  agreed  to  sell  to  the  plaintiff,  and  the  plaintiff  agreed  to  buy  of 
the  defendant,  a  new  ba^ge  then  lying  at  the  defendant's  wharf^  for  the  stub 
of  675/.,  the  said  barge  to  be  rigged  and  fitted  out  with  all  necessary  atom, 
in  the  same  manner  as  the  new  barge  sold  hj  the  defendant  to  the  plaintiff 
two  years  before  that  time.     And  the  plaintifi*  agreed  to  pay  for  the  first* 
mentioned  barge  as  follows,  that  is  to  say,  to  place  in  the  hands  of  the 
defendant  the  barge  bought  of  him  two  years  heme  that  time,  with  all  the 
materials  and  stores  as  when  purchased  by  the  plaintiff,  at  the  price  of  400/., 
and  to  pay  the  remaining  275/.  by  his  promissory  note  at  twelve  month's 
(late,  bearing  interest  at  5/.  per  cent.,  the  said  note  to  be  joined  in  by  the 
plaintiff's  son,  Charles  Shepherd.     That  the  defendant  by  then,  to  wit,  on 
the  said,  &c.,  ^falsely  and  fraudulently  warranting  the  first-mentioned   r»ggg 
barge,  being  a  new  barge  and  made  and  buUi  Ay  the  defendani,  to  be  '- 
reasonably  fitted  for  use,  caused  and  procured  the  plaintiff  to  agree  as  afore* 
said,  and  sold  and  disposed  of  the  first-mentioned  barge  to  the  plaintiff  as 
aforesaid,  upon  the  terms  in  that  behalf  aforesaid ;  that  afterwards,  to  wit, 
on  the  26th  of  June  in  the  year  aforesaid,  in  pursuance  of  the  said  siie  of 
the  first-mentioned  barge,  and  of  the  said  agreement  in  that  behaU^  tbe 
defendant  delirered  the  first-mentioned  barge  to  the  plaintiff  as  the  punrhaser 
thereof  as  aforesaid,  and  the  plaintiff  as  such  purchaser  as  aforesaid,  tbea 
accepted  and  received  the  same  of  and  from  the  defendant;  that  the  plain- 
tiff in  pursuance  of  the  said  agreement  in  that  behalf,  then  placed  in  the 
hands  of  the  defifendant,  who  then  accepted  and  received  of  the  plaintiflr  il 
the  said  price  of  400/.,  the  said  barge  which  was  to  be  placed  b  the  hands 
of  the  defendant  as  aforesaid,  with  all  the  materials  and  stores  as  irtien  ptt^ 
chased  by  the  plaintiff,  and  that  the  plaintiff  then,  to  wit^  on  the  day  aod 


869]  Shspherb  v.  Pybto.  H.  T.  3842.  43S 

jetr  hsl-aftivewd,  paid  to  the  defendiint  the  reiiriainiiig^  275/.  by  such  pYo- 
miasoiy  note  as  aforesaid,  and  ixdiiofa  note  was  joined  in  by  the  plaintiff's 
said  son,  the  said  Charles  Shepherd,  according  to  the  said  agreement  in  that 
behalf:  whereas  in  truth  and  in  ftot,  the  first«mentioned  barge  was  no., 
at  the  time  of  the  aaid  warrant  and  sale  thereof  as  aforesaid,  or  when 
the  aanie  was  ddirered  to  the  piaintifi*  as  aforesaid,  reasonably  fit  for  use, 
but,  on  the  ccmtiary  thereof,  the  same  barge  was  at  those  times,  leaky  ana 
in  a  bad  and  leaky  condition,  and  altogether  unfit  for  use.  By  means 
whereof  not  only  the  last-mentioned  barge  became  and  was  of  little  or  no 
tne  or  vdue  to  the  plaintiff,  but  also  thereby  and  by  means  of  dirers  large 
quantities  of  water  leaking  and  entering  into  the  last-mentioned  barge  by 
^^M  reason  of  the  same  being  in  such  condition,  and  so  *unfit  for  use  as 
-'  foresaid,  divers  hrg^  quantities  at  cement,  to  wit,  J^y  casks  of 
umetUj  and  twenty  tons  wei^t  of  cement  of  the  plaintiff,  of  large  value, 
to  wit,  of  the  value  tyf  10(tf.,  which  the  plamtiff  was  carrying  and  convey- 
ing by  and  in  the  last*mentioned  barge,  became  and  were  greatly  wetted, 
dama^ied,  and  wholly  spoiled ;  and  also,  l^  means  of  the  premises,  the 
jriaintiff  was  not  only  put  to  a  great  expense,  to  wit,  an  expense  of  100/., 
«nd  became  liable  to  pay  a  fair^  sum  of  money,  to  wit,  100/.,  for,  in,  and 
jbont  die  surveying  and  examining  of  the  last*mentioned  barge,  and  en- 
ieavouring  to  render  the  same  fit  for  use,  and  for  the  wages  of  divers,  to 
wit,  three  persons  by  him  employed  in  and  about  the  navigating  and  managing 
^  the  last-mentioned  bar;^,  but  for  divers  long  spaces  of  time  whilst  he 
was  causing  the  last*mentioned  barge  to  be  surveyed  and  examined,  and 
whitet  he  was  endeavouring  to  render  the  same  fit  for  use,  lost  and  was  de- 

E rived  of  all  use  and  benefit  of  the  same  barge ;  and  thereby,  and  otherwise 
y  means  of  the  premises,  the  plaintiff  has  been  and  is  greatly  injured,  &c. 

Fleas :  first,  not  guilty ;  secondly,  that  the  defendant  did  not  agree  to  sell 
Id  (he  phintifi^  nor  did  the  plaintiff  agree  to  buy  of  the  defendant  the  said 
barge  in  the  dechualion  in  that  behalf  mentioned,  upon  the  terms  in  the 
declaration  specified,  in  manner  and  form  as  therein  alleged ;  concluding  to 
the  countiy ;  thirdly,  that  he  did  not,  by  warranting  the  said  bai^  to  be 
leasonably  fit  for  use,  cause  and  procure  the  plaintiff  to  agree,  as  in  the 
decfauation  mentioned,  and  sell  and  dispose  of  the  said  bai^  to  the  plaintiff^ 
ID  manner  and  form  as  in  die  declaration  was  in  that  behalf  alleged ;  (a) 
eondiiding  to  the  -country.     Issue  thereon. 

At  the  trial  of  die  cause  before  Tinoal,  C.  J.,  at  die  London  sittings 
*R7i1  ^^^  Trinity  term,  1840,  it  appeared  *tfaat  the  plaintiff  was  a  manu- 
•I  footurer  of  cement  at  Faversham,  in  Kent,  having  a  wharf  in  Lon- 
don ;  and  that  the  defendant  was  a  dmber-merohant  and  bargex-butlder  at 
Maidstone.  On  die  14th  of  Mqr,  1838,  the  following  agreement  was  made 
and  vtgned  by  die  parties  :— 

«"  Maidiianej  Msy  lHh,  1838. 

^  Memovandiim.  Thomas  Pybus  has  diis  day  agreed  to  sril  to  Samuel 
Shepherd,  and  the  said  Samuel  Sbepherd  has  agreed  to  buy,  a  new  barge 
now  lying  at  die  said  Thomas  Pybus*s  wharf,  lor  the  sum  of  1575/. ;  the  said 
bai^  to  be  rigged  and  JU  out  with  all  the  neoessaiy  stores,  in  die  same 
maimer  as  die  new  barge  sold  by  Thomas  Pybus  to  Samuel  Shepherd  two 
years  ago.  And  the  said  S.  Shepherd  agrees  to  pay  for  the  said  barge  as 
follows,  viz.,  to  place  into  the  hands  of  Thomas  Pybus,  the  barge  bought  of 
him  two  yeafs  ago,  with  all  the  materials  and  stores  as  when  purchased  by 
die  aaid  S.  Shepherd,  at  the  price  of  400/.,  and  to  pay  die  remaining  275/. 

(a)  Vide  aat^,  791. 
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/by  his  pnimisaoiy  note  at  twelve  months'  date,  bearing  interest  at  the  rate 
of  5  pci  cent,  per  annum ;  the  said  note  to  be  joined  m  by  his  sun  Charles 
Shepherd." 

It  appeared,  that  previously  to  the  above  agreement,  the  barge  was  io 
progress  of  building,  and  was  lying  afloat  alongside  of  the  defendant's 
wharf,  where  it  had  been  seen  by  the  plaintiff.  The  barge  was  afterwards 
rigged  and  completed,  and  was  delivered  to  the  plaintiff  towards  the  end  of 
June.  It  was  proved  that  the  defendant  knew  that  the  bam  was  to  be 
used  in  carrying  cement  from  the  plaintiff's  manufactory  at  Faversham  to 
his  wharf  in  London.  The  barge  made  two  voyages  in  July,  and  another 
in  August,  and  on  each  of  those  occasions  she  made  so  much  water  that  the 
cargo  received  considerable  damage.  It  was  at  length  found  necessary  to 
sheath  her  with  fir  in  order  to  render  her  watertight,  *and  fit  for  car-  r^^a 
rying  cement.  This  evidence  was  objected  to  on  the  part  of  the  ■- 
defendant,  as  not  being  admissible ;  for  as  no  fraud  wds  chaiged,  and  there 
was  no  express  warranty,  the  agreement  being  in  writing,  no  such  wanantj 
could  by  law  be  implied  as  that  which  was  stated  m  the  dechratioa. 
Chanter  v.  HopldnSy  4  M.  &  W.  399,  was  cited,  llie  evidence  was,  ho^ 
ever,  received,  subject  to  the  opinion  of  the  court  as  to  whether  it  was  ai* 
missible,  and  whether,  under  the  circumstances,  the  warranty  stated  in  the 
declaration  could  be  implied  by  law :  the  Lord  Chief  Justice  leavins  it  to 
the  jury  to  say,  whether  at  the  time  of  the  sale,  the  barge  was  reasonably  fit 
for  use. 

A  verdict  having  been  returned  for  the  plaintiff,  damages  90/.,  being  the 
amount  of  damage  to  the  cargoes  on  the  several  voyages,  and  of  the  ex- 
penses incurred  in  the  repairs  of  the  barge. 

ChofineUf  Serjt.,  in  Michaelmas  term,  1840,  obtained  a  rule  nisi  to  enters 
nonsuit,  on  the  ground  taken  at  the  trial— citing  Gray  v.  Cax^  4  B.  &  C. 
108,  (10  £.  C.  L.  R.,)  6  Dowl.  &  Ryl.  200  ;  S.  C.  at  nisi  prius,  iC.k 
P.  184,  (11  £.  C.  L.  R.,)  and  Chanter  v.  Hopkins^  and  refemng  to  Brown 
V.  EdgingtonJ^a)  as  involving  the  same  point — or  for  a  new  trial,  by  reason 
of  the  venlict  being  against  the  evidence. 

Talfaurdy  Serjt.,  (with  whom  was  Hoggini)  in  Easter  term  last  showed 
cause.  The  question  is,  whether,  under  the  circumstances  of  this  case,  a 
warranty  of  the  fitness  of  the  barge  is  to  be  implied.  The  law  on  thb  sub- 
ject has  recently  been  considered  in  this  court,  in  Brown  v.  EdgmgUm^ 
which  was  very  similar  to  the  ^present  case.  There,  the  plaintiff,  a  t%^^ 
wine-merchant,  ordered  a  crane  rope  of  the  defendant,  a  dealer  in,  ^ 
and  who  represented  himself  as  a  manufacturer  of,  ropes.  The  defendant's 
foreman  thereupon  ascertained  the  nature  and  dimensions  of  the  rope  re- 
quired, and  was  told  that  it  was  wanted  to  raise  pipes  of  wine  from  a  cellar. 
The  defendant  did  not  make  the  rope  himself,  but  sent  the  order  to  his 
manufacturer,  who  employed  a  fourth  party  to  make  the  rope.  It  was  held, 
that  as  between  the  defendant  and  the  plaintiff,  the  former  was  to  be  consi- 
dered as  the  manufacturer  of  the  rope ;  and  that  an  implied  warranty  arose 
out  of  the  contract,  that  the  rope  was  a  fit  and  proper  rope  for  the  purpose 
for  which  it  had  been  ordered.  Tindal,  C.  J.,  there  says,  "It  appears  to 
me  to  be  a  distinction  well  founded  both  on  reason  and  on  authority,  that  if 
a  party  purchase  an  article  upon  his  own  judgment,  be  cannot  afterwards 

(a)  Since  reported,  ante,  foI.  it.  270.  That  ease  was  tried  at  the  niitings  after  M.T. 
1830,  not  1S40,  as  might  be  inferred  from  the  words  ** after  lant  Michaelmas  term,**  osed 
in  the  report,  p.  S82 ;  which  would  be  correct,  f  referred  to  H.  T.  IB40,  the  time  whet 
the  application  was  made,  p.  S84  . 
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hold  the  vendor  reqionsible,  on  the  ground  that  the  artich  hirhs  out  to  be 
unfit  for  the  purpose  for  which  it  was  required ;  but  if  he  rely  upon  the 
judgment  of  the  seller,  and  informs  him  of  the  use  to  which  the  article  is  to 
be  applied,  it  seems  to  me  the  transaction  carries  with  it  an  implied  warranty 
that  the  thing  furnished  shall  be  fit  and  proper  for  the  purpose  for  which  it 
was  designed.''  In  Gray  v.  Caxy  Abbott,  C.  J.,  stated  that  he  was 
strongly  inclined  to  the  opinion,  that  '^if  a  person  sold  a  commodity  for.  a 
particular  purpose,  he  must  be  understood  to  warrant  it  reasonably  nt  and 
proper  for  such  purpose."  So,  m  Jones  v.  Bright^  5  Bingh.  533,  (15  £.  C. 
It.  k.,)  3  M.  &  P.  155,  it  was  held  that  if  a  man  sell  an  article  for  a  par- 
ticular purpose,  he  thereby  warrants  it  fit  for.  that  puirpose ;  and  that  doctrine 
*8741  ^^  recognised  in  C/umier  v.  Hopldm,  *The  latter  case  is  distin- 
-i  guishable  from  the  present  case ;  for  there  the  plaintiff*  defined  in  his 
written  order  the  particular  article  to  be  supplied,  and  he  was  mistaken  in  sup- 
posing that  it  would  Aiit  him.  Laing  v.  Fidgeorij  6  Taunt.  108,  (1  £.  C.  L.  R.,) 
4  Campb.  169 ;  Gardiner  y.  Gfray,  4  Campb.  144.  Here,  the  plaintiff*  could 
not  himself  form  any  opinion  as  to  the  seaworthiness  of  the  barge.  By  looking 
at  it  he  would  merely  see  that  it  had  the  shape  of  a  barge ;  he  therefore  ne- 
cessarily relied  on  the  judgment  of  the  defendant,  who  knew  the  purpose 
for  which  it  was  designed,  and  who  should  have  taken  care  that  it  was  a 
barge  not  only  in  form  but  in  substance.  The  complaint  here  is,  not  th|it 
the  barge  does  not  suit  the  plaintiff",  but  that  it  is  not  at  all  fit  for  use ;  and 
the  juiY  have  in  effect  found  that  &ct  by  their  verdict. 

With  respect  to  the  second  branch  of  the  rule,  the  question  was  one  for 
the  jury.  It  was  fiurly  left  to  them  by  the  Lord  Chief  Justice ;  and  the  evi- 
dence amply  justified  the  conclusion  to  which  they  came.  There  is,  there- 
fore, no  ground  for  disturbing  the  verdict. 

Channelty  Serjt.,  in  support  of  the  jrule.  The  authorities  cited  for  the 
plaintiff"  have  no  application  to  the  case  of  the  purchaser  of  a  specific  article. 
The  law,  as  laid  down  in  Gray  v.  Cox  is  not  disputed.  All  the  judges 
were  agreed  in  that  case,  that  supposing;  a  warran^,  that  the  article  sold 
shall  be  fit  for  the  purpose  for  which  it  is  supplied,  can  be  superadded  to 
the  written  contract,  still  no  general  warranty,  such  as  is  here  declared  on, 
can  be  implied.  Jones  v.  Bright^  which  was  decided  in  this  court,  carries 
die  matter  no  further.  In  Brown  v.  Edgingtouj  the  seller  was  expressly 
directed  to  supply  a  rope  for  a  particiilar  purpose.  There  was  not,  as  in 
this  case,  the  sale  of  a  specific  article  already  in  existence,  which  the  party 
^a-e-i  .had  an  *opportuni^  of  inspecting,  and  which  he  did  inspect.  In 
-1  Chanter  v.  Hopkins,  which  very  nearly  resembles  this  case,  Parke, 
B.,  says,  ^^  The  whole  turns  on  the  construction  of  the  written  order :  you 
cannot  import  any  addition  into  it  which  is  not  in  writing ;  and  you  do  not 
impute  fraud."  in  Parkinson  v.  £ee,  2  East,  314,  it  was  held,  that  upon 
a  sale  of  hops  by  sample,  with  a  warranty  that  the  bulk  should  be  all  of  the 
like  goodness  and  quality,  the  law  does  not  raise  an  implied  warranty,  that 
die  commodity  shall  be  merchantable,  although  the  price  paid  was  the  fiiir 
market  price  at  the  time  for  good  merchantable  hops.  Jl  fortiori,  where, 
as  here,  the  article  is  sold  not  by  sample,  but  by  bulk.  [Tindal,  C.  J. 
The  purchaser  would  have  better  means  of  knowing  the  quality.]  In 
BhuU  V.  Osborne,!  Stark.  N.  P.  C.  384,  (2  £.  C.  L.  R.,)  a  bowsprit  was 
•old  by  the  plaintiff*  to  the  defendant,  which,  at  the  time  of  the  sale,  ap- 
peared to  be  sound.  It  afterwards  turned  out  to  be  rotten.  It  was  hdd 
DV  LonI  EUiBMBOBOUGH,  C.  J.,  that,  as  no  fraud  was  complained  of,  the 
pkuntifl'was  entitle  to  recover  to  the  extent  of  the  apparent  value  at  the 
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time  of  deUveiy.    The  role  in  this  case  is  to  be  Milken  fRNn  C^antat  ?. 
Hopkmg. 

Skee^  Serjt.,  on  &e  same  side.  Hie  real  question  between  Hie  parties  if, 
whether  the  construotion  of  the  written  contract  can  be  controlled  by  es* 
trinsic  matter  The  plaintiff  seeks  to  add  to  the  written  contract  the  words, 
^^  which  barge  is  reaatoably  fit  fin*  use.''  If  those  words  could  be  added, 
still  the  meaning  would  be,  V  fit  for  such  uses  as  baives  are  usually  put  to." 
When  referring  to  the  cases  which  have  been  cited,  it  is  assumed  that  here 
the  barge  was  sold  for  a  particular  purpose.  It  is  said  that  the  defendant 
knew  the  purpose  to  which  it  was  to  be  applied.  But  that  is  not  the  meafi- 
ing  of  the  contract  in  this  case.  In  Gray  v.  Cax^  which  was  an  *ac-  r^^c 
tion  in  respect  of  the  improper  slieatliing  of  a  ship,  though  Lord  *- 
Tentebden  ruled,  at  nisi  prius,  that  if  a  person  aell  a  commodity  for  a  cer- 
tain purpose,  he  must  be  understood  to  warrant  it  reasonably  fit  and  proper 
for  such  purpose,  the  other  judges  did  not  support  that  ruling.  In  Broum  ?. 
Edgbngton^  the  particular  purpose  was  expressly  stated,  as  is  stated  in  the 
judgments  pronounced  by  Tjkdal,  C.  J.,  and  Bosavquet,  J.  Here,  if  aoj 
warranty  is  to  be  impliec^  it  is,  that  the  barge  shall  be  fit  to  float ;  and  if 
properly  used  the  ba^  would  have  floated.  In  all  the  cases  cited,  tbe 
specific  purposes  for  which  the  articles  w«re  rec^uired  were  mentioned. 
One  most  important  qualification  to  be  introduced  mto  all  cases  of  this  de- 
scription, 18  that,  although  a  specific  purpose  be  mentioned,  yet  if  the  indi- 
vidual article  be  pointed  out,  no  implied  warranty  arises.  In  Chanter  t. 
Uopldns^  the  article  ordered  was  particulariy  described  by  a  reference  to  fhe 
specification  and  patent ;  and,  tberefore,  although  the  object  of  the  order 
appeared  upon  the  faoe  of  the  ktter  containing  the  order,  yet  it  was  held 
that  as  the  order  defined  the  thing  wanted,  the  plaintiff  was  justified  ic 
sending  it,  thourii  whcdly  unfit  for  the  purpose  to  which  it  was  to  oe  applied. 
Here,  if  it  could  have  been  shown  that  the  article  supplied  by  the  defendao 
was  fud  a  horge^  he  would  liave  been  entitled  to  maintain  his  action. 

Cur*  adv.  mJt. 

TiNDAL,  C.  J.,  BOW  ddivesed  tbe  judgment  of  die  court.  This  was  an 
action  to  recover  dama^  for  a  breach  of  an  implied  warrant  upon  the  sale 
nf  a  barge  to  the  plaintiff,  in  whidi  the  plaintiff  recovered  a  veidict  for  901. 
damages ;  and  the  questions  for  our  decision  were  argued  upon  a  motion  for 
a  new  trial :  first,  upon  a  point  of  law  reserved  at  the  trial ;  and,  secondly, 
upon  the  ground  that  the  verdict  was  a^iost  the  evidence. 

*llie  declaration  was  in  case,  and,  m  substance,  stated  that  the  r,g^ 
defendant  had  sold  to  the  plaintiff  a  barae,  the  same  beinff  a  new  ^ 
barge  buUt  by  die  defendant,  and  that  the  defendant  induced  the  plaintiff  to 
puichaae  such  bai|[e,  by  warranting  ^  that  the  barge,  beinff  a  new  haige, 
was  reasonabfy  fii  far  iMe."  The  dedaration  then  averred  £at,  in  fiict,  die 
barge  was  not  reasonably  fit  for  use,  and  stated  ^Mcial  -damaaje  as  the  ooa- 
aequenoe  of  the  breach  of  such  wananty.  To  this  the  defendant  pleaded : 
first,  not  guilty ;  secondhr,  a  tmveise  of  the  agreement  of  the  dc^nidant  to 
«ell,  and  of  the  plaintiC  to  buy,  die  barge  on  the  terms  atatcd  in  the  deda- 
tation ;  and,  tfaiidly,  a  tiaveiae  Ant  the  defendant  caused  the  agreement  to 
be  made  by  warranting  the  bai||e. 

Upon  the  trial  a  Memorandum  of  agreement  in  writing  between  the  (Jsin- 
tiff  and  the  defendant,  was  given  in  evidence,  in  these  woids : — ^^  Tboaiis 
Pybus  has  agreed  to  aell  lo  &unuel  Shepherd,  and  Samud  ShefAerd  to  boji 
n  new  barge  iww  ^fing  at  Thomas  P^biis's  wharf^  for  the  sum  of  S76L,  ^ 
wd  barge  to  be  rigged  and  filled  out  widi  all  neceasarjr  atoces^  in  the      ' 
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numer  as  the  new  haam  sold  by  Hiooias  Pybus  to  SBmnel  Shepherd  twc 
yean  agPi"  and  thai  follows  a  tftatement  as  to  the  mode  and  time  of  pay- 
meat  It  was  peeved  that  defendant  was  a  bent  and  barge  builder,  and  that 
the  bai^  in  question  had  been  built  by  him,  and,  at  the  time  of  entering 
into  the  contract,  was  nearly  finished,  and  was  afloat  on  the  defendant's 
premises,  where  it  was  afterwards  rigg^  and  fitted  up  according  to  the 
agreement,  -and  removed  by  the  plaintifi*,  and  employed  by  him  in  carryiiu^ 
cement  in  casks  firom  Faveiiham  to  London,  in  the  way  of  his  trade.  It 
was  also  proved,  that  the  defendant  knew  the  purpose  for  which  the  barge 
was  purchased  by  the  plaintiflr;  and  that  the  barge,  upon  trial,  was  found 
to  be  so  defectively  built  as  to  let  in  considerable  quantities  of  water, 
*8781  ^^'^^y  ^  cargo  of  *ceme&t  had  been  damaged,  and  that  the  plain- 
•'  tiflf  had  been  oblised  to  incur  expense  in  repairing  the  barge,  and 
rendering  it  fit  for  use  in  his  particular  business. 

An  objection  was  made  at  the  trial  to  the  admissibility  of  this  evidence, 
upon  the  ground — that  the  written  contract  ^ven  in  evidence,  contained  no 
such  warranty  as  that  stated  in  the  dedaration, — ^tfaat  no  express  warranty 
whatever  had  been  proved,— and  that  do  such  warranty  could  be  implied 
by  law.  But,  by  consent  of  both  parties,  the  evidence  was  admitted,  sub- 
iect  to  the  opinion  of  the  court  upon  the  question, — whether  the  same  could 
be  properly  received,— and  whether,  under  the  circumstances  of  the  case, 
the  law  would  imply  the  warranty  stated  in  the  declaration.  And  I  left  it 
to  the  jury,  upon  (he  evidence  on  both  sides,  to  say,  whether  the  barge,  at 
the  time  of  the  sale,  was,  in  the  language  of  the  declaration,  reasonably  fit 
for  use.  The  jury  having  found  a  veraict  fiur  the  plaintiff,  a  motion  was 
made  for  a  nonsuit  or  a  new  trial,  and  two  questions  were  raised ;  first, 
whether  any  such  warranty  as  that  stated  in  the  declaration  can,  under  the 
circumstances  of  this  case,  be  implied  by  law ;  and,  secondly,  whether  the 
evidence  supports  the  verdict  of  the  jury — that  such  warranty  has  been 
broken.  As  to  the  objection  against  the  admissibility  of  the  evidence,  on 
the  ^und  that  the  contract  being  in  writing,  no  such  warranty  could  be 
ttnphed,  we  think  the  distinction  to  be  tdcen  is,  that  where  the  warranty  is 
one  which  the  law  implies,  it  is  clearly  admissible,  notwithstanding  there  be 
a  written  contract.  The  ordinary  case,  in  which  an  agreement  to  farm  ao- 
ooiding  to  the  custom  of  the  country,  is  held  to  apply  to  a  tenancy,  where 
the  contract  to  hold  as  tenant  is  in  writing,  but  is  altogether  silent  as  to  the 
•^Ql  terms  or  mode  of  forming,  (a^  aflfords  a  suflkient  instance  of  the 
•I  ^general  principle ;  and  a  simdar  warranty  to  that  now  in  question 
was  held  to  be  implied  in  die  case  of  Gardiner  v.  Gfmy,  4  Campb.  144. 
The  real  question  therefore  is,  will  the  law  imply  such  a  warranty  under  the 
-dreumstances  of  this  case  ? 

On  the  part  of  the  plaintiff  it  was  eoBtended,  that  in  eveiy  contract  of 
sale  there  is  an  implied  warranty,  that  the  article  sold  is  reascmably  fit  for 
the  use  fi>r  which  it  purports  to  be  designed ;  and  that,  in  this  case,  as  the 
defendant  was  the  builder  of  die  barge,  and  knew  the  purpose  for  which  it 
was  purchased  by  the  phintiff,  the  taw  will  imply  the  warranty,  that  the 
barge  was  reasonably  fit  for  use  with  reference  to  that  purpose ;  and  that 
the  evidence  was  sufficient  to  sbow  that,  in  the  state  ia  which  the  barge 
was  delivered  out  by  the  defendant,  it  was  unfit  for  uie  as  a  barge  for  any 
purpose,  and  especially  for  the  pmpose  for  which  it  was  6old ;  and  the  case 
of  Brown  v.  Edgington ;  Gray  v.  G»;  Jbaet  v.  Bright;  Laing  r.  FU* 
geon;  and  Qarimer  t.  Gray,  wne  cited  and  relied  upon. 

(«)  Vide  imcff  V.  JSSdbolbMH  potl,  voi.  iv.  fS. 
VOL.  xia.  68  2  Q 
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On  the  part  of  the  defendant  it  vtbs  urged,  that  this  case  vas  &- 
tinguisbable  from  that  of  Brown  v.  Edgingtorij  by  the  circumataooes 
that  the  rope,  which  was  there  the  subject  of  dispute,  was  to  be  made, 
or  procured  to  be  made,  by  the  seller,  for  the  particular  purpose  pointed 
out  by  the  purchaser,  who  had  no  opportunity  of  inspecting  the  article 
before  it  was  furnished  and  fixed  by  the  seller ;  and  that  the  rope  was 
purchased  upon  the  fiuth  of  the  seller's  skill  and  knowledge,  and  not 
upon  the  inspection  or  judgment  of  the  purchaser,  upon  which  ground 
alone  that  case  was  decided ;  and  it  was  further  insisted  that  where,  as  in 
the  present  case,  the  bargain  was  for  a  sfiecific  chattel,  of  which  the  purchaser 
had  an  opportunity  of  making  inspection,  *and  which  he  actually  r^oon 
had  inspected  after  it  was  built  and  before  the  agreement  for  purchase  *- 
was  made,  no  warranty  as  to  the  quality  of  the  article  can  be  implied ;  and 
that,  unless  there  be  an  express  warranty,  or  fraud  can  be  proved,  no  action 
can  be  maintained  by  the  purchaser  for  any  defect  he  may  afterwards  dis- 
cover in  the  article  purchased  ;  and,  in  support  of  this  position,  the  cases 
of  Parkinson  v.  Lee  and  Bluett  v.  Osborne  were  cited  and  relied  on. 

Parkinson  v.  Lee  was  the  case  of  the  sale  of  hops  bv  sample,  upon  whidi 
sale  the  plaintiff  had,  by  the  second  count  of  his  declaration,  engrafted  the 
implied  warranty  that  they  should  be  good,  sound,  and  maricetaole  hops; 
and  Mr.  Justice  Le  Buinc,  in  leaving  the  case  to  the  jur}',  directed  them, 
that  if  they  were  satisfied  that  the  commodity,  at  the  thne  of  the  sale,  had 
such  a  latent  defect  as  no  prudence  or  skill  of  the  buyer  could,  on  inspec- 
tion,  detect,  or  guard  against,  the  plaintiff  was  entitled  to  recover  on  tbe 
implied  warranty  in  the  second  count,  although  the  seller  had  no  know- 
ledge of  such  latent  defect ;  and  the  plaintiff  had  a  verdict  upon  this  ruling. 
The  Court  of  King's  Bench,  upon  argument,  with  the  assent  of  Mr.  Justice 
Le  Blanc,  held  this  direction  to  be  wrong,  and  set  the  verdict  aside.  But 
if  the  reasons  given  by  Grose,  J.,  and  Lawrence,  J.,  be  examined,  their 
opinions  will  not  be  found  to  affect  the  question  now  before  the  court ;  for 
they  both  lay  great  stress  upon  the  fact  that  the  seller  was  not  the  grower 
of  die  hops,  and  that  the  purchaser,  by  the  inspection  of  the  sample,  had  as 
full  an  opportunity  of  judging  of  the  quality  of  the  hops  as  the  seller  him- 
self. And  in  the  case  of  Bluett  v.  Odwmef  although  Lord  Ellenborough 
held  that  the  seller  was  not  responsible  for  a  latent  defect  in  a  bowsprit, 
which,  upon  being  cut,  proved  to  be  rotten  in  the  core,  yet  he  expressly 
states  his  opinion,  that  a  person  who  sells,  impliedly  warrants  *that  r«gg| 
the  thing  sold  shall  answer  the  purpose  for  which  it  is  sold.  And  '- 
the  decision  of  that  case  is  consistent  with  that  principle,  when  qualified  by 
the  reasons  given  in  Parkinson  v.  Lee;  for  in  both  cases,  the  purchaser  bad 
as  full  an  opportunity  of  judging  of  the  quality  of  the  articles  purchased  as 
the  seller  himself.  6ut  in  the  case  now  before  the  court,  the  subject  of  tbe 
purchase  was  a  barge  built  by  the  seller  himself;  and  the  purchaser  bad 
had  no  opportunity  of  inspecting  it  in  its  progress,  and  the  defects  ^ich 
were  afterwards  discovered,  were  not  apparent  upon  inspection,  and  could 
only  be  detected  upon  trial ;  and  therefore  the  two  last-cited  cases  cannot 
be  held  to  govern  the  present. 

Taking,  however,  the  general  rule  to  be  that  which  is  laid  down  by  Lord 
Ellenborough  in  Bluett  v.  OsborTiej  and  qualifying  it  by  the  decisions  cited 
for  the  plaintiff,  we  ire  of  opinion  that  the  warranty  stated  in  the  declaia- 
tion  may,  at  all  events,  be  fairly  implied  from  the  nature  of  the  transacrios 
out  of  which  this  action  arises,  whatever  diflBculty  there  might  be  in  im- 
plying a  warranty  that  the  barge  was  fit  for  the  particular  purpose  for  vbick 
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it  was  intended  by  the  purchaser,  according  to  the  rale  laid  down  in 
CTuaUer  v.  Hopkins,  Indeed  there  was  not  in  this  case,  any  evidence  of 
distinct  notice,  or  of  a  declaration,  to  the  defendant,  at  the  time  the  plaintiff 
inspected  the  barge  or  entered  into  the  contract,  of  the  precise  service  or 
use  for  which  the  barge  was  purchased  by  the  plaintiff.  Upon  the  question, 
therefore,  whether  the  verdict  was  against  evidence,  we  are  not  satified  that 
the  jury  have  come  to  a  right  conclusion  when  they  find  that  the  barge  was 
not  reasonably  fit  for  use  as  an  ordinary  barge ;  which  is  the  meaning  and 
extent  of  the  warranty  laid  in  the  declaration  and  implied  by  law ;  and 
therefore,  upon  this  ground,  we  think  the  rule  should  be  absolute  for  a  new 
^Moi  ^^1 9  but,  *at  the  same  time,  as  it  was  not  brought  distinctly  before 
•I  the  jury,  whether  the  terms  of  the  warranty  were  only  applicable  to 
the  general  use  of  the  barge,  or  whether  they  extended  to  a  reasonable  fit- 
ness for  use  for  the  particular  purpose  for  which  it  was  intended  by  the 
buyer,  we  think  the  costs  should  abide  the  event  of  a  new  trial. 

Rule  absolute  accordingly. 


COSBY  V.  BETTS. 

When  a  role  is  enlarged  apon  the  motion  of  the  party  required  to  show  cause,  with  the 
usual  proviso  that  the  affidavits  used  against  the  rule  shall  be  filed  a  certain  number 
of  days  before  the  ensuing  term,  the  party  cannot  use  affidavits  which  have  not  been 
so  filed,  and  he  will  not  be  allowed  a  further  postponement  of  the  rule  unless  he  has 
been  prevented  by  some  special  cause  from  filing  his  affidavits  within  the  spe- 
cified time. 

A  RC7I.E  for  judgment  as  in  case  of  a  nonsuit,  obtained  by  Ludlow^  Serjt, 
in  last  term,  nad  been  enlarged  on  the  motion  of  the  plaintiff.  The  en- 
larged rule,  which  was  drawn  up  and  served,  contained  the  usual  proviso,(a) 
that  the  affidavits  to  be  used  in  showing  cause  against  the  rule,  should  be 
filed  (6)  a  week  before  the  first  day  of  the  then  next  (the  present)  term. 

Stephen^  Serjt,  now  rising  to  show  cause  upon  an  affidavit  which  he 

f)roduced,  but  which  had  not  been  filed,  having  been  sworn  after  the  time 
imited  in  the  rule, 

Ludlow^  Serjt.,  insisted  that  it  could  not  be  read. 
•fiOQi        *Stephen^  Serjt.,  applied  for  a  further  postponement. 

-I  TiNDAL,  C.  J.  The  rule  cannot  be  further  enlarged,  unless  it 
be  made  to  appear  to  the  court  that  the  plaintiff  was  preventecl  by  some 
special  circumstance  from  complying  with  the  terms  upon  which  he  obtained 
the  former  postponement,  (c)  or  by  consent  of  both  parties.  No  reason  has 
been  shown  for  taking  this  case  out  of  the  ordinaiy  rule ;  and  the  defendant 
does  not  consent  to  its  being  so  taken.  The  rule  must  therefore  be  made 
absolute. 
The  other  judges  concurred.  Rule  absolute,  (d) 

(a)  Vide  Tidd,  9th  ed.  603.  A  rule  was  enlaiired,  on  the  ground  that  the  party  ob- 
taining it  had  delayed  to  serve  it,  without  requiring  that  the  affidavits  should  be  filed. 
JUicma  V.  ^ndtrmm,  9  Dowl.  P.  C.  1041.    And  see  Memorandum,  6  8cott»400. 

(6)  Whereby  the  opposite  party  has  an  opportunity  of  inspecting  the  affidavits;  which 
he  may  use,  after  taking  office  copies,  although  the  party  by  whom  they  were  filad 
should  elect  not  to  use  them ;  Prict  v.  Haymon^  4  M.  dc  W.  8,  7  Dowl.  P.  C.  49. 

[c)  Vide  R.  M.  36  O.  8,  K.  B. ;  antd,  865. 

[d)  And  see  Leim  v.  £tr6y,  8  Scott,  179. 
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A  rale  for  a  special  jary  obtained  by  the  defendant  (or  by  the  plaintiif  in  fepleriD)  vfll 
be  discharged  if  there  be  nnneoestiary  delay  in  senring  it 

A  RULE  for  a  special  jury,  obtained  by  the  defendant  on  the  11th  of  Jana« 
aiy,  not  having  been  served  until  the  15tby  after  notice  of  trial  had  been 
dven,  Bampas,  Serjt,  moved  to  discharge  such  rule.  A  rule  nisi  haviDg 
Eeen  granted, 

ChanneUy  Serjt.,  now  showed  cause  upon  an  affidavit  of  merits.  The 
affidavit  upon  which  the  rule  was  obtamed,  does  not  state,  nor  does  it  any 
way  appear,  as  in  Gmn  v.  Honeyman^  2  B.  &  Aid.  400,  1  Chitt  Rep.  234, 
that  the  plaintifi*  had  not  sufficient  time  to  secure  the  attendance  of  a  full 
The  defendant  has  complied  with  the  rule  of  H.  T.  1  Vict.  s.  3, 
few  Cases,  366 ;  Jerv.  Rules,  153. 

Bampas^  Serjt.,  conirlL  The  defendant  was  bound  on  the  day  aAer  the 
motion  was  made,  to  apply  at  the  office  *for  the  rule  which  he  had  r«ggi 
obtained,  and  to  serve  the  rule  as  soon  as  it  was  issued  from  the  ^ 
office.  By  R.  H.  1  Vict,  it  is  ordered,  ^^  that  no  rule  for  a  special  juiy  be 
granted  on  behalf  of  any  defendant,  or  plaintiff  in  replevin,  except  on  an 
affidavit,  either  stating  that  no  notice  of  trial  has  been  given,  or,  if  it  bid 
been  given,  then  stating  the  day  for  which  such  notice  has  been  given ;  and 
in  the  latter  case  no  such  rule  is  to  be  granted  unless  such  application  be 
made  for  it  more  than  six  days  before  such  day."  It  would  be  useless  to 
fix  the  time  of  the  application  if  the  party  were  at  liberty  to  defer  the  8e^ 
vice  of  the  rule. 

TiNDAL,  C.  J.  The  defendant  diould  show  by  the  diUgence  which  he 
4i8es,  that  he  is  really  desirous  of  ids  cause  being  tried  by  a  special  juiy. 

The  other  judges  concurred.  Rule  absolute,  (a) 

(a)  Vide  Chtdc  ▼.  HwrriM,  antft,  voL  L  941. 


jury. 

4Ne^ 
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After  a  bonAfldt  compromise  of  a  caose,  not  entered  into  for  the  parpose  of  cheating  the 
attorney  of  his  costs,  the  conn  will  not  make  absolute  a  rule  for  jadgmcDt  as  in  cue 
of  a  nonsuit,  or  reqaire  the  plaintiff  to  fire  a  peremptory  andertakiog  to  try. 

A  RULE  for  judgment  as  in  case  of  a  nonsuit,  had  been  obtained,  for  sot 
proceeding  to  trial  pursuant  to  notice  given  for  the  spring  assizes  for  the 
county  of  Warwick  in  1841. 

Shee^  Seijt.,  now  riiowed  cause,  upon  an  affidavit  stating,  that  in  Mardi, 
1841,  after  the  notice  of  trial,  and  before  the  assizes,  it  had  been  agrecL 
between  die  plaintiff  and  die  defendant,  that  proceedings  should  be 
^stayed,  each  party  paying  his  own  costs,  it  would  be  idle  to  re-  pggj 
quire  a  peremptory  undertaking  under  these  circumstances.  It  is  *- 
obvious  that  this  motion  is  made  on  behalf  of  the  defendant's  attorney.  He 
Jibs  his  remedy  against  his  own  client  for  his  costs ;  and  there  is  no  erousd 
for  suggesting  that  the  arrangement  between  (be  parties  was  made  tor  the 
purpose  of  defeating  his  chance  of  recovering  those  costs  from  the  plaintiff 

Jlndrews^  Serjt,  in  support  of  the  rule.  The  compromise  between  the 
parties  behind  the  back  of  the  attorney  wa?  a  fraud  upon  him.  [Erskinc,  J. 
Parties  may  enter  into  a  compromise  in  the  absence  of  their  attorneys,  unless 
the  settlement  be  effected  for  the  purpose  of  cheating  the  attome}*  of  ooe 
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Sf  of  his.  mnfdjr  against  die  o]qpo8ite  {uutyO  When  this  metion  was 
e^  the  answer  which  is  now  set  up  could  not  be  anticipated.  If  there 
were  the  opportunity  of  so  doing,  it  is  highly  probable  Aat  it  would  be 
diown  that  the  compromise^  if  any  really  enstB>,waa  entered  into  for  the 
rery  purpose  of  cheating  the  d^ndant's  attorney* 

TiNDAL,  C.  J.  I  think  we  cannot  make  this  rule  absolute,  or  require  the 
plaintiff  to  give  a  peremptory  undertaking ;  but  the  costs  should  be  costs  in 
the  cause.  The  defendant  has  it  in.  his  power  to.  carry  the  record  down  to 
trial  by  proviso. 

The  rest  of  the  court  concurring —  Rule  discharged,  (a) 

(a)  And  see  JSKai  r.  JSUob,  9  Dowl.  P.  C.  104. 
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A  judgment  against  an  executor  need  not  (before  the  2  6lB  Vict,  ell)  hare  been 
docketed  under  the  proyistons  of  the  4  &  6  W.  db  M.  c.  S0»  in  order  to  entitle  it  to  pre« 
lerence  over  simple  contract  debts  in  the  administration  of  a  testator's  assets. 

The  following  oaae  was  sent  by  the  Master  of  the  Rolls  (Lord  Lanodale) 
for  the  opinion  of.this  court : — 

Jonathan  Taylor,  late  of  Leeds,  in  the  county  of  York,  land-surveyor, 
deceased,  not  beins  a  trader  subject  to  the  banlu-upt  laws,  was  indebted  al 
the  time  of  his  deato,  (which  took  place  on  the  7th  of  January,  1830,)  to  the 
executors  of  Riohanl  Stiinger  deceased,  in  1200i  on  simple  contract,  foi 
money  lent  by  the  said  escecutors.to  the  said  Jonathan  Taylor  in  his  life 
time. 

The  said  Jonathan  Taylor  hj  his  will,  dated  the  13th  of  February,  1825, 
and  a  codicil  thereto,  (of  which  he  appointed  his  wife  Hannah  Taylor, 
T.  W.  Tottie,  and  J.  H.  Shaw,  executrix  and  executors,)  made  certain 
parts  of  his  real  estate  liable  to  the  payment  of  his  debts.  He  afterwards 
made  and  completed  purchases  of  other  real  estate,  whereby  his  personalty 
was  reduced  and  became  insufficient  for  the  payment  of  such  debts. 

For  the  purpose  of  obtaining  payment,  the  executors  of  Richard  Stringer, 
in  1830,  brought  an  action  in  the  Common  Pleas  against  the  executors  of 
Taylor  for  recovery  of  the  said  1200/.  and  interest  Mrs.  Taylor  (who  be- 
fore her  marriage  with  the  testator  was  the  widow  of  the  said  Richard 
Stringer)  severed  her  defence  from  that  of  her  co^xecutors,  withdrew  her 
former  plea  of  "  nfeni  adminitiravitj*^  which  had  been  pleaded  by  all  the 
executors,  and  pleaded  de  novo,  viz.,  ^^plent  admimtiravit  prater  ;^^  admit- 
ting  assets  in  hand  consisting  of  household  furniture  and  effects  to  the  amount 
of  400/.  and  upwards,  and  383/.  money  in  the  hands  of  the  bankers  paid  in  by, 
and  then  standing  in  the  joint  names  of,  the  three  executors.  Upon  this,  a  noUe 
*S871  P^^'^^^^V^  ^^  ^entered  on  the  plea  of  the  two  executors,  with  judg- 
1  ment  of  assets  infiUmro  as  against  thi  m,  and  judgment  against  Mrs. 
Taylor  for  the  assets  confessed,  with  an  award  of  a  writ  of  inquiry  to  assess 
the  damages. 

The  foUowin^  entry  appears  on  the  prothonotaries'  judgment-roll,  but  no 
number  of  the  judgment-roll  is  stated. 

"Trinity  term,  11  G.  4,  1830. 

"  Yorkshire.    Entry  of  nolU  prosequi  and  judgment  of  assets  in  fUturo.^^. 

'*  Waterhouse  and  others,  executors,  plaintiffs.  761.  (a) 

^^  Taylor  and  others,  executrix  and  executor,  defendants."  762.  (a) 

(a)  The  o  umber  of  the  docket-roll. 

3q2 
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The  writ  of  inauiry  was  executed  on  the  2(1  day  of  November,  1830,  ana 
on  the  11th,  final  judgment  was  signed.  The  judgment  obtained  was  for 
the  said  1200/.  and  83/.  13s,  for  interest  and  the  costs  of  the  action.  Upon 
the  judgment  execution  was  issued,  and  the  household  furniture  of  the  tes- 
tator was  seized  by  the  sheriflf;  and,  on  the  26th  of  November,  1830,  die 
sum  of  400/.  9$.  5d.  was  raised  by  the  sale  thereof,  leaving  880/.  3$,  Id. 
due  on  the  judgment. 

The  following  entiy  appears  on  the  docket-roll : 

«<  Michaelmas  Term,  1  W.  4. 

Damages.     Coaotj. 
*  Taylor,  Hannah,?  and  another,  executrix  and  execator  of  Jona^ 
Tottie,  T.  W.      3  than  Taylor,  to  answer  William  Waterfaonse, 

Elias  Holt,  and  William  Cooper,  executors 
of  Richard  Stringer  -  -  iSlSSO  13  0  Yorkshiie. 

«<  Michaelmas  Term,  1  W.  4. 

**  Shaw,  John  Hope,  7  executrix  and  executor  of  Jonathan  Taylor, 
and  Others,  >  to  answer  William  Waterbouse,  Elias  Hol^ 

and  William  Cooper,  executors  of  Richard 
Stringer        -        -       -       -        -        -      £1S80  13  OToricshiie. 

The  case,  after  setting  out  a  copy  of  the  judgment,  proceeded  as  follows: 

*  A  creditors'  bill  in  Chancery  was  filed  by  one  of  the  creditors  on  r*ooo 
behalf  of  himself  and  the  other  unsatisfied  creditors  of  the  said  Jo-  '- 
nathan  Taylor,  against  the  executors  in  the  month  of  June,  1830,  for  an  ac- 
count and  an  equal  distribution  of  his  assets ;  and  a  decree  was  obtained  in 
such  suit,  on  the  22d  June,  1831,  being  after  the  said  judgment  was  ob- 
tained. Under  the  decree  the  judgment  creditors  proved  for  the  balance  of 
their  debt. 

The  executors  of  Richard  Stringer,  by  the  proceeds  of  their  said  levy, 
have  received  about  6s.  8d.  in  the  poundf  on  their  original  demand,  and  they 
have  petitioned  the  court  to  be  allowed  to  receive  the  880/.  3s.  7flf.,  the  re- 
mainder of  their  judgment  debt  out  of  assets  standing  in  the  name  of  the 
accountant-general,  in  priority  to  the  simple  contract  creditors. 

The  plaintifT  and  the  other  simple  contract  creditors  having  opposed  the 
prayer  of  this  petition,  the  matter  has  been  argued  before  the  Master  of  the 
Rolls ;  and,  by  an  order  made  in  the  said  cause  on  the  5th  of  December, 
1840,  it  was  ordered  that  a  case  should  be  made  for  the  opinion  of  the 
judges  of  this  court ;  and  it  was  orde*^  that  the  questions  m  such  case 
should  be — 

First,  whether  it  was  necessary  to  docket  the  judgment  recovered  by 
£Iias  Holt,  William  Waterhouse,  and  William  Cooper,  against  the  defend- 
ants Hannah  Taylor,  Thomas  William  Tottie,  and  John  Hope  l^aw,  as 
executors  of  Jonathan  Taylor  deceased,  the  testator,  in  order  to  give  prefer- 
ence against  those  executors,  in  the  administration  of  the  testator's  estate, 
in  pursuance  of  the  statute  4  &  5  W.  &  M.  c.  20.  And  if  the  judges  of 
this  court  shall  be  of  opinion  that  it  was  necessary  to  docket  such  judgment, 
then, 

Secondly,  whether  such  judgment  was  duly  docketed. 

*Stepheny  Serjt.,  for  the  plaintiffs.     It  is  submitted  that  this  judg-  r.ggg 
roent  should  have  been  regularly  docketed;   and  not  being  so,  it  ^ 
can  have  no  preference  over  general  creditors :  for,  by  the  4  &  5  W.  &  M. 
c.  20,  (a)  it  can  rank  only  as  a  simple  contract  debt.    It  is  clear,  that  by 

(a)  Whieh,  after  reciting  that  "  great  mischiefs  and  damages  happen,  and  cone  if 
well  to  persons  in  their  life-times,  bat  more  often  to  their  heirs,  executors,  and  adniiB» 
irators,  and  also  to  pnrchasers  and  mortgagees  by  iadgments  entered  ;:pon  reeofd  ia 
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the  statute,  no  judgment  was  to  have  any  preference,  unless  it  were  properly 
docketed.  There  were  two  descriptions  of  dockets.  The  prothonolaries 
kept  a  register  of  every  judgment, — which  judgments,  however,  were  not 
entered  alphabetically, — ^aud  that  was  called  the  docket  or  prothonotaries' 
roll.  Beside  this  there  was  the  docket  book  kept  by  the  clerk  of  the  essoigns, 
pursuant  to  the  statute,  in  which  the  names  were  entered  alphabetically. 
When  any  judgment  was  to  be  entered  on  the  roll,  the  practice  was,  for  the 
attorney  to  obtain  a  proper  number  roll,  enter  thereon  the  judgment,  and 
then  take  it  to  the  clerk  of  the  essoigns,  who  made  out  the  docket,  and  car- 
ried in  the  roll.  It  is  stated  in  the  return  of  the  prothonotaries  (First  Report 
on  Public  Records,  Appendix  F.  1,  Feb.  26th,  loOO)  that  among  the  public 
records  and  rolls  in  their  custody  are  '^  docket-rolls  which  contain  the  nature 
of  the  pleadings,  description  of  the  actions,  counties  in  which  revenues  are 
*8901   '^^'  nsina^  of  the  attorneys  and  parties,  and  the  *number-rolls  in  all 

-I  causes  the  records  whereof  are  filed  in  the  treasury  of  this  court  in 
Westminster  Hall."  The  return  of  the  deputy  clerk  of  essoigns  (Appendix 
F.  2,  Feb.  26th,  1800)  states  that,  "  he  has  in  his  custody  as  deputy  clerk 
of  the  essoigns,  sundry  parchment  books,  wherein  are  entered  and  kept  in 
alphabetical  order  by  the  defendant's  surname,  pursuant  to  the  statute  of  the 
4  &  5  W.  &  M.  c.  20,  s.  2,  a  docket  of  all  the  final  judgments  entered  in 
the  Court  of  Common  Pleas,  which  he  extracts  from  the  recoids  of  such 
judgments  every  term,  and  afterwards  carries  and  lodges  the  said  records 
in  the  treasury  of  the  said  court  at  Westminster  Hall."  It  will  be  contended 
that  a  judgment  obtained  against  an  executor  need  not  be  docketed — ^that 
an  executor,  being  a  party  to  the  record,  is  fixed  without  any  notice.  If 
the  only  object  of  the  statute  bad  been  to  protect  an  executor  against  judg- 
ments of  which  he  had  no  notice,  the  argument  might  prevail ;  but  the  in- 
tention was  general,  namely,  to  protect  purchasers,  mortgagees,  &c.  [Colt- 
man,  J.  Do  you  contend  that  an  executor  might  safely  pay  simple  contract 
creditors  after  notice  of  such  a  judgment  as  this?]  Yes.  According  to  the 
statute  such  a  judgment  is  to  have  no  preference.  [Tindal,  C.  J.  The  other 
side  mean  to  contend  that  the  act  applies  only  to  judgments  obtained  against 
the  testator.]  That  argument  cannot  be  supported  without  cutting  down 
the  words  oi  the  act ;  for  it  is  clear  that  the  statute  was  not  passed  merely 
for  the  protection  of  executors.  It  was  held  in  ISckey  v.  Hayter^  6  T.  EL 
384,  that  a  debt  on  a  judgment  against  a  testator  or  intestate,  not  docketed 
according  to  the  directions  of  the  statute,  is  by  that  act  put  on  a  level  with 
simple  contract  debts.  And  in  Steel  v.  Rorhey  1  B.  &  P.  307,  it  was  deter- 
*8911   °^^^'  ^^^  ^°  outstanding  judgment  against  a  testator  or  intestate,  *not 

-I  docketed  according  to  the  directions  of  the  act,  cannot  be  pleaded 
by  an  executor  or  administrator  to  an  action  on  simple  contract.  That  case 
is  a  direct  decision,  that  an  executor  cannot  set  up  a  judgment  not  docketed ; 
and  it  mes  a  long  way  to  decide  the  question  before  the  court.  There  ?an 
be  no  distinction  between  a  judgment  recovered  against  a  testator  and  an 
executor.  [Maule,  J.  Would  a  judgment  against  an  executor,  de  bonis 
propriigj  require  to  be  docketed  ?]  Such  a  Judgment  could  not  be  obtained, 
except  in  the  case  of  a  deoasiavU.    In  Hall  v.  Tapper^  3  B.  &  Ad.  655,  (23 

tbeir  majestiet  eoarta  at  Westminster,  against  the  persons  defendants,  by  reason  of  the 
difRcnltf  there  is  in  flnding  ont  such  jndgments;"  and  for  remedy  thereof,  enacting,  by 
sect.  S,  that  all  jadgments  for  debt  by  confession,  mom  sum  tn/ormaiiit,  or  nil  dieit,  shall  be 
docketed  in  the  manner  therein  mentioned,  by  sect  3,  provides,  *'  that  no  judgment  not 
docketed  and  entered  in  the  said  books  as  aforesaid,  shall  affect  any  lands  or  tenements 
as  to  pnrcbasers  or  mortgagees,  or  kavt  any  prtfirmn  agamti  hrir$f  txtaUartj  or  tdmmktn^ 
Isrs  m  thdr  admmUtratum  of  their  an€i9ton\  ttttator^^  or  i^tttaiu*  utotu!* 
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B.  C.  L.  R.,) — ^wbeie  to  mitb  fkdta  oira  judgment,  die  defenaant,  an  execo* 
trix  pleaded  that  she  fully  administered  hghrt  she  had  notice  of  the  recovery^ 
and  that  she  had  no  assets  since, — the  plaintiff  neplied,  that  the  defendant 
had  notice  of  the  recoveiy,  on,  &c.,  and  had  assets  afterwards ;  and  it  was 
held,  that  the  mention  of  notice  in  the  plea  was  suxplusage,  and  the  replica- 
tton  bad,  as  leading  to  an  immaterial  issue;  for  a  judgment  to  be  entitled  to 
preference  in  administration,  must  be  docketed  pursuant  to  the  stat  5  W. 
&  M.  c.  20,  and  notice  of  it  in  any  other  way  isof  no  consequence.  [Tik- 
DAL,  C.  J.  To  whom  do  you  say,  the  woras  '^  purchasers  or  mortgagees'* 
apply  ?  Do  they  not  apply  to  purchasers  or  mortgagees  from  parties  against 
whom  the  action  is  to  be  brought?]  It  is  submitted  that  the  clause  applies 
to  heirs  and  executors  generally :  it  evidendy  extends  to  the  heir  or  executor 
of  the  party  who  owes  the  debt ;  and  there  is  nothing  in  it  limiting  the 
words,  ^^  purchasers  or  mortgagees,''  to  parties  taking  from  the  testator  him- 
self;* at  any  rate,  the  words,  ^*or  haye  any  preference  against  heirs,"  &c., 
are  quite  distinct  from  the  former  part  of  the  clause.  The  effect  of  obtain- 
ing a  judgment  against  an  executor  for  a  simple  contract  debt,  *is,  r*a^ 
that  the  party  recorcring  it  may  require  it  to  be  paid  in  prefenence  '- 
to  other  creditors  by  simple  contract,  in  the  same  manner  as  in  the  case  of  a 
judgment  against  the  testator.  That  a  judgment  against  an  executor  stands 
on  ue  same  footing  as  one  recovered  against  his  testator,  appears  from  AA- 
ky  y.  Pococky  3  Atkyns,  208 ;  Wentworth's  Office  of  Executors,  145 ;  and 
Hancock  v.  Prawdj  1  Wms.  Saund.  331,  where  the  form  of  pleading  a  ji 
ment  against  an  executor  is  giren ;  Prince  t.  JVichobtm^  5  Taunt. 
[Maule,  J.  Does  the  plea  state  that  the  judgment  was  docketed  ?]  No,  for 
the  statute  did  not  alter  the  established  rules  of  pleading.  [Maule,  J.  Is 
there  any  case  of  a  replication  to  a  judgment  against  an  executor,  that  it 
Mras  not  docketed  ?  Cases  on  such  a  judgment  must  be  common.]  It  is 
usual  to  docket  a  judgment  of  quando  occMmn/,  and  a  form  for  docketing 
such  a  judgment  is  to  be  found  in  Impey's  Practice,  367,  10th  ed.  If  the 
great  object  of  the  act  had  been  to  protect  executors  only,  it  would  bare 
been  differently  worded.  In  Edrich^s  oiae,  5  Co.  Rep.  118  b,  "  the  jadges 
said  they  ought  not  to  make  any  construction  against  the  express  letter  of 
the  statute ;  for  nothing  can  so  express  the  meaning  of  the  makers  of  the 
act  as  their  own  direct  words,  for  index  emimi  sermo  ;  and  it  would  be  dan- 
gerous to  giye  scope  to  make  a  construction  in  any  case  against  the  express 
words,  when  the  meaning  of  the  makers  doth  not  appear  to  the  contraiy, 
and  when  no  inconyenience  will  thereupon  follow ;  and,  therefore,  in  such 
cases,  a  verbis  Uf^  non  est  recedendum.  Here,  the  "  direct  words"  of  the 
statute  are  clearly  opposed  to  the  construction  contended  for  by  the  other  side. 

The  learned  serjeant  then  proceeded  to  argue  that,  assuming  the  judg- 
ment to  be  required  to  be  docketed,  it  had  not  been  duly  docketed  id  ac* 
cordance  with  the  ^proyisions  of  the  statute ;  but  as  the  certificate  r«ggj 
by  the  court  to  the  Master  of  the  Rolls,  turned  entirely  on  the  first  ^ 
question,  the  argument  on  this  point  is  omitted.  The  learned  Serjeant  relied 
chiefly  on  the  objection,  that  the  docket  contained  no  number-roll ;  and  cited 
Brathwaite  y.  Watts,  2  Tyrwh.  293,  2  Cro.  &  J.  319. 

Channellj  Serjt.,  for  the  judgment  creditorB.(a)  If  this  case  depended  on 
the  (question  whether  this  judgment  had  been  properly  docketecf,  it  ipigiit 
be  diflScult  to  contend  that  the  docketing  here  was  strictiy  m  compliancf 
with  the  act. 

(a)  Talfonrd,  Serjt,  appeared  for  Hannah  Taylor,  and  Spankie,  8erjt,  for  Tottie  la' 
Shaw,  but  ux>k  no  part  in  the  argament. 
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But  the  important  point  is,  vhedier  the  statute  required  this  jadgraent  to 
be  docketed  ;  and  it  is  submitted  that  it  did  not.  The  act  was  evidently 
passed  for  the  protection  of  parties  taking,  by  representation,  the  property  of 
another,  but  taking  it  liable  to  encumbrances,  and  was  not  intended  to  apply 
to  judgments  obtained  against  a  representative.  [Tindal,  C.  J.  The  statute 
in  the  preamble  seems  to  point  out  the  distinction.]  The  cases  which  have 
been  cited  have  little  or  no  bearing  on  the  present  case.  In  Hickey  v.  Hay- 
ier  and  Steele  v.  Rorke^  the  judgment  was  against  the  intestate,  and  in  HaU 
T.  Tapper  it  was  against  the  testator.  Those  three  cases  clearly  leave  the 
statute  untouched  as  to  the  question  now  to  be  decided.  The  court  ouffht 
to  pause  long  before  they  hold,  that  as  to  the  party  against  whom  the  judg- 
ment has  been  recovered,  there  can  be  no  other  notice  than  by  docket.  In 
equity,  the  rule  as  to  the  distribution  of  assets,  is  the  same  as  at  law.  Jlfor- 
rice  v.  The  Bank  of  Englandy  Swanston,  App.  573  ;  Abbis  v.  Winter^  lb. 
App.  578,  n.  In  Williams  on  Executors,  800,  3d  ed.,  it  is  stated,  "  A 
*8941  *J^^S°^^"^  against  the  executor  or  admmiatrator  himself  is  not  to  be 
-■  considered  within  the  same  class  as  those  which  are  recovered  against 
the  deceased.  Wentworth's  Office  of  Execut.  270,  14th  ed.  Such  a  judg- 
ment stands  altogether  on  a  different  footing.  It  mar  be  briefly  stated  in  this 
Iilace  that,  with  respect  to  other  creditors  of  the  deceased,  a  creditor  who 
las  obtained  judgment  against  the  executor,  has  no  priority  except  with 
legard  to  debts  of  equal  degree  with  that  upon  which  he  has  obtained  judg- 
ment. Among  such,  his  debt  is  allowed  the  precedence,  because  the  exe- 
cutor ought  to  pay  that  creditor  first  who  uses  die  first  diligence.  Ashley  v. 
Pocockj  3  Atk.  208.  Therefore  the  executor  may  plead  in  bar  to  an  action 
by  a  simple  contract  creditor,  that  there  is  a  judgment  unsatisfied,  which 
another  simple  contract  creditor  has  obtained  against  Um,  the  executor,  and 
that  it  will  exhaust  the  assets  to  satisfy  that  jud^ent;  but  such  a  plea  is 
not  allowable  in  an  action  by  a  creditor  of  supenor  degree,  as  upon  a  bond 
of  which  the  executor  had  notice,  or  a  judgment  which  has  been  docketed.^ 
The  object  of  an  executor  in  confessing  a  judgment,  is,  clearly,  to  give  the 

tarty  obtaining  it  a  preference.  It  would  be  a  singular  thing  if  a  creditor, 
y  issuing  a  writ,  should  gain  a  preference,  and  then,  by  not  docketing  the 
judgment,  should  not  obtain  it  after  all.  By  the  construction  now  con^ 
tended  for,  it  is  not  necessary  to  exclude  the  words  in  the  preamble  "  as 
well  to  persons  in  their  lifetimes"  from  having  any  operation.  The  second 
section  may  possibly  apply  to  all  judgments ;  and  the  third  may  make  judg* 
ments,  not  void  altogether,  but  only  less  operative. 

St^heuy  Serjt.,  in  reply.  The  language  of  the  preamble  shows,  that  the 
*SQ'l  P^^^^^^  ^f  parties  taking  hj  ^representation  was  not  the  only  oh- 
-'  ject  in  view,  but  the  intention  was  generally  to  protect  creditors  and 
all  parties  interested  in  the  administration  of  assets.  Supposing  a  creditor  to 
bring  an  action  a^inst  an  executor  who  pleads  a  judgment  recovered  against 
himself,  the  creditor  is  entitled  to  search  in  order  to  see  if  there  is  any  error 
on  the  record,  &c.  It  may  be  admitted  that  a  judgment  when  recovered 
would  have  precedence  over  simple  contract  debts,  if  it  were  not  for  the  pro« 
visions  of  the  statute.  The  only  difference  between  a  judgment  obtained 
against  a  testator,  and  one  recovered  against  an  executor  is,  that  the  fbrmer 
would  not  have  preference  over  the  latter ;  in  all  other  respects  they  are 
alike,  and  the  same  protection  is  required  against  the  one  as  against  the 
other. 

The  following  c^ificate  was  afterwards  sent  to  the  Master  of  the  RoHstr-^ 
*^  We  have  heard  this  case  argued  by  counsel^  aod  are  of  opinii^i  that  it 
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W9B  not  necessary  to  docket  the  judgment  recovered  by  Elias  Holt,  WiUiam 
Waterhouse,  and  William  Cooper,  against  the  defendnnts  Hannah  Taylor, 
Tlomas  William  Tottie,  and  John  Hope  Shaw,  as  executors  of  Jonathia 
Taylor  deceased,  (testator,)  in  order  to  give  the  preference  against  the  ex^ 
cutorsin  the  administration  of  the  testator's  estate,  in  pursuance  of  the  statute 
ofthe4&5W.  &M.  c.  20. 

"  N.  C.  TiNDAL. 

"  T.  COLTMAN. 

"  W.  H.  MAULE."(fl) 

(a)  See  now  the  3  d&  8  Vict  e.  1 1,  by  which  the  4  d&  5  W.  d&  M.  c  20,  was  repeiM 
ai  to  the  docketing  of  judgments,  and  other  provisions  made  for  the  registration  of  jodf* 
ments.  Bee  also  the  1  dc  3  Vict  c.  1 10,  s.  19 ;  3  db  4  Vict,  c  oss,  s.  3 ;  2  8ndg.  YeDdon 
db  Parehasers,  10th  ed.  401 ;  3  Wms.  Executors,  3d  ed.  804. 
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WELD  V.  WARD. 

Upon  a  feigned  issue— whether,  from  time  immemorial,  there  has  heen  and  is  within  tbi 
parish  of  A.,  a  etrtamkmownportum  of  the  said  parish  consisting  of  lands  called  iqtla^ 
and  whether  from  time  immemorial  there  has  been  paid  and  payable  by  the  occupien 
of  the  lands  called  upiandi,  a  district  modus  of  4J.  for  every  acre  of  such  lands,  die 
affirmative  of  the  issue  is  established  by  proving,  that  there  are  lands  in  the  ptrish 
which  have  immemorially  been  known  as  f^tlamds,  which  have  paid  a  modas  of  U 

.  per  acre,  although  no  precise  boundary  line  between  the  mplamU  and  other  lands  not 
covered  by  the  modas  can  be  shown. 

Feigned  issae  (in  Shoobridge  r.  Ward)  to  try  whether,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  there  has  been  and  is  within  the 
parish  of  Tenterden,  hi  the  county  of  Kent,  a  certain  known  portion  of  the 
parish  consisting  of  nHls  called  uplands^  and  whether  from  time  wbereofi 
Sec,  down  to  the  time  when  the  vicarage  of  the  parish  was  created  and  en- 
dowed, there  was  paid  and  payable  to  the  rector  of  the  said  parish  for  the 
time  being,  by  the  occupiers  of  the  said  lands  caUed  uplands^  by  equal  half 
yearly  payments,  at  Lady-day  and  Michaelmas-day  in  every  year,  or  so  soon 
after  as  lawfully  demanded ;  the  district  modus,  or  customary  payment,  of 
Ad.  for  eveiy  acre  of  such  lands  occupied  by  such  occupiers,  the  homestead 
and  garden  (if  any)  bein^  included  in  such  acreage,  for  and  in  lieu  of  and 
in  full  satisfaction  of  all  tithes  due,  or  alleged  to  be  due,  except  of  com  and 
hay ;  and  whether  from  the  time  when  the  said  vicarage  was  created  and 
endowed,  the  said  district  modus,  or  customary  payment  became,  and  ever 
since  has  been,  and  now  is,  due  and  payable  in  like  manner  to  the  vicar  of 
the  said  parish  for  the  time  being. 

In  Wdd  V.  Ward  the  issue  raised  the  same  question,  substituting  town- 
lands  for  uplands,  and  M.  per  acre  for  4d. 

At  the  trial  before  Lord  Deitman,  C.  J.,  at  the  last  spring  assdzes  for  the 
county  of  Kent,  it  was  proved  *that  the  parish  of  Tenteiden  con-  r»gMj 
tains  three  descriptions  of  land,  viz.,  uplands,  townlands,  and  marsh-  ^ 
lands ;  that  a  modus  had  been  immemorially  paid  of  4d.  an  acre  for  uplands, 
6d.  for  townlands,  and  8d.  for  marshlands ;  that  there  was  a  natural  bound* 
ary  distinguishing  the  marshlands,  but  that  there  was  no  oeriom  Aqmnmi 
houTidary  between  the  uplands  and  the  townlands.  It  distinctly  appeared 
that  the  land  of  the  plaintiff  Shoobridge  was  partly  marshland,  and  that  the 
remainder  was  within  that  portion  of  the  uplands  in  respect  of  whieb  ^ 
question  of  boundary  arooe. 
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On  the  part  of  the  defendant  it  was  contended,  that  the  plaintiflT  not  having 
shown  a  precise  and  ascertained  boundary  between  the  uplands  and  the 
townlandsy  had  &iled  in  establishing  the  affirmative  of  the  issue,  that  there 
was  a  certain  known  portion  (a)  of  Uie  said  parish  consisting  of  lands  aSkd 
uplands.  For  the  plaintiflr  it  was  insisted,  that  it  was  sufficient  to  prove 
that  there  were  parts  of  the  parish  known  by  the  name  of  uplands,  in  respect 
of  which  a  modus  of  4d.  per  acre  had  been  immemorially  paid. 

The  learned  judge  told  the  jury,  that  it  was  incumbent  on  the  plaintiff  to 
show, — ^first,  that  there  was  a  certain  known  portion  of  the  parish  called  up- 
lands,— and,  secondly,  that  a  modus  of  Ad,  per  acre  existed  in  respect  of  the 
uplands :  that  as  to  the  latter  point,  there  appeared  to  be  little  room  for 
doubt ;  but  that  with  respect  to  the  first  point,  it  seemed  to  be  impossible  to 
«ggoi  i^y,  that  the  plaintiff  had  shown  that  the  uplands  formed  *any  certain 
•I  known  district  within  the  parish ;  tibat  there  appeared  to  be  no  means 
of  distinguishing  between  (he  uplands  and  the  townlands,  except  by  drawing 
some  boiiDdaiy  line ;  that  it  was  not  enough  to  show  the  lands  of  the  plain- 
tiff were  within  an  undefined  district  called  the  uplands,  the  question  raised 
by  the  issue  being— whether  there  is  a  certain  known  portion  of  the  parish 
of  Tenteiden,  in  respect  of  which  there  b  a  district  modus  or  customaiy 
payment  of  4d.  for  every  acre  of  such  lands. 

The  jury  having  upon  this  direction  found  a  verdict  for  the  defendant. 

A  similar  verdict  was  taken  in  WM  v.  Ward. 

Sir  Thomas  Witde^  Sent.,  in  Easter  term  last,  moved  for  a  new  trial  in 
both  cases,  on  the  ^und  of  misdirection,  and  of  the  verdict  being  against 
evidence ;  both  objections  resting  upon  the  same  point.  The  effect  of  the 
issue  iq>pears  to  have  been  totally  mistaken.  It  may  be  doubtful  whether 
Blackacre  is  upland  or  townland  ;  but  that  doubt  has  nothing  to  do  with  the 
question  whether  there  is  land  called  ^^  uplands.  "^|||  question  of  boundaiy 
was  for  the  tithe  commissioners.  According  to  ti^Rurse  taken  at  the  trial, 
if  the  occupier  of  one  acre  had  sometimes  paid  6(i.,  which  is  the  modus  for 
townlands,  and  sometimes  4d.,  which  is  the  modus  for  uplands,  he  would 
have  destroyed  the  district  modus  altogether.     A  rule  nisi  being  granted, 

Bampas  and  Stepkeriy  Seijts.,  in  Hilary  term,  showed  cause.  The  plain- 
tiff was  bound  to  show  the  existence  of  a  particular  district  known  by  the 
name  of  uplands ;  ScM  v.  AUgoody  4  Gwill.  Tithe  Cases,  1369 ;  Wood  v. 
Wray,  3  Anstr.  838,  2  Eagle  &  Younge,  436;  GiUibrand  v.  Scoisouy 
4  Price,  267,  1  Wilson,  Exch.  Rep.  130,  1  Daniell,  27,  3  Eagle  &  Younge, 
839 ;  Budd  v.  Champion^  1  Younge,  173. 

^8991  ^^^^  ^'  ^^  ^^  Chatmetly  Serjts.,  (with  whom  was  BramweUy) 
-I  cantri.  It  was  the  duty  of  the  tithe  commissioners  to  ascertain  what 
was  the  quantity  of  land  covered  by  the  particular  modus,  and  to  apportion 
the  money-payment  accordingly.  The  commissioners  are  charged  with  the 
duty  now  sought  to  be  thrown  upon  the  jury  and  the  plaintiff.  The  argu- 
ment on  the  other  side  goes  to  this  extent — ^that  the  vicar  may  say,  ^*  Unless 
you  can  point  out  the  boundary  of  the  uplands,  there  are  no  uplands."  If 
the  titheable  character  of  one  acre  become  uncertain  from  the  operation  of 
sales  or  otherwise,  though  vou  could  show  that  every  other  acre  within  the 
district  had  been  covert  by  the  modus,  it  might  be  said,  '*  Here  is  uncer- 

(a)  The  qaesUon  appears  to  tarn  upon  Uie  sense  to  be  affiled  to  the  ambiganns  word 
'certain,"  to  which  the  defendant  assiin^s  the  meaning  of  the  definite  term  ^rtrtmt^ 
while  the  plaintiff  treats  it  as  equivalent  to  the  indefinite,  **^miiiomJ*  Some  obsearity  is 
also  caused  l»y  the  use  of  the  word  "known;**  the  plaintiff  understanding  the  term 
*  known  portion,"  as  a  portion  known  to  exist,  the  defendant  treating  it  as  meaning  a 
portioD  Hm  ofMl  of  which  is  known. 
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taint^,  the  modus  is  void."  If  a  diitrict  modus  is  bad  oi  ioU^  wheie  Ae 
precis^  boundary  cannot  be  pointed  out,  many  parochial  moduses  would  &il 
on  the  same  eround,  it  not  being  unusual  to  hnd  a  parish  with  a  disputed 
boundary.  In  Madduon  v.  JfuiiaU,  6  Binsh.  226,  3  M.  &  P.  544,  the  cir- 
cumstance of  the  boundary  of  the  district  naving  been  varied  firom  time  to 
lime  by  the  removal  of  hedges,  &c*,  was  held  to  be  immaterial ;  it  appear* 
ing  clearly  that  the  defendant's  land  was  within  the  district,  Bslidi  v. 
Wfightj  1  Younge,  147.  Cur.  ado.  vuU. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  These  were 
issues  directed  by  this  court,  under  the  tithe-commutation  act,  6  &  7  W.  4, 
c.  71,  in  which  the  questions  raised  for  the  jury  were— first,  whether  there 
was  a  certain  known  portion  of  the  parish  of  Tenterden,  consisting  of  lands 
cdled  uplands ;  and  whether  there  was  an  immemorial  district  modus,  or 
customary  payment  of  4<f.  per  acre,  in  lieu  of  vicarial  tithes  of  those  lands: 
and,  secondly,  a  similar  question  as  to  *lands  called  townlands,  and  t^qm 
a  distinct  modus,  or  customary  payment,  of  6d.  per  acre,  in  respect  *- 
of  those  lands.  The  jury  having  found  their  verdict  on  each  of  these  issues 
for  the  defendant,  application  has  been  made  to  us,  in  both  cases  for  a  new 
trial,  on  the  eround  that  the  learned  judge  who  tried  the  cause  misdirected 
the  jury,  and  also  that  the  verdict  was  against  the  evidence. 

These  issues  arose  out  of  a  claim  set  up  by  the  parishioners,  that  all  the 
lands  in  the  parish  had  been  immemorially  exempted  from  payment  of 
vicarial  tithes  in  kind,  and  that  the  vicar  was  entitled,  in  lieu  thereof,  to  a 
certain  modus,  or  customary  payment,  per  acre,  varying  in  amount  aocoid* 
in^  as  each  parcel  of  land  belonged  to  three  known  descriptions  of  land 
within  the  parish.  It  was  alleged  that  the  parish  consisted  of  two  descrip- 
tions of  land,  plainly  distineuiuiable  from  each  other  by  their  position  and 
quality,  namely,  marshlands  and  uplands;  and  that  the  marshlands  had 
always  paid  a  modus  of  8d,  per  acre.  This  was  admitted  by  the  vicar,  and 
was  so  found  by  the  tithe-commissioner ;  and  as  to  that  portion  of  the  parish 
there  is  no  dispute.  But  it  was  further  alleged  by  the  parishioners,  that  of 
the  remainder  of  the  parish,  one  portion  had  been  immemoriallv  known  by 
the  name  of  townlands,  and  had  paid  6d.  per  acre  in  lieu  of  tithes,  and  th« 
jremainder  by  the  name  of  uplands,  and  had  paid  4d,  per  acre ;  both  being 
clearly  distinguishable  from  the  marshlands  by  their  position  and  quality, 
but  not  distinguishable  from  each  other  by  any  natural  mark  or  boundary ; 
and  it  was  admitted  that  the  extent  of  each  could  only  be  ascertained  by 
evidence  of  reputation  and  of  the  customary  payments  immemorially  made 
in  respect  of  each. 

It  was  under  these  circumstances  that  the  present  issues  were  directed ; 
and  the  point  which  we  intended  ^should  have  been  submitted  to  the  poQi 
jury, — and  which  we  thought  at  the  time  the  form  of  the  issue  was  *• 
capable  of  raising, — was,  whether  it  appeared  to  the  jury,  either  bj  repu- 
tation or  other  evidence,  that  there  were  parts  of  the  paiiui,  either  lying  to- 
gether or  separated  from  each  other  and  insulated,  known  by  the  name  of 
townlands,  and  which  from  time  immemorial  had  paid  a  modus, — ^not  as  a 
farm  modus,  but  a  district  modus, — of  6d.  per  acre ;  for  if  such  should  be 
the .  opinion  of  the  jury,  it  appeared  to  us  that  such  lands  might  well  be 
held  to  constitute  a  certain  known  portion  of  the  parbh,  and  that  no  objec- 
tion could  be  made  to  such  construction,  either  on  the  ground  of  their  beiog 
disjoined  from  each  other  and  lying  in  difierent  directions  from  the  town, 
nor  again  because  no  certain  and  definite  limit  or  boundary  could  be  traced^ 
so  that  all  the  lands  which  fell  within  such  limit  or  boundary  were  to  be 
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considered  as  townlands,  and  all  which  lay  without  it  as  uplands ;  for  if  in 
various  parts  of  the  parish,  some  particular  lands  were  shown  to  have 
been  known  as  townlands  from  the  earliest  times,  and  their  several  limits  to 
be  assignable,  and  the  modus  of  6d.  per  acre  to  have  been  paid  in  respect 
of  them,  it  appeared  to  us  that  they  ought  not  to  lose  the  character  and  de- 
scription  of  townlands  merely  because  the  limit  or  boundary  of  other  lands 
claiming  also  to  be  townlands  was  left  in  doubt  or  uncertainty.  As  if,  for 
example,  the  claim  had  been  made  in  respect  of  500  acres  widiin  the  parish 
belonging  to  different  occupiers,  as  being  townlands,  and  the  situation  and 
limits  of  part  only  of  this  quantity  were  proved  to  the  satisfaction  of  the 
jury ;  but  as  to  the  other  part  was  left  in  doubt  and  obscurity,  we  thought, 
ancl  still  think,  the  affirmative  of  the  issue,  viz.,  that  there  was  a  certain 
known  portion  of  the  parish  called  townlands,  might  properly  be  found  by 
the  jury.  If  we  put  the  case  that  the  issue  had  been,  whether  lands 
*9021  ^^^^  within  a  certain  known  hamlet  being  part  of  a  parish,  and 
•I  had  paid  a  certun  modus  per  acre,  although  the  boundary  line  of  the 
hair.]et  might  in  some  parts  be  indistinct  or  altogether  uncertain,  yet  if  there 
were  some  lands  which  were  clearly,  and  beyond  all  contradiction,  within 
the  hamlet,  we  cannot  but  think  the  jury  mi^ht  be  satisfied  of  the  fact  with 
respect  to  those  lands.  In  fact,  the  question  m  this  case  is,  not  whether  any 
particular  man's  land  was  withm  the  portion  of  the  parish  called  townlands, 
(supposing  such  portion  to  exist,}  for  that  would  be  a  question  for  the  com- 
missioner to  decide  when  the  claim  is  made  before  him,  but  whether  there 
is  any  such  portion  of  the  parish  at  all. 

It  appears,  therefore,  to  us,  that  the  attention  of  the  jury  has  not  been 
called  to  the  precise  point  for  which  the  issue  was  intencfed  ;  though  un- 
doubtedly the  issue  is  so  framed  as  to  be  open  to  the  interpretation  given  to 
it  by  the  learned  judge  at  the  trial,  and  which  certainly  is  not  an  unreason- 
able interpretation,  (a)  Without  anticipating  what  the  verdict  of  the  jury 
will  be  when  the  issue  is  explained  to  them  in  the  manner  in  which  we  have 
above  expounded  it,  we  think  the  plaintiffs  in  the  respective  causes  are  enti- 
tled to  have  the  opinion  of  a  jury  upon  the  issue  when  accompanied  with 
that  explanation,  (b)  Rule  absolute. 

(a)  Ante,  897  (a).  The  defendant  might  fairly  say,  **  By  my  construction  of  the  ]ao- 
l^age  of  the  issac,  I  give  effect  to  all  the  terras  which  you  have  introduced  into  it ;  but 
you,  after  electing  to  insert  the  words  **  ceruiin"  and  **  known,"  now  seek  to  i*eject  those 
voidn  as  nugatory. 

(6)  See  Ward  v.  Pamfnt^  antd,  voL  i  p>  660,  (90  E.  O,  L.  RO 
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IN  THE  COMMON  PLEAS, 

EASTER  VACATION,  4  VICTORIA. 

TRIAL  AT  BAR. 

Before  Tindal,  C.  J.,  Bosanquet,  J.,  Coltmak,  J.,  end  EBomnE,  J. 


PADDOCK  V.  FORRESTER  and  Another. 

A  'prescription  to  enter  and  dig  for  minermK  making  wmpttuaium,  is  an  tniin  preseripCioB 
and  will  not  support  the  affirinatiTe  of  an  issne  taken  upon  a  plea  justifying  nsderi 
prescription  to  enter  and  dig  for  minerals,  omitting  the  qualification  as  to  making  eoa- 
pensatioD. 

But  in  a  plea  statiug  snch  prescription  correctlj,  it  is  not  necessary  to  allege  that  cob- 
pensation  has  been  made  or  tendered. 

Where  a  letter  written  by  one  of  the  parties  to  a  dispute  to  the  other,  is  expressed  to  U 
**  without  prejudice,"  neither  that  letter  nor  the  answer  to  it  can  be  given  in  eridenfie 
on  the  part  of  the  writer  of  the  first  letter,  although  the  answer  is  not  expressed  to  be 
**  without  prejudice." 

Trespass.  The  declaration  stated  that  the  defendants,  on  the  1st  of 
January,  1834,  and  on  divers,  &c.,  wiitk  force  and  arms,  broke  and  entered 
divers  closes  of  the  plaintiff*,  situate  in  the  parish  of  Stoke-upon^Trent,  in 
the  county  of  Stafford,  to  wit,  &c.,  and  then  with  shovels,  dug  up,  turned 
up,  and  subverted  the  earth  and  soil,  to  wit,  &c.,  and  then  dug,  made,  and 
sunk  divers  mines,  pits,  shafts,  and  holes  of  great  breadth  and  aepth,  to  wit, 
&c.,  in  the  said  several  closes  of  the  plaintiff,  and  then  from  and  out  of  the 
said  mines,  pits,  shafts,  and  holes  so  dug,  &c. ;  and  also  out  of  certain  other 
mines,  pits,  shafts,  and  holes  theretofore  dug,  made,  and  sunk  in  and  upon 
the  said  closes  respectively,  then  raised,  dug,  and  got  divers  large  quantities 
of  coals^  culnij  earih,  soil^  stones^  are^  and  other  wineraU  of  the  plaintilT,  to 
wit,  &c.  &c.,  then  being  of  great  value,  to  wit,  &c.,  and  the  same  so  raised, 
dug,  and  gotten  from  and  out  of  the  said  mines,  pits,  shafts,  and  holes,  they, 
the  ^defendants,  then  seized,  took,  and  carried  away,  and  converted  r^gAi 
to  their  own  use ;  and  on  the  several  days  and  times  aforesaid,  they,  *- 
the  defendants,  with  feet  in  walking,  and  with  cattle,  and  widi  the  wheels 
of,  fcc.,  trod  down,  &c.,  by  means  of  which  premises  the  plaintiff"  was, 
during  nil  time  aforesaid,  greatly  hindered,  and  disturbed  in  the  peaceable 
and  quiet  enjoyment  of  the  said  several  closes. 

First  plea,  not  guilty. 

Second  plea, — to  the  raising,  dimng,  and  getting  from  and  out  of  the 
said  mines,  pits,  shafts,  and  holes,  the  said  quantities  of  coah^  culm,  earth, 
soil,  stones,  ore  and  other  ndneraiSy  and  seizing,  taking,  and  carrying  away, 
and  converting  the  same  to  the  defendants'  own  use ;  that,  the  said  coals, 
culm,  fcc.,  at  the  said  several  times  when,  &c.,  were  not,  nor  was  any  of 
them,  the  coals,  fcc.,  of  the  plaintiff*;  concluding  to  the  country. 

Third  plea, — ^to  the  breaking  and  entering  the  said  closes,  and  with  shovel^ 
&c.,  digging  up  and  subverting  the  earth  and  soil  of  the  said  closes,  and 
digging,  making,  and  sinking  the  said  mines,  pits,  shafts,  and  holes,  and  out 
of  the  said  mines,  pits,  shafts,  and  holes ;  and  also  out  of  the  said  other  mines, 
pits,  shafts,  and  holes  raising,  digging,  and  getting  the  said  ijuantiries^ 
culm,  earth,  soil,  and  stones,  and  with  feet  in  walking,  and  with  the  said 
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eatde,  and  irith  the  wheels  of,  &c.,  treading  down/  Ssjo.;  that  the  said 
closes  in  which,  &c.|  were  situate  in  the  townships  of  Sheltoni  otherwise 
Shulten,  and  Handley,  otherwise  Hanley,  in  the  pansh  and  county  aforesaid, 
or  (a)  one  of  them ;  and  at  the  said  several  times,  &c.,  and  from  time 
whereof,  &c.,  had  been  and  still  were  within  and  parcel  of  the  manor  of 
Newcastle-under^Lyme  in  the  county  aforesaid ;  and  that  the  said  township 
*9051    ^  Shelton,  and  also  the  said  "^township  of  Handlej^  during  all  the 

-I  time  aforesaid,  had  been  and  still  were  within  the  said  manor ;  and 
that  long  before  the  several  times  when,  &c.,  to  wit,  on  the  18th  of  April, 
1807,  our  late  sovereign  lord  King  Greorge  the  Third  was  seised,  in  his 
demesne  in  fee,  in  right  of  his  duchy  of  Lancaster,  of  and  in  the  said  manor 
of  Newcasde-under-Lyme,  and  of  and  in  the  collieries,  mines,  seams,  and 
Teios  of  coal,  and  veins  or  beds  of  ironstone,  and  other  ores  and  minerals 
flituate,  lying,  and  being  within  the  said  manor ;  and  that  the  said  late  king, 
and  all  those  whose  estate  he  then  had,  of  and  in  the  manor,  and  of  and  in  the 
said  collieries,  mines,  seams,  and  veins  of  coal,  and  veins  or  beds  of  ironstone, 
and  other  ores  and  minerals,  for  the  time  being,  and  his  and  their  tenants  and 
fanners,  occupiers  of  the  said  collieries,  mines,  seams,  and  veins  of  coal,  and 
veins  or  beds  of  ironstone,  and  other  ores  and  minerals ;  and  all  those  persons 
respectively  to  whom,  from  time  to  time,  he  or  they  had  granted  license  and 
liberty  to  work,  search  for,  win,  get,  and  brine  up  the  said  collieries,  mines, 
seams,  and  veins  of  coal,  and  veins  or  beds  of  ironstone,  and  other  ores  and 
minerals,  from  time  whereof,  &c.,  had  been  used  and  accustomed  of  right, 
and  of  right  ought  to  have  been  used  and  accustomed,  and  they  still  of 
light  oug^t  to  be  used  and  accustomed,  as  oAen  as  it  might  be  necessary  for 
the  purpose  of  efiectually  draining,  getting,  winning,  and  working  the  said 
collieries,  &c.,  to  enter,  and  of  right  still  ought,  as  often  as  it  may  be  neces- 
sary for  the  purpose  aforesaid,  to  enter  into  and  upon  any  lands  parcel  of  the 
said  manor,  and  within  the  townships  aforesaid,  and  then  and  there  for  the 
purpose  aforesaid  with  shovels,  &c.,  to  dig  up,  turn  up,  and  subvert  the  earth 
and  soil  of,  and  dig,  make,  and  sink  mines,  pits,  shafts,  and  holes  in  and 
npon  the  said  lands ;  and  out  of  the  said  mines,  pits,  shafts,  and  holes  so 
*9061   ^"8^'  msdey  and  sunk  as  aforesaid,  and  out  of  *other  mines,  pits, 

-I  shafts,  and  holes  theretofore  dug,  made,  and  sunk  in  and  upon  the 
said  lands,  to  raise,  dig,  and  get  the  coals,  ironstone,  ore,  and  other  minerals, 
tiiere  found,  and  the  same  when  so  raised,  dug,  and  got  from  and  out  of  the 
said  mines,  pits,  shafts,  and  holes,  to  seize,  take,  and  carry  away,  and  to 
convert  to  his  or  their  own  use,  doing  no  more  than  necessary  for  that  pur- 
pose. *  *  That  the  said  late  king  bein^  so  seised,  before  the  several 
times  when,  fr«.,  to  wit,  on  the  18th  of  Apnl,  1807,  by  his  certain  inden- 
ture, sealed  with  his  seal  of  his  duchy  of  Lancaster,  and  then  made  between 
himself,  of  the  one  part,  and  the  right  honourable  Granville  Levison  Grower, 
now  Earl  Granville,  of  the  other  part,  and  in  due  manner  enrolled  of  recontl 
in  the  Court  of  Chancery  of  the  said  late  king,  at  Westminster,  did  grant 
and  demise  unto  the  said  G«  L.  Grower,  his  executors,  &c.,  all  those  col- 
lieries or  mines,  veins  or  seams  of  coal  called,  &c.,  situate  and  being 
within  the  several  liberties,  townships,  or  villages  of  Shelton  and  Hand- 
lev,  within  the  manor  of  Newcastle-under-Lyme,  parcel  of  the  possessions 
of  his  said  majesty's  duchy  of  Lancaster,  in  the  county  of  Stafibrd,  and 
also  other  mines  and  veins,  and  seams  of  coal  belonging  to  his  said  majesty 
within  the  liberties,  townships,  or  villages  aforesaid,  as  well  as  those  whi^h 
had  been  then  already  discovered  open  and  worked,  as  those  which  should 
(a)  This  woold  have  heen  had  npoa  special  demarren  for  oncertainij* 
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thereafter  be  &uu(l  open  and  worked  bj  virtae  of  the  said   indentiiity 
together  with  full  power,  license,  liberty,  and  authority  to  and  for  the  said 
G.  L.  Gower,  his  executors,  &c.,  from  time  to  time,  during  the  continuance 
of  that  said  demise,  at  his  and  their  will  and  pleasure  to  dig,  search  for,  dis- 
cover, win,  and  get  the  mines,  veins,  and  seams  of  coal  within  the  said 
liberties,  townships,  and  villages,  and  to  take,  carry  away,  and  conyert  the 
same  to  his  and  their  own  use ;  and,  for  the  more  efiectiudly  draining,  get- 
tine,  winning,  and  woiking  the  said  mines,  veins,  *and  seams  of  coal,    rpqrfj 
and  carrying  away  and  converting  the  same ;  to  dig  and  sink  pits,   '- 
erect  engines,  carry  up  soughs  and  drains,  and  to  get  sand  and  get  and  bum 
clay  into  bricks  and  tiles,  and  to  make  and  use  such  cuts,  watercourses, 
sluices,  roads,  and  to  do  all  other  acts,  matters,  and  things  which  should  be 
necessary  or  expedient  for  the  several  purposes  aforesaid,  within  any  part  or 
parts  of  the  said  liberties,  townships,  or  villages,  in  as  large,  ample,  and  bene- 
ficial a  manner  as  the  said  late  king  might  or  could  have  done  in  case  the 
said  indenture  had  not  been  made :  Habendum,  to  the  said  G.  L.  Giower,  his 
executors,  &c.,  from  the  25th  of  March  then  last  past  for  the  term  of  forty-ooe 
years.    And  his  said  late  majesty  did  also  in  and  by  the  said  indenture, 
grant  and  demise  unto  the  said  G.  L.  Gower,  all  those  veins  or  beds  of  iron- 
stone and  other  ores  and  minerals  found  or  to  be  found  within  the  said  Uber- 
ties,  townships,  or  villages,  and  with  full  license,  power,  and  authority  to  and 
for  the  said  G.  L.  Gower,  his  executors,  &c.,  and  his  and  their  agents,  ser- 
vants, and  workmen  during  the  said  term,  to  work,  get,  and  raise  the  same  to 
and  for  his  and  their  sole  usfs ;  and  for  the  more  effectually  draining,  getting, 
winning,  and  working  the  said  reins  or  beds  of  ironstone  and  other  ores 
and  minerals,  and  carrying  away  and  converting  the  same,  to  dig  and  sbk 
pits,  erect  engines,  cany  up  soughs  and  drains,  to  get  sand,  and  to  get  and 
bum  clay  into  bricks  and  tiles,  and  to  make  and  use  such  cuts,  watercourses, 
duices,  and  roads,  and  to  do  all  other  acts,  matters,  and  things,  which  should 
be  necessary  and  expedient  for  the  several  purposes  aforesaid  within  any 
part  or  parts  of  the  said  liberties,  townships,  or  villages,  in  as  large,  ample, 
and  beneficial  a  manner  as  the  said  late  king,  his  heirs,  &c.,  might  or  could 
have  done  in  case  the  said  indenture  had  been  made  without  any  molesU- 
tion  or  disturbance  *by  the  said  late  king,  his  heirs,  &c.,  or  his  or   r«Q(]g 
their  officers :  Habendum,  to  the  said  G.  L.  Gower,  his  executors,  &c.,   '- 
from  the  25th  of  March  next  preceding;,  for  and  during  the  term  above 
mentioned.    As  by  the  said  indenture  (an  exemplificadon  of  the  enrolmeot 
whereof,  sealed  under  the  said  late  king's  seal  of  the  duchy  of  Lancaster, 
the  date  whereof  is  at  Westminster,  the  said  18th  of  April,  1807,  the  de- 
fendants brought  there  into  oourt)  more  fully  appeared.    By  virtue  of  whidi 
several  demises  the  said  G.  L.  Gower  afterwards,  to  wit,  on,  fcc.,  enterod 
into  and  upon  the  demised  tenements,  collieries,  mines,  veins  and  seams  of 
coal,  and  veins  or  beds  of  ironstone  and  other  ores  and  minerals,  and  became 
and  was  possessed  thereof,  together  with  the  powers,  liberties,  privileges, 
license,  and  authority  aforesaid,  for  the  said  term,  and  continued  so  possessed 
thereof  and  the  occupier  thereof  until  the  several  times  when,  &c.    That 
before  and  at  the  several  times  when,  &c.,  there  were  and  still  are  divers 
collieries,  mines,  seams  and  reins  of  coal,  and  divers  ^antities  of  coeb, 
ironstone,  ores,  and  other  mines  and  minerals  of  great  value  within  and 
under  the  said  closes  in  which,  &c.,  and  within  the  township  of  Shelton  and 
Handley  aforesaid,  and  that  it  was  then  and  there  necessary  for  the  poipose 
of  eflfectually  getting,  winning,  and  working  the  said  collieries,  mines,  seaotf 
and  veins  of  cool,  oreS|  and  minerals,  to  enter  the  said  doses  in  wbi^ 
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*..,  ami  there  to  dig  up,  turn  up,  and  subvert  the  earth  and  soil  of  the  $aid 
closes,  and  to  dig,  make  and  sink  divers  mines,  pits,  shafts,  and  holes 
therein,  and  to  win  and  work  the  same ;  and  also  such  mines,  pits,  shafts, 
and  holes  theretofore  dug,  made,  and  sunk  in  and  upon  the  same  as  afore- 
said, wherefore  the  defendants — as  the  bailifis  and  servants  of  the  said  earl, 
Granville,  and  by  his  command,  and  because  the  said  coals,  ores,  and  mine- 
rals could  not  otherwise  be  ^tten,  won,  or  worked, — at  the  several  times 
^9091  ^^^^7  *&c.,  entered  into  and  upon  thp  said  closes  in  which,  &c.,  for  the 
-I  purposes  last  aforesaid,  and  did  then  and  there,  for  the  said  purposes 
with  shovels  dig  up,  turn  up,&c.,  said  closes,  and  did  then  and  there,  for  the 
said  purposes,  begin  to  dig,  make,  and  sink  the  said  mines,  pits,  shafts,  and 
holes  therein,  and  to  win,  work,  and  get  and  raise,  and  dig  from  such  mines, 
pits,  ^lafts,  and  holes,  and  from  the  said  other  mines,  pits,  shafts,  and  holes 
theretofore,  dug,  made,  and  sunk  in  and  upon  the  said  closes  respectively 
the  said  coals,  ore,  and  other  minerals  above  mentioned,  doing  no  more  than 
necessary  for  that  purpose  *^* ;  and  because  the  said  culm,  earth,  soil, 
and  stones  in  the  declaration  mentioned,  at  the  several  times  when,  &c.,  were 
intermixed  with  the  said  coab,  ore,  and  other  minerals,  and  the  same  were 
then  imbedded  therein,  so  that  without  raising,  digging,  and  getting  a  por* 
tion  of  the  said  culm,  earth,  soil,  and  stones,  it  was  impossible  to  win,  work, 
and  get,  raise,  and  dig  the  said  coals,  ore,  and  other  minerals,  the  defend* 
ants,  at  the  said  several  times  when,  &c.,  in  order  to  win,  work,  and  get, 
raise  and  dig  the  said  coals,  ore,  and  other  minerals,  and  in  winning,  work* 
tng,  and  getting,  raising,  and  digj^ng  the  same,  did  necessarily  and  una* 
votdably,  alone  with  the  same,  raise,  dig,  and  get  a  little  of  the  said  culm, 
earth,  soil,  and  stones  of  the  said  closes,  and  then  and  there  left  the  same  in 
and  upon  the  said  closes  for  the  use  of  the  plaintiff,  doing  no  more  than 
necessary  for  the  purpose  aforesaid ;  and  in  so  doing,  the  defendants,  at  the 
several  times  when,  &c.,  necessarily  and  unavoidably  committed  the  said 
several  trespasses  in  the  introductory  part  of  that  plea  mentioned,  doing  no 
unnecessary  damage  to  the  ptaintiflT  on  the  occasions  aforesaid ;  which  are 
the  same,  &c.    Verification. 

The  fourth  plea  was  similar  to  the  third,  except  that  at  *  ^  anti,  906,  thf 
following  condition  was  inserted :  **  and  making  and  paying  to  the  occu* 
*9101  ^^^^  ^  occupiers,  ^for  the  time  being,  of  such  lands,  a  reasonable 
^  compensation  or  satisfiuition  when  demanded  for  die  user  thereof,  and 
for  aH  damage  occasioned  or  to  be  occasioned  to  the  surface  of  the  said 
lands  thereby ;"  and  at  *^*  anti,  909,  the  following  averment :  '^  and  being 
ready  and  -willing,  and  the  defendants  then  and  there  were  and  still  are 
ready  and  willing,  as  the  bailifis  and  servants  of  the  said  earl,  and  the  said 
earl  then  and  there  was,  and  still  is,  ready  and  willing,  to  make  and  pay 
to  the  plaintifi*,  the  occupier  for  the  time  being  of  the  said  closes  in  which) 
fcc.,  a  reasonable  compensation  and  satisfaction  when  demanded^  for  the 
user  thereof,  and  for  all  damage  occasioned  to  the  sur&ce  of  the  said  closes 
by  so  doing." 

Fifth  plea, — ^as  to  the  trespasses  in  the  introductory  part  of  the  third  plea 
Dientioned,  that  the  several  closes  in  which,  Am;.,  were  situate  in  the  town« 
ships  of  Shelton  and  Handley,  iii  the  parish  and  county  aforesaid,  or  one 
of  them,  and  at  the  several  times  when,  &c.,  and  fh>m  time  whereof  the 
memory  of  man  was  not  to  the  contrary,  and  hence  hitherto  have  been,  and 
M\  are,  within  and  parcel  of  the  said  manor  of  Newca9tle*under-Lyme ; 
and  that  the  said  townships  of  Shelton  and  Handley  during  all  the  time 
iferesaid  have  been  and  sull  are  within  the  said  manor,  and  that  from  a 
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period  long  before  and  at  the  seyeial  times  when,  &c.,  the  qpid  carl  vas 
and  thence  continually,  to  wit,  hitherto  has  been,  and  still  Is,  in  the  hwfiil 
possession,  and  the  occupier,  of  certain  collieries,  mines,  veins  or  seams  of 
coal,  and  veins  or  beds  of  ironstone,  and  other  ores  and  minerals,  sitaate 
and  being  within  and  under  the  several  townships  above  mentioned.    That 
the  said  earl,  and  ail  those  who,  from  time  to  tmie,  have  been  before  him 
the  successive  occupiers  thereof,  have  actually,  as  of  right,  held,  used,  aad 
enjoyed,  without  interruption,  in  respect  of  such  occupation,  fi>r  the  full 
period  oi  forty  years  next  preceding  the  commencement  of  this  suit,  and  of 
ri^ht  *ought  to  have  so  holden,  used,  and  enjoyed,  and  the  said  earl,  ,^** 
being  such  occupier  as  aforesaid,  at  the  said  several  times  when,  &c.,  '- 
of  right  held,  used,  and  enjoyed,  and  still  of  right  ought  to  hold,  use,  and 
enjoy,  the  power,  liberty,  pnvilege,  benefit,  and  easement,  as  often  as  it 
might  be  necessaiy  for  the  purpose  of  effectually  getting,  winning,  and 
working  the  said  collieries,  mines,  vems,  and  seams  of  coal,  ironstone,  and 
other  ores  and  minerals,  to  enter  into  and  upon  any  lands  part  or  parcel  di 
the  said  manor  or  lordship,  and  within  the  townships  aforesaid,  or  either  of 
them,  and  then  and  there,  for  the  purpose  aforesaid,  with  shovels,  &c.,  to 
dig  up,  &c.,  and  (o  dig,  make,  and  sink  mines,  pits,  shafts,  and  holes  of 
great  breadth  and  depth  in  and  upon  the  said  lands,  and  out  of  the  said 
mines,  pits,  shafts,  and  holes  so  due;,  made,  and  sunk  as  aforesaid,  and  out 
of  other  mines,  pits,  shafts,  and  holes  theretofore  dug,  made,  and  sunk  in 
and  upon  the  said  lands,  to  raise,  dig,  and  get  the  coals,  ironstone,  ore,  and 
other  minerals  there  found,  and  the  same,  when  so  raised,  dug,  and  gotteo 
from  and  out  of  the  said  mines,  pits,  shafts,  and  holes,  to  seize,  take,  and 
carry  away,  and  to  convert  to  his  or  their  own  use,  doing  no  more  thao 
necessary  for  that  purpose  *  * :  that  before  and  at  the  said  several  tima 
when,  &c.,  there  were,  and  are,  divers  collieries,  mines,  seams,  and  veins 
of  coal,  and  divers  Quantities  of  coals,  ironstone,  ores»  and  other  mines  and 
minerals  of  great  value  within  the  townships  of  Shelton  and  Handler  afore- 
said, and  that  it  was  then  and  there  necessary,  for  the  purpose  of  efiectually 
getting,  winning,  and  working  the  said  collieries,  mines,  veins,  and  seams 
of  coaa,  ores,  and  minerals,  to  enter  the  closes  in  which,  &c.,  and  there  to 
dig  up,  &c.,  and  to  dig,  make,  and  sink  these  mines,  pits,  shafts,  and  holes 
therein,  and  to  use  and  work  the  same,  and  also  such  mines,  pits,  shafts, 
and  holes  theretofore  dug,  made,  and  sunk  in  *and  upon  the  same  r^gio 
as  aforesaid ;  wherefore  the  defendants,  as  the  bailiffs  and  servants  *- 
of  the  said  earl,  and  bv  his  command,  and  because  the  said  coals,  ores,  ami 
minerals  could  not  otherwise  be  gotten,  won,  and  worked  at  the  several 
times  when,  &c.,  entered  into  and  upon  the  closes  in  which,  &c.,  for  the 
purposes  last  aforesaid,  and  did,  for  the  purposes  last  aforesaid,  with  shovels, 
di^  up,  &c.,  and  did  for  the  said  purposes  begin  to  dig,  make,  and  sink  the 
said  mines,  pits,  shafts,  and  holes  therein,  aixi  to  win,  work,  and  set  and 
raise  and  dig  from  such  mines,  pits,  shafts,  and  holes,  and  from  me  said 
other  mines,  pits,  shafts,  and  holes  theretofore  dug,  made,  and  sunk  in  and 
upon  the  said  closes  respectively  the  said  coals,  ore,  and  other  minerals, 
doing  no  more  than  necessary  for  that  purnase  *^ ;  and  because  the  said 
culm,  earth,  soil,  and  stones  at  the  several  times  when,  &c,,  were  inter* 
mixed  with  the  said  coals,  ore,  and  other  minerals,  and  the  same  were  then 
embedded  therein,  so  that  without  raising,  digging,  and  getting  a  poftion 
of  the  said  culm,  earth,  soil,  and  stones,  it  was  impossiUe  to  win,  wodr, 
and  get,  raise,  and  dig  the  said  coals,  ore,  and  other  minerals,  the  defend* 
ants,  at  the  several  times  when,  &c.,  in  order  to  win,  work,  and  get,  raise. 
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and  dig  tbe  said  coals,  ore,  and  other  minerals,  and  in  winning,  workings 
and  getting,  raising,  and  digging  the  same,  did,  necessarily  and  unavoidably, 
along  with  the  same,  raise  and  dig  and  get  a  little  of  the  said  culm,  Jtc., 
and  there  left  the  same  in  and  upon  the  said  closes,  for  the  use  of  the  plab- 
tiff,  doing  no  more  than  necessary  for  the  purpose  aforesaid ;  and  in  so  doing 
the  defendants,  at  the  several  times  when,  &c.,  necessarily  and  unavoidably, 
for  the  purposes  aforesaid,  committed  the  said  several  trespasses  above  m 
that  plea  in  that  behalf  mentioned,  doing  no  unnecessary  damage  to  the 
plaintiff  on  the  occasion  aforesaid,  and  as  they  lawfully  might  for  the  cause 
aforesaid ;  which  are  the  same,  &c.    Verification. 

*9131       *^^  ^^^  I^'^  ^"'^  similar  to  the  fifth,  inserting  at  *  *  the  con- 
-'  dition,  and  at  *^*  the  averment,  contained  and  added  in  the  fourth 
plea,  ant&,  909. 

^  The  seventh  plea  was  similar  to  the  fifth,  and  the  eighth  the  same  as  the 
mxth,  except  in  alleging  the  exercise  of  the  right  for  twenty  instead*  of  forty 
years  next  preceding  tlie  commencement  of  the  action. 

Ninth  plea — as  to  the  several  trespasses  in  the  introductory  part  of  the 
third  pica  mentioned — ^that  the  closes  in  which,  &c.,  are  situate  in  the 
townships  of  Shelton  and  Handley  aforesaid,  or  one  of  them,  and  at  the 
neveral  times  when,  &c.,  were  and  from  time  whereof,  &c.,  and  thence 
hitherto  have  been  and  are  within,  and  parcel  of,  the  said  manor  of  New- 
casde-under-Lyme ;  and  that  the  said  townships  of  Shelton  and  Handley, 
during  all  the  time  aforesaid,  have  been  and  still  are  within  the  said  manor ; 
and  that  from  a  period  long  before,  and  at  the  several  times  when,  &c.,  to 
wit,  on  the  31st  of  Januaiy,  1832,  his  late  majesty  King  William  the  Fourth 
was  seised  in  his  demesne  as  of  fee  in  ri^ht  of,  &c.,  of  and  in  the  said  manor 
of  Newcastle-under-Lyme,  and  of  and  in  the  collieries,  mines,  veins,  and 
seams  of  coal,  and  veins  or  beds  of  ironstone,  and  other  ores  and  minerals, 
situate  and  being  within  the  manor  aforesaid,  together  with  the  right  and 
liberty  by  himself  or  his  servants  of  entering,  as  of  right,  into  and  upon  any 
lands,  being  part  and  parcel  of  the  said  manor,  and  within  the  townships 
aforesaid,  or  either  of  them,  as  often  as  it  might  be  necessary,  for  the  pur- 
pose of  worldnj?  the  said  collieries,  mines,  seams,  and  veins  of  coal,  and 
veins  or  beds  oi  ironstone,  and  other  ores  and  minerals,  and  then  and  there, 
for  the  purposes  aforesaid,  with  shovels,  &c.,  to  dig  up,  &c.,  and  dig,  make, 
and  sink  mines,  pits,  shafts,  and  holes,  in  and  upon  the  said  lands,  and  out 
of  the  ^id  mines,  pits,  shafts,  and  holes  so  dug,  made,  and  sunk  as  afore- 
*9141  ^^^'  ^^^  ^"^  of  other  *mines,  pits,  shafts,  and  holes  theretofore  dug, 
^  made,  and  sunk  in  and  upon  the  said  lands,  to  raise,  dig,  and  get 
the  coals,  ore,  and  other  minerals  there  found,  and  the  same  when  so  raisra, 
dug,  and  gotten  fix>m  and  out  of  the  said  mines,  pits,  shafts,  and  holes,  to 
seize,  take,  and  carry  away,  and  to  convert  to  his  or  their  own  use,  doing 
no  more  than  necessary  for  that  purpose,  and  making  and  paying  to  the 
tenants  or  occupiers,  for  the  time  being,  of  such  lands,  a  reasonable  com- 
pensation and  satisfaction,  when  demanded^  for  the  user  thereof,  and  for  all 
damages  occasioned  or  to  be  occasioned  to  the  sur&ce  of  the  said  lands 
fliereby ;  that  before  and  at  the  several  times  when,  &c.,  the  late  King  Wil- 
liam the  Fourth  was  working,  winning,  and  getting  the  said  mines,  coals, 
ores  and  minerals,  within  and  under  the  said  closes,  in  which,  &c.,  and  in 
the  town^ip  of  Shelton  and  Handley  aforesaid,  or  one  of  them ;  and  that  it 
was  then  and  there  necessary,  for  the  purpose  of  eflectually  getting,  winning, 
and  working  the  said  collienes,  veins  and  seams  of  coal,  ores  and  minerals, 
to  enter  the  closes  in  which,  &c.,  for  the  purpose  aforesaid,  auu  m  manne* 
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tfaereinbefiyre  mentioned;  wherefore  the  defendants,  as  the-bailifi  and 
servants  of  bis  said  late  majesty,  and  by  his  command,  and  because  the  sud 
coals,  ore,  and  other  minerals  could  not  be  otherwise  gotten,  won,  or  woiked 
at  the  several  times,  when,  &c.,  in  the  declamtion  mentioned,  to  wit,  on  the 
said  1st  of  January,  1834,  and  on  the  said  other  days  and  times  in  the  de- 
claration mentioned,  entered  into  and  upon  the  said  closes,  in  which,  &c.,for 
the  purposes  last  aforesaid,  and  did  then  and  there  for  the  said  purposes, 
with  shovels,  &c.,  dig  up,  &c.,  and  did  for  the  said  purposes  begm  to  dig, 
make,  and  sink  the  said  mines,  pits,  shafts,  and  holes  therein,  and  to  wis, 
work,  and  get,  and  raise  and  dig,  from  such  mines,  jHts,  shafts,  and  boles, 
and  from  the  said  other  mines,  pits,  shafts,  and  holes  theretofore,  *dug,  r^.. 
made,  and  sunk  in  and  upon  the  said  several  closes  in  which,  &c.,  ' 
respectively,  the  said  coals,  ores,  and  other  minerals  above  mentioned,  doue 
no  more  than  necessary  for  that  puxpose ;  and  the  defendants,  as  such  bailifls 
and  servants  as  aforesaid,  then  and  there  were,  and  still  are  ready  and  bill- 
ing, and  his  said  late  majesty,  during  all  the  time  aforesaid,  was  ready  and 
wulin^,  to  pay  to  the  plamtin,  the  occupier,  for  the  time  being,  of  the  closes 
in  which,  &c.,  a  reasonable  compensation  and  satisiaction,  tokm  demanded^ 
for  the  user  thereof,  and  for  all  damage  occasioned  or  to  be  occasioned  tu 
the  surface  of  the  said  closes  by  so  domg ;  and  because  the  said  culm,  eartk, 
soil,  and  stones  at  the  several  times  when,  &c.,  were  intermixed  with  the 
said  coals,  ore,  and  other  minerals,  and  the  same  were  then  imbedded 
therein,  so  that  without  raising,  digging,  and  getting  a  portion  of  the  said 
culm,  earth,  soil,  and  stones,  it  was  impossible  to  win,  work,  and  get  and 
raise,  and  dig  the  said  coals,  ore,  and  other  minerals ;  ibe  defendants,  at  die 
several  times  when,  &c.,  in  order  to  win,  work,  and  get  and  raise,  and  dig 
the  said  coals,  ore,  and  other  minerals,  and  in  winning,  woiking,  and  get- 
ting, raising,  and  digging  the  same,  did  necessarily  and  unavoidably,  aloofi^ 
with  the  same,  raise,  dig,  and  get  a  little  of  the  said  culm,  earth,  soil,  ana 
stones  of  the  said  closes,  and  left  the  same  in  and  upon  the  said  closes  for 
the  use  of  the  plaintiff,  doing  no  more  than  was  necessary  for  the  purpose 
aforesaid  ;  and,  in  so  doing,  me  defendants,  at  the  several  times  when,  &c., 
necessarily  and  unavoidably,  for  the  purpose  aforesaid,  committed  the 
several  trespasses  in  the  introductory  part  of  the  said  third  plea  mentioned, 
doine  no  unnecessarv  damage  to  the  plaintiff  on  the  occasions  aforesaid ;  as 
they  lawfully  might  mr  the  cause  aforesaid ;  which  are  the  same,  jlc.  Veri- 
fication. 

Tenth  plea,  a  justification  under  a  similar  right  in  ^Queen  YTc-  r^jg 
toria,  as  to  the  trespasses  alleged  to  be  committed  during  her  reign.    *- 

Eleventh  plea,  *'  as  to  the  trespasses  in  the  declaration  mentioned,"  not 
guilty  within  six  years. 

Twelfth  plea,  as  to  the  breaking  and  entering  the  closes  in  which,  &c., 
and  digging  up,  &c. ;  and  digging,  making,  and  sinking  mines,  pits,  shafts 
and  holes  therein,  and  raising,  digging,  and  getting  the  said  coals,  culia, 
earth,  soil,  stones,  ore,  and  other  minerals,  and  treading  down,  &c. :  that 
the  plaintiff  was  not  at  the  several  times  when,  &c.,  pomessed  of  thie  closes 
in  which,  See,  or  of  any  part  thereof,  or  of  the  earth  and  soil  of  the  sakl 
c  OSes  in  which,  &c,,  or  any  part  thereof  or  of  the  said  coals,  culm,  earth, 
aoil,  stones,  ore,  or  otfan  minerals,  or  of  any  part  thereof;  concluding  to  (be 
country. 

The  plaintiff  joined  issue  upon  the  first,  the  second,  and  the  twelAh 
pleas. 
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To  the  thiid  plea,  tbe  plaintiff  replied,  traverang  the  prescription,  and 
concluding  to  the  country. 

The  replication  to  the  fourth  plea  stated,  that  after  the  breakmg  and  en- 
tering the  said  closes  in  which,  &c.,  on  the  day  and  year  first  above-men- 
tion^, and  during  the  continuance  of  the  trespasses  in  the  introductory  part 
of  the  third  plea  mentioned,  to  wit,  on  the  1st  of  June,  1839,  the  plaintiff 
gave  notice  to  the  defendants  and  to  the  said  earl,  that  he,  the  plaintiff, 
claimed  a  reasonable  compensation  and  satisfaction  for  the  use  of  the  closes 
in  which,  &c.,  and  for  the  dama^  occasioned  and  to  be  occasioned  to 
the  surface  of  the  said  closes,  by  m  and  about  the  getting,  winning,  and 
working  the  said  collieries,  mines,  seams,  and  veins  of  coal,  ores  and  mine* 
raLs ;  and  then  required  the  said  earl  to  make  and  pay  to  him  the  plabtiff 
such  reasonable  compensation  and  satisfaction  as  aforesaid ;  but  neither  the 
mid  earl  nor  the  defendants,  nor  any  other  person,  did  or  would  then,  or  at 
*9171  *^  ^^^^  ^tne^  make  such  reasonable,  or  any  compensation  or  satis- 
-l  faction  to  the  plaintiff,  but  alto^ther  refused  so  to  do ,  mthout  ikis^ 
that  the  defendants  were  readv  or  wilhng  as  the  bailiffs  and  servants  of  the 
said  earl,  or  that  the  said  earl  was  ready  or  willing,  to  make  or  pay  to  the 
plaintiff  as  occupier  of  the  said  closes  in  which,  &c.,  a  reasonable  compen* 
sation  and  sati^laction  when  demanded  for  the  user  thereof,  and  for  all 
damage  occasioned  or  to  be  occasioned  to  the  surface  of  the  said  closes  by 
the  getting,  winning,  and  working  of  the  said  mines,  seams,  and  veins  oi 
eoal,  ores  and  minerals,  modo  et  jarmd  ;  concluding  to  the  country.(a) 

The  replications  to  the  fifth  and  seventh  pleas  traversed  the  prescription, 
alleged  in  those  pleas,  concluding  to  the  country. 

The  replications  to  the  sixth  and  eighth  pleas  were  the  same  as  that  to 
the  fourth  plea. 

The  replication  to  the  ninth  plea  stated  that  the  defendants  did  not,  as 
the  bailins  or  servants  of  King  William  the  Fourth,  or  by  his  command,  enter 
into  and  upon  the  said  closes  in  which,  &c.,  or  commit  the  said  other  tres- 
passes  in  the  introductoxy  part  of  the  ninth  plea  mentioned,  modo  etformd, 
concluding  to  the  country. 

The  replication  to  the  tenth  plea,  traversed  the  command  by  Queen 
Victoria. 

To  the  eleventh  pleai  the  plaintiff  replied  that  the  defendants  were  guilty 
within  six  years,  concluding  to  the  country. 

The  defendants  added  the  similUer  to  the  several  replications. 
*91R1  ^Talfourdf  Serjt.,  (with  whom  were  ChaamM  and  Wranghmn^ 
•I  Seijts.,)  conducted  the  case  on  the  part  of  the  plaintiff.  (&)  The 
action  was  brought  by  the  plaintiff,  a  copyholder  of  the  manor  of  Newcastle^ 
under-Lyme,  to  recover  compensation  for  various  trespasses  alleged  to  have 
been  committed  on  the  plaintiff's  closes.  The  defendant  Forrester  was  the 
miae-agent,  and  the  other  defendant,  the  ground-bailiff  of  Earl  Granville, 
who  was  lessee  under  the  crown,  of  the  mines  and  minerals  within  the 
manor.  The  right  of  Lord  Granville,  as  such  lessee,  to  enter  and  take  the 
minerals  on  payment  to  the  occupier  of  tl  e  land  of  a  reasonable  compensa- 
tion for  surface-damase,  was  admitted  by  the  plaintiff's  counsel ;  and  the 
counsel  for  the  defencumts  stating,  that  they  had  no  intention  to  raise  any 

(a)  Formerly,  when  |»art  only  of  the  plea  was  traversed»  the  replication  concluded 
with  a  prayer  of  jadgment ;  hot  as  the  defendant  can  rejoin  nothing  bat  what  he  has  said 
before,  this  useless  lengthening  of  Uie  record  is  now  more  commonly  omitted.  And  see 
t  Wms.  Saand.  109  b,  c. 

(6)  The  pleadings  were  opened  by.Wrangham,  ai  the  junior  seijeant,  according  Id 
die  asnal  course  in  trials  at  bar. 
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Juesdon,  or  to  offer  any  eridence  as  to  the  unqualified  right  set  foHh  m  the 
lirdy  fifth,  and  seventh  pleas,  the  only  point  for  the  jury  was,  whether  a  so^ 
fetnt  compensation  for  sur&ce-damage  had  been  tendered.  On  the  part 
of  the  plaintiff  several  witnesses  were  called  to  speak  to  what  would  be  a 
reasonable  compensation  fer  the  damage  done  to  his  lands,  and  to  show  tbt 
reasonable  compensation  had  been  deBModed  and  refused. 

The  following  letters  were  also  offered  in  eyidence. 

The  first  was  dated  the  3d  of  October,  1838,  from  tha  plaintiff  to  Mr. 
Lowndes,  Lord  Granville's  agent. 

"  Sir, — The  trespass  done  by  the  Right  Hon.  Earl  Granville  at  Sbehoa 
colliery  upon  the  surfiice  of  my  land,  I  require  at  the  rate  of  7/.  per  annum, 
which  sum  I  consider  fiir  below  the  real  value,  and  for  each  pittagc  155.  per 
annum.  And  this  I  offer  to  you,  to  put  an  end  to  further  disputes ;  but  the 
above  I  offer  unikoiU  prejudtcej  in  case  it  is  not  agreed  to." 

*The  reply,  bearing  date  the  next  day,  was  as  follows: —  r«g.A 

"  Sir, — The  demand  you  make  for  the  rent  of  your  land,  used  by  ^ 
Lord  Granville  in  his  works,  is  so  ridiculously  high,  that  I  have  no  hesita- 
tion in  refusing  to  give  it.  The  matter  must  therefore  be  decided  by  arbi- 
tration. Mr.  bowers  will  act  for  Lord  Granville,  and  you  will  send  the  name 
of  the  person  you  appoint  as  your  referee.  The  proper  bond  of  arbitration 
shall  be  prepared." 

It  was  objected,  for  the  defendants,  that  as  the  plaintiff's  letter  being 
^^  without  prejudicey^^  could  not  be  received  in  evidence  against  him,  so 
neither  could  that  letter,  or  the  reply  to  it,  be  used  as  evidence  on  hiv 
behalf. 

TiNDAL,  C.  J.  There  is  nothing  to  take  this  case  out  of  the  general  rule. 
It  is  of  great  importance  that  parties  should  be  left  unfettered  by  correspond- 
ence, which  has  been  entered  into  upon  the  understanding  that  it  is  to  be 
without  prejudice.  It  would  be  a  hard  thing  to  allow  the  answer  to  an  offer, 
which  is  stated  to  be  without  prejudice,  to  be  received  in  evidence,  because 
the  same  words  are  not  adopted  in  such  answer. 

The  rest  of  the  court  concurring,  the  letters  were  rejected. 

The  following  letter,  dated  the  23d  of  October,  1838,  was  tendered  in 
evidence  to  show  a  demand  and  refusal. 

^^  Sir, — I  find  during  my  absence  you  sent  the  inclosed  paper,  which  I 
return  to  you  as  not  bemg  a  demand,  to  which,  on  the  pairt  of  Lord  Gran- 
ville, I  am  authorized  to  submit.  Mr.  Lowndes,  in  reply  to  your  last,  in- 
formed you  that  he  could  not  consent  to  pay  what  *you  demand,  11.  r^goQ 
an  acre  and  15^.  a  pit.  I  have  already  given  you  an  account  of  *- 
what  I  consider  a  fair  price  to  be  paid ;  and  if  that  does  not  satisfy  you,  the 
question  can  be  settled  by  arbitration." 

This  letter  was  also  objected  to,  as  referring  to  the  proposition  contained 
in  the  plaintiff's  letter  of  the  3d  of  October. 

TiNDAL,  C.  J.  I  do  not  think  that  the  paper  contained  in  this  letter  could 
have  been  the  plaintiff's  former  proposition,  as  twenty  days  had  elapsed  at 
the  time  that  this  letter  was  written. 

The  defendants'  counsel  then  objected,  that  as  the  letter  referred  to  a  paper 
enclosed,  it  was  not  admissible  without  the  production  of  such  paper,  (a) 

TiNDAL,  C.  J.  I  think  that  for  the  collateral  and  simple  purpose  of 
proving  a  demand,  it  is  admissible.  It  is  impossible  to  read  this  letter,  with- 
out seeing  that  it  is  an  acknowleHgment  that  a  demand  had  been  made  bj 
the  plaintiff  of  7/.  an  acre  and  15^.  a  pit. 

(a)  Vide  Oou  v.  QmHimt^  ant^  SSfi. 
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The  letter  was  accordingly  received  in  evidence. 

Sir  ITumuu  Wilde^  Serjt.,  (with  whom  were  BompaSj  Serjt.,  Eltis^  the 
attorney-general  of  the  duchy  of  Lancaster,  (a)  and  J.  L,  Adolphus^  for  the 
*9211  ^^^^^°^»  'submitted,  that  as  the  right  of  the  crown  and  its  lessee 
-'  to  enter  the  plaintiff's  lands  for  the  purpose  of  working  the  min^s  on 
the  payment  of  a  reasonable  compensation  was  admitted,  and  as  the  damage 
could  not  be  estimated  until  after  such  entry  and  working,  an  action  of  tres- 
pass could  not  be  maintained.  A  refusal  to  pay  damages  would  not  make 
the  parties  trespassers ;  and  there  is  no  pretence  for  saying  that  they  became 
trespassers  ah  initio^  by  reason  of  their  disputing  the  amount  of  the  com* 
pensation.  In  lister  v.  LMey^  7  Ad.  &£.  124,  (34  £.  C.  L.  R.,)  by  a 
turnpike  act,  the  trustees  were  authorized  to  enter  upon,  and  take,  certain 
lands,  and  to  pull  down  certain  houses,  buildings,  &c.,  *^  making  or  tendering 
vUisf action  "  to  the  owners  or  proprietors  of  all  private  lands,  houses,  build- 
ings, &c.,  so  taken  "for  any  loss  or  damage  they  might  sustain  thereby." 
Trespass  was  brought  against  the  defendants  for  taking  lands,  &c.,  for  the 
purposes  of  the  act,  and  a  verdict  was  entered  for  the  plaintiff.  Upon  a 
motion  for  new  trial,  on  the  ground  that  trespass  was  not  maintainable,  it  was 
contended  by  the  defendants  that  the  words  "  making  or  tendering  satisfac- 
tion  "  hid  not  re(^uire  the  trustees  to  make  compensation  before  entering,  as 
"  it  must  often  be  impossible  to  ascertain  beforehand  the  damage  that  will  be 
done ;''  whereupon  Lord  Denman,  C.  J.,  said,  "  I  do  not  see  how  the  last 
observation  can  be  answered.  The  amount  of  compensation  cannot  gene- 
rally be  ascertained  till  the  work  is  done.  The  effect  of  the  words  in  question 
is,  that  they  shall  not  do  it  without  being  Uabk  to  make  compensation." 
LiTTLEOALE,  J.,  Said,  "  There  may  be  a  damage  done  which  was  not  intend- 
ed. The  lord  of  a  manor  often  has  a  power  reserved  to  him  to  enter  lands 
and  dig  mines,  making  compensation ;  but  in  justifying  under  such  a  right, 
*9221  ^^  ^  ^^^  plead  that  he  made  ^compensation  before  entering." 
-'  And  Williams,  J.,  said,  '^  Words  authorizing  trustees  to  enter  lands 
and  remove  buildings,  '  making  or  tendering  compensation,'  cannot  render 
them  trespassers  ab  iniHoj  if  they  omit  to  make  or  tender  it."  (6) 

This  is  not  like  the  case  of  a  party  entering  by  license  or  authonty  of 
law,  where  the  committing  of  any  excess  renders  him  a  trespasser  ab  initio. 
Here,  as  it  is  impossible  at  the  time  of  entering  to  estimate  the  amount  of 
damage,  no  tender  can  be  made  previously  to  making  such  entry. 

With  respect  to  the  replications  to  the  fourth,  sixth,  and  eighth  pleas, 
they  allege  a  demand  of  a  "  reasonable  compensation  and  satisfaction ;"  but 
the  demand  which  has  been  proved  is,  of  a  certain  specific  sum.  There 
has,  therefore,  been  no  such  demand  as  is  necessary  to  support  the  present 
action,  supposing  trespass  to  be  maintainable ;  the  custom  being,  to  make 
such  compensation  on  demand. 

TiNDAL,  C.  J.  There  are  issues  upon  the  record  which  must  go  to  the 
jury,  even  supposing  your  objections  to  be  well  founded. 

The  learned  Serjeant  proceeded  to  address  the  jury,  and  called  witnesses, 
and  among  others  the  agent  of  Earl  Granville,  who  proved,  that  at  a  meet* 

(a)  A  question  arising  as  to  the  right  of  Ellis  as  attomey-geDeral  of  the  duchy  of  Lan^ 
easfeft  to  address  the  coart,  his  patent  of  appointment  was  handed  np  to  the  bench  and 
ezanaioed,  wberenpon  the  Lord  Chief  Jastice  stated  that  the  court,  on  looking  at  Uia 
patent,  were  of  opinion  that  the  privileges  it  conferred  were  confined  to  the  coarts  of 
the  doehjT. 

<^icrr,  whether  tnpposing  the  letters-patent  had  expressly  purported  to  confer  dir 
right  of  aadienee  in  this  court,  such  right  would  have  been  well  conferred. 

iP)  Tide  Th$  Six  CarpenUn^tumtH  Cq.  Bep.  140  a. 
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ing  which  took  place  between  the  plaintiff*  and  himself,  an  agreement  yns 
come  to,  that  the  compensation  to  be  paid  should  be  at  the  rate  of  6/.  65.  an 
acre,  and  that  he  was  about  to  make  the  plaintiff*  a  tender  of  that  amount, 
when  he  was  prevented  by  the  plaintiff*  suddenly  leaving  the  room. 

It  was  admitted,  upon  this  evidence,  that  the  'defendants  were  r»QOQ 
entitled  to  a  verdict  on  the  issues  joined  upon  the  replications  to  the  ^ 
fourth,  sixth,  and  eighth  pleas,  namely,  those  alleging  the  right  to  enter  the 
land  and  take  the  minerals  on  payment  of  reasonable  compensation  to  th« 
occupier.  A  discussion  took  place  as  to  the  entry  of  the  verdict  upon  the 
other  issues,  when  it  was  at  length  agreed  that  the  jury  should  find  for  the 
dt  fendants  upon  the  issues  joined  upon  the  replications  to  the  fourth,  sixth, 
and  eighth  pleas,  and  that  with  respect  to  the  remaining  issues  the  verdict 
should  be  entered  as  the  court  should  afterwards  direct. 

Sir  Thomas  WiUtj  Serjt.,  for  the  defendants,  in  the  following  Tiinity 
term,  obtained  a  rule  nisi  to  enter  the  verdict  as  follows  :-r— On  the  first  and 
second  issues,  for  the  defendants,  except  as  to  the  raising,  getting,  and  dig* 
ging  the  eaHh,  soU,  and  stones,  and  seizing,  taking,  and  carrying  away  and 
converting  the  same  to  their  use,  as  in  the  declaration  alleged ;  on  the  third, 
fourth,  fifth,  sixth,  seventh,  and  eighth  issues,  for  the  defendants ;  on  the 
ninth  issue,  for  the  defendants,  as  to  so  much  of  the  trespasses  as  were 
committed  before  the  death  of  William  the  Fourth,  and  for  the  plaintiff*,  as 
to  the  remainder.  On  the  tenth  issue,  for  the  plaintiff*,  as  to  so  much  of  the 
trespasses  as  were  committed  before  the  death  of  William  the  Fourth,  and 
for  the  defendants,  as  to  the  remainder ;  on  the  eleventh  issue,  for  the  plain- 
tiff*; and  on  the  twelfth,  for  the  plaintiff*,  to  the  same  extent  as  on  the  first 
issue.  The  learned  serjeant  cited  Gray^s  case,  5  Co.  Rep.  78  b ;  S.  C. 
Cro.  Eliz.  405,  per  nom.  Gray  v.  Fletcher. 

Talfourdj  Serjt.,  for  the  plaintiff*,  also  obtained  a  rule  nisi  to  enter  the 
verdict  for  the  plaintiff*  on  all  the  issues  except  the  fourth,  sixth,  and  eighth, 
and  for  judgment  *for  the  plaintiff*  non  obstante  veredicto,  on  the  pooi 
fourth,  sixth,  and  eighth  issues,  and  on  any  others  that  might  be  ^ 
entered  against  the  plaintiff*, — on  the  ground  that  it  appeared  that  the  hou 
in  quo  was  part  of  the  manor  of  Newcastle-under-Lyme,  and  the  right  was 
claimed,  not  by  custom,  as  it  was  submitted  it  ought  to  have  been,  but  by 
prescription.  [The  second  branch  of  the  rule  was,  however,  ultimately 
abandoned.] 

Tnlfourd,  Channell,  vaA  Wrangham,  Serjts.,  in  Michaelmas  term,  were 
heard  for  the  plaintiff*  on  both  rules.  They  referred  to  Lovelace  v.  BeynoUs, 
Cro.  El.  546,  563,  and  Palmer  v.  Stone,  2  Wils.  96,  101. 

Sir  T.  Wilde,  and  Bompas,  Serjts.,  for  the  defendants,  relied  on  Gray*t 
ease;  The  Six  Carpenier^s  case;  Harbin  v.  Green,  Hob.  189;  Grifith  v. 
WiUiamjs,  Sayer,  56;  Kinchin  v.  Knight,  1  W.  Bla.  49,  1  Wils.  253;  (a) 
and  Brook  v.  WUlett,  2  H.  Bla.  224. 

After  some  discussion,  it  was  agreed  between  tiie  counsel  on  both  sides, 
that  the  verdict  on  the  first,  second,  and  twelfth  issues,  should  be  entered 
for  the  plaintiff*,  as  to  the  earth,  soU,  and  stones^  and  for  the  defendants,  as 
to  the  minerals,  and  on  the  eleventh  issue,  for  the  plaintiff*;  leaving  nothing 
for  the  decision  of  the  court  except  the  form  in  which  the  verdict  upon  the 
tbiid  issue  was  to  be  entered.  Cur.  adv.  vuU, 

TiKDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  case  bai 
been  broufi^ht  before  us  on  a  motion  made  by  each  party,  that  the  couft 

a)  And  see  Pmhntr  v.  Aone,  S  Wtts.  96,  lOS. 
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^9251  ^^^'^  direct  *in  what  mode  the  verdict  of  the  jury  upon  a  trial  at 
'■  bar,  should  be  entered  upon  the  several  Usues  raised  upon  the 
record.  In  consequence,  however,  of  the  agreement  between  the  learned 
counsel  during  the  course  of  the  aigument,  as  to  the  finding  upon  several 
of  the  issues,  the  only  question-  that  remains  to  be  consideml  by  us  i3>  as 
to  the  mode  of  entering  the  verdict  upon  the  issue  raised  on  the  third  plea ; 
for  when  the  proper  finding  on  that  issue  is  ascertained,  the  verdict,  upon 
the  fifth  and  seventh  issues  will  follow  the  same  course. 

By  the  third  plea,  the  defendants  justify  under  a  prescription  in  the  name 
of  King  Greorge  the  Third,  in  right  of  the  duchy  of  Lancaster,  to  enter  upon 
the  lands  in  question  for  the  purpose  of  getting  coals,  iron-stone,  ore,  and 
other  minerals,  and  to  dig  and  open  mines  ueron  for  that  purpose,  and  to.  take 
and  carry  away  the  same,  doing  no  more  than  is  necessary  for  that  purpose ; 
and  this  prescription  the  plaintiff*  traverses  in  his  replication,  and  issiue  is 
joined  thereon.  But  by  die  fourth  plea  the  defendants  further  jusU^  under 
a  prescription,  in  the  same  terms  as  the  last,  adding  thereto  this  quakfication 
or  condition,  viz.,  ^^ making  and  paying  to  the  tenant  or  occupier,  for  the 
time  being,  of  such  lands,  a  reasonable  compensation  and  satisfaction,  when 
demanded^  for  the  user  thereof,  and  for  all  damage  occasioned,  or  to  be 
•occasioned,  to  the  surface  of  the  said  lands,  thereby."  The  plaintiff,  in  his 
replication,  admits  the  prescription  so  last  pleaded,  and  alleges  a  refusal  on 
the  part  of  the  defendants,  when  the  same  was  demanded,  to  pay  a  reason- 
able compensation  for  surface-damasre ;  and  issue  being  taken  pn  this  allega- 
tion, the  verdict  is  found  for  the  defendants. 

As  no  evidence  was  given  at  the  trial  of  any  other  prescription  th^n  that 
which  was  admitted  by  the  pleadings,  the  defendants  must  be  considered  in 
^9261  ^^  ^^^^  situation,  as  if  that  conditional  prescription,  and  that  ^only, 
-I  had  been  proved  at  the  trial ;  and  the  question  between  the  parties 
therefore  is,  whether  evidence  given  of  such  qualified  or  conditional  pre- 
scription would  support  the  prescription  stated  in  the  third  plea,  omitting  the 
qualification  or  condition. 

On  the  part  of  the  defendants  it  was  ai^ed,  that  the  condition  is  a  con' 
dUion  subsequent  {a)  only ;  that  as  it  is  impossible  the  damages  can  be  ascer- 
tained, much  less  paid,  until  after  the  minerals  are  taken,  and  as  it  is  even 
•uncertain  whether  they  will  ever  be  demanded,  it  must  be  unnecessary  for 
the  defendants  to  show  this  condition  in  their  pleading ;  but  that  the  same, 
and  also  the  breach  of  it,  ou^t  to  come  from  me  other  side. 

On  the  part  of  the  plaintiff  it  was  insisted,  that  the  prescription  is  one 
entire  prescription,  both  in  form  and  substance ;  and  that  it  is  a  fatal  vari- 
ance if  such  prescription  as  this  be  pleaded  as  an  absolute  prescription  with- 
out qualification  or  condition  annexed  to  the  same.  And,  upon  considera- 
tion, we  are  of  opinion  that  this  objection  on  the  part  of  the  plaintiff/ought 
to  prevail. 

That  the  performance  or  non-performance  of  this  condition,  must  be  alto- 
gether a  matter  subseouent  in  point  of  time  to  the  exercise  of'  the  ri^ht 
claimed  by  the  prescnption  is  undoubtedly  true ;  and  the  consequence  is, 
that  the  defendants  who  set  up  the  prescription-,  cannot  be  called  upon  to 
allege  the  performance  of  the  condition  ;  but  that  the  breach  of  such  condi- 
tion must  be  shown  by  the  other  party.  And,  to  this  efibct,  the  case  of 
Lister  v.  Lobley^  7  Ad.  &  E.  124,  (34  E.  C.  L.  R.,)  is  in  point. 

But  we  think  the  real  question  is,  whether  the  prescrifition  set  out  in  the 
fourth  plea,  is  one  entire  prescription,  or  whether  it  may  be  considered,  vir 

(a)  Vide  ante,  yol.  i.  8,  (80  E.  C.  L.  R;)> 
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taallyi  ai  two  pretcriptiobs,— one,  for  the  lord  of  the  manor,  to  enter  to  take 
the  minerals, — another,  on  the  part  of  the  land  ^owners,  to  demand  »g^ 
reaaonable  compensation  for  the  suriace^amage.  And  it  appears  to  ■• 
us  to  be  one  entire  prescription.  K  the  right  set  up  by  the  defendants  u 
their  fourth  plea  had  been  claimed  under  a  mint  by  the  tenants  or  a  reser* 
ration  by  the  lord,  and  the  deed  when  promiced  had  shown  the  grant  or 
reservation  to  be  '^that  the  lord  should  enter,  paying. a  reasonable  coaipen- 
sation,"  there  could  have  been  no  doubt,  as  we  conceive,  but  that  a  pka 
which  omitted  thie  condition,  would,  upon  such  evidence,  be  found  aguost 
the  party  pleading  it.  And  the  rule  of  construction  must  be  the  same, 
whether  the  plea  is  founded  upon  a  srant  or  upon  an  immemorial  prescript 
lion,  which  pre-supposes  a  grant  And  this  construction  agrees  with  the 
opinion  of  the  court  in  Qrojf^M  auef  5  Co.  Rep.  78  b,  where  the  plaintiff 
entitled  himself  to  have  common  of  pasture  in  the  place  in  which,  &c. ;  and 
the  iury  found  that  he  ou^t  to  have  the  same  common,  but  that  every  copy- 
holder had  used  to  pay  tune  out  of  mind  for  the  same  common,  a  hen  and 
fi^^  ^ggs  every  year.  For  although  the  court  held  in  that  case,  that  on  this 
rerdict  the  plaintiff  should  have  jud^ent  **  for  the  plaintiff  n^  not  show 
more  than  makes  for  him,  and  is  of  his  part,"  yet  it  is  expressly  said  bj  the 
court,  *^  that  if  the  juiy  had  found  that  the  plaintiff  should  have  common, 
pofing  so  many  hens  and  eggs,  the  issue  had  been  found  against  him,  be> 
cause  it  is  parcel  of  the  custom."  And  in  the  case  of  lAwdace  t.  IbyaoUf, 
Cro.  {II.  646,  663,  (a)  the  court,  referring  to  Gfniy'f  cose,  which  had  been 
decided  two  years  before,  stated  the  ground  of  that  decision  to  have  been, 
^that  in  that  case  *'  there  were  two  prescriptions,  the  one  for  the  com*  r^a^ 
moner,  the  other  for  the  lord ;  and  in  the  case  then  before  them,  ■> 
where  the  prescription  was  for  common  generally,  and  the  jury  had  found 
that  the  defendant  had  common  there  bpr  prescription,  prout,  &c.,  **  paying 
for  it  every  year,  a  pennv  to  the  plaintiff;"  the  court  held  the  venlict  to  be 
qg^nst  him  who  pleaded  the  prescription ;  **  for  the  prescription  "  they  said, 
^'  is  entire,  and  the  payment  of  a  penny  annually,  is  parcel  of  the  prescrip- 
tion ;  and  it  shall  be  intended  to  be  as  ancient  as  the  common,  aiKi  that  thej 
began  at  one  time."  And  we  think  the  question  as  to  the  finding  of  th^ 
prescription  stated  in  the  third  plea,  must  be  decided  on  the  principfes  above 
laid  down ;  and  that  there  has  been  a  failure  of  proof  of  that  prescription, 
and  that  the  verdict  on  the  issue  raised  on  the  third  plea,  must  therefore  be 
entered  for  the  plaintiff.  Judgment  accordingly. 

• 

(a)  In  Lord  Anderson's  own  report  of  this  ease,  it  is  said  that  the  eoart  comiHired  ii 
to  the  case  of  a  claim  of  common  for  tix  catthf  and  proof  of  common  for  mx  emttU  Utmi 
md  eomehani.  He  concludes  with  sayin^r*  that  sereral  of  the  jostices  of  the  Qaeea'i 
Bench  agreed  to  the  decision  of  this  court  in  LaMlaet*$  earn.  And  see  Koj**  report  «f 
the  same  case,  Hoj*  60, 60,  and  BnigoiMKiM  v.  Wettom  there  cited. 
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DOE  dem.  BLESARD  and  Others  v.  SIMPSON  and  Others. 

k  ictiator  being  seised  in  fee  of  freeliold  lands,  and  also  of  copyliolds  within  the  msaor 
tnd  forest  of  K.  (which  copyholds  coald  not  be  entailed)  sfter  8|iviDS  a  freehold  estate 
at  H»  ^'lo  the  child  or  children  which  his  wife  shoald  bear  to  him,  their  heirs  and  as- 
sigas,"  devised  as  follows :— ^  I  gire,  derise,  and  bequeath  to  my  son  Dr.  J.  8L,  his  heirs 
tnd  assigns  for  erer,  all,  Scc^  (and  amongst  other  property  the  above  copyholds ;)  but 
if  it  shall  happen  my  said  son  Dr.  J.  8.  shall  die  wUkomt  Uamng  ony  ekUd  or  ckildrtn^  in  that 
case  I  give,  devise,  and  bequeath  all  the  before-mentioned  estates,  dec,  nnto  my  fiv^ 
ehildren,  vis.,  Mary,  dec,  (who  were  illegitimate,)  their  heirs  and  assigns  forever  to  be 
eqoally  divided  amongst  them,  share  and  share  alike ;  and  if  any  of  my  said  five  child- 
ren sbonld  die  before  they  come  of  age  without  tanie,  sach  share  of  him,  her,  or  them 
so  dying  shall  go  equally  amongst  the  survivors.  My  will  also  is,  and  I  hereby  order 
and  direct  that  if  my  present  wife  E.  should  leave  no  issue  to  inherit  the  freehold 
estate  at  H.,  that  all  the  said  estate  at  H.  shall  be  subject  to  the  same  mode  of  distri- 
botion  amongst  my  aforesaid  five  children  as  all  the  other  property  above  mentioned 
|;i?en  and  bequeathed  to  my  said  son  Dr.  J.  8.  in  case  he  die  without  tMne." 

firU,  that  if  the  lands  had  been  freehold.  Dr.  J.  8.  would,  under  the  foregoing  devise, 
have  taken  an  estate-tail,  with  remainder  over  to  the  testator's  five  natural  children, 
as  the  words  **  child  or  children"  were  used  in  the  sense  of  **  issue"  generally ;  but  that 
the  lands  being  copyhold,  and  not  being  capable  of  being  entailed.  Dr.  J.  8.  took  a  fee- 
simple  conditional,  on  which  no  remainder  could  be  limited. 

BiU,  also  that  the  lands  being  copyhold,  which  were  not  capable  of  being  entailed,  af- 
forded no  ground  for  construing  the  devise  to  the  five  natural  children  to  be  an  execu- 
tory devise  to  take  elfiect  in  the  event  of  Dr.  i.  8.  dying  without  any  child  Immg  el 


This  was  an  action  of  ejectment,  in  which  a  special  rerdict  was  found| 
lad  jadgment  entered  thereon  for  the  defendants  by  consent,  in  order  to 
^301  ^™S  under  *the  consideration  of  a  court  of  error  the  previous  de- 


cision of  the  Court  of  Common  Pleas  in  the  case  of  Doe  d, 
T.SEmpffon,  4  New  Cases,  33),  (33  E.  C.  L.  R.) 
The  special  verdict  found  as  follows: — 
John  Simpson  of  Knaresborough,  in  the  county  of  York,  surgeon,  being 
Kised,  in  bis  demesne  as  of  fee,  of  certain  freehold  hereditaments  in  the 
county  of  York,  and  being  also  seised  in  fee,  according  to  the  custom  of  the 
,asnor  of  Knarnboiough,  of  parcel  of  the  tenements  and  premises  m  the  de* 

483 


484  3  Manning  &  Granger.  [9S0 

claration  mentioned,  consisting  of  two  copyhc4d  houses  and  gardens  \ritlun, 
and  parcel  of  the  said  manor  of  Knaresborough,  on  or  about  the  5th  of  May, 
1803,  at  a  court  holden  for  the  said  manor,  duly  surrendered  the  same  to 
the  use  of  his  will,  according  to  the  custom  of  the  said  manor  in  that  behalf; 
and  being  also  seised  in  fee  according  to  the  custom  of  the  forest  of  Knares- 
borough,  of  the  residue  of  the  tenements  and  premises  in  the  declaration 
mentioned,  which  were  within,  and  parcel  of,  the  said  forest  of  Knares- 
borough^  ^bndr  about  the  5th  of  May,  1^3,  at  a  court  holden  for  the  r^^. 
said  forest,  duly  surrendered  the  same  to  the  use  of  his  will  accord-  *- 
ing  to  the  custom  of  the  said  forest  in  that  behalf.  Having  so  surrendered 
the  same  tenements  and  premises  respectively,  the  said  John  Simpson  duij 
made  and  executed  his  last  will  and  testament  in  writing,  bearing  date  the 
12th  of  December,  1803 ;  by  which  will,  duly  executed  and  attested  as  by 
law  required  for  the  passing  of  real  estates,  after  bequeathing  the  interest  of 
2600/.  to  his  wife,  Elizabedi,  in  lieu  of  dower^for  her  life,  and  the  principal, 
after  her  death,  to  her  children  by  him  or  any  after-taken  husband,  abso- 
lutely, and  after  also  devbing  a  freehold  estate  at  Hampsthwaite,  then  in  the 
occupation  of  Hannah  Simpson,  to  the  child  or  children  which  his  said  wife, 
Elizabeth,  should  bear  to  him,  their  heirs  and  assigns,  the  said  testator, 
John  Simpson,  gave,  devised,  and  bequeathed  (among  other  property)  the 
said  tenements  and  premises  in  the  declaration  mentioned,  in  the  words  fol* 
lowing : — 

*^  Secondlv,  }  give,  devise,  and  bequeath  to  my  son,  Dr.  John  Simpson, 
his  heirs  and  assigns  for  ever,  all  my  dwelling-house  in  which  I  now  li?e, 
with  the  stables  and  gardens,  pew  in  the  church,  and  all  other  the  appurte- 
nances belonging  to  the  same  ;  also  the  house  in  Knaresborough,  wherein 
John  Gibson  now  dwells ;  also  my  freehold  close,  called  Spittal  Croft,  near 
the  Low  Bridge ;  also  my  estates  in  the  hamlet  of  Pannal,  occupied  by 
Abraham  and  Solomon  M orrell ;  also  all  my  estates  in  the  hamlet  of  Hamps- 
thwaite, now  in  the  possession  of  J.  Wardman,  J.  Dodsworth,  W.  Bnunley, 
and  S.  Shephard ;  also  my  estates  in  the  hamlet  of  Fellisclifie,  now  in  the 
occupation  of  W.  Shephard,  J.  Robinson,  J.  Smith,  their  under-tenants,  or 
any  other  person  or  persons  whatsoever ;  also  all  my  estates  in  the  hamlet 
*of  Birstwith,  occupied  by  the  said  J.  Smith ;  also  my  estates  in  the  rtgoQ 
hamlet  of  Timble  and  Fewston,  situated  at  Spinksbum,  Wideray  '- 
Lane,  and  Timble,  now  occupied  by  Dr.  Turner,  J.  Smith,  and  S.  Ward, 
with  all  their  hereditaments,  rio;hts,  members,  and  appurtenances  to  each 
respective  estate  belonging,  or  m  any  wise  appertaining.  But  if  it  shall 
happen  my  said  son.  Dr.  John  Simpson,  shall  die  unthoui  leaving  any  dnU 
or  children^  in  that  case,  I  give,  devise,  and  bequeath  all  the  before-men- 
tioned estates,  lands,  grounds,  dwelling-houses,  tenements,  and  heredita- 
ments, with  all  their  respective  rights  and  appurtenances  whatsoever,  and 
wheresoever,  herein  said  to  be  given,  devised,  or  bequeathed  to  my  said  son, 
Dr.  John  Simpson,  hb  heirs,  or  assigns  for  ever  unto  my  five  children,  viz., 
•Mary,  the  wife  of  John  Blenrd,  Thomas,  Frances-Katharine,  Dorothy-Aoo. 
and  Dorinda,  their  heirs  and  assigns  for  ever,  to  be  equally  divided  amongst 
.them  share  and  share  alike :  And  if  any  of  my  said  five  children  shall  die 
before  they  come  of  age  without  issue^  such  ware  of  him,  her,  or  them  so 
dying  shall  go  equally  amongst  the  survivors.  My  will  also  is,  and  I  bere> 
by  order  and  direct,  that  if  my  present  wife,  Elizabeth,  shall  leave  fio  ifsm 
to  inherit  the  freehold  estate  at  Hampsthwaite,  all  the  said  estate  in  the  pos* 
session  of  Hannah  Simpson,  shall  be  subject  to  the  same  mode  of  distnbu* 
tion.  pn^ongst  my  aforesaid  five  children,  viz«|  Mary,  the  .wife  of  John  Blft* 
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sanl,  Thomas,  France9*Katbaiine,  Dorothy-Ann,  and  Donnda,  as  all  the 
other  property  above  mentioned  given,  and  bequeathed  to  my  said  son,  Dr. 
John  Simpson,  in  case  he  die  without  issue." 

The  testator,  John  Simpson,  had  been  married  three  times.  By  his  first 
wife  he  had  one  only  child,  viz.,  the  said  Dr.  John  Simpson,  in  his  witi 
named,  who  died  a  bachelor  in  the  year  1825 ;  by  his  second  wife  the  tes- 

*9331  ^^^  ^^  ^'^  ^°^  ^^^y^  child,  viz.,  William  Simpson,  *who  married 
-I  Miss  How^te,  and  who  died  in  the  lifetime  of  the  said  Dr.  John 
Simpson,  leaving  issue,  viz.,  the  defendants,  John  Simpson  and  Mary,  who 
married  John  Rothery,  since  deceased,  and  is  now  the  wife  of  the  defendant^ 
George  Gibbon  ;  by  his  third  wife,  the  testator,  John  Simpson,  had  not  any 
issue ;  but  he  had  seven  other  children  who  lived  with  and  were  maintained 
and  educated  bv  him,  and  bore  his  name,  and  were  in  other  respects  treated 
as  hisother  children,  but  who  were,  all  seven,  illegitimate,  viz.,  the  said  Mary, 
the  wife  of  John  Blesaid,  Thomas,  Frances-Katharine,  Dorothy- Ann,  and  Do- 
rinda  in  hb  said  will  named,  and  two  other  children,  of  whom  Hannah,  in 
bis  said  will  named,  was  one. 

Frances-Katharine,  on  the  17th  of  June,  1813,  married  C.  Eamshaw, 
and  died  on  the  29th  of  June,  1824,  in  the  lifetime  of  Dr.  John  Simpson, 
leaving  an  only  son  and  customary  heir-at-law,  viz.,  £.  Earnshaw,  one  of 
the  lessors  of  the  plamtiff,  who  was  bom  on  the  3d  of  August,  1815,  and 
had  therefore  lon^  since  attained  the  age  of  twenty-one  years. 

Dorothy-Ann,  m  the  will  named,  on  the  14th  of  September,  1818,  mar- 
ried T.  Castledge,  one  of  the  lessors  of  the  plaintiff,  and  in  her  lifetime, 
and  after  she  had  attained  the  age  of  twenty-one  years,  passed  surrenders, 
according  to  the  customs  of  the  said  manor  and  forest,  of  her  interest  in  the 
said  tenements  and  premises  aforesaid,  and  in  the  declaration  mentioned,  to 
the  use  of  her  will ;  and  by  her  will,  duly  executed  and  attested  for  the 
passing  of  real  estates,  she  devised  her  said  interests  in  the  tenements  and 
premises  aforesaid,  to  her  husband  the  said  T.  Castledge  and  his  heirs,  and 
on  the  30th  of  June,  1824,  departed  this  life,  leaving  her  said  husband  the 
said  T.  Castledge,  her  surviving. 

John  Blesard,  in  the  will  named,  died  on  the  17th  of  June,  1826,  and 
*9341  ^^^  ^^^  Thomas  Simpson  and  Mary  Blesard,  *widow,  T.  Castledge, 
-I  and  £.  Eamshaw  are  respectively  the  lessors  of  the  plaintiff  in  tho 
declaration  mentioned. 

The  testator,  John  Simpson,  died  in  March,  1806,  without  having  revoked 
or  altered  his  said  will,  leaving  the  said  Dr.  John  Simpson,  his  eldest  son 
and  heir-at-law,  and  also  leaving  the  said  five  children,  Mary  Blesard, 
Thomas  Simpson,  Frances-Kathanne  Simpson,  Dorothy-Ann  Simpson,  and 
Dorinda  Simpson,  him  Surviving ;  and  the  same  will  was  shortly  afterwards 
duly  proved  m  the  proper  ecclesiastical  court. 

On  the  death  of  the  testator  John  Simpson,  the  said  Dr.  John  Simpson 
entered  into  possession  of  the  tenements  and  premises  aforesaid  in  the  decla- 
ration mentioned ;  and  on  the  17th  of  September,  1806,  at  courts  then  held 
for  the  said  manor  and  forest  respectively,  surrendered  the  tenements  and 
premises  aforesaid,  to  the  uses  then  already,  or  thereafter  to  be,  declared  by 
his  will,  according  fo  the  customs  of  the  said  manor  and  forest  in  that  behalf; 
sod,  by  his  last  will  and  testament  in  writing  bearing  date  the  31st  of 
October,  1808,  duly  executed  and  attested  for  the  passing  real  estates,  the 
aid  Dr.  John  Simpson  gave  and  devised  unto  his  nephew  the  said  John 
Simpson,  one  of  the  defendants  in  this  suit,  and  his  heirs  and  assigns  for 
erer,  two  third  parts  of  the  tenements  and  premises  aforesaid  as  in  the  dccla- 
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ration  mentioned^  tnd  the  remabing  one  third  part  diereof  to  his  niece  the  sua 
Mary  Gibbon,  (one  other  of  the  defendants,)  and  her  heirs  and  assigns  for  ere:. 

At  courts  held  for  the  said  forest  and  manor  of  Knaresborough  feqwctivelj 
on  the  7th  of  December,  1806,  the  said  Dr.  John  Simpson  was  admitted 
tenant  of  the  tenements  and  premises  aforesaid. 

In  the  month  of  July,  1825,  the  said  Dr.  John  Simpson  died  without 
issue,  and  without  ever  having  been  married,  and  without  having  altered  or 
revoked  his  said  will,  leaving  the  said  defendants  John  Simpson  and  Haiy 
^Gibbon  him  surviving,  and  his  will  was  shortly  afterwards  duly  r«gQg 
proved  in  the  proper  ecclesiastical  court  ^ 

At  the  time  of  the  death  of  the  said  Dr.  John  Simpson,  the  said  five 
children  of  the  first-named  testator  John  Simpson  of  Knaresborough,  surgeon, 
had  respectively  attained  the  age  of  twentv*one  years.  Shortly  after  the 
death  of  Dr.  John  Simpson,  at  courts  held  for  the  forest  and  manor  of 
Knaresborough  respectively,  on  or  about  the  4th  of  January,  1826,  tke^ 
lessors  of  the  plaintiff,  the  said  Mary  Blesard,  Thomas  Simpson,  £.  Ean- 
shaw,  and  T.  Castlcdge,  and  the  said  Dorinda  Simpson,  were  admitfid 
tenants  to  the  tenements  and  premises  aforesaid  in  the  declaration  mentioned, 
under  the  will  of  the  first-mentioned  testator  John  Simpson,  the  said  Tbomn 
Simpson,  Mary  Blesard,  and  Dorinda  in  their  own  several  and  resfecAn 
rights,  and  the  said  T.  Castledee,  as  devisee  under  the  will  of  his  thea 
deceased  wife  the  said  Dorothy*Ann,  and  the  said  E.  Eamshaw  as  heir-at- 
law  of  his  deceased  mother  the  said  Frances-Katharine ;  and  they  or  their 
under-tenants  then  entered  into  and  had  since  been  in  possession  thereof 
until  ousted  as  in  the  declaration  mentioned. 

There  is  an  express  custom  within  the  forest  of  Knaresborough  prohibiting 
the  entail  of  lands  within  the  forest ;  but  there  is  no  such  express  custom 
within  the  said  manor.  There  is,  however,  no  custom  within  the  manor 
enabling  the  entail  of  copyhold ;  and  the  customs  of  the  manor  are  con- 
sidered by  the  tenants  and  steward,  and  for  the  purposes  of  the  trial  were 
admitted,  to  be  the  same  in  this  reelect  as  in  the  forest. 

The  honour  of  Knaresborough  is  parcel  of  the  duchy  of  Lancaster, 
belonging  to  the  crown ;  and  certain  customs  now  appear  on  the  rolls  of  the 
court  of  the  said  forest,  and  in  the  office  of  the  said  duchy,  purporting  to 
have  been  confirmed  by  a  decree  of  the  duchy  court  on  the  24th  of  May, 
6  Eliz.  (1563),  by  the  assent  of  all  *the  customary  tenants;  which   r^2i 
customs  were  enrolled  in  the  court  of  the  said  forest  of  Knaresborough  *- 
upon  the  26th  of  February,  1578,  the  fourteenth  of  which  customs  is,  as 
follows :— '^  Also  that  every  customary  tenant  within  the  said  forest  of 
Knaresborough,  may  surrender  his  customary  lands  into  the  hands  of  the 
lord  by  the  head  steward,  learned  steward,  clerk  of  the  court,  grave  (a)  or 
bedel,  of  the  said  forest  of  Knaresborough,  being  nominated,  known,  aod 
appointed,  and,  in  peril  of  death,  to  two  tenants  of  the  same  tenure,  without 
the  grave  or  bedel,  to  the  use  of  any  person  or  persons  for  term  of  yeais,for 
term  of  life,  or  in  fee-simple,  and  not  in  fee'taiiy     The  eighteenth  custom 
is,  as  follows : — **  Also  that  every  customary  tenant  may  make  a  surrender 
to  any  person  or  persons  of  his  customary  lands  after  his  death,  and  hts 
wife's  death  or  either  of  them  ;  by  force  whereof  he  and  she  shall  hold  the 
land  for  term  of  his  and  her  life ;  and  he  to  whom  the  surrender  is  made, 
shall  have  but  one  reversion  after  their  deaths,  and  shall  pay  for  his  fine  as 
for  one  reversion ;  and  the  wife  to  pay  one  fine,  as  tenant  for  term  of  lifej 
V)d  one  heriot  to  be  paid  of  the  goods  of  hhn  that  maketh  the  surrender. 

(a)  Or  rew,  formerly  fw^/o. 
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At  courts  held  for  tbe  mid  manor  and  forest  of  Knaresborough  respectively 
on  the  14th  of  October,  1835,  the  defendant  John  Simpson  was  admitted 
tenant  to  two  thirds  of  the  tenements  and  premises  aforesaid  in  the  declara* 
tion  mentioned,  as  devisee  under  tbe  will  of  the  said  Dr.  John  Simpson,  and 
the  defendant  Mary  Gribbon,  at  the  same  courts,  was  admitted  tenant  to  the 
remaining  third  of  the  same  tenements  and  premises,  as  devisee  under  the 
last-mentioned  will. 

The  defendant  John  Simpson  is  heir-at-law  of  the  first  named  testator 
John  Simpson  of  Knaresborough,  surgeon. 

The  questions  to  be  argued  are. — First,  what  estate  in  the  premises 
^g^^  ^^^  Simpson  took  under  the  will  of  *the  testator  John  Simpson 
-'  of  Knaresborouffh,  surgeon.  Secondly,  what  estate  in  the  premises 
Mary  the  wife  of  John  filesard,  Thomas  Simpson,  Frances-Katharine  Simp- 
son, Dorothv*Ann  Simpson,  and  Dorinda  Simpson  took  under  the  said  will 
CD  the  death  of  Dr.  John  Simpson  without  issue.  Thirdly,  whether,  not- 
withstanding such  will,  the  premises  in  question,  on  the  deadi  of  Dr.  John 
Simpson  without  issue,  descended  on  the  right  heirs  of  the  said  John  Simp- 
son of  Knaresborough,  surgeon. 

The  case  was  argued  on  the  6th  of  December,  1841,  before  Lord  Den- 
man,  C.  J.,  Lord  Abinoer,  C.  B.,  Patteson,  J.,  Aij>ebson,  B.,  Wil- 
liams, J.,  Coleridge,  J.,  and  Rolfe,  B. 

Cre$sweU^  for  the  pkuntiflTs  in  error.  Under  the  will  of  John  Simpson,  his 
son  Dr.  John  Simpson  took  a  fee-simple,  with  an  executory  devise  over  to 
the  testator's  five  natural  children,  in  the  event  of  Dr.  John  Simpson  dying 
without  leaving  any  child  or  children  living  at  his  decease.  It  is  submitted 
that  the  words  **  child  or  children"  are  used  in  their  primary  sense ;  and 
even  if  they  are  to  be  construed  in  tbe  lareer  sense  of  issue,  their  meaning 
must  be  restricted  to  issue  living  at  Dr.  John  Simpson's  death.  The  testa- 
tor, in  several  parts  of  his  will,  uses  ^^  issue"  to  denote  children ;  but  he  no 
where  employs  the  word  *^  children"  as  designating  issue.  For  instance,  in 
the  clause  following  that  which  is  under  me  consideration  of  the  court, 
namely,  "  and  if  any  of  my  said  five  children  shall  die  before  they  come  of 
age  without  issuey  such  share  of  him,  her,  or  them  so  dying  shall  go  equally 
among  the  survivors,"  the  testator  manifestly  uses  "  issue''  in  the  sense  of 
children.  So  also,  when  he  directs  that  his  estate  at  Hampsthwaite,  in  the 
case  of  his  wife  leaving  no  issue,  "  shall  be  subject  to  the  same  distribution 
among  my  aforesaid  five  children,  viz.,  Mary,  &c.,  as  all  the  other  property 
*9381  ^^^^^  given  and  bequeathed  to  *my  said  son  Dr.  John  Simpson,  in 
-'  case  he  die  without  issue.*^  [Lord  Abinger,  C.  B.  By  the  con- 
struction you  contend  for,  grandchildren  would  be  excluded.]  Yes.  There 
are  numerous  cases  in  which  the  word  ^^  issue"  has  received  a  limited  con- 
struction in  order  to  give  eflect  to  the  intention  of  the  testator.  In  Roe  d. 
Cooper  V.  CoUiSf  4  T.  R.  294,  it  is  said  b^  Lord  Kenyon,  that  '*  in  a  will 
'ifitue,'  is  either  a  word  of  purchase  or  of  limitation,  as  will  best  answer  the 
intention  of  the  devisor,  though,  in  the  case  of  a  deed,  it  is  universallv 
taken  as  a  word  of  purchase."  [Alderson,  B.  *^ Issue"  is  used  in  both 
senses  in  the  statute  de  donUj  13  Erl.  1,  st.  1,  c.  l.(a)l  In  Stone  v.  Mauky 
2  Sim.  490,  there  was  a  bequest  of  personalty  to  A.  for  his  own  use,  and  in 
case  he  should  die  in  the  testator's  lifetime  or  afterwards  without  having  any 
child  or  children  then  over.  A.  survived  the  testator,  but  died  without  ever 
having  had  a  child ;  and  it  was  held  that  the  gift  over  took  effect.    In 

(a)  The  sttUnte  speaks  of  '^jirolct**  and  of  <*cxif«t,"  both  words  being  rendered  ''issne* 
bj  iIm  tFSBslator. 
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Goodriehi  d.  Docking  v,  Dunham,  1  Doug].  264,  the  devise  vras  in  these 
terms:  *'I  give  my  messuage,  &c.,  to  my  son  J.  L.  for  bis  life,  and  after 
his  death  unto  all  and  every  his  children  equally  and  to  their  heirs ;  and  in 
case  he  dies  without  issue,  I  eive  the  said  premises  unto  my  said  two 
daughters  and  their  heirs,  equuly  to  be  divicled  between  them."  Lord 
Mansfield  said,  '*  The  words  ^  and  in  case  he  dies  without  ustie,'  being 
tacked  to  the  preceding  clause,  must  mean  the  saoie  thing  as  ^  and  in  case 
he  dies  without  children.* "  The  King  v.  The  Marquess  of  Staffordy  7  East, 
621,  is  also  a  strong  case  to  show  that  the  word  *'  issue"  is  construed  to 
mean  children,  wherever  that  construction  effectuates  the  intention  of  the 
t^tator.  Here,  if  the  words  "  child  or  children"  •are  construed  in  pg^g 
their  primary  sense,  supposing  the  property  to  be  freehold,  Dr.  John  ^ 
Simpson  would  take  a  fee ;  for  then  there  would  be  nothing  to  limit  the 
words  ^^his  heirs  and  assigns  forever."  And  if  that  be  so,  the  devise 
over  on  his  dying  *'  without  leaving  any  child  or  children"  would  be  a  good 
executory  devise.  Then,  the  property  being  copyhold,  why  should  not  the 
same  estates  be  taken  ?  In  Doe  d.  Barnfield  v.  fVieUon,  2  B.  &  P.  324,  the 
testator  devised  ^/  to  S.  S.,  her  heirs  and  assigns  for  ever,  but  if  she  should 
happen  to  die  leaving  no  child  or  children  lawful  issue  of  her  body  living 
at  the  time  of  her  death,  then  to  T.  B.  and  his  heirs."  It  was  held,  that 
the  devise  in  fee  to  S.  S.  was  not  restrained,  by  the  subsequent  words,  to  an 
estate-tail,  and  that  the  devise  over  to  T.  B.  was  a  good  executory  devise. 
[Lord  Abinger.  There,  the  words  "  living  at  the  time  of  her  death,"  pat 
the  matter  beyond  controversy.] 

Supposing^  however,  the  court  should  think  that  the  words,  '^  without 
leaving  any  child  or  children,  are  to  be  read  ^^  without  leaving  any  issue," 
it  is  submitted  that  the  period  fixed,  is  the  death  of  the  first  taker ;  and  if 
so,  then  the  devise  over  is  a  good  executory  devise.  The  twenty-ninth 
section  of  the  7  W.  4,  and  1  Vict.  c.  26,(a}  was  passed  to  remove  the  diffi- 
culty which  ^existed  in  ascertaining  the  period  when  devises  should  pg^ 
go  over;  and  it  seems  to  show  that  the  legislature  considered  the  '- 
construction  now  contended  for,  to  be  that  naturally  intended  by  testaton. 
The  period  contemplated  need  not  be  expressed  in  direct  terms ;  any  thine 
to  indicate  it  to  be  the  time  of  the  death  of  the  first  taker  will  do.  In  Fortn 
V.  Chapmanj  1  P.  Wms.  664,  it  is  said  by  Lord  Chancellor  PARXEiif  ^'  If 
I  devise  a  term  to  A.,  and  if  A.  die  without  leaving  issue,  remainder  over; 
in  the  vulgar  and  natural  sense  this  must  be  intended,  if  A.  die  without 
leaving  issue  at  his  death,  and  then  the  devise  over  is  ^ood ;  that  the  word 
'  die'  oeing  the  last  antecedent,  the  words  '  without  leaving  issue'  must 
refer  to  that."  In  Porter  v.  Bradley,  3  T.  R.  143,  the  devise  was,  "  I  give 
and  devise  unto  my  son  Philip  Dobin,  his  heirs  and  assigns  for  ever,  all  that 
messuage  and  tenement  wherein  I  now  live ;  but  my  wiU  is,  that  in  case  my 

(a)  Which  enacts,  •*  that  in  any  devise  or  bequest  of  real  or  personal  estate,  the  words 
*die  without  issue/  or  'die  without  leaving  issue/  or  *have  no  issue/  or  any  other 
words  which  may  import  either  a  want  or  failure  of  issue  of  any  person  in  his  lifetime, 
or  at  the  time  of  his  death,  or  an  indefinite  failure  of  his  issue,  shall  be  construed  to 
mean  a  want  or  failure  of  issue  in  the  lifetime  or  at  the  time  of  the  death  of  such  per- 
•on»  and  not  an  indefinite  failure  of  his  issue,  unless  a  contrary  intention  shall  appear 
by  the  will  by  reason  of  such  person  having  a  prior  estate-tail,  or  of  a  preceding  gifti 
being, — without  any  implication  arising  from  such  words, — a  limitation  of  an  estaie-ttil 
to  such  person  or  issue  or  otherwise :  provided  that  this  act  shall  not  extend  to  casei 
where  such  words  as  aforesaid  import,  if  no  issue  described  in  a  preceding  gift  ^^ 
be  bom,  or  if  there  shall  be  no  issue  who  shall  live  to  attain  the  age  or  otberviit 
answer  the  description  required  for  obtaining  a  vested  estate  by  a  preceding  gii^  ^ 
such  issue." 
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nid  son  Philip  Dobin  shall  happen  to  die,  kamng  no  idsue  behind  kim^  then 
my  said  wife  shall  receive  and  take  the  rents,  issues,  and  profits  thereof,  and 
dispose  of  the  same  at  her  will  and  pleasure,  and  shall  have,  use,  and  enjoy 
all  my  indoor  goods  as  long  as  she  shall  continue  a  widow,"  &c.  It  was 
held,  that  the  liraitation  over  was  good  by  way  of  executory  devise.  [Lord 
Abinger,  C.  B.  I  recollect  hearing  Porter  v.  Bradley  argued,  and  I  have 
nerer  known  it  spoken  of  with  approbation.]  It  has  only  \)een  impugned  bv 
Lord  Eldok  in  Vroofce  v.  De  VandeSj  9  Ves.  197  ;  and  that  was,  not  witn 
respect  to  the  point  decided,  but  merely  with  regard  to  Lord  Kein  yon's  ob- 
servations disapproving  of  the  distinction  taken  in  Forth  v.  Chapman^  bei- 
tween  freehold  and  leasehold  interests.  Roe  dem.  S/teers  v.  Jeffrey^  7  T.  R. 
•  •0411  ^^»  ^  almost  'identical  with  the  present  case.  There,  under  a  de- 
-<  vise  to  T.  F.  and  his  heirs  for  ever,  and  in  case  he  should  depart 
this  life  OTui  leave  no  issuer  then  to  £.  M.  and  S.,  or  the  survivor  or  survir 
vors  of  them,  share  and  share  alike,  the  devise  to  £.  M.  and  S.  was  held  to 
be  a  good  executory  devise.  It  was  said  by  Lord  Kenyon,  ^^  The  question 
in  this  and  similar  cases  is,  whether,  from  the  whole  context  of  the  will,  we 
can  collect  that,  when  an  estate  is  given  to  A.  and  his  heirs  for  ever,  but  if 
he  die  without  issue,  then  over,  the  testator  meant  dying  wUhoiU  issue  living 
ot  the  death  of  the  first  taker.  The  rule  was  settled  so  long  ago  as  in  the 
reign  of  Janies  I.,  in  PeU$  v.  Brown^  Cro.  Jac.  590,  where  the  devise  beine 
to  T.,  the  second  son  of  the  devisor,  and  his  heirs  for  ever,  and  if  he  died 
without  issue,  living  W.  his  brother,  then  W.  should  have  those  lands  to 
him  and  his  heirs  for  ever,  the  limitation  over  was  a  good  executory  devise. 
That  case  has  never  been  questioned  or  shaken,  but  it  has  been  adverted 
to  as  an  authority  in  every  subsequent  case  respecting  executory  devises ;  it 
is  considered  as  a  cardinal  point  on  this  head  of  the  mw,  and  cannot  be  d&- 

Carted  firom  \nthout  doing  as  much  violence  to  the  established  law  of  the 
md,  as  it  was  supposed  by  the  defendant's  counsel,  we  should  do  if  we 
decided  in  this  case  against  him.  On  looking  through  the  whole  of  this 
will,  we  have  no  doubt  but  that  the  testator  meant,  that  the  dying  without 
issue  was  confined  to  a  failure  of  issue  at  the  death  of  the  first  taker ;  for  the 
persons  to  whom  it  is  given  over  were  then  in  existence,  and  life-estatei 
are  only  given  to  them.  Now,  taking  all  this  into  consideration  together, 
it  is  impossible  not  to  see  that  the  failure  of  issue  intended  by  the  testator, 
was  to  be  a  failure  of  issue  at  the  death  of  the  first  taker ;  and  if  so,  the 
rule  of  law  is  not  to  be  controverted." — ^In  Doe  dem.  Smith  v.  Webber^  1  B. 

*94-21  ^  ^^^'  '^^^'  ^^^  testator  devised  and  bequeathed  real  *and  personal 
'  -I  estate  to  his  neice  H.,  her  heirs,  &c.,  for  ever ;  and  provided  that  in 
case  she  should  happen  to  die  and  leave  no  child  or  children^  then  he  de« 
vised  unto  his  niece  B.  his  freehold  lands  called  W.,  to  her  and  her  heirs 
for  ever,  paying  1000/.  unto  the  executor  or  executors  of  his  said  niece  H., 
or  to  such  person  as  she  by  her  last  will  and  testament  should  direct.  It 
was  held  that  H.  took  an  estate  in  fee,  subject  to  an  executory  devise  over 
on  her  leaving  no  issue  at  her  death.  Here,  the  testator  evidently  contem* 
plates,  that  the  period  shall  arrive  in  the  lifetime  of  his  five  children,  and 
that  some  of  them  will  die  under  twenty-one  without  leaving  children; 
which  shows  that  the  period  fixed  for  the  property  |oing  over,  is  the  death 
of  Dr.  John  Simpson.  As  the  property  in  this  case  is  copyhold  not  capable 
of  being  entailed,  it  is  only  reasonable  to  applv  to  it  the  rule  laid  down  as 
to  leaseholds  in  Forth  v.  Chapman^  and  in  the  earlier  case  of  Pinbury  v« 
EUm^  1  P.  Wms.  664.  In  the  former  case,  one  possessed  of  a  term,  de^ 
vised  it  to  A  and  B ;  and  if  either  of  them  died  and  left  no  issue  of  their 
VOL.  XL11.  62 
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re^ectiye  bodies,  then  to  C. ;  and  this  was  held  to  be  a  good  fimitatioD  to 
C.  if  A.  or  B.  left  no  issue  at  their  deaih.  And  in  Ptnfticry  v.  JCttta,  the  t»> 
tator  made  his  wife  executrix,  and  save  her  all  his  goods  and  chattels;  pro- 
vided, that  if  she  should  die  without  issue  by  him,  then  after  her  deceeu 
80/.  should  remain  to  his  brother.  Lord  Chancellor  Pakkee  held,  that  the 
words  imported  a  dying  without  issue  at  the  death ;  for  that  a  contrary 
construction  would  be  repugnant  to  the  words  ^^  then  after"  (t.  e.  tnunci^ 
ately  after)  *'  her  decease,"  which  would  be  carrying  the  payment  beyond 
the  day ;  and  would,  his  lordship  observed,  *'  be  as  absuid  as  to  appoint 
the  day  of  payment  to  be  to-morrow  if  it  shall  rain  this  day  twelve* 
month.'' 

*Here,  the  court  are  not  asked,  in  dealing  with  the  words  of  this  r,g^ 
will,  to  cut  them  down,  but  merely  to  (rive  them  their  natural  mean-  '• 
ing ;  and  the  onus  clearly  lies  on  the  omer  side  to  show  that  they  are  not 
used  in  their  ordinary  signification.  The  evident  intention  of  tlie  testator 
can  only  be  eflected  by  holding  that  Dr.  John  Simpson  took  a  fee,  subject 
to  a  devise  over,-r-in  the  event,  which  has  happened,  of  his  death  without 
child  or  children, — to  the  testator's  five  natural  children. 

Sir  W,  W.  FoUeity  for  the  defendants  in  error.  The  <Hily  questions  are, 
whether  the  words  used  here  would  have  created  an  estate-tail  in  freKcholds, 
and  whether  it  makes  any  difference  that  the  lands  are  copyhold  and  incapa^ 
ble  of  being  entailed.  With  respect  to  the  first  point,  it  is  quite  clear,  that 
had  the  property  been  freehold,  an  estate-tail  would  have  been  created  is 
Dr.  John  Smipson.  The  cases  on  the  subject  are  collected  in  2  Powell  on 
Devises,  by  Jarman,  564.  et  seq*  3d  ed.,  and  in  the  judgment  of  the  Court  of 
Queen's  Bench  in  Doe  dem.  Cadogan  v.  Ewariy  7  A.  &  £.  636,  (34  £•  C. 
L.  R.,}  3  N.  &  P.  197.  The  rule  is  thus  laid  down  by  Mr.  Jarman :  <'  In 
ordinary  language,  when  a  testator  gives  an  estate  to  a  man  and  his  heirs, 
with  a  limitation  over  in  case  of  his  dying  without  issue,  he  means  that  the 
devisee  shall  keep  the  estate  if  he  leave  issue  swnrimng  him^  and  not  other- 
wise ;  and  where  the  expression  is  in  case  ths  first  taker  die  before  he  has  a^) 
issue  J  or  if  he  have  no  issue  y  his  intention  probably  Ls,  that  the  estate  shall 
belong  absolutely  to  the  devisee  on  his  havmg  issue  bom.  But  the  estab- 
lished legal  interpretation  of  these  expressions  is  difierent ;  for  it  has  been 
settled  in  a  long  series  of  cases,  that  expressions  referring  to  a  dying  with- 
out issue  of  a  person,  whether  the  terms  he  ^if  hedie  without  ifstie,'  ^  if  h* 
Thave  no  issuey^  or  *ifhe  die  before  he  has  any  isme^  or  ^for  want '  r.g^ 
or  ^in  default  ofismsy  unexplamed  by  the  context,  whether  applied  '- 
to  real  or  personal  estate,  (notwithstanding  the  distinction  taken  between  these 
two  species  of  property  in  some  of  the  early  cases,)  are  construed  to  import 
Oi  general  indefiniUefaihire  of  issue j  i.  e.  a  failure  of  issue  at  amy  period ;  cod- 
sequently  followinff  a  preceding  devise  or  bequest  to  the  person  whose  issue 
is  so  referred  to,  they  create  in  him  an  estate-tail  in  the  reality,  or  an  ah* 
aolute  interest  in  the  personalty.  This  rule,  however,  admits  of  two  excep- 
tions ;  the  first  is,  where  the  expression  used  is  leaving  no  issue  ;  with  respect 
to  which  the  established  distinction  is,  that  applied  to  real  estate,  it  means 
indefinite  failure  of  issue,  but  applied  to  personal  estate,  (and  real  estate 
directed  to  be  converted,  is  for  this  purpose  regarded  as  personalty,)  it  im- 

E>rts  leaving  issue  at  the  death.  In  a  devise,  therefore,  to  A.,  or  to  A.  sod 
s  heirs,  and  if  he  shall  die  and  leave  no  issue,  or  without  leaving  issue  orer, 
A.  would  take  an  estate«tail ;  but  under  a  limitation  of  a  term,  or  other  ff^ 
aonal  estate  in  the  same  language,  A.  would  take,  not  the  absolute  intere^f 
fas  he  would  if  the  same  construction  prevailed,)  but  an  interest  defeasibk 
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OD  his  leaving  no  issue  at  his  death.    Forth  t.  Ch^imutnfl  P.  Wms.  663, 
is  the  leading  attthority  for  this  distinction ;  bat  it  has  been  confinned  in  a 
long  train  of  subsequent  decisions.    Lord  KenyoiT)  indecKl,  in  Porter  t. 
Bradley^  3  T.  R.  146,  questioned  its  soundness ;  but  his  dictum  is  inconsis- 
tent with  a  multitude  of  authoritiesi  and  has  received  the  pointed  reprobatioo 
of  both  Lord  Eldon  in  Croohe  v.  Ik  Vmdei^  9  Ves.  197,  and  Sir  W 
Grant  in  EUon  v.  Eatan^  19  Ves.  73,  the  former  emphatically  observing 
that  it  went  *  to  shake  settled  rules  to  their  very  foundation.'    The  oUiei 
*9451   ®?^P^^^^  ^^  ^  noticed  is,  where  a  testator  having  no  ekUirm^  *de- 
-1   vises  property  in  debult  or  failure  of  issue  ofkm9t\f;  in  which  cas9 
it  is  considered  that  the  evident  object  of  the  testator  is  simply  to  make  the 
devise  contingent  on  the  event  of  his  leaving  no  issue  surviving  him,  and 
not  to  a  future  indefinite  failure  of  issue."    l%ere  is  nothing  in  mis  will  to 
take  it  out  of  the  ordinary  rule.    It  is  submitted  that  the  woids  ^^  issue," 
^'  children,"  and  **  heirs  "  must  all  have  the  same  meaning,  namely,  heirs 
of  the  body.    In  Barlow  v.  Saltery  17  Ves.  479,  it  is  said  by  Sir  W.  Grant, 
M.  R.,  ^<It  appears  in  some  of  the  early  cases  that  the  judges  inclined  to 
hold  these  woros  ^  in  case  she  dies  without  issue,'  to  mean  without  issue  at  the 
deadi  of  the  person  named ;  but  ever  since  the  case  of  Beauderk  v.  Dormer^ 
2  Atk.  308, 1  think  a  different  rule  has  prevailed ;  and  it  is  now  settled  that 
unless  there  are  expressions  or  circumstances  from  which  it  can  be  collected, 
that  these  words  are  used  in  a  more  confined  sense,  they  are  to  have  their 
legal  agnification,  viz.,  death  without  issue  generally.     In  the  recent  case  of 
Ihe  dem.  Cadogan  v.  Ewart^  Lord  Denman,  in  speaking  of  Crooht  v.  Ik 
Vandea  and  Etton  v.  Eoion^  says,  ^*  After  these  remarks  of  Lord  Eldon  and 
Sir  W.  Grant,  we  cannot  consider  the  case  of  Porter  v.  Bradley  to  have 
overturned  the  case  of  Forth  v.  Chapman ;  and  the  more  so,  as  since  that 
case  there  have  been  two  cases,  of  Tenny  dem.  ^Agar  v.  .Sgar^  12  East,  263, 
and  Dangey  v.  GriffiUu^  4  M.  &  Sel.  61,  in  this  court,  directly  the  other 
way.     And  if  the  case  of  Porter  v.  Bradley  be  supportable  at  all,  it  can  only 
be  on  the  ground  of  the  words  behind  him  being  introduced  after  the  words 
leaving  no  iatue;  and  which  distinction  is  observed  upon  by  Mr.  Justice  Lr 
Bjuinc  in  his  judgment  in  Tenny  dem.  ^gar  v.  .digar.    And  with  regard  to 
Roe  dem.  Sheers  v.  J^ery^  that  case,  if  supportable  at  all,  can  only  be  so  on 
•Qii#;i   ^^^  Aground  of  the  devise  over  being  of  life«estates.    In  Barlow  v. 
^^J   Salter,  17  Ves.  483,  Sir  W.  Grant  says,  that  in  Roe  dem.  Sheers  v. 
J^fery  the  devise  over  was  only  of  life«estates,  and  on  that  ground.  Lord 
Kenyon  compared  it  to  PeUe  v.  Broicm."  Cro.  Jac.  590. 

It  is  not  necessary,  therefore,  to  contend  that  Poriet  v.  Bradley  and  Roe 
d.  Sheers  v.  Jtffery  are  cases  which  cannot  be  supported ;  for,  on  the  grounds 
sugfi^ested,  they  are  clearly  distinguishable  from  the  present.  Doe  d.  Smith 
V.  WIAber  is  a  strong  authority  against  the  construction  which  it  is  sought 
by  the  other  side  to  put  on  the  words  "  child  or  children."  That  case  turned 
on  a  legacy  being  charged  on  the  estate  upon  its  going  ov^r.  In  this  case 
neither  is  there  any  charge  nor  is  any  life*estate  created.  The  King  v.  The 
Marauess  of  Stafford  is  not  applicable  to  the  present  case,  having  been  de- 
cided on  a  totally  different  principle.  In  Doe  dem.  Banifield  v.  Wetton,  as 
.  has  already  been  observed,  the  words  were  "  living  at  the  time  of  her  death." 
With  respect  to  the  point  whether  the  words  **  child  or  children  "  make  any 
diflerence,  the  devise  to  Dr.  John  Sinpson  shows  the  sense  in  which  the 
testator  used  these  words.  In  WUdU  case,  6  Co.  Rep.  16  b,  it  was  resolved 
f  for  good  law,  that  *f  if  A.  devise  his  lands  to  B.  and  to  bis  children  or  issujB^, 
and  he  hath  not  any  issue  at  the  time  of  the  devise,  that  the  same  is  an 
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estftte-taO ;  for  the  intent  if  the  devisor  b  mianifest  and  certain  that  his  diiU- 
ren  or  issues  should  take ;  and  as  immediate  devisees  they  cannot  take,  be- 
cause they  are  not  in  renim  nalur^^  and  by  way  of  remainder  they  cannot 
take,  for  that  was  not  bis  intent,  for  the  gift  is  immediate ;  therefore,  there 
such  words  shall  be  taken  as  words  of  limitation,  soil,  as  much  as  children 
or  issues  of  his  body ;  for  every  child  or  issue  ought  to  be  of  the  body." 
Suppose  an  estate  bad  been  given  to  Dr.  John  '^Simpson  and  bis  t^qa^ 
children,  and  if  he  should  die  without  children  then  over,  it  is  clear  ^ 
that  he  would  have  taken  an  estate-tail.  It  is  said  that  die  anus  lies  on  the 
defendants  in  error  to  show  that  he  did  take  in  fee,  but  it  is  apprehended 
that  it  is  for  the  plaintiffs  in  error  to  make  out  that  he  did.  In  Wood  v. 
BaroHj  1  East,  259,  under  a  devise  to  A.  of  all  the  testator's  whole  estate 
and  effects,  real  and  personal,  &c.,  who  shall  hold  and  enjoy  the  same  as  a 
place  of  inheritance  to  her  and  her  children  or  her  issue  for  ever ;  and  if  it 
should  so  happen  that  A.  should  die  leaving  no  child  or  children,  or  A.'s 
children  should  die  without  issue,  then  over ;  it  was  held  that  A.  took  an 
estate-tail.  Lord  Kenyon  there  said,  "  But  it  is  a  general  uncontrollable 
rule,  that  that  which  may  take  place  as  a  remainder,  shall  never  take  place 
as  an  executory  devise.''  In  Broadhurst  v.  JIforrw,  2  B.  &  Ad.  1,  (22  £. 
C.  L.  R.,)  the  testator  devised  all  his  share  of  his  two  estates  in  W.  to  his 
daughter  E.  B.  for  life,  and  at  her  decease  to  J.  B.  her  husband,  during  his 
life ;  and  at  the  decease  of  his  said  son-in-law,  J.  B.,  he  directed  that  the 
whole  legacy  to  him  should  go  to  bis  grandson,  W.  B.,  and  to  his  children 
lawfoUy  begotten  for  ever ;  but  in  default  of  such  issue  ai  his  decease^  to  the 
testator's  grandson,  A.  B.,  his  heirs  and  asdgns  for  ever ;  and  it  was  bdd 
that  W.  B.  took  an  estate-tail  in  the  shares  of  the  estates  in  W.  Wyld  v. 
Lewis^  1  Atk.  432 ;  RMnson  v.  Robinson^  1  Burr.  38.  Here,  the  testator, 
by  the  use  of  the  words  "without  issue"  in  a  subsequent  part  of  his  will, 
explains  what  he  means  by  the  words  "  child  or  children  "  in  the  devise  to 
Dr.  John  Simpson. 

Secondly,  Uie  estate  which  Dr.  John  Simpson  took,  the  property  being 
copyhold  and  not  freehold,  was  in  the  nature  of  a  conditional  fee  at  com- 
mon  law ;  Moore  v.  *J(foore,  Ambler,  279 ;  Rowden  v.  Malster^  Cro.    rtoiQ 
Car.  42 ;  Pullenr.  Lord  MMleton,  9  Mod.  483 ;  Roe  dem.  Crow  v.   ^ 
Baldwerej  5  T.  R.  104;  Doe  dem.  Spencer  v.  Clarky  5  B.  &  Aid.  458. 
There  is  no  foundation  for  the  distinction  that  has  been  suggested  between 
copyholds  which  cannot  be  entailed,  and  freeholds ;  for  the  former  stand  on 
the  same  footing  as  freeholds  did  before  the  statute  de  donis,  (a)    The  rea- 
soning of  Lord  Macclesfield  in  Target  v.  Gaunt j  1  P.  Wms.  432,  and 
(as  Lord  Parker)  in  Forth  v.  Cht^man^  lb.  663,  with  respect  to  the  dis- 
tinction between  freeholds  and  leaseholds,  does  not  apply  to  copyholds. 
See  2  Bla.  Comm.  110 — 112.     Here,  although  the  testator  could  not  make 
an  estate*tail,  he  might  create  an  estate  which  would  descend  to  issue.    U 
was  observed,  upon  this  point,  by  the  court  below,  in  giving  judgment:— 
'^  The  devise  to  Dr.  John  Simpson,  as  it  occurs  in  the  first  part  of  the  will, 
is  in  these  terms — *  to  him  his  heirs  and  assigns  for  ever ;  but  if  it  shall  hap- 
pen that  he  shall  die  without  leaving  any  child  or  children,'  then  over  to 
the  five  illegitimate  children  of  the  testator.     But  whatever  might  have  beoi 
the  construction  of  this  devise,  if  nothing  more  had  l^en  expres<sed  upon  it 
in  the  will,  we  think  the  testator  has,  in  a  subsequent  part  of  his  will,  ex- 
pressly declared  his  own  meaning  of  the  devise  to  be, — if  the  first  taker 
diould  die  *  without  issue.'    Now  it  is  unnecessary  to  cite  authoritifs  ^ 

(a)  Vide  post,  905,  n. 
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show  that  under  such  a  derise,  if  the  subject  matter  had  been  hoi  of  free- 
hold tenure,  the  devisee,  Dr.  John  Simpsony  would  have  taken  an  estate- 
tail  therein,  and  the  devise  over  would  have  been  good  as  a  remainder. 
But  as  the  land  in  question  is  copyhold,  and  as  it  is  well  established  that 
copyhold  land  is  not  within  the  statute  de  doniSf  and  therefore  not  capable 
*9491  ^^  heing  entailed  unless  *there  be  a  custom  in  the  manor  of  which  it 
-'  is  holden  {sic)  to  create  estates-tail  therein ;  and  as  it  is  expressly 
found  in  the  special  case,  that  no  such  custom  exists  in  either  of  the  manors 
whereof  the  copyhold  lands  in  question  are  respectively  parcel,  it  follows 
necessarily  that  the  devisee  could  not  take  an  estate-tail  under  these  words ; 
but  that  he  could  only,  as  we  think  he  did  in  £ictj^  take  that  estate  which 
such  words  would  have  created  before  the  statute  ii(e  c&mis  was  passed — 
that  is,  a  fee-simple  conditional  at  common  law.  And  it  is  the  necessary 
consequence  of  holding  the  devisee  to  have  taken  such  estate,  that  no  re- 
mainder over  can  be  limited  or  grafted  upon  it,  there  being  nothing  left  of 
the  original  fee-simple  but  a  bare  probability  of  reverter  to  the  donor."  It 
is  submitted  that  as,  according  to  the  ruling  of  the  court  below.  Dr.  John 
Simpson  took  a  conditional  ke  at  common  law,  the  devise  over  to  the  testa- 
tor's five  natural  children  could  not  take  effect,  either  as  a  remainder  or  as 
an  executory  derise. 

Cresstoell,  in  reply.  It  is  said  that  "  heirs,"  "  children,"  and  "  issue," 
mean  the  same  thing  in  this  will ;  but  the  word  ^'  assigns  "  also  occurs, 
which  is  not  unimportant  in  ascertaining  whether  a  fee-simple  or  a  condi- 
tional fee  is  given.  Here  ''  issue,"  which  occurs  subsequently  to  "  child  or 
children,"  is  used  not  to  enlarge,  but  to  restrict,  the  meaning  of  these  words. 
It  may  be  true  that  words  which  will  give  an  estate-tail  in  freeholds  will 
give  a  conditional  fee  in  copyholds ;  but  it  is  a  different  proposition  that 
words  of  inheritance  are  to  be  cut  down  to  a  conditional  fee  where  the  lands 
cannot  be  entailed.  In  the  cases  cited  to  show  that  ^'  children  "  had  a  more 
extensive  meaning  than  its  primary  signification,  the  word  was  used  as 
namen  coUedivum.  This  is  a  different  case  from  those  in  which  the  term 
^gcQi  "  children  "  has  been  enlarged  so  as  to  allow  all  *the  descendants  to 
-'  take ;  for  here  a  fee  is  given  in  the  first  instance,  and  there  is  nothing 
to  show  that  the  words  '^  child  or  children  "  were  intended  to  apply  to  re- 
mote descendants.  Cur.  cidv.  vuU, 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  case  came  before  us  by  writ  of  error  from  the  court  of  Common  Pleas 
on  a  judgment  of  that  court  given  in  favour  of  the  defendants,  on  a  special  ver- 
dict The  material  facts  found  by  the  jury  were,  that  John  Simpson — being 
seised  in  fee  of  certain  freehold  hereditaments,  not  now  in  question,  and 
also  seised  in  fee,  according  to  the  respective  customs  of  the  manor  of  Knares- 
borough  and  the  forest  of  Knaresborough,  of  certain  copyhold  houses  and 
lands,  being  the  property  in  question  in  this  cause,  all  of  which  he  had  duly 
surrendered  to  the  use  of  his  will— duly  made  his  will,  dated  the  12th  of 
December,  1803,  executed  and  attested  for  passing  real  estates.  The  will, 
so  far  as  is  material  to  the  present  question,  is  set  out  in  the  special  verdict, 
and  is  as  follows  [His  lordship  read  the  will,  and  then  proceeded :]  The 
testator  died  in  the  year  1806,  without  having  revoked  or  altered  his  will, 
leaving  Dr.  John  Simpson  his  eldest  son  and  heir,  who,  on  his  father's  death, 
was  duly  admitted  to  the  whole  of  the  said  premises  according  to  the  re- 
spective customs  of  the  manor  of  Knaresborough  and  the  forest  of  Knares- 
borough. 

In  the  year  1825,  Dr.  John  Simpson  died,  without  ever  having  been 
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marriedi  and  thereupon  the  lessors  of  the  plaintiff  entered,  claiming  titk 
under  the  five  natural  children  of  John  Siinpsoui  the  testatdr,  under  that 
chiuse  in  his  will  whereby  he  devised  to  them  the  property  in  question,  m 
the  event  of  his  son  Dr.  John  Simpson  dying  without  leavmg  anv  child  or 
children ;  and  the  only  'question  for  our  decision  is,  whether  the  rcggi 
court  of  Common  Heas  was  right  in  holding  that  devise  to  be  bad.     '- 

While  the  present  lessors  of  the  plaintiff  were  so  in  possession,  the  preset 
defendants,  claiming  title  under  the  will  of  Dr.  John  Simpson,  brought  an 
ejectment  in  the  Court  of  Common  Pleas,  and  by  judgment  of  that  court 
recovered  possession.  In  that  action  there  was  no  special  verdict,  so  that 
the  facts  did  not  appear  upon  the  record,  and  could  not  be  brought  before  a 
court  of  error.  The  then  defendants,  therefore,  being  the  now  lessors  of  the 
plaintiff,  brouffht  the  present  ejectment  in  the  Court  of  Common  Pleas  for 
the  purpose  of  disputing  the  judgment  of  that  court ;  and  on  the  trial  the 
facts  of  the  case  were  round  in  a  special  verdict.  The  Court  of  Common 
Pleas,  without  argument,  decided  in  fiivour  of  the  defendants  in  this  second 
action,  in  conformity  to  itteir  decision  in  the  previous  action ;  and  the  case 
has  been  brought  before  a  court  of  error. 

The  property  in  question,  it  is  to  be  observed,  is  copyhold ;  and  it  is  fbond 
in  the  verdict  that  there  is  an  express  custom  in  the  forest  of  Knaresborougb, 
prohibiting  the  entail  of  lands  within  the  forest,  and  that,  in  this  respect,  the 
custom  of  the  manor  is  the  same  with  that  of  the  forest.  In  this  state  of 
circumstances  it  was  contended  on  behalf  of  the  lessors  of  the  plaintiff— first, 
that  even  if  the  lands  had  been  freehold,  the  devise  to  the  testator's  five 
natural  children  would  have  been  good  bv  way  of  executory  devise ;  for 
that,  according  to  the  true  construction  of  the  will.  Dr.  John  Simpson  took 
an  estate  in  fee-simple,  with  an  executory  devise  over  to  the  testator's  five 
natural  children,  now  represented  by  the  lessors  of  the  plaintiff,  in  the  event 
(which  has  happened)  of  Dr.  John  Simpson  dying  without  leaving  any  child 
living  at  his  decease :  and,  secondly,  that  even  supposing  such  a  construc- 
tion not  to  be  that  which  would  have  been  put  on  the  words  in  question 
when  ^applied  to  a  devise  of  freehold  lands,  yet  in  a  case  like  the 

E resent,  where  the  lands  are  copyhold  of  inheritance,  incapable  t>f  [*962 
eing  entailed,  such  a  construction  might  reasonably  be  adopted. 
The  Court  of  Common  Pleas  (a)  gave  judgment  a^inst  the  present  lesson 
of  the  plaintiff  on  both  points ;  holding,  first,  that  if  the  lands  had  been  of 
freehold  tenure  Dr.  John  Simpson  would  have  taken  an  estate-tail,  with  re- 
mainder over  to  the  five  natural  children  through  whom  the  lessors  of  the 
Claintiff  derive  title ;  secondly,  that  the  lands  being  copyhold,  incapable  of 
eingr  entailed,  Dr.  John  Simpson  took,  instead  of  an  estate-tail,  a  fee-simple 
conditional,  on  which  no  remainder  could  be  limited  ;(fr)  but  that  that  ci^ 
cumstance  did  not  enabl  i  the  court  to  construe  the  devise  to  the  five  natural 
children,  as  an  execute  7  devise,  to  take  efllect  in  the  event  of  Dr.  J.  S. 
dying  without  any  child  living  at  his  decease. 

We  concur  in  opinion  with  the  Court  of  Common  Pleas  on  both  points; 
and  we  should  not  therefore  have  thought  it  necessary  to  give  any  reasons 
for  our  judgment,  were  it  not,  that  on  the  first  point,  which  was  the  matter 
principally  argued  before  us,  no  reasons  are  given  by  the  court  below,  b 
truth,  the  argument  below  was  entirely  confined  to  an  attempt  to  distinguish 
this  case  from  that  of  freehold  lands,  and  to  show  that  the  circumstance  of 
the  lands  in  question  being  unentailable  copyholds,  ought  to  induce  the 
court  to  construe  the  worrls  '^  in  case  the  said  Dr.  John  Smpson  shall  dh 
(a)  4  N.  C.  aaa,  (Sa  E.  C.  L.  R)  (»)  8ee  post,  Index,  Dmm.  9  a. 
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wiihaul  leaving  my  ehUd  or  ekUdrm^**  in  the  same  sense  as  if  the  subject  * 
matter  of  the  gift  had  been  personal  estate.  It  is  to  this  latter  question  that 
the  judgment  of  the  Court  of  Common  Pleas  is  exclusively  directed :  and, 
on  this  point,  we  shall  content  ourselves  with  saying,  that  we  fully  accede 
to  the  reasoning  of  that  judgment,  which  appears  to  us  to  be  quite  con- 
clusive. 

*9&31  *Upon  the  other  pomt,  namely,  that  independently  of  any  dis* 
•■  tinction  arising  from  the  nature  of  the  tenure,  the  gift  to  the  five 
children  ought  |o  be  construed  as  an  executoiy  devise  to  take  eflect  in  tl» 
event  ot  Dr.  John  Simpson  dying  without  leaving  any  child  living  at  his 
decease,  we  think  it  rignt  shortly  to  state  the  grounds  on  which  we  concur 
with  the  court  below. 

There  can  be  no  doubt  but  that  where  an  estate  is  devised— to  a  man 
and  his  heirs,  but  if  he  die  without  issue,  or  without  leaving  issue,  then  over, 
-*— the  devisee,  in  general,  takes  an  estate4ail  only,  and  not  an  estate  in  fe^ 
nmple.  In  such  cases  the  courts  have  considered  that  the  gift  over,  in  the 
event  of  the  first  taker  dying  without  issue,  sufik^iently  shows,  that  by  the 
word  '^heirs'Vthe  testator  must  have  meant  only  that  particular  class  of 
heirs,  in  defiiult  of  whom  the  estate  is  given  over.  It  is  needless  to  cite 
authorities  in  support  of  this  proposition.  The  doctrine  was  fully  considered 
in  the  recent  case  of  Doe  dem.  Cado^  y.  Ewari^  7  Ad.  &  E.  636,  (34  E. 
C.  L.  R.,)  3  Nev.  &  P.  197 ;  and  it  is  sufficient  therefore  to  refer  to  that 
ease.  In  the  present  case,  however,  the  ^ft  over,  after  the  original  devise 
to  Dr.  John  Simpson  and  his  heirs,  is  not  in  defiiult  of  his  leaving  iMue,  but 
in  case  he  Aall  die  %oU/unU  leaving  anjf  child  er  children;  and  it  was 
strongly  pressed  upon  us  that  where  the  words  are  child  or  children^  and 
not  ifstie,  no  case  has  gone  the  length  of  cutting  down  the  previous  gift 
lrom,^what  in  terms  it  purports  to  be, — an  estate  in  fee*simple. 

It  is  true  that  there  is  not,  so  far  as  we  have  been  able  to  discover,  any 
case  deciding  that  in  such  a  devise  the  words  "  child,"  or  ^*  children,"  are 
to  be  considered  equivalent  to  ^^  issue."  But  in  Doe  d.  Smith  v.  WMer^ 
1  B.  &  Aid.  720,  llord  Ellenborough,  in  giving  judgment,  stated,  that  the 
^QfLA-j  words  ^'  child"  or  ^*  children"  must,  in  that  case  *mean  issue,  for  a 
•I  reason  which  is  easily  applicable  to  the  case  now  before  us,  namelv, 
that,  upon  an^  other  construction,  the  grandchildren  of  the  devisee  would 
be  excluded,  m  the  not  improbable  event  of  his  leaving  grandchildren  but 
surviving  all  his  children.  It  is  true  that  the  decision  in  that  case  did  not 
necessarUy  require  such  a  construction ;  so  that  the  case  cannot  be  treated 
absolutely  as  an  authority  in  point;  still  the  opinion  of  the  Court  of  King^s 
Bench,  pronounced  after  deliberation,  is  certainly  entitled  to  very  great  at« 
tendon ;  and  the  extreme  improbability  that  the  testator,  in  the  case  before 
us,  could  have  meant,  upon  the  mere  accident  of  his  having  no  grandchild- 
ren living  at  the  death  of  his  son,  capriciously  to  disinherit  bis  remote  issue, 
seems  of  itself  a  very  strons  ground  for  construing  the  word  ^^  children"  in 
the  sense  of  '*  issue"  genenuly. 

Further,  it  is  to  be  observed,  that,  in  this  case,  if  the  devise  had  been  t6 
Dr.  John  Simpson  and  his  children,  then  on  the  authority  of  Wildes  case^ . 
6  Co.  Rep.  16  b,  there  can  be  no  doubt  but  that  the  construction  would 
have  given  Dr.  John  Simpson  an  estate^tail,  in  the  same  way  as  if  it  had 
been  to  him  and  his  issue ;  it  is  not,  therefore,  unreasonable  to  suppose  that 
ihe  testator  meant  to  use  the  words  in  question  in  the  sense  which  they 
wouhl  undoubtedly  have  borne,  if  they  had  been  used  to  indicate,  the  estate 
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given  to  Dr.  John  Simpsoni  and  not  the  class,  on  fidliire  of  which,  the  gift 
oyer  was  to  take  efiect. 

We  tbinlc,  on  these  grounds,  that  even  if  .there  had  been  nothing  else  m 
.  the  will  to  aid  the  construction  put  on  these  words  by  the  Court  of  Commoo 
Pleas,  still  there  would  have  been  strong  grounds  for  contending  that  the 
judgment  of  that  court  was  right.  But  we  think  that  there  are  other  parts 
of  the  will  ^atlv  ^confirming  the  preceding  view  of  the  case,  and  r^ggg 
which  we  think  fully  warrant  the  judsment  below,  even  if  the  fore-  •'- 
going  reasons  should  be  insufficient.  The  testator,  it  will,  be  observed,  bad 
besides  the  property  now  in  dispute,  a  freehold  estate  at  {lampsthwaite,  and 
by  his  will  he  devises  that  estate  to  the  child  or  children  which  his  then 
wife  should  bear  to  him,  their  heirs  and  as^gns.  He  then  goes  on  to  devise 
the  property  now  in  dispute  to  his  son.  Dr.  John  Simpson,  and  in  the  event 
of  his  leaving  no  child  or  children,  then  to  his  (the  testator's^  five  natural 
children,  with  certain  limitations,  in  the  nature  of  cross  remamders  amooe 
one  another;  and  then  he  proceeds  to  direct  that  if  his  then  wife  should 
leave  no  issue  to  inherit  the  estate  at  Hampsthwaite,  then  that  estate  should 
be  subject  to  the  same  mode  of  distribution  amongst  his  five  natural  chiklren 
as  the  other  property  {i,  e,  that  now  in  question)  **  given  and  bequeathed  to  my 
said  son  Dr.  John  Simpson^ — in  case  he  die  without  tsn<e."  We  consider 
this  an  interpretation  by  the  testator  himself  of  the  word  ^^  children,"  as  used 
by  him  in  the  previous  part  of  the  will,  .  It  is  as  if  be  had  said,  that,  by  the 
previous  part  of  his  will,  he  had  given  the  property  in  dispute  to  his  five 
natural  children,  only  in  the  event  of  Dr.  John  Simpson  dying  without 
issue ;  and  he  had  not,  in  fact,  said  this  unless  the  word  "  children"  be 
read,  as  we  think  it  must,  as  being  synonymous  with  ^^  issue." 

An  attempt  indeed  was  made,  in  the  able  argument  addressed  to  us  on  behalf 
of  the  lessors  of  the  plaintiflf,  to  convince  us  that  instead  of  treating  the  word 
^*  issue"  in  this  latter  clause  as  showing  the  sense  in  which  the  testator  bad 
previously  used  the  word  '^  children,"  we  ought  to  take  a  contrary  course, 
and  infer  from  the  mode  in  which  the  words  *^  children"  and  '^  issue"  are 
used  in  different  passages  of  the  will,  that  the  testator,  by  the  word  ^*  issue," 
as  used  in  the  latter  part  of  the  clause  *giving  the  Hampsthwaite  es-  tuqr^ 
tate  to  his  five  natural  children,  meant  child  or  children.  We  have  ^ 
.^ven  full  consideration  to  this  argument,  but  we  do  not  feel  convinced  by 
It ;  and  therefore,  on  the  grounds  on  which  we  have  already  stated,  the  judg- 
ment below  must  be  affirmed.  Judgment  affirmed,  (a) 

(a)  Vide  post,  Index,  Dtmm,  3  n. 


The  STOCKTON  and  DARLINGTON  Railway  Company  v.  BARRETT. 

Where  the  langoa^  of  an  act  of  parliament  obtained  by  a  company  for  imposing  a  rate 
'    or  toll  upon  the  pnblic  is  ambignons,  or  will  admit  of  different  meanings,  that  eon- 

strnction  is  to  be  adopted  which  is  most  favourable  to  the  public. 
Where,  therefore,  an  act  of  parliament  contained  a  section,  one  clause  of  which  autbo^ 
ized  a  railway  company  to  demand  a  rate  not  exceeding  id,  per  mile  upon  all  coal  ca^ 
ried  along  the  railway,  and  a  subsequent  clause  of  the  same  section  directed  that  foraS 
€oal  shipped  for  exportatitm  a  rate  not  exceeding  ^d,  per  ton  per  mile  should  be  charged ; 
it  was  held,  that  the  second  part  of  the  clause  was  to  be  read  as  an  txctpHon  engrafted 
^pon  the  first ;  and  also  that  coals  shipped  for  London  were  coals  shipped  for  the  piu^ 
pose  of  exportation. 
Where  an  act  of  parliament  directed  that  a  railway  company  should  take  a  lower  rate  of 
.   tonnage  upon  goods  oonvejred  by  the  railway  and  shipped  in  the  jwrt  of  A^  goods  sbi^ 
ped  at  a  place  within  the  legal  port  of  A.,  but  at  some  distance  from  the  town  of  A^ 
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were  (under  the  eirenmstances)  held  to  be  entitled  to  the  benefit  of  the  redaction, 
though  the  act  had  previously  spoken  of  the  port  and  town  of  A. 

The  defendants  below  having  brought  a  writ  of  error  upon  the  judgment 
of  the  Court  of  Common  Pleas  (a)  in  this  case,  the  errors  assigned  were  ar- 
gued in  the  vacation  after  Michaelmas  term,  1841,  (a)  before  Lord  Denman, 
u.  J.,  Lord  Abinger,  C.  B.,  Pahke,  B.,  Patteson,  J.,  Alderson,  B., 
Wii«LiAMs,  J.y  Coleridge,  J.,  and  Rolfe,  B. 

Sir  W.  W,  FolleU^  Solicitor-General,  (with  whom  were  Addison  and 
•Q<S71  ^^y^i)  ^^^  ^^^  plaintiffs  in  error.  ^First  the  sixty-second  section 
^^'^  of  the  1  &  2  G.  4,  c.  xliv.,  (6)  the  first  of  the  Stockton  and  Darling- 
ton  railway  acts,  must  be  construed  with  a  view  to  the  state  of  things  at  the 
time  when  that  act  passed.  It  is  found  by  the  special  verdict,  that  before 
that  time,  there  was  no  railway  from  which  coats  could  be  shipped  at  the 
port  of  Stockton-upon-Tees,  or  along  which  they  could  be  carried  for  expor- 
tation there.  The  formation  of  the  railway  was  therefore  in  fact  the  creation 
of  the  export  coal-trade  fix>m  Stockton-upon-Tees ;  and  the  railway  com- 

Eiany  were  entitled  to  a  reasonable  compensation  of  the  facilities  smforded 
J  them  to  the  promotion  of  that  trade.  Takine  the  whole  of  the  sixty- 
second  section  together,  the  fair  construction  is,  that  the  mileage  duty  of 
^.  per  ton,  imposed  by  the  fifth  branch  of  that  section,  is  cumulative,  {b) 
and  in  addition  to  that  of  4d.  per  ton,  previously  imposed,  by  the  second 
branch  of  the  section,  upon  ^'  all  coal"  carried  along  the  railway.  But  even 
supposing  it  were  intended,  that  the  coal  shipped  for  exportation  at  Stock- 
ton-upon-Tees should  be  charged  with  the  lesser  duty  only,  such  duty  would 
clearly  only  be  applicable  ^ere  the  coal  exported  was  to  be  carried  the 
whok  distance  along  the  Stockton  and  Darlington  railwav  to  the  port  of 
Stockton-upon-Tees,  as  no  other  railway  then  existed  by  which  it  could  have 
been  carried.  [Alderson,  B.  You  would  read  the  words  at  the  beginning 
of  the  section,  ^^for  the  tonnage  of  all  goods,  &c.,  which  shall  be  carried 
or  conveyed  upon  the  railways  or  tramroads"  in  conjunction  with  the  words 
in  the  fifth  clause,  *^  which  shall  be  shipped  on  board  of  any  vessel  or  ves- 
sels in  the  port  of  Stockton-upon-Tees  aforesaid,  for  the  purpose  of  expor- 
tation ;  so  as  to  make  the  whole  one  sentence.  But  the  company  might  have 
*9581  ^^^  ^^  means  of  ascertaining  the  destination  of  the  Vjals  unless 
-'  they  were  under  their  control  during  the  whole  of  the  trarisit.]  Some 
arrangement  as  to  entering  the  coals  might  have  been  made  to  get  over  that 
difficulty.  It  is  possible  mat  the  smaller  rate  of  remuneration  may  have  been 
considered  sufficient  when  the  whole  length  of  line  was  traversed ;  and  that 
the  hip^her  rate  was  reasonable  when  only  a  small  portion  of  the  railway 
would  be  used.  There  could  hardly  have  been  a  question  raised  on  this 
point,  if  the  case  had  arisen  before  the  Clarence  Railway  was  constructed. 

Secondly,  whatever  may  be  the  construction  put  upon  the  sixty-second 
section  of  this  act,  as  to  whether  the  lower  duty  is  an  exception  from  the 
higher  duty  or  an  addition  to  it — it  is  obvious  that  the  inclined  plane  duty 
is  payable  for  all  coals  carried  along  the  railway,  whether  f6r  exportation  or 
for  home  consumption,  under  the  twenty-first  section  of  the  4  G.  4,  c« 
xxxiii.  (d) 

Thinily,  coals  shipped  at  Port  Clarence  cannot  be  said  to  be  shipped  ^^  in 
the  port  of  Stockton-upon-Tees"  within  the  meaning  of  the  fifth  clause  of 

(a)  Ant^,  vol.  ii.  134,  (40  E.  C.  L.  R.) 

(6)  Ante,  vol.  ii.  146  (a),  (40  E.  C.  L.  R.) 

(r)  See  Attomty-Gtneral  v.  Tjorkwnod,  9}^.^^^.  878,  10  M.  &  W.  464. 

(rf)  Ante,  vol.  ii.  160  {r),  (40  B.  C.  L.  R.) 
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the  mxty-second  section  of  the  1  &  2  G.  4,  c.  xliv.  (a)  The  preamble  of 
that  act  recites  that  the  formation  of  the  projected  railway  ^^  will  be  of  great 
public  utility,  by  fecilitating  the  conveyance  of  coal,  iron,  lime,  com,  and 
other  commodities,  from  the  interior  of  the  county  of  Durham  to  the  town 
of  Darlington,  and  the  toum  and  port  of  Stockton^  and  towards  and  into  the 
north  riding  of  the  county  of  York :  and  also  the  conveyance  of  merchan- 
dise and  other  commodities  from  the  said  town  aiid  port  of  Stockton  to  the 
said  town  of  Darlington,  and  into  the  interior  of  the  said  county  of  Durham." 
A  shipment,  therefore,  at  Port  Clarence  cannot  be  said  to  be  a  shipment 
from  ^^  the  town  and  port  of  Stockton,"  which,  in  the  preamble,  is  taken  as 
the  terminus  of  the  nfiwaj. 

•Fourthly,  the  term  "  exportation"  must  be  taken — according  to  t%mj^ 
its  ordinary  and  accustomed  sense — ^to  signify  a  carrying  from  this  ^ 
country  to  some  other  country ,(&)  and  not  a  shipment  merely  from  one  home 
port  to  another  home  port 

Sir  r.  WUde^  Serjt.,  for  the  defendant  in  error,  urged  in  substance  the 
same  arguments  as  those  he  had  insisted  upon  in  the  court  below,(c)  and 
they  are  not  therefore  repeated  in  this  place.  In  addition  to  the  cases  pre* 
viously  cited  as  to  the  construction  of  acts  of  pariiament,  be  referred  to  Tht 
Hull  Dock  Company  v.  La  Mxrchej  8  B.  &  C.  42,  2  Mann.  &  Ryl.  107 ; 
The  Stourbridge  Canal  Companp  v.  Wlieeleyj  2  B,  &  Ad.  792 ;  Rex  v.  Thi 
Himgerford  Market  Company^  in  re  Goslings  1  N.  &  M.  548 ;  and  WM  v. 
The  Jnanchester  and  Leeds  haxkoay  Company^  4  Myl.  &  Cr.  116. 

Sir  W.  W.  Follelt^  was  heard  in  reply.  Cur.  adv.  vult. 

LfOrd  Denman,  C.  J.,  now  briefly  stated  that  the  court  of  error  concurred 
in  the  judgment  pronounced  by  the  Court  of  Common  Pleas,  as  well  as  in 
the  reasons  given  by  that  court;  which  their  lordships  did  not  think  it  neces- 
saiy  to  repeat.  Judgment  afHrmed.(d) 

(a)  Antd,  vol.  ii.  145  ^a). 

(6)  Vide  antd,  vol  ii.  p.  155  (a),  (40  E.  C.  L.  R.) 
(«)  Antd,  vol.  ii.  p.  145,  et  seq.  (40  E.  C.  L.  R.) 

\d)  A  writ  of  error  has  been  since  brought  by  the  defendants  below  retarnable  in  the 
H«-  *«se  of  Lords. 


•GALLOWAY  v.  JACKSON  and  Another.  [•960 

in  assumpsit  opon  a  inemoraDdiini  of  charter  (varied  by  a  subseqaent  agreement  b^ 
tween  the  plaintiffs  and  defendant)  the  declaration  stated  that  the  charter  was  made 
''between  certain  persons  trading  under  the  firm  of  O.,  L.,  J.,  and  8.,  ou  behalf  of  ihe 
owners  of  the  vessel,  and  the  defendant ;"  that  it  was  agreed  that  the  ship,  then  at  A 
shoald  sail  to  B.»  and  there  load  certain  quantities  of  iron  and  coals,  and  should  pro- 
ceed therewith  to  C.  and  there  deliver  the  same,  on  payment  of  freight,  Sec. ;  forty  ran* 
oing  days  to  be  allowed  for  loading  at  B.  and  for  unloading  at  C.  to  eommtHrton  th 
ISthof  Deetmber,  1834.  After  mutual  promises,  the  declaration  averred  that  the  ship  then 
being  at  A.,  with  the  eonunt  of  the  jUtiiniiffs  and  the  defindan'f  and  at  the  rryncit  of  tkt 
defewlantf  remained  at  A.  for  the  purpose  of  receiving  certain  coals,  part  of  her  carf^ 
for  the  voyage,  in  lieu  of  loading  such  coals  at  B. ;  that  the  ship  was,  without  any  de» 
fault  or  neglect  of  the  plaintiffs,  4!**ained  for  that  purpose  at  A.  until  the  I7(h  of  B^ 
cember;  that  the  defendant  discharged  the  plaintiffs  from  performing  that  part  of  tbt 
charter  which  related  to  the  sailing  of  luc  ship  from  A.  to  C,  up  to  and  until  she  had 
completed  the  loading  of  the  coals  at  A. ;  that  being  so  loaded,  the  ship  proceeded  to 
B..  and  arrived  there  on  the  10th  of  January,  1835,  and  took  in  the  remainder  of  her 
cargo.    The  declaration  assigned  four  breaches ;  first,  that  the  defendants  detained 
the  ship  at  B.  twenty  days  over  and  above  the  lay-days  and  the  days  of  demorrajtei 
whereby  the  plaintiffs  were  put  to  expense  in  maintaining  the  master  and  marineiSr 
and  whereby  a  large  sum  of  money  became  payable  to  the  pUintifft  for  demnrraite; 
aecondly,  that  Uie  defendants  farther  detained  the  ship  at  C,  whereby  the  plaiatift 
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*  w«re  pat  to  further  expense  In  Buumaiaiag,  Ac. :  tbiivDjr,  noo-payment  of  fieight; 

fourthly,  non-payment  of  demarrage. 
The  defendant  pleaded  to  so  mnch  of  the  first  count  as  related  to  the  demarrage,  that  he 

did  not  etmmnt  and  reqtmi  that  the  ship  might  remain  at  A. 
Upon  a  trial  of  the  iasue  taken  hy  this  plea,  it  was  found  by  the  jury  that  the  defendHit 

had  €om§&tUtd  to  the  new  arrangeatsiit,  hot  that  the  plaintifis  and  not  the  defendant 

made  the  rtqmnU 
Bdd^  that  consent  only  was  material,  and  that  the  verdict  so  found  upon  this  issne  was 

a  ▼erdiet  for  the  plaintiffi. 
UM  also^  that  it  was  not  a  oondition  preeedent  to  the  claim  to  the  demarrage  that  the  ship 

»^Qld  be  at  B.  on  the  I6th  of  December;  and  that,  consequently,  it  was  not  an  objec- 

cioD  to  the  declaration  that  it  contained  no  averment  that  the  ship  was  at  B.  on  that  day. 
But  Add,  that  the  declaration  was  bad,  in  not  showing  that  the  plaintift  were  the  owners 

for  whom  the  memorandum  of  charter  was  made. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  on  the  2d  of 
December,  1834.  by  a  certain  charter-party  (a)  then  made  between  certain 
^9611  P^'^"^  ^trading  under  the  firm  of  G.  L.  Jackson  and  Sons,  on 

-I  behalf  of  the  owners  of  the  City  of  Rochester,  then  at  Pembroke, 
and  the  defendant,  charterer,  of  the  said  vessel,  it  was  agreed  that  the 
said  ship  bebg  tight,  &c.,  should  with  all  convenient  speed  sail  and  pro- 
ceed to  Cardiff,  or  so  near  thereunto  as  she  might  safely  get,  and  there 
load  from  the  iactors  of  the  said  merchant  about  4D0  tons  of  iron,  (not  pig,) 
which  the  said  merchant  bound  himself  to  ship,  together  with  l&O  tons  of 
coals,  but  not  exceeding  what  she  could  reasonably  stow  and  carry  over 
and  above  her  tackle,  &c. ;  and  being  so  loaded  should  therewith  proceixl 
to  Alexandria,  or  so  near  thereto  as  she  could  safely  get,  and  deliver  the 
same  on  payment  of  freight,  &c.,  as  follows, — at  and  after  the  rate,  &c., 
payable  in  cash  on  signing  bills  of  lading,  less  the  sum  of  200/.  to  be  reserved 
for  the  use  of  the  captain,  and  to  be  paid  to  him  at  Alexandria  within  ten 
days  after  arrival,  free  of  deduction  ;  forty  running  days  to  be  allowed  tho 
said  merchant,  if  the  ship  was  not  sooner  despatched,  for  loading  at  Car- 
diff and  for  unloading  at  Alexandria;  to  commence  on  the  16th  then 
bstant ;  cease  w^ben  loaded  and  despatched ;  recommence  on  arrival  at 
Alexandria ;  and  finally  cease  when  unloaded  ;  and  ten  days  on  demurrage 
over  and  above  the  said  lay-days,  at  7/.  per  day ;  the  said  owners  agreeing 
to  allow  the  said  merchant  a  discount  ot  5  per  cent,  on  the  whole  amount 
of  freight  and  primage  payable  under  the  said  charter-party.  Mutual  pro- 
mises. Averment :  that  after  the  making  of  the  defendant's  promise,  to  wit, 
on  the  2d  of  December,  1834,  the  said  ship  then  being  at  Pembroke,  h\f 
and  with  the  coment  of  the  pkdniiffs  and  defendant^  and  at  the  request  of  the 
defendant^  remained  at  Pembroke  for  the  purpose  of  receiving  on  board  a 
certain  quantity  of  coals,  part  of  her  cargo  for  the  said  intended  voyage,  in 
lieu  and  instead  of  the  said  ship  being  loaded  wnth  such  coals  as  aforesaid 
^9621   *^^  Cardiff,  as  in  the  said  charter-party  mentioned  ;  that  the  said  ship 

-I  did,  toith  the  consent  and  at  the  request  if  the  said  defendant  (below) 
as  aforf*said,  receive  on  board,  at  Pembroke  aforesaid,  divers  large  quantities 
of  coal  as  aforesaid,  to  wit,  &c, ;  and  in  so  doin^,  and  without  any  de« 
fttult  or  neglect  on  the  part  of  the  plaintiffs  (below)  m  that  behalf,  was,  for 
the  purpose  aforesaid,  kept  and  detained  by  the  defendant  (below)  at  Pern* 
broke  aforesaid  for  a  lona^  spare  of  time,  to  wit,  from  the  day  and  year  last 
fifnresaid  until  the  17th  of  December  in  the  year  last  aforesaid  ;  that  the  de 
fendant  (below)  did  dispense  with  and  discharge  the  plaintiffs  (below)  from 

(fi)  A  charter-party  is  an  inittnimeiit  onHer  seal,  upon  which  debt  or  covenant  will 
lie,  but  not  a.«fianipHiL  It  is  however  not  nnasnal  amongi^t  merchants  to  call  every  wnu 
len  contract  of  charter  a  charter-party,  even  thoagh  such  contract  be  contained,  as  heffs. 
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performing  that  part  of  the  said  charter-party  which  related  to  the  sailiAg  b{ 
the  said  ship  from  Pembroke  aforesaid  to  Cardiff  aforesaid,  up  to  and 
until  the  time  the  said  ship  had  finished  and  completed  the  loading  of  the 
said  coals  on  board  thereof  at  Pembroke  aforesaid  ;  that  being  so  loaded  as 
aforesaid,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said 
ship  being  tight,  stanch,  and  strong,  and  every  way  fitted  for  the  voyage, 
did,  with  all  convenient  speed,  saQ  and  proceed  to  Cardiff  aforesaid,  and 
afterwards,  to  wit,  on  the  10th  of  January,  1835,  arrived  it  Cardiff  afore- 
said, and  was  then  ready  to  receive,  and  did  receive,  on  board,  the  said 
residue  of  the  said  cargo  in  the  charter-party  mentioned  from  the  factors  of 
the  defendant  (below^ ;  that  afterwards,  to  wit,  on  the  2d  of  February,  1835, 
the  loading  of  the  said  ship  heine  then  complete  and  finished,  and  the  satd 
ship  being  ready  to  proceed  on  Sie  said  voyage,— K)f  which  the  defendant 
(below)  then  had  notice, — ^the  defendant  (below)  kept  and  detained  the  ship 
at  Cardiff  aforesaid  a  long  spRce  of  time,  to  wit,  twenty  days  over  and  above 
the  said  lay-days  and  the  said  ten  days  of  demurrage,  in  the  said  charter-party 
mentioned  ;  whereby  the  plaintiffs  (below)  were  put  to  great  costs,  charges, 
and  expense,  amounting  to  a  large  sum  of  money,  to  wit,  300/.  *in  r,Q^o 
and  about  maintaining  the  master  and  mariners  of  the  said  ship  for  ■- 
the  said  period  ;  and  lost  and  were  deprived  of  the  use  of  the  said  ship,  and 
all  profits  thereof  for  the  period  aforesaid,  and  whereby  a  large  sum,  to  wit, 
300/.  became  due  and  payable  to  the  plaintiffs  (below),  as  and  for  th^  said 
demurrage  at  Cardiff  aforesaid  for  the  days  of  demurrage  in  the  charter- 
party  mentioned;  that  the  said  ship  afterwards,  to  wit,  on  the  19th  of  Feb- 
ruary, 1835,  being  fully  laden  and  despatched  by  the  defendant,  proceeded 
with  the  said  cargo  on  board  to  Alexandria  aforesaid ;  and  afterwards,  to  wit, 
on  the  10th  of  July,  1835,  arrived  there';  and  afterwards,  to  wit,  on  he  13th 
of  July,  1835,  was  ready  to  unload  the  said  car^ ;  whereof  the  defendant 
then  had  notice.  Yet  the  defendant  kept  and  detained  the  said  ship  after  she 
was  so  ready  to  unload  as  last  aforesaid  ;  and  after  such  notice  as  last  afore- 
said, a  further  space  of  time,  to  wit,  thirty  da^*s  over  and  above  the  said  lay-days 
and  the  said  ten  days  of  demurrage,  in  the  said  charter-party  mentioned ;  where- 
by the  phmdiffs  (below)  were  put  to  the  further  expense  of  300/.  in  and  about 
maintaining  the  master  and  mariners  of  the  said  ship  for  the  last-mentioned 
time,  and  lost  and  were  deprived  of  the  use  of  the  said  ship,  and  of  the  pro- 
fits thereof;  that  a  large  sum,  to  i^it,  1000/.  became  due  and  payable  to  the 
plaintiji  (below),  as  and  for  the  freight  and  primage  of,  and  on  the  said 
cargo  on  the  voyage  aforesaid,  accoraing  to  the  terms  of  the  said  charter- 
party  payable  as  therein  mentioned  ;  and  although  the  plaintiffs  (below) 
caused  the  bills  of  lading  in  the  said  charter-party  mentioned  to  be  duly 
signed  and  delivered  to  the  defendant,  according  to  the  terms  of  the  said 
charter-party,  and  duly  delivered  the  said  cargo  according  to  the  terms  of  the 
said  charter-party ;  and  although  ten  days  since  the  arrival  of  the  captain  of 
the  said  ship  at  Alexandria  aforesaid  had  long  since  elapsed  ;  yet  the  de- 
fendant ^(below)  did  not  nor  would  pay  the  said  freight  on  the  said  r%qci 
bills  of  lading  duly  signed  as  aforesaid,  less  the  sum  of  200/.  to  be  >- 
reserved  for  the  captain  as  in  the  charter-party  mentioned,  or  the  said  sum 
of  200/.  so  to  be  paid  to  the  said  captain  as  aforesaid,  but  refused  and 
neglected  so  to  do  ;  and  a  large  sum  of  money,  to  wit,  50/.  in  respect  of  the 
said  freight  and  primage  was  still  due  and  owing  to  the  plaintiffs^  according 
to  the  terms  pf  .the  charter-party ;  and  the  defendant  did  not  nor  would  pay 
the  plaintiffs^  the  said  sum  of  300/.  so  due  and  payable  for  the  demurrage  of 
the  said  ship  at  Cardiff  as  aforesaid,  but  had  wholly  neglected  and  reniicd 
•0  to  do. 
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Second  count,  indebitatus  for  freight,  primage,  and  general  avetage. 
Third  count,  for  the  use  and  hire  of  ships  retained  and  kept  on  demurrage. 
Fourth  count,  for  money  paid.     Fifth  count,  upon  an  account  stated. 

The  defendant  (below)  pleaded,  first,  non  assumpsit. 

Secondly, — to  so  much  of  the  first  count  as  related  to  the  claim  for 
demurrage, — that  the  defendant  did  not  consent  or  request  that  the  said  ship 
in  the  first. count  mentioned  should  remain  at  Pembroke  aforesaid,  for  the 
purpose  in  that  count  mentioned,  &c. ;  modo  et  /brmd  ;  concluding  to  the 
country. 

Thirdly, — to  so  much  of  the  first  count  as  related  to  the  claim  for  demur- 
rage,— ^that  the  said  ship  was  not  kept  or  detained  by  the  defendant  at 
Pembroke  aforesaid,  for  any  part  of  the  said  space  of  time  in  the  first  count 
mentioned ;  modo  et  forma;  concluding  to  the  country. 

Fourthly, — ^to  so  much  of  the  first  count  as  related  to  the  claim  for 
demurrage, — ^that  the  defendant  did  not  dispense  with,  or  discharge  the 
plaintiflf  from  performing,  that  part  of  the  said  charter-party  which  related  to 
the  sailing  of  the  said  ship,  with  all  convenient  speed,  from  Pembroke  afore- 
said to  Cardifl*  aforesaid,  up  to  and  until  the  time  the  said  ship  had  finished 
and  complete<l  the  loading  of  the  said  coals  on  board  thereof  at  Pern* 
*9651   ^^''^'^^  aforesaid  ;  modo  et  formd  ;  concluding  to  the  country. 

^  Fifthly, — to  so  much  of  the  first  count  as  related  to  the  claim  for 
demurrage, — that  the  said  ship  being  so  loaded  with  coals  as  in  the  said 
first  count  mentioned,  did  not,  with  all  convenient  speed,  sail  and  proceed 
to  Cardiff  aforesaid ;  modo  etformd;  concluding  to  the  countiy. 

Sixthly, — to  so  much  of  the  first  count  as  related  to  the  claim  for  demur- 
rage,— that  the  ship  was  not  at  Cardiff  on  the  said  10th  of  January,  1835, 
ready  to  receive  on  board  the  residue  of  the  said  cargo  in  the  said  charter- 
party  mentioned,  from  the  factor  of  tiie  defendant ;  modo  et  formd  ;  con- 
cluding to  the  country. 

Seventhly, — ^to  so  mubh  of  the  first  count  as  related  to  the  claim  therein 
mentioned  for  demurrage, — that  the  defendant  did  not  keep  or  detain  the 
said  ship  at  Cardiff  aforesaid,  any  part  of  the  said  time  in  the  said  first  count 
mentioned,  over  and  above  the  said  lay-days  and  the  said  ten  days  of  demur- 
rage, in  the  said  charter-party  mentioned ;  modo  et  formd,  concluding  to 
the  country. 

Eighthly, — to  so  much  of  the  first  count  as  related  to  the  keeping  and 
detention  of  the  said  ship  at  Alexandria, — ^that  the  defendant  did  not  keep 
or  detain  the  said  ship  after  she  was  so  ready  to  unload  the  said  cargo,  any 
part  of  the  said  time  in  that  count  mentioned,  over  and  above  the  said  lay- 
days or  the  said  ten  days  of  demurrage,  in  the  said  charter-party  mentioned ; 
mo  lo  et  formd ;  concluding  to  the  country. 

Ninthly, — to  so  much  of  the  first  count -as  related  to  the  claim  for  demur- 
rage and  the  said  promise  of  the  defendant  in  that  count  also  mentioned,  so 
fiir  as  the  said  charter-party  and  promise  respectively  related  to  the  running 
days  to  be  allowed  to  the  defendant  for  loading  the  said  ship  at  Canliff  and 
*9661  U'^l^^^i'^S  ^^  Alexandria, — that  after  the  making  the  said  ^charter- 
-'  party  and  the  said  promise  of  the  defendant,  and  before  the  arrival 
of  the  said  ship  at  Cardiff  aforesaid,  disputes  aro<ie  between  the  plaintiffs  and 
the  defendant,  as  to  the  time  from  which  the  said  forty  running  days  in  the 
said  charter-party  mentioned  to  have  been  a&^reed  or  allowed  to  the  defend- 
ant for  loading  and  unloading  the  said  ship  were  to  commence  and  be  com- 
puted, and  the  defendant,  on  soveral  occasions  during  the  continuance  of 
such  disputes,  and  before  the  arrival  of  the  said  ship  at  Cardiff,  expressed 


502  3  Manning  &  Granoer.  [966 

to  (he  plaintifis,  his,  the  defendant'Sy  doabts  as  to  the  propriety  of  a  pailicuhr 
day  being  specified  in  the  charter-par^,  as  the  period  mm  whence  the  said 
forty  running  days  were  to  commence  and  be  computed ;  and  thereupon  aftcN 
wards,  and  before  the  arrival  of  the  said  ship  at  Cardiff,  according  to  the  terms 
of  the  said  charter-party,  to  wit,  on  the  14th  of  December,  1834,  it  was 
mutually  agreed  between  the  plaintiffs  and  the  defendant,  that  in  order  that 
the  defendant's  objections  might  be  remoyed,  the  terms  of  the  said  charter* 
party,  as  to  the  tmie  when  the  said  forty  running  days  were  to  commence 
and  be  computed,  should  be  allowed  by  inserting  in  the  said  charter-party 
after  the  words  ^^  to  commence  on  the  16th  instant,"  therein  set  forth  the 
following  words,  ^^  or  three  days  after  the  ship's  arrival  at  Cardiff;"  and  the 
plaintifls,  in  pursuance  of  the  agreement  aforesaid,  did  then  alter  the  terais 
•f  the  said  charter-party,  as  to  the  time  when  the  said  forty  running  days 
were  to  commence  and  be  computed,  by  itiserting  in  the  part  of  the  said 
charter-party,  signed  by  G.  L.  Jackson  and  Sons,  on  behalf  of  the  pUnnHffsj 
as  qforesaulj  and  delivered  to  the  defendant  after  the  words  *'  to  commence 
on  the  16th  instant,"  therein  set  fordi  the  followinjg  words,  ^^or  three  da^ 
after  the  ship's  arrival  at  Cardiff;"  and  the  plaintiffs  then  accepted  the  said 
charter-party  so  altered  in  its  terms  as  aforesaid,  in  substitution  and  satis- 
faction *for  and  of  the  charter-party  in  the  first  count  mentioned.  r«Q^ 
Averment :  that  the  said  ship  did  not  arrive  at  Cardiff  until  and  upon  ^ 
the  19tb  of  January,  1835 ;  that  the  defendant  did  load  the  said  ship  at 
Cardiff,  and  afterwards  unload  the  said  ship  at  Alexandria,  and  that  he  did 
not  detain  the  said  ship  over  and  above  or  oeyond  the  space  of  forty  running 
days,  calculated  according  to  the  terms  last  aforesaid.     Verification. 

Tenthly, — to  so  much  of  the  first  count  of  the  declaration  as  related  to 
freight  and  primage, — that  no  part  of  the  said  sum  of  50/.  in  the  first  count 
mentioned,  in  respect  of  the  said  freight  and  primage  of  and  on  the  said 
cargo  on  the  voyage  aforesaid,  was  or  is  due  or  owing  to  the  plaintiflfs,  ac- 
coraing  to  the  charter-party ;  modo  et  /armd;  concluding  to  the  country. 

Eleventhly, — to  so  much  of  the  £rst  count  as  related  to  the  freight  and 
primage  alleged  to  have  become  due  and  payable  to  the  plaintiffs  for  and 
on  the  said  cargo  on  the  said  voyage,  according  to  the  terms  of  the  charter- 
party  in  that  count  mentioned, — ^Uiat  the  whole  amount  of  the  freight  and 
primage  which  became  due  and  payable  by  the  defendant  to  the  plaintiffs 
under,  and  according  to  the  terms  of,  the  said  charter-party,  for  and  on  the 
said  cargo  on  the  said  voyage  amounted  to  a  certain  sum  of  money,  to  wit, 
864/.  Is.  3d, ;  which  last-mentioned  sum,  after  allowing  and  deducting  there- 
firom  a  discount  of  5  per  cent.,  according  to  the  terms  of  the  charter-party, 
was  reduced  to  a  certain  sum,  to  wit,  819/.  13s.  3c?.,  and  that  the  defend- 
ant duly  paid  the  last-mentioned  sum  to  the  plaintifls  and  the  said  captain, 
being  all  that  was  payable  for  freight  and  primage  under  the  said  charter- 
party.     Verification. 

Upon  the  tenth,  twelfth,  and  thirteenth  pleas  no  question  arose. 

The  plaintiffs  joined  issue  on  the  first,  second,  third,  fourth,  fifth,  sixth, 
seventh,  eighth,  tenth,  and  thirteenth  *pleas,  replied  de  injurid  to  the  r«Qgo 
ninth,  twelfth,  and  fourteenth,   and  traversed  the  payment  in  the   '- 
eleventh  plea. 

At  the  trial,  before  Tindal,  C.  J.,  at  the  sittings  after  Trinity  terra,  183S, 
all  the  issues  except  those  taken  on  the  tenth  and  eleventh  pleas,  a»d  m 
much  of  the  first  as  related  to  the  third,  fourth,  and  sixth  roimfs,  were  found 
lot  the  plaintiffs — the  jury  as  to  the  is^ne  joine'l  on  the  second  plea  findinff 
"  that  the  plaintiffs  requested ^  ^nd  the  defendant  cnnsenfed^  tha*  the  ship  should 
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remain  at  Pembroke  for  the  purpose  in  the  first  count  mentioned,  modo  d 
JbrmA?^  So  much  of  the  first  issue  as  related  to  the  third,  fourth,  and  sixth 
counts,  and  the  issue  taken  upon  the  tenth  and  eleventh  pleas,  were  found 
for  the  defendant ;  and  the  juiy  were,  by  consent,  discharged  as  to  so  much 
of  the  first  issue  as  related  to  the  second  and  fifth  counts ;  and  they  assessed 
the  damages,  generally,  at  17(M. 

The  defendant  below,  haying  brought  a  writ  of  error  upon  the  judgment 
of  the  Court  tA  Common  Pleas,  (a)  assigned  for  error,  amongst  other  mat- 
ters, that  "  the  second  issue  aboye  joined  between  the  parties  was  not  suf- 
ficiently determined."    Joinder. 

The  caw  was  argued  in  last  Trinity  yacation,  beibre  Pabke,  B.,  Aldee- 
SON,  B.,  GuaiTEY,  B.,  Williams,  J.,  Uoleridge,  J.,  Rolfe,  B.,  and  Wight- 

BCAN,  J. 

£rle,  for  the  plaintiff  in  error.  With  respect  to  the  issue  joined  on  the 
second  plea,  it  was  substantially  found  for  the  defendant  (below).  The  alle- 
gation in  the  declaration  is,  that  the  ship  remained  at  Pembroke  by  the  con- 
sent of,  and  at  the  request  of,  the  defendant  (below)  for  the  purpose  in  the 
first  count  mentioned;  which  allegation  is  denied  by  the  second  plea ;  and 
the  finding  of  the  jury  upon  the  issue  so  raised,  is,  that  the  plaintiffs  re- 
^9691  V^^^j  ^^^  ™^  defendant  (below)  eonsmUd.  *Upon  that  finding 
^  the  defendant  (below)  is  entitled  to  judgment,  the  allegation  of  con- 
sent and  request  being  entire.  [Pabke,  B.  'Hie  material  part  of  the  plea 
is  the  allegation  of  conseni.] 

Secondly,  the  charter-party  proyides  that  the  yessel  shall  be  ready  to  load 
at  Cardiff  on  the  16th  of  December,  1834 ;  but  by  the  subsequent  contract, 
Pembroke  is  substituted  as  the  loading  port.  Under  the  onginal  contract 
the  lay-days  were  to  commence  on  the  16th  of  December;  but  nothing  is 
said  with  respect  to  them  in  the  sabsequent  agreement.  It  is  submitted,  that 
it  was  a  condition  precedent  to  the  right  of  the  plaintiffs  to  claim  demurrage, 
that  the  ship  riiould  be  ready  to  load  at  Cardiff  on  the  day  mentioned,  and 
tiiat  the  declaration  is  defective  in  not  containing  any  allegation  that  the 
yessel  was  ready  at  that  place  and  time,  or  that  the  defendant  had  dispensed 
with  the  condition. 

Thirdly,  no  consideration  appears  on  the  iace  of  the  first  count  for  the 
promise  of  the  defendant  (below).  Although  that  count  alleges  the  charter- 
party  to  haye  been  made  between  "  certain  persons  trading  under  the  firm 
of  G.  L.  Jackson  and  Sons,"  on  behalf  of  the  owners  of  the  yessel,  it  con- 
tains no  averment  that  Jackson  and  Sons  are  the  plaintiffs  in  the  action,  or 
that  they  are  the  owners.  There  is,  therefore,  no  consideration  for  the  de- 
fendant's promise,  without  which  the  action  cannot  be  supported ;  Bourne 
V.  Mason^  1  Ventr.  6 ;  Craw  y.  Rodgerty  1  Str.  592 ;  Price  y.  Boston^  4  B. 
&  Ad.  433,  (24  E.  C.  L.  R.,)  1  N.  &  M.  303.  [Parke,  B.  There  is  no 
direct  allegation  of  interest  in  the  plaintiffs ;  but  there  is  a  general  averment 
of  performance  by  the  plaintiffs ;  and  the  claim  stated  in  the  first  breach  for 
demurrage  due  to  them  for  the  detainer  of  the  ship  at  Canliff,  could  only  be 
upon  the  supposition  that  they  were  the  contracting  pMies.]  The  statement 
in  the  first  breach  is  not  an  ayermeiit  which  the  plaintiff  would  be  obliged 
*9701  ^^  prove.  It  is  a  *mere  deduction  fr6m  the  previous  allegations.  If 
-■  there  is  no  consideration  for  the  defendant's  promise,  the  plaintiffs 
clearly  were  not  bound  to  fulfil  the  stipulations  contained  in  the  charter- 
party.     fPABXE.  B,    The  plaintifis  would  have  been  nontuikd  at  the  trial, 

(a)  6  New  Cases,  71,  (36  E.  C.  L.  R.) 
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if  it  had  not  appeaired  that  they  were  interested.]  (a)  The  juiy  had  only  to 
deal  with  the  issues  joined  upon  the  record.  [Parke,  B.  Is  it  not  admit 
ted  by  several  of  the  pleas,  that  the  plaintifis  were  parties  to  the  contract  ?] 
Each  plea  must  be  taken  by  itself,  and  without  prejudice  to  the  defence 
raised  under  any  other  plea.  [Kelly  referred  to  Stephen  on  Pleading,  158, 
4th  ed.,  where  it  is  laicl  down,  on  the  authority  of  Brooke  v.  Brooke^  1  Sid. 
184,  Bac.  Abr.  Trespass^  603,  that  a  defective  allegation  may  be  aided  by 
pleading  over.]  In  Brooke  v.  Brooke  there  was  only  a  single  plea,  and  that 
plea  admitted  a  perfect  cause  of  action.  [Pab&e,  B.  \Vould  it  not  have 
been  sufficient  if  there  had  been  a  distinct  allegation  in  €my  port  of  the  de- 
claration  that  the  charter-party  had  been  entered  into  on  the  plaintiff's  be- 
half?] That  might  have  been  so.  [Parke,  B.  That  fact  must  have  been 
proved  at  the  trial ;  and  the  only  question  is,  whether  there  are  not  avei^ 
ments'  in  the  declaration  from  which  the  fact  may  fairly  be  inferred.]  It  is 
submitted  that  there  are  not ;  and  no  advantage  can  be  taken  of  any  admis- 
sions in  the  pleas.  The  case  is  the  same  as  if  the  defendant  (belowj  bad 
suffered  judgment  by  defeult. 

Kelly^  (with  whom  was  Greenwood^)  for  the  defendants  in  error.  With 
regard  to  the  second  point,  it  was  not  necessary  for  the  plaintiffs  (below)  to 
aver  that  the  ship  was  ready  at  Cardiff  on  the  16th  of  December ;  for  there 
is  nothing  in  the  charter-party  to  make  that  a  condition  ^precedent,  r^^y 
By  the  subsequent  contract  Pembroke  is  substituted  for  Cardiff;  but  ^ 
nothing  was  said  as  to  the  lay-days,  which  having  no  reference  to  the  arrival 
of  the  ship  at  Cardiff,  were  left  as  they  stood  under  the  charter-party. 

With  regard  to  the  third  objection,  it  is  impossible  to  read  the  declaration 
without  coming  to  the  conclusion,  that  although  it  contains  no  express 
allegation  of  the  charter-party  being  entered  into  on  behalf  of  the  plaintiffs, 
that  fact  is.necessarily  implied ;  and  the  finding  of  the  jury  shows  that  such 
was  the  case.  The  mutual  promises  import  that  there  is  something  to  be 
done  on  the  part  of  the  plaintifis  as  well  as  on  that  of  the  defendant.  Be- 
sides that,  there  is  an  aUegation  that  the  defendant  dispensed  with  the  per- 
formance of  a  portion  of  the  charter-party  by  the  plaintiffs,  which  is  a  direct 
admission,  upon  non-assumpsit,  that  the  plaintifis  were  contracting  parties. 
Moreover,  it  would  be  unreasonable  to  conclude  that  the  Lord  Chief  Justice 
would  have  allowed  the  jury  to  find  for  the  plaintiffs,  unless  it  had  appeared, 
if  not  by  direct  proof,  yet  bv  necessary  inference,  that  they  were  parties  to 
the  contract  declared  upon.(S)  Every  fair  and  reasonable  intendment  is  to 
be  made  in  order  to  support  the  judgment.  Brooke  v.  Brooke  is  directly  in 
point.  *^  Trespass  for  taking  a  hook,  &c. ;  the  defendant  pleads  that  be  has 
a  way  to  such  a  wood  over  the  plaintiff's  land  and  he  was  passing  there, 
and  the  plaintiff  endeavoured  to  cut  his  harness  and  to  wound  him  with  a 
hook,  and,  therefore,  he  took  the  said  hook  out  of  the  hands  of  the  plaintiff 
and  delivered  it  to  the  constable,  &c. :  and  issue  upon  the  road,  and  verdict 
for  the  plaintiff.  And  it  was  moved,  in  arrest  of  judgment,  that  the  plaintiff 
has  not  shown  in  his  declaration,  that  the  hook  was  in  his  possession ;  and 
It  was  agreed,  per  curiam^  that  if  the  *defendant  had  pleaded  not  r«^2 
guilty  the  judgment  should  be  arrested,  because  the  plaintiff  in  his  '- 
declaration  does  not  say  hamtan  «iitim,  nor  show  that  it  was  in  his  posses* 

(a)  The  plea  of  non  assompstt  had  pot  in  issae  the  existence  of  those  facts  onlj  which 
were  stated  or  implied  in  the  declaration.  The  plaintiffs  woald  hardly  have  subniMd 
If*  a  nonsuit  on  the  i^ronnd  that  they  had  not  proved  that  which  was  not  in  issue. 

(b)  Vide  antd,  607,  post,  077,  n.  (fr) ;  1  Mann,  dt  Ryl.  S85,  n.  (a). 
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sioD.(a)  But  in  this  case  the  court  were  of  opinion  that  the  defenciant  by 
his  special  plea  makes  the  declaration  good,  for  the  defendant  pleads  that 
he  took  the  hook  extra  possessionem  of  me  plaintiff;  wherefore  the  plaintiff 
can  well  maintain  this  action  upon  his  possession  without  any  property."(&) 

Here,  the  averment,  the  want  of  which  in  the  declaration  is  complaineu 
of,  is  contained  in  the  ninth  plea.  [Patteson,  J.  That  plea  was  negatived 
by  the  jury.]  An  allegation  to  the  like  effect  is  to  be  found  in  the  eleventh 
plea,  upon  which  the  verdict  was  for  the  defendant.  [Parke,  B.  Can  you 
use  a  plea  which  has  been  found  Jbr  the  defendant,  as  an  admission  against 
him  ?]  Whether  found  for  or  against  him,  it  would  still  be  an  admission. 
[Alderson,  B.  That  might  be  so,  if  there  had  been  only  one  plea.  The 
question  is,  whether  an  admission  in  one  plea  can  be  used  to  supply  a  de- 
fect in  another  part  of  the  record.]  It  may  be  that  an  admission  in  one  plea 
cannot  be  used  in  aid  of  another  plea ;  but  that  is  different  from  a  case 
where  an  admission  in  one  of  several  pleas  is  sought  to  be  used  to  supply 
a  defect  in  the  declaration.  It  is  submitted  that  tne  court,  in  giving  judg- 
ment, are  bound  to  look  at  the  whole  record. 

Erie,  in  reply.  The  lay-days  were  not  to  commence  until  the  arrival  of 
the  vessel  at  Cardiff.  The  want  of  an  allegation  of  performance  of  a  con- 
dition precedent,  is  not  cured  by  verdict.  Morton  v.  Lamb,  7  T.  R.  125. 
*97^1  ^^  regards  the  third  point,  it  is  clear  that  an  ^admission  in  one 
-I  part  of  me  record  will  not  aid  a  defect  in  another  part ;  neither  can 
the  verrlict  be  pra^^ed  in  aid  by  either  party.  With  respect  to  the  declara- 
tion itself,  it  contains  nothing  to  supply  the  want  of  a  distinct  averment  of 
the  plaintiffs  being  parties  to  the  contract.  Cur.  adv.  vuU. 

Parke,  B.,  now  delivered  the  judgment  of  the  court.  For  the  right 
understanding  of  the  three  objections  which  were  raised  in  this  case  on  the 
part  of  the  plaintiff  in  error,  and  which  were  argued  at  the  sittings  of  this 
court  after  Trinity  term  last,  it  is  not  necessary  to  state  more  than  a  small 
portion  of  the  pleadings. 

The  declaration  was  in  assumpsit  on  a  charter-party  not  under  seal,  varied 
by  a  subsequent  agreement  between  the  plaintiffs,  and  defendant  below. 
It  stated  that  by  a  charter-party  made  between  certain  persons,  trading  under 
the  firm  of  6.  L.  Jackson  and  Sons,  on  behalf  of  the  owners  (not  stating 
the  plaintiffs  to  be  owners)  of  a  certain  ship  then  at  Pembroke,  and  the  de« 
fendant,  described  as  the  charterer,  it  was  mutually  agreed  that  the  ship 
should,  with  all  convenient  speed,  proceed  to  Cardifl,  and  there  load  a 
cargo  of  iron  and  coals  at  certain  freight,  and  deliver  the  same  at  Alex- 
andria; forty  running  days  to  be  allowed  the  charterer  for  loading  at 
Cardiff  and  unloading  at  Alexandria,  to  commence  on  the  16th  of  December 
then  instant,  to  cease  when  loaded  and  despatched,  to  recommence  on 
arrival  at  Alexandria,  and  finally  to  cease  wnen  unloaded,  and  ten  days 
demurrage  over  and  above  the  lay-days,  at  a  certain  rate.  The  declaration 
proceeds  to  state  that  the  charter-party  being  so  made,  in  consideration 
thereof,  and  that  the  plaintiffs,  at  the  request  of  the  defendant,  had  promised 
the  defendant  to  perform  the  said  charter-party  in  all  thin^  on  the  plaintiffs* 
part  to  be  performedy  the  defendant  promised  the  plaintiffs  to  perform  the 
•QjAi  *^^^  charter-party  in  all  things  on  his  part  to  be  performed.  It  is 
-I  then  averred,  that  the  ship,  with  the  consent  of  the  plaintiffs  and 
defendant,  and  at  the  request  of  the  defendant,  remained  at  Pembroke  in 

(a)  And  see  Btmer  y.  JfoHin,  Cro.  Jac.  46 ;  DumveU  y,  MarahaU,  3  Lev.  30 ;  Jmttg  r. 
Priichard,  1  Keble,  699. 
(6)  And  see  Smith  y.  MiUer,  1  T.  R.  480 ;  Jrmory  y.  DehmirU,  1  Stra.  505. 

VOL.  XLH.  64  2  U 


506  3  Manning  &  Granger.  f974 

order  to  receive  coals,  part  of  the*  cargo,  instead  of  being  loaded  vitfa  sack 
coals  at  Cardiff,  and  that  she  received  on  board  coals  there.  It  is  also 
averred  that  the  defendatit  did  dispense  with,  and  discharge  the  plaintifls 
from  performing,  that  part  of  the  charter-par^  which  relates  to  the  sailing 
of  the  ship  with  all  convenient  speed  from  Pembroke  to  Cardiff,  up  to  and 
until  the  time  of  the  completing  the  loading  of  coals  iat  Pembroke ;  and  the 
declaration  then  alleges,  that  the  ship  sailed  to  Cardiff,  and  assigns,  as  a 
breach,  that  the  defendant  detained  the  ship  there  in  loading  for  twenty 
days  over  and  above  the  lay-days  and  ten  days  of  demurrage.  It  is  then 
stated  that  the  ship  being  fully  laden,  proceeded  to  Alexandria ;  and  a  second 
breach  is  assigned,  that  the  defendant  detained  the  ship  in  unloading  for  a 
further  time,  viz.,  Airty  days  over  and  above  the  lay-days  and  days  of 
demurrage.  A  third  breach  is,  the  non*payment  of  freight  for  the  cargo 
which  the  plaintiffs  duly  delivered  at  Alexandria.  A  fourth  breach  is,  the 
non-payment  of  demurrage.  And  there  are  counts  for  freight,  demurrage, 
and  money  paid. 

To  this  declaration  there  were  several  pleas ;  amongst  others,  first,  non 
assumpsit ;  to  so  much  as  claimed  demurrage,  that  the  defendant  did  not 
consent  and  request  that  the  vessel  should  remain  at  Pembroke  instead  of 

Snng  to  Cardiff, — ^that  the  defendant  did  not  dispense  with,  or  dischaige 
e  plaintiffs  from  performing  that  part  of  the  charter-party  which  related 
to  the  sailing  of  the  ship  from  Pembroke  in  a  reasonable  time,  until  the  time 
the  ship  had  completed  the  loading  of  coals  there ;  and  many  other  pleas, 
on  which,  or  on  the  replications  to  which,  issue  was  joined.  Two  of  these 
issues,  which  ^applied,  not  to  the  whole  of  the  first  count,  but  to  r^^^^ 
the  demand  for  neight  only,  were  found  for  the  defendant.  The  ■- 
other  issues  were  found  for  the  plaintifls ;  but  on  that  plea  which  alleged  the 
consent  and  request  of  the  defendant  that  the  vessel  should  remain  at  Pem- 
broke instead  of  proceeding  to  Cardiff,  the  jury  found  that  the  plaintifls 
requested  and  the  defendant  consented.  General  damages  were  assessed  for 
the  plaintiffs ;  and  judgment  was  given  for  those  damages  and  costs. 

On  the  argument  of  the  writ  of  error,  three  objections  were  taken  to  the 
judgment  of  the  Court  of  Common  Pleas. 

The  first  was,  that  on  the  finding  on  the  last-mentionerl  issue,  the  verdict 
"was  for  the  defendant ;  and  that  judgment  ouj^ht  to  have  been  given  accord- 
ingly; because  the  alleged  request  of  the  derendant  was  not  proved,  though 
his  consent  was ;  and  it  was  contended  that  the  allegation  of  consent  and 
tequest  was  one  and  entire.  But  the  judges  who  heard  the  argument  are  all 
of  opinion, — and  we  intihiated  that  opinion  in  the  course  of  the  argument,— 
that  the  allegation  of  consent  alone  was  material,  and,  that  being  found,  the 
verdict  was  for  the  plaintiffs. 

The  second  objection  was,  that  it  was  a  condition  precedent  to  the  claim 
for  detention  and  demurrage,  that  the  vessel  should  be  at  Cardiff  on  thel^th 
of  December ;  on  which  day,  the  lay-d«iys  for  .oading  and  unloading  were 
to  commence ;  and  that  there  was  no  averment  in  the  declaration  of  that 
(act.  We  think  that  there  was  no  such  condition  precedent ;  and  that  if 
ttiere  was,  the  allegation  in  the  declaration,  that  the  lay-days  had  begun  at 
Cardiff  and  expired,  was,  substantially,  an  allegation  that  the  ship  wasM<ft 
on  the  16th,  otherwise  the  laV'^days  would  not  have  commenced.  'This 
objection,  for  that  reason,  cannot  prevail. 

The  third  and  most  important  objection  is,  to  the  *fonn  of  the  r^gfi 
declaration,  which  states  the  charter-party  to  have  been  made  bv  G.  L.  ^ 
Jackson  and  Son,  on  behalf  of  the  owners,  but  does  not  aver  m  direct  tenni 
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that  the  plaintifis  vere  the  owners  for  whom  it  was  made.  And  the  objee« 
tion  assumes  this  shape,  diat  there  was  no  conerideration  for  the  defendant's 
promise,  as  it  did  not  appear  that  the  plaintiffs'  promise,  which  was  the 
alleged  conaderation,  ami  which  was,  to  perform  every  thing  in  the  charter- 
party  contained  on  their  part  to  be  performed,  was  obligatory  upon  them,  inas- 
much as  It  vTKs  not  alleged  that  there  was  any  thing  in  the  charter-party  to  be 
performed  by  them,  or  that  they  were  parties  to  it  at  dSi. 

There  is,  indeed,  no  doubt  as  to  the  fact  that  the  plaintiffs  were  the 
owners,  since  it  is  distinctly  admitted  in  one  of  the  special  pleas  that 
the  charter-party  was  entered  into  with  the  plaintiffs,  as  bein^  the  owners ; 
but  as  each  set  of  pleas  is  independent  of  the  other,  and  the  defend- 
ant below  has  a  right  to  have  the  case  disposed  of  as  if  each  plea  had 
been  the  onh^  one  on  the  record,  this  admission  unfortunately  catmot 
avail  the  plaintifi ;  and  the  only  question  to  be  decided  is,  whether,  as 
it  does  not  expressly,  it  does  by  necessary  implication,  in  the  statement 
of  the  contract  in  the  declaration  itself,  or  in  any  necessaty  averment 
therein  contained,  appear  that  the  plaintifls  were  parties  contracting  by  the 
charter-party,  as  owners  of  the  riiip. 

We  do  not  think  that  there  is  any  such  necessary  implication.  The  pro- 
mise by  the  plaintiffs  to  perform  all  things  in  the  charter-party  contained  an 
their  part  to  he  performed  does  not  necessarily  imply  that  there  was  any 
thing  therein  contamed  on  their  part  to  be  performed,  any  more  than  a 
condition  in  a  bond  to  perform  all  covenants  in  a  certain  indenture,  or 
pay  all  legacies  in  a  certain  will,  necessarily  imports  that  there  were  such 
*9T71  ^o^^i^^'i^s  ^r  ^^b  legacies.  In  these  cases  *the  obligor  would  not 
-I  be  estopped  from  pleading,  that  there  were  no  covenants  or  lega- 
cies; for  the  words  are  general;  though  he  would,  from  pleading  that 
there  was  no  such  indenture  or  will;  Viner's  Abridgment,  Estoppel,  F; 
Paramaure  v.  During,  Sir  Fra.  Moore,  420 ;  {a)  for  those  are  particular.  If 
this  allegation  of  a  promise  could  have  been  proved  on  the  trial  only 
by  evidence  that  the  charter-party  was  made  between  the  plaintiffs  and 
defendant  as  parties,  the  objection  would  have  been  cured  aAer  verdict,  [b) 
But  that  is  only  one  mode  by  which  the  allegations  in  the  declaration 
could  have  been  supported;  it  is  not  the  only  mode,  since  they  might 
equally  have  been  proved  by  evidence  of  a  charter-party  in  the  precise 
form  stated  in  the  declaration,  and  also  by  evidence  of  an  express  promise 
made  by  both  the  plaintiffs  and  the  defendant,  to  perform  all  things  therein 
contained  on  their  parts  to  be  performed  ;  which  promise,  for  the  reason  be- 
fore stated,  would  not  have  necessarily  implied  any  acknowledgment  on  the 
plaintiffs'  part  that  the  charter-party  did  contain  any  thing  which  they  were 
bound  to  perform. 

It  remains  to  be  considered,  whether  there  is  any  other  material  averment 
in  the  declaration  which  necessarily  involves  the  proof  that  the  plaintifis 
we're  parties  to  the  charter-party.  We  have  come  to  the  conclusion,  after 
some  hesitation,  that  there  is  not.  Two  averments  were  mentioned  as 
having  that  effect ;  one,  that  the  defendant  dispensed  with,  and  discharged 
*OTS1  ^^^  plaintiffs  from  performing,  that  part  of  the  charter-party  which  re- 
-'    lates  to  the  sailing  of  the  ship  with  convenient  speed  ;  *the  other,  that 

(a)  Bat  acovenaot  to  pay  all  legacies  wbtoh  1.8.  Imia  bequeathed  by  his  will  woald  estop 
the  defeDdant  from  pleading  that  there  were  no  legacies.  Vide  Aleyn,  62 ;  Style.  103 ; 
Willes,  12 ;  Wightw.  138;  4  N.  dc  M.  367,  n.  (r)  ;  1  Wms.  Saund.  216,  n.  (2),  and  th« 
cases  there  cited. 

(6)  See  the  cases  collected,  CUnunt  v.  FUhtr,  1  Mann,  dt  Ryl.  385,  n. 


SOS  3  Mannino  &  Granger.  [978 

frergfat  was  due  to  the  plainijjffiy  and  that  they  delivered  the  cargo  at  Alexan- 
dria. It  may  well  be  doubted  whether  the  sailing  with  all  convenient 
speed  (a)  was  a  condition  precedent  to  the  right  to  recover  for  the  detention 
of  the  vessel  beyond  the  lay-days,  as  it  assuredly  was  not,  to  the  right  to 
recover  freight ;  and,  consequently,  it  is  by  no  means  certain  that  the  aver- 
ment of  the  discharge  of  that  part  of  the  contract  was  material,  or  that  it 
needed  to  have  been  proved  for  any  purpose ;  but  supposing  that  it  was  ne- 
cessary to  prove  it,  we  think  that  this  mi^ht  have  been  done  without  involv- 
ing the  proof  that  the  plamtifTs  were  parties  to  the  charter-party.  The  mean- 
ing of  the  averment  is  no  more  than  this, — that  by  a  subsequent  parol  agree- 
ment by  the  defendant  with  the  plaintifis,  the  former  consented  that  the  ship 
should  not  sail  until  after  the  coals  were  taken  in  at  Pembroke,  and  should 
then  proceed ;  and  such  proof  would  satisfy  that  averment  without  any  evi- 
dence as  to  the  plaintifis'  having  been  parties  to  the  charter-party.  Agam,  the 
allegation  that  freight  was  due  to  the  pUdntiffi,  is  only  a  conclusion  from  the 
other  statements,  and  not  a  substantive  averment,  requiring  proof  (b)  that 
the  plaintifis  were  owners  when  the  charter-party  was  made ;  and  the  alle- 
gation that  the  plaintiffs  duly  delivered  the  cargo  according  to  the  charter- 
party,  necessarily  imports  no  more  than  that  they  did  so  subsequently  to  the 
charter-party;  and,  besides,  the  averment  is  immaterial  except  as  to  the 
claim  of  freight,  on  which  the  plaintifis  have  not  succeeded. 

We  are  of  opinion,  therefore,  that  the  judgment  must  be  reversed.  It  is 
with  great  reluctance  that  we  have  arrived  at  that  conclusion,  as  the  objec- 
tion by  which  the  ^plaintifisare  deprived  of  the  fruits  of  the  present  r^^g 
action,  to  which  they  were  otherwise  justly  entitled,  is  of  a  purely  *- 
technical  nature.  But,  much  as  we  regret  the  circumstance,  it  would  have 
been  a  matter  of  still  greater  regret,  if,  in  order  to  ^ve  effect  to  the  supposed 
justice  of  this  demand,  and  to  remedy  the  particular  mischief  in  this  case, 
we  had  done  anything  which  should  tend  to  unsettle  the  established  rules 
of  pleading,  and  to  mtroduce  laxity  and  uncertainty  in  this  branch  of  the 
law.  Judgment  reversed. 

(a)  Vide  ComtabU  v.  Chberii,  or  Clowberry,  Palmer,  897;  Noy^Tfi;  inte,  vol.  ii.  18,264, 
268.  (40  £.  C.  L.  R.) 

(6)  Vide  Lucas  v.  NockeUt,  4  Bingh.  739,  (15  E.  C.  L.  R,)  3  Moo.  A;  8c.  627;  7  fili$h. 
N.  8. 140 ;  6  Mann.  &  Ryl.  468,  n. 


MEMORANDUM. 


Francis  Slack  Murphy^  of  Lincoln's  Inn,  Esquire,  having  received  a  writ, 
issued  in  this  vacation,  agreeably  to  the  provisions  of  the  6  G.  4,  c.  95,  Bid 
having,  on  the  25th  day  of  February,  1842,  taken  the  oaths  usually  admi- 
nistered  to  persons  called  to  the  degree  and  office  of  Serjeant  at  I^w,  be- 
came, under  that  act,  a  Seijeant  at  Law  sworn.  He  gave  rings  witb  the 
following  motto :  ^^  Incidere  ludumy 


END  OF  HILARY  VACATION. 
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ABATEMENT. 
See  IsriBiOB  Coubt. 
Whether  a  plea  strictly  to  the  jorisdietion 
of  the  eoart,  most  be  pleaded  in  person ; 
and  whether,  if  the  plea  is  pleaded  by  atp 
tomey,  the  objection  may  be  taken  on 
demurrer,  or  can  only  be  taken  advan- 
tage of  by  an  application  to  the  court, 
puwt?    UwUer  v.  Nerk.  181 

ABSTRACT  OF  TITLE. 

An  allegation  that  A.  delivered  an  abstract 
of  his  title  to  B.,  is  not  satisfied  by 
proof  that  A.  handed  two  deeds  which 
formed  the  whole  of  his  title  to  B^  and 
that  B.  having  read  the  deeds,  returned 
them  to  A.     Home  v.  Wvngfleld.  33 

ACKNOWLEDGMENT  OF  DEED  OF 
CONVEYANCE  BY  A  MARRIED  WO- 
MAN. 

1.  An  order  to  enable  a  married  woman  to 
convey  her  property  without  her  hus- 
band's concurrence,  under  the  3  dc  4  W. 
4,c  74,  s.  91,  on  a  presumption  of  death 
arising  upon  his  absence,  cannot  be  made' 
without  an  affidavit  from  her  negativing 
any  communication  from  him  during 
such  absence.    In  re  Anne  HortfaU,     132 

1  Bat  where  a  delay  until  the  following 
term  would  have  caused  great  inconve- 
nience to  the  parties,  the  court  gave  di- 
rections for  the  order  to  be  drawn  up  in 
vacation  on  the  production  of  an  affidavit 
from  the  wife.  Ibid, 

3.  An  affidavit,  which  alleged  that  the  ma- 
gistrate, before  whom  a  prior  affidavit 
annexed  thereto,  verifying  the  certificate 
of  the  acknowledgment  of  a  deed  by  a 
married  woman  under  the  3  dc  4  W.  4, 
c  74,  had  been  sworn,  and  which  suffi- 
ciently showed  the  authority  of  the  ma- 
gistrate before  whom  the  first  affidavit 
was  sworn,  and  accounted  for  the  absence 
of  a  nourial  certificate,  was  held  not  to 
be  vitiated  by  its  stating  that  the  former 
affidavit  was  sworn  by  another  comrois- 
tioner,  it  having  been  in  fact  sworn  by 


the    deponent   himself.    Warbwrton  and 
Othere  to  Warlmrton  and  Jnother.  633 

4.  The  acknowledgment  of  a  deed  by  a 
married  woman,  under  the  3  dc  4  W.  4 
c  74,  where  the  affidavit  verifying  such 
acknowledgment,  varied  in  its  title  and 
commencement  from  the  form  prescribed 
by  the  rule  of  H.  T.  4  W.4,  was  allowed 
to  pass;  the  affidavit  being  one  upon 
which  perjury  could  be  assigned.  In  rt 
Shaw,  237 

6.  The  certificates  of  the  acknowledgment 
of  two  married  women,  under  the  3  dc  4 
W.  4,  c.  74,  stated  them  to  have  executed 
deeds  of  lease  and  release ;  whereas  thoy 
were  parties  only  to  the  release.  The 
court  refused  to  amend  the  certificates. 
Ex  parte  Whitty  and  Jnother.  201 

AFFIDAVIT. 
See  AcKHOWLSDOMsnT  oi  Dbbd  or  CoirvxT- 

ANCK  Br  A  MaRBIEU  WulfAlT.      BiLLS  ABU 
NOTBS.      RULI. 

I.  Ofmerite, 

An  affidavit,  made  by  the  defendant's  at- 
torney's clerk,  who  swears  that  the  de- 
fendant has  been  advised  by  counsel  that 
he  has  a  good  defence  to  the  action  on 
the  merits,  which  the  deponent  believes 
to  be  true,  is  not  a  sufficient  alfldavit  of 
merits.    Naeh  v.  Swinburne.  630 

AGENT. 
See  Attorhbt.    Pbacticx. 

AGREEMENT. 

See  Baitxbupt.     EvinxacK.      Horsibagb. 
Statutr  or  Frauds.    Page  467,  n. 

1.  A.  having  in  1835  granted  to  B.  an  an- 
nuity of  1502.  for  twenty-one  years,  with 
certain  allowances  to  B.  on  the  sale  by 
him  of  spirits  made  by  A.  by  a  deed  con- 
taining a  proviso  that  when  the  allow- 
ances should  exceed  400/.  a  year,  the 
annuity  should  not  be  payable  so  long  as 
those  allowances  exceeded  400/.  a  year. 
In  1836,  by  a  memorandum  without  deed, 
it  was  agreed  that  in  consideration  of 
B.'s  relinquishing  the  annuity  A.  should 
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paj  B.  300i!.  a  year  from  a  certain  daj  for 
seven  years  in  lieo  thereof.  In  a  letter 
addressed  by  A.  to  B.  in  1888,  and  as- 
sented to  by  B.,  A.  declared  that  B.  was 
entitled  under  the  deed  to  certain  speci* 
fied  allowances  not  to  be  less  than  400/.  a 
year  or  to  be  made  up  to  that  amount, 
and  that  B.  was  to  receive  800/.  a  year 
over  and  above  all  other  allowances 
under  the  agreement  of  1B88,  so  a«  to 
yield  him  together  not  less  than  TOOL  a 
year. 

HtU^thht  B.  was  entitled  under  the  agree- 
ment of  1836,  taken  by  itself,  to  the  300/. 
a  year,  irrespectively  of  the  amount  of 
allowances  receivable  by  him.  Home  v. 
Booth  and  Jnotker,  709 

S.  Held  also,  that  a  plea  of  want  of  con- 
sideration for  the  agreement  contained  in 
the  letter  of  1838  was  bad,  inasmuch  as 
aHer  that  letter  had  been  written  by  A. 
and  assented  to  by  B.,  the  subsisting  en- 
gagement between  the  parties  consisted 
of  that  letter  and  the  previous  agreement 
taken  together.  Ibid, 

3.  Held  also,  that  no  release  of  the  annuity 
by  deed  was  necessary ;  ar  I  mat  abstain- 
ing from  demanding  or  receiving  the  an- 
nuity was  a  sufficient  relinquishment 

Jifid. 
ALLOCATUR. 
See  ArmaiixT.    PaAcncx. 

AMENDMENT. 
Bee  AcKHowLBDOMBRT  OP  Dbkd  bt  a  Mar- 

aitn  WoxAir.  Appohttmbst* 
li  Where  the  promise  declared  on  was  that 
the  defendant  should  lay  out  a  sum  of 
money  in  the  purchase  of  a  government 
annuity,  and  the  proof  was,  that  it  was 
intrusted  to  him  to  be  invested  in  a  go- 
vernment security,  the  variance  was  held 
to  be  made  amendable  by  the  judge  at 
nisi  prias,  under  the  3dt  4  W.  c.  42,  s.  23. 
Gitrford  v.  nayUy,  781 

2.  In  ejectment,  the  demise  was  laid  on  a 
day  prior  to  that  on  which  the  right  of 
entry  ifor  a  forfeiture)  accrued.  Held, 
that  it  was  competent  to  the  judge  at  nisi 
prius  to  amend  the  declaration  by  substi- 
tuting a  day  un  which  the  right  of  entry 
was  complete.    Doe  d,  Edwards  v.  Learh. 

229 
ANNUITY. 
9m  AoMBBXiaiT.     ANsirnMBBT.     Statutb 

or  Frauds. 

APPOINTMENT. 

In  In  covenant  by  the  assignee  of  the  rever- 
sion against  the  administratrix  of  the 
lessee,  the  declaration,  in  deducing  the 
title  to  the  plaintiff,  set  out  a  deed  pur- 
pitrting  to  be  attested  by  two  credible 
witnesses,  whereby  one  J.  P.,  in  pursu- 
imce  of  a  power,  appointed  the  premises 
to  the  plaintiC  At  the  trial  it  appeared 
Ibat  one  of  the  attesting  witnesses  was 


the  wife  of  the  appointee,  wherenpoa  a 
verdict  was  entered  for  the  defeodui 
upon  a  plea  which  traversed  the  appoint 
menu 

Qu9sre,  whether  the  declaration  might  be 
amended  under  the  3  dt  4  W.  4,  c  4S, 
8.  23,  by  stating  the  deed  as  operating 
either  by  way  of  grant  or  as  a  covenast  to 
stand  seised  to  uses. 

The  aourvat  ilrst  inclined  not  to  allow 
the  amendment,  except  on  payment  of  all 
the  costs  of  the  trial.  After  discnssion,  it 
was  agreed  that  the  defendants  shoaid 
repair  the  premises  under  a  rule  of  coort, 
and  that  no  costs  should  be  paid  by  either 
party*    Perry  v.  Watts,  jidministratrizilfc, 

775 
ARBITRAMENT. 

1.  A  judge's  order  was  obtained  to  enable 
an  arbitrator  to  enlarge  the  time  for 
making  his  award  to  the  2d  of  November, 
1841,  **  or  to  such  other  or  ulterior  day  as 
the  said  arbitrator  should  ultimately  ap- 
point and  signify  in  writing  under  hit 
hand,  to  be  endorsed  on  the  said  order  of 
reference.**  The  arbitrator  having  ca- 
larged  the  time  to  the  2d  of  November, 
1841,  made  his  award  on  the  11th  of  Oe^ 
tober. 

Held,  that  it  was  not  necessary  to  endorse 
such  enlargement  on  the  order  of  ^ffe^ 
ence.    Davison  v.  GauntUtt  and  Jnotktr, 

fiM 

2.  The  cause  and  all  matters  in  differeoee 
between  the  parties  having  been  referred 
upon  the  usual  terms, the  arbitrators  made 
their  award  in  favour  of  the  plaintiC 
and  directed  that  the  costs  of  the  reference 
and  award,  to  be  taxed,  should  be  paid 
by  the  defendant.  The  costs  of  the  soil 
and  the  costs  of  the  reference  and  award 
were  included  in  one  bill,  and  were  taxed 
at  933/.,  for  which  the  master  gave  one 
allocatur.  No  objection  was  made  bj 
the  defendant's  attorney,  who  signed  the 
bill  so  settled.  On  the  4th  of  Jane  jodg- 
ment  was  signed  for  the  debt,  and  thesM 
costs  included  in  the  allocatur,  and  regis- 
tered pursuant  to  the  1  dt  2  VicL  c.  Mli 
s.  19  The  plaintiff  having  died  on  the 
8th  ji  November,  his  executor,  on  the 
12th  of  January,  1842,  issued  a  sci.  fa.  to 
revive  the  judgment,  which  was  served 
on  the  13th,  and  to  which  the  defrndaal 
pleaded  a  Ihlse  plea.  On  the  24tli  the  d»> 
fendant  obtained  a  rule  nisi  to  set  a»idc 
the  judgment,  on  the  ground  that  the  rods 
of  the  reference  were  improperly  ineloded 
in  the  judgmenu 

Held,  that  including  such  costs  in  (he 
judgment  amoonted  to  a  mere  irregalai^V* 
which  has  been  waived  by  the  assent  of 
the  defendant's  attorney  at  the  taxation' 
and  by  the  lapse  of  time.    Signatt  v.  Ge": 

3.  Where,  in  a  memorandum  respecrifll  • 
horserace*  an  umpire  is  api  ivniedi  »* 
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it  is  stipulated  that  "  the  decision  of  the 
ompire  is  to  be  fioaU"  it  is  not  covpeteot 
lo  either  party  to  dispute  the  umpire's 
decbioo.    Evant  t.  Pratt,  759 

ARREST  OF  JUDGMENT. 
&t  862,  n.  (6) ;  41 1,  n.  (a) ;  766,  n.  (6). 

ASSIGNEEa 
See  BAHKaurr. 

ASSUMPSIT. 
See  Plbadiho.    Wbit  or  Taiiu 

1.  The  plaintiff  agreed  lo  enter  as  captain's 
cook  on  board  of  a  brig«of*war,  upon  an 
Qodertaking  by  the  defendant,  the  com- 
mander of  the  vessel,  to  pay  him  wages 
(IS/,  per  annam)  beyond  the  government 
pay,  to  which  he  would  be  entitled  on  his 
rating  as  an  able  seaman.  HeU,  that 
there  was  a  sufficient  consideration  for 
Uh  agreement,  to  entitle  the  plaintiff,  on 
the  senrice  being  performed,  to  maintain 
an  action  against  the  defendant  for  such 
wages.     ChUterbmek  ▼.  Ci^fin,  842 

2.  SembU,  that  such  an  agreement,  the  ser- 
vices under  it  having  been  performed, 
need  not  be  specially  declared  on.    Ibid, 

3.  Semble^  per  Manle,  J.,  that  such  an  agree- 
ment is  not  illegal.  Ibid, 

4.  In  assumpsit  by  A.  upon  an  undertaking 
by  B.,  to  indemnify  A.  against  all  actions 
which  might  be  broaght  by  C,  and  every 
other  person  or  persons  for  or  in  respect 
of  the  rent  then  due,  or  to  become  due 
for  Blackaere,claimed  or  to  be  claimed  by 
bioi  or  them,  the  declaration  stated  that 
C.  brought  action  against  A.  for  rent  of 
Blackacre,  claimed  to  be  due  to  C.  for 
the  occupation  of  Blackacre  for  a  certain 
time  then  elapsed,  and  that  A.  was  called 
upon,  and  in  order  to  prevent  further  pro- 
ceedings in  such  action,  was  forced  and 
obliged  to  pay  the  sum  claimed  and  costs, 
and  that  B.  had  failed  to  indemnify. 
HeUf  that  the  declaration  was  bad  in  sub- 
stance, in  not  showing  that  the  rent  claimed 
to  be  due,  had,  in  fact,  become  due.  i>- 
eembmrff  v.  Evane,  210 

ATTESTING  WITNESS. 
See  WAaaxxT  or  Arroaif  bt. 

ATTORNEY. 
See  Ejictmbxt. 

I.  Enrolment  of. 

1.  In  granting  a  new  trial  it  is  no  ground 
for  refusing  to  annex  the  condition  of 
payment  of  costs  by  the  party  obtaining 
the  rule,  that  the  attorney  of  the  adverse 
party  was  not  on  the  roll  of  attorneys 
when  those  costs  were  incurred.  Punter 
y.  Lord  Grantky.  296 

iL  PrimJUge  of, 

X  A  plea  by  which  the  defendant  alleges 
that  he  is  an  attorney  of  another  court, 
and  privileged  to  be  sued  there,  may  be 
pleaded  by  attorney.  HwiOirr  v.  Ne€k,  18) 


m.  Prttemeeof 

8.  A  judge's  order  by  consent  allowing  the 
plaintiff  to  enter  up  judgment  in  default 
of  payment  of  debt  and  costs  in  a  certain 
time,  is  not  void  under  1  d&  2  VicL  c.  1 10^ 
s.  9,  by  reason  of  no  attorney  having  been 
present.    Stevem  v.  Miller,  228 

IV.  BiUofeoUM. 

4.  In  an  action  for  an  attorney's  bill  of  costs, 
the  town  agent  of  the  defendant's  attorney 
obtains  an  order  for  taxing  the  bill.  The 
plaintiff  cannot  call  upon  such  agent  to 
take  up  the  master's  allocatur  and  pay 
the  fees.    Becke  v.  CattelU  480 

f .  So,  where  part  of  the  business  is  done 
in  the  House  of  Lords,  and  the  certificate 
of  the  officer  of  the  House  is  necessary 
for  the  purpose  of  enabling  the  taxing- 
master  to  complete  his  allocator,  the  court 
will  not  compel  the  defendant's  agent  to 
take  up  such  certificate.    Becke  v.  CattelL 

480 

6.  AAer  a  bonAfide  compromise  of  a  cause, 
not  entered  into  for  the  purpose  of  cheat- 
ing the  attorney  of  his  costs,  the  court 
will  not  make  absolute  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  or  require 
the  plaintiff  to  give  a  peremptory  under- 
taking to  try.    Page  v.  Doughty,  886 


BAILIFFS. 
L  Of  a  hundred. 
IL  Of  a  manor. 

See  224,  n.  (A) ;  226,  n.  (a). 
See  HuanRKD-CouBT. 

BANKRUPT. 
L  Trading, 

1.  Held,  that  an  attorney  does  not  become  a 
scrivener,  liable  to  be  made  a  bankrupt 
under  6  G.  4,  c.  16,  s.  2,  by  lending  Uie 
money  of  clients  and  charging  a  procnra^ 
tion  fee  to  the  borrowers.  Lott  and 
Another,  Mtignets,  ifc  v.  Mehille  and  Otharu 

40 

2.  Held,  also,  that  a  transaction  in  which  an 
attorney  calls  in  and  receives  the  money 
of  a  client,  and  retains  the  money  in  his 
possession,  paying  interest  to  that  client 
upon  the  amount,  is  not  a  trading  as  a 
money-scrivener.  IfrtdL 

IL  jictioHi  by  Auigneee, 

3.  A.  being  examined  before  commissioners 
of  bankrupt,  admits  having  taken  pro- 
perty which  had  belonged  to  the  bankrupt. 
Upon  cross-examination  by  his  own  at- 
torney, he  slates  that  he  purchased  the 
property  under  an  agreement,  which  he 
produces ;  a  copy  of  which  agreement  is 
entered  as  part  of  his  answer.  Upon  an 
issue  of  not  guilty  in  trespass  de  &o«iif 
atitrtatia  brought  against  A.  by  the  as- 
8i((nees,  the  examination  of  A.  is  given 
in  evidence  on  behalf  of  the  plaintifls*  to 
prove  the  asportation.  Held,  that  this 
was  evidence  to  go  to  the  jury  cf  the  ti- 
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istence  of  the  agreement,  without  pro- 
daeing,  or  accoaoting  for  the  absence  of 
the  original  docoment  Onu  and  Jinoihtr^ 
jSi$igtut$,  6fc.  V.  QuifUofL  825 

4.  Feigned  issue  on  an  allegation  that  at 
the  time  of  the  seizing  of  certain  goods 
in  execution,  the  plaintiffs  in  the  issue 
were  entitled  to  the  same,  as  against  and 
free  from  a  certain  execution,  and  that 
the  goods  were  not  liable  to  be  seized  as 
against  such  plaintiffs.  Held,  that  the 
plaintiffs  who  claimed  as  assignees  under 
the  bankruptcy  of  the  judgment  debtor, 
were  bound  to  prove  the  trading,  petition- 
ing creditor's  debt,  and  act  of  bankruptcy, 
though  no  notice  had  been  giyen  to  dis- 
pute under  the  6  6.  4,  c.  16,  s.  90.  Loit 
and  jSnothtr,  Auignen,  ifc.  r.  MelleviUe  and 
Othen.  40 

6.  A.,  an  insolvent  trader,  calls  a  meeting 
of  his  creditors,  and  offers  a  composition 

'  of  7f.  6d.  in  the  pound,  to  which  the  ma- 

t'ority  of  the  creditors  present  assent,  and 
lis  property  is  advertised  for  sale.  B., 
one  of  the  dissenting  creditors,  makes  an 
affidavit,  and  gives  a  notice  under  1  dc  3 
V.  c.  110,  s.  8.  The  sale  proceeds,  and 
the  auctioneer,  with  the  proceeds  of  the 
sale  and  other  moneys  collected  by  the 
trader,  pays  7«.  6</.  in  the  pound  to  C.  and 
thirteen  other  creditors,  nineteen  credi- 
tors refusing  to  take  the  composition.  In 
an  action  by  the  assignees  of  A.,  who  had 
been  made  a  bankrupt  against  C.  for 
money  received  to  their  use,  the  jury 
were  told  that  the  sale  appeared  to  have 
proceeded  in  the  hope  that  B.,  notwith- 
standing the  course  he  had  taken,  might  be 
induced  to  acquiesce  in  the  composition, 
and  that,  unless  A.,  at  the  time  that  the 
payment  was  made  to  C,  considered  bank- 
ruptcy inevitable^  it  was  not  a  payment 
made  in  contemplation  of  bankruptcy. 
A  verdict  being  found  for  the  defendant, 
the  court  granted  a  new  trial  as  upon  a 
verdict  against  evidence,  but  not  for  mis- 
direction, considering  the  term  "  inevit- 
able," might,  under  all  theeireumstances, 
be  referred  to  the  means  possessed  by  A. 
of  stopping  the  proceedings  of  B.  Gibmn 
and  Others f  Juigneen,  v.  Mntkett.  158 

6.  A.  orders  a  rudder  to  be  made  by  B.,  a 
shipbuilder,  for  A.'s  ship.  B.  begins  to 
make  a  rudder,  which  ne  states  is  tn- 
tended  for  A.  Before  this  intention  is 
communicated  to  A.,  and  before  the  rud- 
der is  finished,  B.  becomes  bankrupt. 
Afier  the  bankruptcy.  A.,  who  is  a  credi- 
tor of  B.,  is  informed  that  the  rudder  was 
Intended  for  him,  and  takes  it  away.  Held, 
that  this  acquiescence  on  the  part  of  A. 
having  relation  to  the  prior  intention  of 
Bn  was  evidence  to  go  to  the  jury  of  an 
appropriation  of  the  rudder  so  as  to 
negative  the  property  of  the  assignees 
Uierein.  Gon  and  Another,  Jaignees,  v. 
Qiimloii.  886 


m.  Cert^hate. 

7.  A.,  the  execution  creditor  of  B.  agreed 
to  discharge  B.  out  of  custody  upoD  his 
executing  a  warrant  of  attorney  to  secure 
the  payment  of  the  debt  by  instatmeots, 
and  upon  C.'s  signing  an  undertaking, 
whereby,  in  consideration  of  A.'s  dis- 
charging B.  out  of  custody  in  the  action, 
C.  undertook  that  B.  should  pay  the  debt, 
together  with   interest,  by  instalments. 
The  warrant  of  attorney  being  executed, 
and  the  undertaking  signed,  B.  was  dis- 
charged from  custody.    A  fiat  was  afte^ 
wards  granted  against  C,  under  which 
he  was  declared  a  l)ankrupt  and  obtained 
his  certificate. 

Held,  that  the  certificate  was  no  bar  to 
an  action  against  C.  for  an  instalment  ac- 
cruing due  after  the  fiat,  inasmuch  as  B. 
continued  liable  as  the  plain tiflTs  debtor, 
by  virtue  of  the  warrant  of  attorney 
executed  by  him  previously  to  his  dis- 
charge, and  the  defendant's  undertaking 
was  given  with  reference  toB.'s  liability, 
and  as  a  collateral  guarantee  for  the  pay- 
ment of  the  instalments  secured  by  the 
warrant  of  attorney;  and  as  no  instal- 
ment had  become  due  before  the  fiat,  no 
debt  was  due  from  the  bankrupt  at  the 
issuing  of  the  fiat,  which  could  have 
been  proved  under  it  Lane  and  Othen  v. 
BttrghaH.  597 

8.  A.,  being  indebted  to  B.,  accepts  B.'s 
draft  on  him  for  the  amount.  Before  the 
draft  k>ecomes  due,  it  is  agreed  that  it 
shall  be  renewed,  B.  taking  op  the  old 
draft,  and  A.  drawing  a  new  bill.  The 
new  bill  is  drawn  by  A.  and  nego- 
tiated by  B.  B.  omits  to  take  op  the 
old  bill,  and  A.  is  sued  upon  it  by  the 
holder.  Pending  this  suit  a  fiat  issues 
against  B^  and  afterwards  A.  pays  both 
bills. 

Held,  that  upon  the  arrangement  for  a 
renewal  of  the  first  bill  being  entered  into, 
A.  became  **  a  person  liable  for  the  debt 
of  B."  within  the  meaning  of  the  6  G.  4, 
e.  16,  s.  58,  and  that  A.'s  demand  against 
B.,  for  not  performing  his  engagement  to 
take  up  the  first  bill,  was  provable  under 
the  fiat  against  B.,  and  was,  therefore, 
barred  by  his  certificate.  Filbey  v.  Latr' 
ford,  468 

9.  To  an  action  for  money  had  and  received 
brought  by  a  bankrupt  to  recover  a  snm 
paid  to  the  defendants  to  induce  them  to 
sign  his  certificate,  it  is  a  good  plea  that 
the  money  had  been  demanded  by,  and 
paid  to,  the  assignees  before  the  com- 
mencement of  the  suit  Steven  v.  Bonrrfl 
a$ul  Othen,  534 

10.  A  certificate  obtained  by  giving  money 
to  a  creditor,  to  induce  him  to  sign  it,  is 
void.  /M 

BEADLE. 
J,  Of  a  manor, 

8ee  884,  n.  (6). 
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BET. 

Sit  HoBBBmACI. 

BILL  OF  LADING. 
Set  BiLU  AaD  Notes,  3.    Ship. 

BILL  OF  PARTICULARS. 
Ste  IsrxBiom  Coubt. 
A  bill  of  exchange  for  192.  3t.  fU.  drawn 
in  Jane,  1840,  by  A.  upon  B.,  pay- 
able at  two  months  date,  to  the  order  of 
C,  is  endorsed  by  C.  to  D.  In  a  bill  of 
particulars  delirered  by  D.  to  C,  in  an 
action  between  them,  D.  claims,  **  Angnst, 
1840,  cash  per  dishonoured  acceptance 
and  charges,  212.  8t.  Bd,  Variance,  held 
immaterial.    Panont  y.  Wibom,  445 

BILLS  AND  NOTES. 
8m  BAxaaupT. 

L  Ifaimre  of, 

L  A  true  bill  of  exchange  is  an  instrument 
drawn  in  one  place  and  payable  in 
another.  679,  n.  (6) 

2,  An  iosirument  in  the  form  of  a  bill  of 
exchange,  drawn  upon  a  joint-stock  bank 
by  the  manager  of  one  of  its  branch 
banks,  by  order  of  the  directors,  may  be 
declared  upon  as  a  promissory  note. 
MUUr  y.  Tkommm.  676 

8.  A.  has  a  sniBcient  property  in  goods 
shipped  by  B.  for  the  specific  purpose  of 
placing  funds  in  the  hands  of  A.  to  meet 
a  bill  drawn  by  B.  upon  A.  to  entitle  A. 
to  maintain  trover,  although  no  bill  of 
Jading  is  executed,  and  A.  holds  merely  a 
receipt  signed  by  the  mate  of  the  vessel, 
acknowledging  dfie  shipment  of  the  goods, 
"to  be  delivered  to  A."  Emtm  and 
Jhothtr  v.  JVtdhof  and  Anoiher,  614 

IL  jtceeptanee. 

4.  A  merchant  abroad,  on  the  81st  August, 
1840,  (among  other  bills,)  drew  upon  the 
defendants,  his  London  correspondents,  a 
bill  for  ti5L  at  eighteen  days  date,  pay- 
able to  the  plaintiff.  The  defendant  re- 
fused to  accept  the  bill ;  and  on  its  being 
presented  for  payment,  on  the  11th  of 
September,  refused  lo  pay  it.  On  the 
13ih  the  drawer  died  in  insolvent  circum- 
sunces.  On  the  16th  the  defendants,  not 
being  aware  of  his  death  or  insolvency, 
wrote  to  him  a  letter  containing  this  pas- 
sage:— <*  Respecting  your  draihs  on  us, 
we  have  to  advise  that  we  have  paid,  and 
are  prepared  to  pay,  the  following,**  men- 
tioning, among  other  bills,  the  one  in 
question.  In  a  postscript  they  added, 
^'We  have  just  been  informed  that  the 
holders  of  the  bill  above,  for  285L  had  re- 
Cnmed  it  to  you.  This  they  had  no  right 
lo  do,  as  we  have  already  explained  to 
you,  they  were  bound  to  keep  it  till  the 
following  post  day.  The  said  bill,  we  are 
aJmf»st  sure,  was  presented  again  on 
Saturday  last ;  therefore  w^  cannot  con- 
ceive how  it  can  have  been  sent  back 
from  this  day.  You  ought  to  require 
▼OL.  XLH.  65 


proof  that  this  bill  has  been  returned  by 
Friday's  mail,  otherwise  the  charge  made 
thereon  cannot  be  demanded  of  you.'' 

Htld^  that  the  letter  contained  an  abso- 
lute promise  to  pay,  which  amounted  to 
a  valid  acceptance  of  the  bill,  and  that 
the  effect  of  the  leuer  was  not  destroyed 
or  altered  by  the  postscript.  BiUimg  v. 
Devaux  and  Jtnother,  666 

6.  Debt,  by  the  payee  against  one  of  the 
two  makers  of  a  joint  and  several  pro- 
missory note.  Plea,  that  the  note  was 
signed  by  the  defendant  at  the  request  of 
W.,  and  for  securing  to  the  plaintiff  16/. 
due  from  W.  to  him,  and  that  the*  defend- 
ant never  had  any  value  or  consideration 
for  the  note.  Replication,  that'  the  de- 
fendant had  value  and  consideration  for 
the  note.  On  demurrer  to  this  replica- 
tion :  Held  good,  as  the  plea  disclosed  a 
sufficient  consideration  for  the  note,  kg  as 
to  enable  the  plaintiff  to  maintain  debt. 
Simmy,  Kidman.  810 

6.  HM  that  the  endorsee  of  a  bill  of  ex- 
change cannot  maintain  an  action  of  debt 
against  the  acceptor.    Powell  v.  AnceU. 

171 

7.  Where  a  promissory  note  is  given  to  two 
members  of  a  loan  society,  by  name,  to 
secure  an  advance  made  by  the  society, 
it  is  not  necessary,  in  suing  upon  the 
note,  to  join  the  whole  of  the  members  of 
the  society.    Bawden  v.  HowelL  638 

8.  A  bill  of  exchange  for  19/.  2$,  6</.,  drawn 
in  June,  1840,  by  A.  upon  B^  payable,  at 
two  month's  date,  to  the  order  of  C,  is 
endorsed  by  C.  to  D.  In  a  bill  of  particu- 
lars delivered  by  D.  to  C,  in  an  action 
between  them,  D.  claim,  sAugust,  1840, 
cash  per  dishonoured  acceptance,  and 
charges  212.  6t.  fUl.  Variance  held  im- 
material.   Parmma  v.  WiUon,  446 

m.    Defence. 

9.  The  makerof  a  promissory  note  sued  by 
an  endorsee  was  allowed  to  plead  that 
the  endorsee  was  a  lunatic  at  the  time  of 
the  endorsement.    Jlcoek  v.  JUoek,     268 

10.  A  promissory  note  is  made  by  A.  and 
B.,  payable  to  Ch  to  secure  advances 
from  6.  to  A.  After  the  note  becomes 
due,  it  is  agreed  between  C.  and  A.,  with- 
out the  privity  of  B.,  that  A.  shall  execute 
a  warrant  of  attoroey  to  D^  as  trustee  for 
C,  to  secure  the  amount  of  the  note,  and 
a  further  advance  made  by  G.  to  A.: 
Held,  that  the  note  is  not  merged  in  ih4 
warrant  of  attorney.    Bell  v.  Banke.    268 

11.  HcU,  also,  that  the  acceptance  of  the 
new  security  by  C^  unaccompanied  by 
any  binding  engagements  on  his  part,  to 
give  time  to  B.,  does  not  discharge  B. 

JLid. 

12.  A  plea  that  a  promissory  note  was  ob- 
tained by  fraud,  covin,  and  misrepresen- 
tation, pleaded  by  a  surety  in  such  note, 
was  held  not  to  be  supported  by  proof 
that  the  note  was  given  for  money  lent  Ij 
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the  plaintilTs  at  SO  per  ceiit  idMreatt  in 
the  name  of  a  joint  stock  eompany,fniada- 
lently  represented  by  the  plaintiffs  to 
have  been  established  for  the  purpose  of 
lending  money  at  6  per  cent.,  and  to  con- 
sist of  shareholders,  contributors,  and 
borrowers,  and  to  be  governed  by  oflicers 
elected  by  such  shareholders,  conlribn- 
tors,  and  borrowers,  no  such  company 
having  ever  existed,  and  the  two  plainti  A 
being  the  only  lenders.  Oretn  and  Jhiolher 
y.  Gotden.  446 

IV.  Judgment, 

18.  In  assumpsit  against  two  acceptors  of 
a  bill  of  exchange,  judgments  against 
each  are  obtained  by  default.  Separate 
rules  to  compute  are  irregular,  although 
at  the  time  the  first  rule  was  granted 
judgment  had  been  obtained  'against  the 
defendant  only.    Fidd  v.  PooUtf,         766 

y.  Rule  to  compute, 

14.  In  this  court  no  affidavit  is  required  in 
support  of  a  motion  for  a  rule  aiai  to 
compute  principal  and  interest  after  in- 
terlocutory judgment.    Bridport  v.  Jonee, 

687 

BOND. 
A.,  a  banker,  takes  from  B.,  a  customer, 
and  C,  his  surety,  a  bond  conditioned  for 
the  payment  of  all  sums  already  ad- 
vanced, or  thereafter  to  be  advanced  to 
B.  There  is  no  merger ;  and  B.  may  be 
sued  for  the  balance  of  his  account  as 
upon  a  debt  by  simple  contract.  Bolmet 
v.  BiO,  3S1 


CAPIAa 
9te  Malicious  AaaasT. 

CARRIERS. 
8ti  YiirDoa  aitd  PoacBAsaa. 

CASE. 

L  For  Mal/eaaanre, 

See  Maliciovs  Abbist.    PbBABiire. 

1.  Case  lies  for  false  representations  as  to 
the  affairs  of  an  insurance  company, 
whereby  the  plaintiff  was  induced  to  ef- 
fect an  insurance  with  the  company,  al- 
though no  actual  pecuniary  damage  has 
been  sustained  beyond  the  payment  of 
premiums.    Pontifex  v.  BignoUL  68 

•»  In  an  action  for  misrepresentation  as  to 
the  proceedings  of  an  insurance  com- 
pany»  the  declaration  set  forth  several 
rales  and  regulations  of  the  company, 
and  alleged  that  the  defendant  fraudu- 
lently represented  that  these  rules  and 
regulations  had  been  complied  with, 
knowing  the  fact  to  be  otherwise.  A 
plea,  stating  that  these  rules  and  rqcula- 
tions  had  been  to  fully  complied  with  as 
was  neeessanr  for  the  maintenance  of  the 
coapaay»  am  of  such  iasunuicea  ai  had 


been  or  might  be  etf^led,  was  held  bad. 
Pontifex  v.  BignoUL  IS 

II.  For  Mii/eiuance. 

3.  Case,  per  quod  servitium  amisit,  may  be 
maintained  by  the  master,  and  although 
the  injury  done  to  the  servant  was  not 
direct,  but  consequential,  and  the  serrtnt 
could  not  have  maintained  an  action  of 
trespass  for  such  injury,  but  must  hare 
sued  in  case.  Martinex  and  Anoiktr  r, 
GtrUr.  88 

4i  In  case  per  quod  servitium  amisit,  a 
general  allegation  of  service  is  sufficient, 
without  stating  that  the  servant  was  hired 
or  that  he  was  to  receive  a  salary.    IM, 

5.  Case  against  a  railway  company  for  so 
carelessly  and  improperly  managing  aod 
directing  an  engine,  that  sparks  flew  from 
the  engine  upon  a  stack  of  beans  of  the 
plaintiff  whereby  the  stack  was  de* 
stroyed. 

A  case,  stated  for  the  opinion  of  Ihc 
court,  alleged,  that  the  engines  used  u)«oa 
the  railway  were  such  as  are  usually  em- 
ployed on  railways,  for  the  purpose  of 
propelling  the  trains  and  carriages  there- 
on, and  that  the  engine  from  which  'he 
sparks  flew  was  us^  at  the  time  in  the 
ordinary  manner,  and  for  purposes  au- 
thorized by  the  act  incorporating  the 
companv. 

£fc/f/,  thai  the  facts  stated  were  not  suf- 
ficient to  enable  the  court  to  infer  negli- 
gence on  the  part  of  the  defendants,  so 
as  to  justify  the  directing  of  the  entry  of 
a  verdict  for  the  plaintiff;  but  that  they 
did  not  show  such  an  absence  of  negli- 
gence as  to  warrant  the  directing  of  the 
entry  of  a  nonsuit :  and  the  special  case 
was  withdrawn  in  order  that  the  parties 
might  go  on  to  trial.  JUhidge  v.  Tk 
Greai  Wiettem  Railway  Company.         515 

6.  For  negligence  in  keeping  fire.  791,  n,(i) 

7.  In  an  action  for  improperly  navigating  a 
steamboat,  whereby  the  plaintifl^s  baige 
was  sunk,  it  appeared  that  a  large  sieam- 
vessel  preceded  the  defendant's  steaoH 
boat,  and  partly  occasioned  the  swell, 
which  caused  the  injury,  and  also  that 
the  plaintiff's  barge  was  impioperlj 
trimmed  and  insufficiently  manned.  The 
jury  found  a  verdict  for  a  fourth  part  of 
the  damage  actually  sustained,  alleging, 
as  a  ground  for  so  doing,  that  blame  wu 
not  attributable  to  the  defendants  alone, 
the  barge  not  being  properly  trimmed. 
Held,  that  although  this  allegation  might 
have  been  a  reason  for  directing  the  jary 
to  reconsider  their  verdict*  it  furoished 
no  ground  for  granting  a  new  trial.  Saitk 
and  Others  v.  Dobton,  Knt,  and  Olkert,  51 

For  misfeasance  by  officers  ia  the  es» 
cution  of  process. 
Sm  Falsi  Rbtubv.    HvntmamXSanmm 

CEipriFICATB. 
8m  BAMKMnwm* 
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CHARTER-PARTY. 
See  Sbip. 

COMMON  OF  PASTURE. 

'.  Upcm  the  trial  of  a  feigned  issue,  whether 
A.  is  entitled,  in  respect  of  Blackacre,  to 
a  separate  right  of  feeding  and  folding  an 
itmUmited  mmber  of  sheep  over  certain 
open  fields  in  respect  of  sheep  Uwmi  and 
amehami  upon  Blaekacre.  Heidf  that  die 
eyideace  negatived  the  nnlimited  right 
claimed,  and  that  the  verdict  was  proper- 
ly found  for  the  defendant,  notwithstand- 
ing the  rales  of  H.  T.  4  W.  4 ;  which 
rales  were  held  not  to  apply  to  cases  of 
feigned  issnes.    Ivatt  v.  Jfanii.  691 

%  It  appearing  that  the  claim  pat  in  hy  the 
plaintiff  hefore  the  commissioner  was  in 
the  form  in  which  it  had  been  stated  in 
the  issue,  and  that  his  claim  in  respect 
of  Blaekacre  had  been  admitted  by  the 
commissioDer,  the  court  discharged  a 
rale  for  referring  it  to  the  master  to 
amend  the  issue,  and  for  a  new  trial  to 
be  had  upon  the  issue  so  amended.  IHd, 

COMMITMENT. 
8h  EzxcuTioir.    Paisoirii. 

COMPROMISE. 
Sm  AiToairiT. 

%*ONDITION  PRECEDENT. 
&t  Sair. 

CONSENT, 
St$  Sair. 

CONSIDERATION. 
8t§  AoaBsxBST.    Assumpsit. 

CONSTRUCTION. 
9m  AaniraAXBrr.    Stcsplv-Cbass. 

CONTEMPT. 
8u  Winrass. 

CONTRACT  NOT  TO  BE  PERFORMED 

WITHIN  A  YEAR. 

iSw  FaiuDS,  Statotb  op. 

COPYHOLD. 
Acopyhkkld  is  devised  by  A.  to  B^  for  life, 
remainder  lo  C.  in  fee ;  B.  is  admitted, 
and  dies.  C.  has,  before  entry,  a  descend- 
ible estate ;  and  upon  the  death  of  Cn  his 
eastomary  heir,  and  not  the  eqsiomary 
bieir  of  A.,  is  entitled  to  the  copyholds — 
Anr  dL  Porbr  V.  HhoHMS.  816 

COSTS. 
ftff  ATToasrav.    IwpBaion  Covar.    Pauti- 

cuLAUii  OP  Dkxaitd.    Rvlb  Nisi. 

A-  party  served  with  a  rale,  calliag  upon 

him  to  show  cause,  is  not  entitled  to  his 

9t»U  of  appearing,  if  he  has  no  cause  to 

tho^.    Cauidjf  V.  SrciMff.  675 

COUNTY  couim 

Act  DiSTOlCTf  9fe' 


COVENANT. 

Set  ApPOIltTKBVT. 

1.  In  covenant  upon  an  iadenture  of  lease 
for  non-payment  of  rent  and  non-repara- 
tion, the  declaration  alleged,  that  ail  Uie 
estate  of  the  lessee,  in  a  great  part  of  the 
demised  premises,  came  to  and  vested  in 
the  defendant  by  assignment;  whereupon 
and  whereby  the  defendant  became  pos- 
sessed. The  defendant  pleaded  that  die 
said  part  of  the  premises  did  not  come  to 
or  vest  in  her  by  assignment 

HtM^  that  the  allegation  was  sustained 
by  showing  that  A.,  an  assignee  of  the 
term,  demised  part  of  the  premises  (the 
rent  sued  for  being  specifically  reserved 
in  respect  of  suoh  part)  to  B.,  for  a  pe- 
riod not  exceeding  the  then  remainder  of 
the  term,  reserving  a  new  rent,  payable 
to  himsidf,  exceeding  in  amount  that  re- 
served by  the  original  lease,  and  that  the 
defendant  was  the  executrix  of  the  exe- 
cutor of  B. ;  although  the  defendant  had 
not  entered  or  done  any  act  beyond 
taking  probate  of  B.'s  wilt  WoUatimi 
and  aiktn  v.  HaktwOL  997 

S.  StmbUt  that  the  new  rent,  so  far  as  it  ex- 
ceeded the  amount  of  the  rentraeerved 
by  the  original  lease,  would  be  a  rent- 
seek.  JMd. 


DAMAGBa 

flIlffCASB. 

DEBT. 
8tt  Bills  abb  Notbs. 

DEBT,  ACTION  OF. 

Sh  Bills  Aim  NoTBs.    iHvsatoa  Comntk 

In  the  detinet  for  fish.  664  n*  (a) 

DEBTS  PROVABLE. 
5m  Baitkbvpt. 

DECREES. 
Writs  oi  execution  upon  decrees  of  cotirtf 
of  equity,  under  1  dc  8  Vict,  c  110^  s.  18, 
must  issue  out  of  the  court  in  wfaieh  s«ch 
decrees  are  made,  and  cannot  be  awarded 
by  a  court  of  common  law.  Bimnfwrd  v. 
Mnmom^  407 

DEED. 

Sm  AoBBBKBirT. 

DE  INJURIA. 

Btt  PLBAmmi 
Repli-satioii  of,  where  doable,    891  it;(^ 

DELIVBRY. 
Am  Vsirtioa  aitb  PoaeaASxa. 

DEMURRAGE. 
Sit  Ship. 

DEMURRKIL 
ftf  lavBaioa  Cooav. 
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DESCENT. 
Set  CopTBoui, 

DETINUE. 

1.  Where  the  article  sought  to  be  recovered 
is  stated  to  be  of  the  value  of  20/.,  the  ac- 
tion may  be  tried  before  the  sheriff  under 
the  3  dt  4  W.  4»  c.  42,  s.  17.  Walker  v. 
Needhatn.  657 

2.  For  charters,  to  be  brought  in  this  court. 

851  n.  (a) 

3.  8ur  bailment  and  sur  trover  may  be 
joined.  561  n.(c),  564  n.  (c) 

4.  Garnishment  in,  564  n.  (c) 

5.  Interpleader  in  564  n.  (c) 

DEVISE. 

1.  A.  devised  as  follows  >-^ I  devise  and 
bequeath  unto  B.  my  property  situate  in 
P.,  and  also  4000/.,  ic^  and  also  my  farm 
called  S.,  situate  in  the  parish  of  H.  I 
leave  to  C.  all  my  other  lands  situate  in 
the  parishes  of  H.  and  M.  subject  to  the 
yearly  payment  of  150/.  to  D.,  with  power 
to  D.  to  distrain.  And  should  B.  have 
lawful  issue,  the  said  property  to  be 
equally  divided  between  such  issue;  and 
should  she  not  have  lawful  issue,  8  farm 
should  become  the  property  of  C." 

H^ld  first,  that  the  words  **  the  said  pro- 
perty** did  not  comprise  the  lands  in  H. 
and  M.  devised  to  C. 

2.  That  C.  took  an  estate  in  fee  in  the 
lands  in  H.  and  M. 

3.  That  B.  did  not,  nor  would  her  issue, 
take  any  estate  in  the  lands  described  by 
A.  as  "all  my  other  lands  situate  in  the 
parishes  of  H.  and  M."  Peppercorn  v.  Pta- 
cock.  356 

2.  A  testator  being  seised  in  fee  of  freehold 
lands,  and  also  of  copyholds,  within  the 
manor  and  forest  of  K.  (which  copyholds 
could  not  be  entailed)  after  giving  a  free- 
hold estate  at  H. "  to  the  child  or  children 
which  his  wife  should  bear  to  him,  their 
heirs  and  assigns,**  devised  as  follows : — 
**  I  give,  devise,  and  bequeath  to  my  son 
Dr.  J.  8.,  his  heirs  and  assigns  for  ever, 
all,  &C.,  and  (amongst  other  property  the 
above  copyholds ;)  but  if  it  shall  happen 
my  said  son  Dr.  J.  8.  shall  die  wUhoui 
ekUd  or  children,  in  that  ease  I  give,  devise, 
and  bequeath  all  the  before  mentioned 
estates,  &Cn  unto  my  five  children,  viz., 
Mary,  &c.,  (who  were  illegitimate,)  their 
heirs  and  assigns  for  ever,  to  be  equally 
divided  amongst  them,  share  and  share 
alike ;  and  if  any  of  my  said  five  children 
should  die  before  they  come  of  age  with- 
out istM,  such  share  of  him,  her,  or  them 
so  dying  shall  go  equally  amongst  the 
survivors.  My  will  also  is,  and  I  hereby 
order  and  direct  that  if  my  present  wife 
E.  should  leave  no  issue  to  inherit  the 
freehold  estate  at  H.,  that  all  the  said 
estate  at  H.  shall  be  subject  to  the  same 
mode  of  distribution  amongst  my  afore- 
said five  abildren  as  all  the  other  pro- 


perty above  mentioned  given  and  be> 
queathed  to  my  said  son  Dr.  J.  8.  in  ease 
he  die  without  iesue/' 

Htld^  that  if  the  lands  had  been  free- 
hold, Dr.  J.  8.  would,  under  the  foregoing 
devise,  have  taken  an  estate-tail,  with 
remainder  over  to  the  testator's  five  na- 
tural children,  as  the  words  "child  or 
children"  were  used  in  the  sense  of 
"issue"  generally;  but  that  the  lands 
being  copyhold,  and  not  being  capable 
of  being  entailed.  Dr.  J.  8.  took  a  fee- 
simple  conditional,  on  which  no  remain- 
der could  be  limited.(a) 

Htld^  also,  that  the  lands  being  copy- 
hold, which  were  not  capable  of  being 
entailed,  afibrded  no  ground  for  coD^tm- 
ing  the  devise  to  the  five  natural  children, 
to  be  an  executory  devise  to  take  effect 
in  the  event  of  Dr.  J.  8.  dying  withoat 
any  child  Umng  at  ku  dtceate.  Doe  d.  BU- 
$ard  V.  Simpton.  9M 

3.  By  a  will,  (made  before  1838,)  the  testa- 
tor devised  Whiteacre  unto  A.  and  B.ani 
their  heirs,  for  the  use  of  G.  for  life,  and 
aAer  her  decease  to  the  use  of  D.  and  E. 
as  tenants  in  common.  Beld,  that  D.and 
E.  took  a  fee.    Knight  v.  Stlby,  K 

4.  A  copyhold  is  devised  by  A.  to  B.  for 
life,  remainder  to  G.  in  fee.  B.  is  admit- 
ted and  dies :  G.  has,  before  entry,  a  de- 
scendible estate,  and  upon  the  death  of  C^ 
his  customary  heir,  and  not  the  custom- 
ary heir  of  A.  is  entitled  to  the  copyboid. 
Doe  dem.  Parker  v.  Thomat.  816 

5.  Upon  the  construction  of  the  will  of  A^ 
containing  very  special  provisions  (which 
are  set  out  in  the  body  of  the  report,  ante 
328,  and  also  in  the  marginal  note,  ante 
327,)  this  court  certified  to  the  Master  of 
the  Rolls— 

That  the  children  of  A.  living  at  his 
death  took  a  fee  in  six-sevenths  of  certain 
freehold  property,  and  the  whole  interest 
in  six-sevenths  of  eenain  leaseholds  as 
tenants  in  common  in  certain  propor- 
tions, as  regarded  males  and  females,  in 
favour  of  males  with  an  eiecutory  dense 
in  the  event  of  any  child  leaving  issue  as 
jointptenants  in  fee  in  the  like  propo^ 
tions,  and  that  the  children  of  B.,  a  de^ 
ceased  son  of  An  took  an  estate  in  fee  in 
one  seventh  of  the  freehold,  and  the 
whole  interest  in  one  seventh  of  the 
leaseholds,  as  joint-tenants  in  eqaal 
shares.   That  the  estates  and  interests 

(a)  But  in  Gro.  Gar.  43,  it  is  said  by 
Yelverton,  J^  that  a  remainder  limited 
upon  an  estate  to  the  surrenderee  and  the 
heirs  of  his  body,  in  a  manor  where  no 
copyholder  may  surrender  or  devise  bis 
copyhold  lands  in  tail,  hath  been  allowed 
In  Uie  principal  case  the  special  verdict 
is  silent  as  to  the  nature  of  the  esiau 
which  is  taken  ihider  a  surrende'  to  A 
and  the  heirs  of  his  body. 
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of  the  cbildren  of  A.  liviof  at  his  death 
(with  the  exception  of  such  as  took  effect 
bj  wmj  of  executory  devise^  and  the  es- 
tates and  interests  of  the  cbildren  of  B. 
rested  in  them  on  the  death  of  A.: 

That  the  execatory  interests  of  the  is- 
sue of  soch  of  the  cbildren  of  A.  as  were 
livings  at  A/s  death  rested  in  such  issue 
respectirely  upon  the  death  of  his  parent ; 
and  that  the  executory  interests  to  arise 
to  the  snrriving  children  of  A.  on  the 
death  of  any  of  A.'s  children  without 
leaving  issue,  rested  in  them  respective- 
ly on  the  death  of  such  children  without 
leaving  issue: 

That  the  children  of  A.  living  at  his 
death  took  six-sevenths  of  the  residuary 
personal  property,  rents,  profits,  and  ac- 
cumulations, undisposed  of,  absolutely, 
as  tenants  in  common,  in  the  proportions 
before  mentioned ;  and  that  the  children 
of  B^  the  deceased  son  of  A,,  took  one 
seventh  of  the  same  residuary  personal 
property,  absolutely,  as  jointrtenants,  in 
equal  proportions : 

That  the  widow  of  B.  took  no  interest 
in  the  residuary  property,  either  as  widow 
or  as  administratrix  of  a  deceased  daugh- 
ter.   RadUy  v.  Ltet.  827 

C,  another  son  of  A.,  by  his  will 
charged  his  lands  with  an  annuity  of 
mOL  to  his  widow  in  lieu  of  dowry. 
HeU,  that  this  annuity  was  not  charge- 
able upon  the  share  of  C.  in  the  freehold 
and  leasehold  lands  so  devised  by  the 
will  of  A^  but  that  the  same  was  charge- 
able upon  C.*s  share  in  the  residuary 
personal  property,  rents,  profits,  and  ac- 
cumulations. Jbid, 

DiMisrr. 

Covenant  in  law  arising  upon  this  word. 

DISCLAIMER. 
Freehold  interest  lying  in  livery  properly 
disclaimed  only  in  court  of  record. 

783,  n.  (6) 

DISTRESS. 

1.  A  declaration  on  a  replevin-bond  against 
the  distrainee,  alleged  that  the  distrainee 
did  not  appear  at  the  county  court  holden 
next  after  the  making  of  the  bond,  and 
then  and  there  prosecute  her  suit  with 
effect  againi^t  the  distrainors,  /fttfcr,  jSt- 
tignet  of  tfu  Sktriff  of  GkmetUer,  v.  Edtcard*, 

802 

SL  A  plea  that  the  distrainors  entered  their 
appearance  at  the  next  county  court,  and 
that  the  said  9uit  from  thence  hitherto  has 
beeu  and  still  is  pending  and  ondeter^ 
mined,  is  bsd,  as  not  showing  that  the 
distrainee  appeared  at  the  county  court, 
>r  was  discharged  from  so  appearing. 

Ihitt. 

9L  Distress  infinite.  661,  n.  (6) 

DISTRINGAa 
Sff  PaicTici. 


DOCKETING  JUDGMENT. 
A  judgment  against  an  executor  need  not 
(before  the  2  dc  8  Vict  ell)  have  been 
docketed  under  the  provisions  of  the  4  dc 
6  W.  dc  M.  c.  20,  in  order  to  entitle  it  to 
preference  over  simple  contract  debts  in 
the  administration  of  a  testator's  assets. 
GawU  and  (khtrt  v.  Taylor  and  Others.  686 


In  replication. 


DUPLicrry. 


801,  n.  (a) 


EJECTMENT. 

See  EscuMuai  Act. 

Page  224,  n. 

1  Where  a  declaration  in  ejectment  is  per- 
sonally served  upon  an  attorney  n'ho  is 
the  tenant  in  possession,  it  is  not  neces- 
sary to  explain  the  object  of  the  service. 
Doe  d.  Duke  of  Portland  v.  Koe,  897 

2.  In  ejectment  the  demise  was  laid  on  a 
day  prior  to  that  on  which  the  right  of 
entry  (for  forfeiture)  accrued.  Held,  that 
it  was  competent  to  the  judge  at  ni<ti 
prius  to  amend  the  declaration  by  substi- 
tuting a  day  on  which  the  right  of  entry 
was  complete.    Doe  d.  Edwarde  v.  Leadi, 

229 

8.  Service  of  a  declaration  in  ejectment 
upon  a  lunatic  in  an  asylum  was  held  to 
be  sufficient    Doe  d.  Gibbard  v.  Roe,     87 

4.  AAer  several  unsuccessful  attempts  to 
effect  personal  service,  a  declaration  in 
ejectment  was  left  with  the  daughter  of 
A.  the  tenant,  on  the  21st  of  May,  the  day 
before  the  term.  A  letter  from  A.,  at- 
torney, dated  the  24th,  was  received  on 
the  25th  by  the  attorneys  of  the  lessor  of 
the  plaintiff*,  staling  that  A.  had  put  the 
declaration  into  his  hands ;  Held  sufficient 
to  raise  a  presumption  that  the  declara- 
tion reached  A.  on  the  21st,  and  that  the 
service  was  good.  Rid. 

ENCLOSURE  ACT. 
See  CoMXoir  or  Pastuss. 
1.  Trespass,  qo are  clausum  fregit  Plea: 
that  by  a  local  enclosure  act  reciting  that 
A.  was  lord  of  the  manor  of  Dale,  and  as 
such  was  seised  of  the  soil  of  the  waste 
lands,  and  all  mines,  dec,  in  and  under 
the  aame,  and  that  A.  and  divers  others 
were  respectively  owners  of  messuages, 
enclosed  lands,  and  tenements  within  the 
manor  and  parish  of  Dale  it  was  enacted, 
that  all  the  wastes  within  the  manor  and 
parish,  should  be  divided,  set  out,  and  al- 
lotted by  certain  commissioners ;  that 
the  commissioners  should  set  nut,  allot, 
and  award  unto  A.  his  heirs  and  assigns 
(over  and  above  and  exclusive  of  such 
shares  and  allotments  of  and  in  the  moor 
as  should  in  pursuance  of  the  act  be  al- 
lotted to  him  or  them  in  lieu  of  his  or 
their  right?  of  common)  one^eighteenih 
part  in  va'iue  of  the  waste  lands  in  full 
compensation  for  his  and  their  right  tc 
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tbe  soil  of  the  said  waste  laads,  except  as 
thereinaAer  was  reserved  to  him,  aod 
after  setting  oat  oertain  roads,  dtc,  should 
set  out,  divide,  and  allot  the  residae  of 
the  moor,  dcc^  thereby  directed  to  be  di- 
vided and  allotted  onto  and  amoagst  the 
owners  of  snch  ancient  messoages,  dec, 
in  Dale,  who,  in  respect  thereof^  were 
entitled  to  rights  of  common  apon  the 
said  commonable  lanes,  which  allotments 
were  to  be  taken  in  full  compensation  for 
the  rights  of  common  and  other  rights 
and  interests  upon,  dtc  The  plea  then 
set  out  a  clause  of  the  act,  empowering 
the  allottees  to  convey  their  respective 
interests  **  at  any  time  before  the  ezecn- 
tion  of  the  award  of  the  commissioners" 
and  also  a  proviso  that  nothing  in  the 
act  contained  should  defeat,  lessen,  or 
prejudice  the  right,  title,  or  interest  of  A., 
nis  heirs,  or  assigns  of,  in,  and  to  the 
seigniory  and  royalties  incident  and  be- 
longing to  the  manor,  but  that  A.,  his 
heirs,  and  all  succeeding  lords,  should 
have,  hold,  and  enjoy  all  courts,  dcc^  fairs, 
markets,  tolls,  stallages,  rights,  royalties, 
with  free  warren,  and  liberty  of  hunting/ 
bawkiogifishing,  and  fowling,^^  matters 
and  things  to  the  manor,  or  to  the  lord,  or 
to  the  lords  thereof  for  the  time  being, 
incident  belonging  or  appertaining  in  as 
full,  ample,  and  beneficial  a  manner  as 
if  that  act  had  not  been  made. 

The  plea,  al\er  stating  that  the  commis- 
sioners had  set  out  and  allotted  unto  A., 
his  heirs,  and  assigns  (over  and  above 
and  exclusive  of  such  shares  and  allot- 
ments of  and  in  the  waste  lands  as  were, 
in  pursuance  of  the  local  act,  allotted  to 
him  in  lieu  of  his  rights  of  common)  one 
full  eighteenth  part  in  value  of  the  said 
waste  lands  in  full  compensation  for  his 
right  to  the  soil  thereof,  except  as  was 
thereby  reserved  to  him  as  thereinbefore 
mentioned,  averred  that  the  close  in 
which,  dbc.,  was  allotted  to  B.,  ''who  took 
possession  of  and  occupied  the  said  elo^e 
in  which,  dec,  in  severalty  under  the 
allotment  and  division,  and  that  from  the 
time  of  such  allotment  until,  and  at  the 
time  when,  dbc«,  the  close  in  which,  ^^ 
had  been  possessed  and  occupied  in 
severalty  by  B.,  and  the  plaintiff  and 
those  claiming  under  B.  by  virtue  of  the 
allotment;**  and  that  A.  being  seised  in 
fee  of  tbe  manor  of  Dale,  together  with 
the  rights,  royalties,  members,  and  appur- 
tenances conveyed  the  same  to  <*.  father 
of  D.,  one  of  the  defendants  to  whom  the 
same  descended  as  the  son  and  heir  of 
C,  and  justified  tbe  entry  of  D.  as  lord 
of  the  manor,  and  by  the  others  as  his 
servants,  upon  the  close  in  exercise  of  a 
right  of  hunting  and  fowling. 

iffU,  first,  that  the  plea  showed  such 
an  exclusive  possession  of  the  close  in 
the  plaintiff  as  to  entitle  him  to  main- 1 


lain  treipasa ;  and  that  eonteqaeafiy  ii 
waa  immaterial  whether  or  not  tht  kf^ 
seisin  waa  still  vested  in  the  ktd. 

Secondly,  that  the  right  of  spoitiog 
over  the  ailotmeats  of  the  waste  leads 
was  not  reserved  to  the  lord  bj  tbe 
aaving^lanse  in  the  encloeore  act,  tbe 
object  of  the  claase  being  to  rassrfe  to 
the  lord  all  those  manorial  rigfatt  whieh 
he  possessed  before  the  endoeure,  u 
lord,  except  the  right  to  the  soil;  and  tbe 
power  of  the  lord  to  sport  over  a  waste 
within  his  manor,  being  not  a  license  or 
libeity,  bat  a  mode  of  enjoyment  of  bis 
own  property.  Grtatkead  v.  MMty,  139 
9.  The  proprietors  of  lands  in  the  psrisb 
of  Dale  having  agreed  upon  an  enciosore 
under  the  provisions  of  the  6  A  7  W.  4, 
c  1 16,  two  of  such  proprietors  A.  and  B. 
sign,  and  send' to  the  commissioners,  aio- 
tual  consents  to  give  up  certain  closes 
designated  by  the  numbers  attached  tr 
them  in  the  commissioners'  map,  ia  ex- 
change for  such  other  lands  of  equal 
value,  as  the  commissioner  may  consider 
desirable  for  them  respectively,  with  la 
undertaking  to  ratify  and  confirm  whit 
the  commissioner  may  do  in  the  premises. 
The  commissioner  prepares  and  signs  a 
schedule  specifying  the  particular  eloses 
to  be  exchanged,  which  he  produces  at  a 
public  meeting  duly  convened  under  the 
act.  Tbe  parties  take  possession  oC  caK 
tivate,  and  demise  tbe  closes  exchanged 
agreeably  to  the  schedule. 

The  commissioner  not  having  pab- 
lished  his  award— 

Btld,  that  ejectment  may  be  maintained 
by  A.  to  recover  from  B.  a  close  given  op 
by  A.  to  and  taken  possession  of  by  B. 
under  the  exchange.  Dot  dtm,  JhUn  of 
B$aufort  and  Othen  v.  NethL  371 

ElfDORSEMBNT. 
See  Bills  abd  Notxs. 

ENLARGEMENT  OF  TIME. 
See  AaaiTaiMsirT. 

ERBOR  BOOKa 
See  Falss  JuDeaaaT. 

E8TATE. 

By  a  will  (made  before  1838),  the  testator 
devised  as  follows: — ^**As  to  my  mes- 
suages, lands,  and  tenements,  and  rral 
estate,!  give  and  demise  Whiteacre  est* 
A.  and  B^  and  their  heirs,  f»r  the  u»«  o( 
C.  for  life,  and  after  her  decesM  lo  the 
use  of  D.  and  E.  as  tenants  in  commoB.** 
held,  that  D.  and  E.  took  a  fee.  J«^ 
0n4  OUurt  V.  Selby.  9% 

ESTOPPEL. 
See  S46,  n. 

EVICTION. 
See  ^uaaasnaa* 
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EVIDENCB. 

im  Aamuer  •r  Titli.  Bavkbuvt.  R^ 
•iflTBT  or  DnBB.  Rir&XTiv.  Otamv. 
8nBVL»-CaACB. 

Where  an  agreement  in  writing  respecting 
a  work  to  be  prepared  by  one  party  and 
to  be  published  by  the  other,  is  expressed 
in  short  and  incomplete  terms,  parol  evi- 
dence is  admissible  to  explain  that  which 
is  per  m  nnintelligible,  such  explanation 
not  being  inconsistent  with  the  written 
terms,    flbetf  ▼.  Lu.  46S 

EXCHANGE  OF  LANDa 
Set  EjrcLosuRB  Act. 

EXECUTION. 

1.  In  this  court  a  prisoner  brought  up  for 
die  purpose  of  being  charged  in  execu- 
tion, is  so  charged  by  the  court  without 
motion,  unless  the  prisoner  pays  the  con- 
demnation-money. No  opposition,  there- 
fore, can  be  offered  to  the  commitment 
of  such  a  prisoner  in  execution,  on  the 
ground  of  any  alleged  illegality  in  the 
arrest.  Such  illegality  must  form  the 
subject  of  a  motion  for  a  rule  nisi  for  his 
discharge.    Jikhridgt  ▼.  Stanford,         409 

S.  Writs  of  execution  upon  decrees  and 
orders  of  courts  of  equity  under  1  dc  S 
Vicu  c.  110,  s.  18,  must  issue  out  of  the 
court  in  which  such  decrees  and  orders 
are  made,  and  cannot  be  awarded  by  a 
court  of  common  law.  Stanford  v.  J2o6iii- 
•DN.  407 

EXECUTOR. 

8tt  DocKBTiira  JunoMxirT. 

Ill  covenant  upon  an  indenture  of  lease, 
.  for  non-payment  of  rent  and  non-repara- 
tion, the  declaration  alleged  that  all  the 
estate  of  the  lessee  in  a  great  part  of  the 
demised  premises  came  to  and  vested  in 
the  defendant  by  assignment;  whereupon 
and  whereby  the  defendant  became  pos- 
sessed. The  defendant  pleaded  that  the 
said  part  of  the  premises  did  not  come  to 
or  vest  in  her  by  assignment 

Beld^  that  the  allegation  was  sustained 
by  showing  that  an  assignee  of  the  term, 
demised  part  of  the  premises  (the  rent 
sued  for  being  specifically  reserved  in 
respect  of  such  fwrt)  to  B.  for  a  period 
exceeding  the  then  remainder  of  the  term, 
reserving  a  new  rent  payable  to  himself, 
exceeding  in  amount  that  reserved  by  the 
original  lease,  and  that  the  defendant  was 
the  executrix  of  the  executor  of  B.; 
although  the  defendant  had  not  entered 
or  done  any  act  beyond  taking  probate 
of  B.'s  wilL  Woolhuion  and  Othtn  v. 
BakewUL  297 

SmMf,  that  the  new  rent*  so  flir  as  it 
exceeded  the  amount  of  the  rent  reserved 
by  the  origiaml  lease,  would  be  a  rent- 

Jbid. 


FALSE  IMPRISONMENT. 
Trespass  for  assauUing  the  plaintifl^  and 
causing  him  to  be  taken  to  a  police  sta- 
tion, and  afterwards  before  a  magistrate, 
upon  an  unfounded  charge  of  having  un- 
lawfully attempted  to  procure  from  the 
banking-house  of  the  defendant  a  blank 
cheek-book.  The  defendant  pleaded  that 
he  and  certain  other  persons  carrying  on 
the  business  of  bankers,  and  that  one  T. 
kept  an  account  with  them,  that  the  plain- 
tiff did  unlawfully  endeavour  to  obtain 
from  the  said  bankers  a  blank  check- 
book, by  falsely  pretending  that  the  said 
T.  was  his  master,  and  had  sent  him  for 
it:  that,  in  pursuance  of  such  unlawful 
endeavour,  the  plaintiff  induced  one  A.  to 
go  into  the  banking-house,  and  to  ask  for 
a  blank  check-book,  and  did  falsely  pre- 
tend to  the  said  A.  that  the  said 't,  was 
his  master,  and  did  direct  the  said  A.  to 
tell  the  bankers  that  the  check-book  was 
wanted  for  the  said  T. :  that  A.  accord- 
ingly did  so,  and  stated  that  he  had  been 
so  sent  by  the  plaintiff,  and  that  the  pfain- 
tiff  was  waiting  outside  for  it;  where- 
upon the  defendant  accompanied  A.  to 
the  place  where  the  plaintiff  was  wailing; 
and  A.  stated,  in  the  presence  and  hear- 
ing of  the  plaintiff,  that  he  had  been  so 
sent  by  the  plaintiff:  wherefore  the  de- 
fendant having  good  and  probable  cause 
of  suspicion,  and  vehemently  suspecting 
that  the  plaintiff  had,  by  such  false  and 
fraudulent  pretences  as  aforesaid,  unlaw- 
fully endeavoured  to  obtain  from  the  said 
bankers  a  blank  check-book  for  unlawful 
and  unauthorized  purposes,  committed 
the  trespasses  complained  of. 

Held,  that  the  plea  was  bad,  inasmuch 
as  it  neither  alleged  that  a  felony  had 
been  committed,  so  as  to  make  it  a  good 
justification  at  common  law,  nor  that  the 
plaintiff  had  been  "found  committing" 
any  offence  against  the  provisions  of  the 
7  a  8  Geo.  4,  c.  29,  so  as  to  jusitify  his 
apprehension  without  warrant,  under 
the  sixty-third  section  of  that  statute. 
MatKem  v.  BiddtUph,  390 

FALSE  JUDGMENT. 
Set  Iirviaioa  CouaT. 
Upon  a  writ  of  false  judgment,  where  the 
whole  of  the  error-books  had  been  de- 
livered oyone  party,  the  court  (by  analogy 
to  the  rule,  with  respect  to  writs  of  error) 
lefused  to  allow  the  opposite  party  to  be 
heard  until  he  paid  for  those  books  which 
ought  to  have  been  furnished  by  him. 
Denqttter  and  jSnother  v.  Pumell.  375 

FALSE  PRETENCES. 
8u  Falsi  IiiPRiso!rMKiri. 

FALSE  RETURN. 
In  case  against  a  sheriff  for  a  false  return 
of  nulla  6aiui,  the  declaration  alleged  that 
the  defendant  seized  and  took  in  execution 
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divers  goods  of  A.,  the  jadgmeot  debtor, 
of  the  value  of  the  moaejrs  endorsed  on 
the  writ,  and  then  levied  the  same  there- 
oat.  Plea:  that  the  defendant  did  not 
seize  or  take  in  execution  any  goods  of 
A.,  or  levy  thereont  the  money  so  en- 
dorsed, modo  ei  forma.  The  affirmative  of 
the  issue  is  not  proved  by  showing  that 
A.'s  goods  were  taken  in  parsaance  of  a 
warrant  granted  by  the  sheriff  upon  the 
plaintiff's  writ,  such  goods  being  insuffi- 
cient to  satisfy  a  writ  oi/Lfa,  delivered 
to  the  sheriff  before  the  plaintiff's  writ 
Htenan  v.  Evam  and  J^tuiher.  898 

FEIGNED  ISSUE. 
Set  BAiraavrr. 

I.  Upon  the  trial  of  a  feigned  issue, 
whether  A.  is  entitled  in  respect  of  Black- 
acre  to  a  separate  right  of  feeding  and 
folding  an  unlimiied  number  of  sheep  over 
certain  open  fields,  it  appeared  that  A. 
had  a  rigfit  of  common  over  such  open 
fields  in  respect  of  sheep  Uvani  and 
eouchanl  upon  Blackacre.  Heldf  that  the 
evidence  negatived  the  unlimited  right 
claimed,  and  that  the  verdict  was  properly 
found  for  the  defendant,  notwithstanding 
the  rules  of  H.  T^  4  W.  4,  which  were 
held  not  to  apply  to  cases  of  feigned 
issues,    halt  v.  Mann,  691 

S.  It  appearing  that  the  claim  put  in  by  the 
plaintiff  before  the  commissioner  was  in 
the  form  in  which  it  had  been  stated  in 
the  issue,  and  that  his  claim  in  respect 
of  Blackacre  had  been  admitted  by  the 
commissioner,  the  court  discharged  a 
rule — for  referring  it  to  the  master  to 
amend  the  issue,  and  for  a  new  trial  to 
be  had  upon  the  issue  so  amended.   Ibid, 

3.  Upon  a  feigned  issue,  whether  from  time 
immemorial  there  has  been,  and  is,  within 
a  parish  a  certain  known  portion  of  the 
parish,  consisting  of  lands  called  uplandi; 
and  whether  from  time  immemorial  there 
has  been  paid  and  payable  by  the  occu- 
piers of  the  lands  called  uplands^  a  dis- 
trict-modus of  4d.  for  every  acre  of  such 
lands,  the  affirmative  of  the  issue  is  es- 
tablished by  proving  that  there  are  lands 
in  the  parish  immemorially  known  as 
uplandM,  which  have  paid  a  modus  of  4i. 

Ser  acre,  although  no  precise  boundary 
ne  between  the  nplands  and  other  lands 
not  covered  by  the  modus,  can  be  shown. 
Shoobridge  v.  Ward,  896 ;  Weld  v.  Ward,  691 

FELONY. 
Set  Falsb  iMraisoinfBirT. 

FINALITY  OP  DECISION. 
See  AaBiTaAMsaT. 

FIRE. 
fke  Casb.    YBirsoa  aitb  Pubgbasbb. 

FORMA  PAUPERIS. 
A  plaintiff  may  be  admitted  to  sue  informA 
panperii,  after  the  commencement  of  the 
•nit.    Bnmty.Wardk,  634 


FOREIGN  ESTATE. 

It  appeared  that  A.  had  entered  into  an 
agreement  with  B.  for  the  porchase  of 
certain  mines  in  the  Braxils,  and  that  A. 
had  assigned  over  his  interest  in  the 
mines,  under  such  contract,  to  the  com- 
pany. It  was  stated  by  a  wimess  that 
mines  in  the  Brazils  were  usually  trans- 
ferred by  an  instrument  in  writing  fty 
deed. 

Held,  that  the  transfer  in  writing  wis 
evidence  from  which  it  might  be  inferred 
that  the  mines  were  duly  conveyed;  do 
proof  having  been  given  that,  by  the  Bra- 
zilian law,  a  deed  tinder  mal  was  required. 
Steigenberger  v.  Carr,  191 

FRANCE. 

1.  Law  of,  as  to  bills  of  exchange,  579  (a), 

vol.  iv.  861  (a). 
3.  Law  of,  as  to  legacies.  773,  n.  (6) 

FRAUD. 

A  plea  that  a  promissory  note  was  obtained 
by  fraud,  covin,  and  misrepresentation, 
pleaded  by  a  surety  in  such  note,  was 
neld  not  to  be  supported  by  proof  that  the 
noto  was  given  for  money  lent  by  the 
plaintifis,  at  20  per  cent,  isi^rest,  in  the 
name  of  a  joint  stock  company  fraadn- 
lently  represented  by  the  plaintilB  to 
have  been  established  for  the  pnrpose  of 
lending  money  at  6  per  cent.,  and  to  con- 
sist of  shareholders,  contributors,  and 
borrowers,  no  such  company  having  ever 
existed,  and  the  two  plaintiffs  being  the 
only  lenders.  Green  and  jSnother  v.  Goi- 
den.  446 

FRAUDS,  STATUTE  CF. 
See  Labslobs  abb  Tbraitt. 

I.  An  agreement  between  an  author  and  a 
bookseller,  by  which  the  latter  is  (o  be 
paid  an  annuity  for  life,  without  any  a|^ 
parent  consideration,  and  withoat  any 
signature  other  than  the  initials  of  the 
parties,  is  void  under  the  statute.  Sieeet 
V.  Lee.  45t 

3.  Articles  of  agreement  containing  the 
terms  of  a  contract,  which  is  not  to  be 
performed  within  a  3rear,  purporting  to 
be  made  between  certain  persons  whose 
names  are  stated  at  the  commeneeikeot 
of  the  articles,  and  who  are  described  as 
the  contracting  parties,  concluded  with 
the  words,  **  As  witness  our  hands,"  with 
out  being  followed  by  any  name  orsigaa 
ture.  Hdd  not  to  be  sufficiently  signed 
within  the  statute.  Hubert  v.  TrekenuMi 
Jnoiher.  74S 

3.  The  traveller  of  the  vendors  signed,  at 
the  request  of  the  vendees,  the  foliowiQ(( 
entry  in  a  book  of  the  latter :  "Of  North 
and  Co.,  London,  160  mats  Ma.  sngar,  it 
7l«.  6^.,  as  sample.  Per  sea.  Fenniog'i 
wharf,  first  and  second  ships.**  For  foar 
years  preceding,  a  variety  of  aimikres 
triea  had  been  signed  by  the  traTsUs 
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under  which  the  goods  had  heen  accepted  1 
and  paid  for. 

Beldf  that  the  entry  was  not  a  intBcient 
note  or  memorandum  of  the  contract, 
nnder  the  seventeenth  section  of  the 
sutttte,  to  bind  the  rendees.  GraMam  t. 
FnluieiL  868 

FREEHOLD. 
How  disclaimed  where  lying  in  lirery. 

738,  n.  (b) 


GAME. 
9m  EjrcLosvBi  Act. 

GAMING. 
.   8te  HoassBAcx. 

GARNISHMENT. 
In  detinne.  Mii  n.  (c) 

GOODS. 
Set  FsAUDS,  Statutb  or. 
Goods  are  sold  by  A.  to  B.  to  be  paid  for  by 
instalments,  the  balance  to  be  paid  before 
removal.  A.  allows  B.  to  place  the  goods 
nnder  lock  and  key  upon  A.'s  premises, 
and  delivers  the  key  to  B.  bat  retains  the 
key  of  the  external  enclosure.  The 
balance  being  unpaid,  B.  has  not  such  a 
possession  as  will  entitle  him  to  main* 
tain  trover  against  A.  upon  a  wrongful 
removal  and  sale  of  the  goods.  MUgatt 
y.  KMU.  100 

GUARANTEE, 
fai  assumpsit  by  A.  upon  an  undertaking  by 
B.  to  indemnify  A.  against  all  actions 
which  might  be  brought  by  C.  for  or  in 
respect  of  the  rent  then  due,  or  to  become 
due,  for  Btackacre,  claimed,  or  to  be 
claim^L  by  him,  the  declaration  stated 
that  C.  brought  an  action  against  A.  for 
rent  of  Blackacre  claimed  to  be  due  to  0. 
for  the  occupatton  of  Blackacre  for  a 
certain  time  then  elapsed,  and  that  A.  was 
called  upon  and,  in  order  to  prevent 
further  proceedings  in  such  action,  was 
forced  and  obliged  to  pay  the  sum  claimed 
and  costs,  and  that  B.  had  failed  to  in- 
demnify. Heid^  that  the  declaration  was 
bad  in  substance,  in  not  showing  that  the 
rent  Maimed  to  be  due  had,  in  fiict,  bicome 
dne.    Lutnbttrjf  v.  Ewant*  210 


HABEAS  CORPUS. 
The  mother  of  an  illegitimate  female 
child  of  between  eleven  and  twelve  years 
of  age  obtained  an  habeas  corpus,  di- 
rect^ to  the  putative  father.  On  the 
child  being  produced  in  obedience  to  the 
writ,  the  court  declared  that  she  might 
use  her  own  discretion  as  to  where  she 
would  go,  and  the  child  being  unwilling 
to  go  with  her  mother,  the  court  would 
Bot  permit  the  mother  to  take  her  by 
fi>rce.    Uofdf  in  re.  547 

rOL.  XLU.  66 


HIGHWAY. 

Replevin  by  A.  against  B.  for  taking  the 
goods  of  A.  Flea,  that  after  the  passing 
ot  the  6  and  6  W.  4,  c.  50,  two  justices 
made  their  warrant  in  writing  directed  to 
the  way*wardens  of  H^  and  to  the  con- 
stable of  that  parish,  reciting  that  by  a 
certain  rate  A.,  an  occupier  of  lands  in 
H.,  was  duly  assessed  to  the  repair  of  the 
highways  of  the  parish  in  a  certain  sum, 
which  bad  been  demanded,  but  that  A. 
had  refused  to  pay  the  same,  and  that  ho 
had  been  summoned  and  had  not  ap- 
peared, whereupon  the  way-wardens  were 
commanded  to  levy  the  amount  by  dis- 
tress and  sale.  The  plea  then  stated  that 
the  defendant  was  constable,  and  that  C. 
and  D.  were  way- wardens  of  H^  and  that 
the  warrant  being  delivered  to  G.  and  D. 
and  B.,  the  latter,  in  aid  of  C.  and  D.,  and 
by  virtue  of  the  warrant,  seized  on  the 
goods  of  A. 

Held,  on  general  demand,  that  the  plea 
was  neither  in  form  nor  in  substance  a 
plea  under  the  statute ;  and  that  it  was 
not  a  good  plea  at  common  law,  as  it  did 
not  allege  that  the  justices  had  jurisdic- 
tion over  the  subject-matter.  Morell  v. 
JIfarttfk  581 

HORSERACE. 

See  Stbbplx-cbasb. 

1.  A  steeple-chase  for  50/.  or  upwards,  (be* 
tween  the  owners  (a)  of  the  respective 
horses)  is  a  lawful  race.    Evans  v.  Pratt, 

759 
S.  One  of  the  conditions  of  a  race  was  that 
the  riders  should  be  **  gentlemen  farmers 
or  tradesmen,  never  having  ridden  as 
regular  jockeys  or  paid  riders,*'  another 
that  the  decision  of  the  comroiltee,  on 
any  dispute,  should  be  final.  The  rider 
of  the  plaintiff's  horse  had  been  in  the 
habit  of  riding  at  races,  but  never  had 
been  paid  for  his  services,  although  he 
had  sometimes  received  his  expenses. 
The  plaintiff's  right  to  the  stakes  (his 
horse  having  come  in  first)  had  been  dis- 
puted on  the  ground  of  an  alleged  cross, 
and  the  subject  had  been  brought  before 
the  committee,  who  however  came  to  no 
final  decision.   WalmtUy  v,  Matthews,  133 

Heldt  that  the  rider  of  the  plaintiff's 
horse  was  not  disqualified.  Ibid, 

Also,  that  in  special  assumpsit  for  the 
amount  of  the  stakes  run  for,  the  objec- 
tion, that  there  had  been  no  final  decision 
by  the  committee,  could  not  be  raised 
without  being  specially  pleaded.        Ibid, 

(a)  The  defendant  had  ceased  to  be 
owner  before  the  bet  was  made,  as  ap- 
peared by  the  written  terms  of  the  bet. 
But  it  was  assumed  by  the  court  that  each 
party  was  owner  of  the  horse  on  which  h« 
betted. 

2x2 
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.    HUNDRED-COURT. 

1.  The  steward  of  a  handred-eoort,  or  of  a 
conrt-baron,  is  not  responsible  for  the 
misfeasance,  in  the  ezecntion  of  process, 
of  the  bailiffs  of  the  lord  of  the  hondred 
or  manor,  to  whom  process  of  ezecntion, 
awanl<!d  bjr  snch  conrt  is  nsnally  direct- 
ed.   Bradley  y,  Carr,  .  221 

S.  Where,  however,  the  steward  directs 
process  to  persons  named  by  the  party 
suing  out  such  process,  taking  an  indem- 
nity from  such  party,  he  is  liable.    /6ui. 


ILLEGITIMATE  CHILD. 
Set  Habsas  Corpus. 

iNDEMNrry. 

Ste  Assumpsit. 

INDENTURE. 

1.  In  trover  for  an  expired  lease,  by  lessor, 
the  lease,  t.  t^  the  counterpart  executed 
by  the  lessor,  not  being  produced  by  the 
defendant,  upon  notice,  it  was  held  that 
the  lessor  might  give  parol  evidence  of 
the  contents  without  producing  the  coun- 
terpart executed  by  the  lessee.  Hall  v. 
Ball  S42 

'2.  Held,  that  after  the  expiration  of  a  lease 
(containing  covenants  by  the  lessor]  the 
lessor  is  not  entitled  lo  the  possession  of 
the  indenture  as  against  the  lessee.  /6uf. 

INFANT. 
A  mle  obtained  by  the  defendant,  calling 
on  the  plaintiff,  an  infant  suing  by  his 
prochein  amy,  to  give  security  for  costs, 
on  the  ground  that  the  latter  could  not 
be  found  at  the  place  mentioned  in  the 
plaintiff's  petition,  and  that  the  plaintiff's 
attorney  professed  to  be  unable  to  furnish 
more  precise  information,  was  discharg- 
ed with  costs.    Hayet  v.  Carr,  862 

INFERIOR  COURT. 
!•  A  declaration  in  a  county  court,  after 
stating  that  the  defendant  was  summoned 
to  answer  the  plaintiffs  in  an  action  of 
debt,  without  mentioning  a  sum  demand- 
ed, proceeded  to  state  that  the  defendant 
on,  4x.,  at,  dtCn  within  the  jurisdiction 
of  the  court,  was  indebted  lo  the  plaintiffs 
in  W.  19«.  6</.  for  goods  then  and  there 
sold  and  delivered,  and  in  1^  19«.  %d,  for 
money  found  due  on  account  then  and 
there  stated,  *<  which  several  sums  were 
to  be  respectively  paid  by  the  defendant 
to  the  plaintiffs  on  request;  whereby, 
and  by  reason  of  the  non-payment  there- 
of, an  action  hath  accrued  to  the  plain- 
tiffs to  demand  and  have  of  and  from  the 
defendant  the  said  several  sums  respect- 
ively, amounting  to  the  sum  of  1/.  19.<. 
td.  Yet  the  defendant  hath  not  paid  the 
said  sum  above  demanded,  or  any  part 
ihereoffto  the  damage  of  the  plaintiffs  of 
XL  19f.  6d. 


Hfftf,  that  a  demand  ezceedlag  Ml  ap 
peared  on  the  face  of  the  deelaratioB,ii^ 
consequently  that  the  county  eooit  had 
no  jurisdiction,  and  that  the  bill  of  psr 
ticulars  (which  was  returned  is  put  of 
the  proceedings)  could  not  be  resorted  tc 
in  order  to  show  that,  in  reality,  the  de- 
mand was  below  40k    DewtfUtr  v.  iV- 
ndl  m 

2.  Upon  a  plea  in  the  nature  of  a  demsrrar 
to  the  jurisdiction,  the  county  court  gare 
judgment  for  the  defendant,  awarilias 
him  costs.  This  court  reversed  iliai 
judgment,  and  gave  judgment  thtt  ibc 
defendant  go  thereof  without  dty  in  ike 
said  court,  being  the  same  jadgmetk; 
which  the  conrt  below  ought  to  hare 
pronounced.  /M. 

8  In  a  declaration  in  an  action  removed  \r 
writ  of  pone  from  the  sheriff's  coort,  i. 
need  not  be  alleged  that  the  causes  of  ac- 
tion arose  within  the  jurisdiction  of  tbit 
court    PowtU  V.  AnctlL  171 

4.  So,  although  the  declaration  recited  that 
the  action  was  commenced  by  writ  of 
justicies.  ftdl 

INDEBITATUS  ASSUMPSIT. 
For  goods  in  specie.  M4,  a.  («) 

INITIALS 
Sh  Fuauds,  Statuti  op. 

INSOLVENCY. 
Set  Bills  astd  Notis 

INSOLVENT, 

Ste  Plkabivb. 
An  assignment  by  an  insolvent,  within  three 
months  before  his  imprisonment,  in  tnut 
for  creditors  executing  the  deed,  is,  by 
\  6l%  Vict  c.  110,  s.  57,  void,  as  a^ost 
his  assignees  appointed  under  the  sutote, 
if  made  without  a  new  consideration  and 
without  pressure.  Thonqmrn  v.  /adbM 
and  AmouuT.  €31 

INSURANCE. 
Set  Cabs,  I,  2. 

INTEREST. 
Ste  JuneMsirr,  3. 

INTERLOCUTORY  JUDGMENT. 
See  Rulx  to  Computs. 

INTERPLEADER. 
See  BANKaopT. 

1.  Where  the  claimants  of  goods  takes  ia 
execution  fail  upon  an  issue  directed  to 
try  the  validity  of  the  claim  under  the  in- 
terpleader act,  the  course  is  to  reqaire 
them  to  pay  the  costs  of  the  applicttioo 
and  of  the  subsequent  proceedings.  Md- 
viUe  and  Othtrt  v.  Smark.  67 

2.  So,  where  the  claimants  set  up  a  claia 
as  assignees  of  a  bankrupt,  and  they  fail 
upon  the  insufficiency  of  proof  of  tke 
bankruptcy.  M 

3.  In  detinue.  564,  a.  (i) 
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INVENTION. 
Set  Patikt. 

IBBEGULARITV 
8tt  ARBiTmjJixirv. 


JOINT  STOCK  COMPANY. 

AffBiLu  AW  NoTM.    Fraud.    Plxadiito. 

The  prospectus  of  a  joint  stock  compa* 
117,  established  for  the  working  of  mines 
in  the  Brazils,  stated  that  the  capital  was 
to  consist  of  IWfiOOL,  ia  6»000  shares  of 
sot,  3L  per  share  to  be  paid  on  the  ap* 
portion ment  of  the  shares.  Only  4*885 
shares  being  subscribed  for,  some  of  the 
directors  took  the  remaining  shares,  bnt 
one  or  two  never  paid  the  deposit  thereon, 
having  merely  given  their  promissory 
notes  for  the  amount,  which  notes  were 
Bot  taken  up.  In  their  first  annaal  re* 
port,  the  directors,  however,  stated  that 
the  whole  of  the  shares  had  been  appro* 
priated  and  the  deposit  thereon  paid. 
The  defendant  was  a  shareholder^  who 
had  paid  the  deposit  on  his  shares,  and 
two  additional  calls,  and  had  called  seve- 
ral times  at  the  office  of  the  company  to 
ask  for  information  as  to  the  affairs  of 
the  company,  and  had  attended  a  meeting 
of  the  shareholders. 

Held,  that  as  the  defendant  had  the 
knowledge  or  the  means  of  knowledge, 
of  the  proceedings  of  the  directors,  Uie 
jury  were  justified  in  coming  to  the  con- 
clusion that  he  had  sanctioned  their  acts, 
and,  in  considering  him  liable  in  respect 
of  a  contract  entered  into  by  them  with 
reference  to  the  working  of  the  mines. 
8t€ig9nbergtr  v.  Carr.  191 

JUDGE'S  ORDER. 
See  PARTicuiiAas  or  DsxAirn. 

1.  A  party  who  considers  himself  aggrieved 
by  a  judge's  order,  may  move  to  set  that 
order  aside,  wholly  or  in  part,  before  it  is 
made  a  role  of  court.    CUmtnt  v.  Weaver, 

661 

8.  After  the  order  is  made  a  rule  of  court, 
a  motion  to  set  aside  the  order  and  all 
proceedings  hid  thereon,  without  specifi- 
cally mentioning  the  rule  of  court,  is 
nugatory.  Ibid, 

8.  A  party  comes  too  late  to  set  aside  a 
judge's  order,  who  has  lain  by  and  al- 
lowed his  opponent,  without  objection,  U> 
take  several  steps  in  the  cause  conse- 
quent upon  such  order.  Jbid, 

JUDGMENT. 
L  J^  defavU. 

See  RuitS  to  CoxruTi. 

IL  Setting  atide^ 

1.  B*A  goods  were  taken  in  execution  under 
a  judgment  obtained  against  him  by  A., 
which  was  afterwards  set  aside  for  irregu- 


larity. B.  haTing  hrovglit  an  action  of 
trespass  in  the  Exchequer  against  A.  and 
his  attorney,  they  justified  under  the  judg- 
ment in  this  court,  to  which  >B.  replied 
nul  tiel  record.  A  day  was  given  to  bring 
the  record,  and  A.  and  his  attorney  were 
ruled  to  produce  it ;  and  a  judge's  order 
was  obtained  for  A.  to  bring  in  the  roll. 
The  roll,  however,  was  not  carried  into 
the  Exchequer  until  the  day  before  that 
appointed  for  the  trial  by  the  record,  and 
was  brought  ia  without  any  suggestion 
that  the  judgment  had  been  set  aside. 
This  court  vacated  the  jodgment*roll  with 
costs  to  be  paid  by  A.  or  his  attorney. 
Nath  V.  Smnlmrne,  683 

8.  A  plaintiff,  ander  a  peremptory  under- 
taking to  try,  should  not  withdraw  the 
record  in  consequence  of  the  absence  of 
a  witness,  when  it  is  doubtful  whether  the 
remaining  witnesses  can  prove  his  case ; 
but  should  rather  lake  the  chance  of  a 
nonsuit    Chapman  y.  Davi$,  609 

3.  The  time  of  entering  up  the  judgment, 
from  which  period  interest  is  given  on 
the  judgmenNlebt  by  I  d(8  Vict.  c.  HO, 
s.  17,  is  the  day  on  which  judgment  is 
signed  in  the  master's  k>ook,  and  not  the 
day  on  which  the  roll  is  carried  in  and 
the  judgment  entered  of  record.  Fither 
V.  Dudding.  838 

4.  80,  although  the  entry  in  the  master's 
book  has  been  amended  upon  a  revision 
of  the  taxation  of  costs,  and  the  original 
date  of  entry  in  the  master's  book  re- 
mained unaltered.  Jifid, 

m.  M  in  CUM  ofnonmdt. 

See  ATTOttirtv. 
IV.  JDocibettNg. 

8u  DocKiTiHo  JuDovsirr. 

JURISDICTION. 
See  HionwAT.  larxaiott  Court.  RsFtiTiv. 

JUSTICES. 
See  HioawAT.    Rxri.xviir. 

JUSTICIEa 
See  Sbbrivv's  CocnT. 


LACHES. 
See  Ntw  Triai-    Rulx. 

LANCASTER,  DUCHY  OF. 
Paddock  T.  Forreeter, 


903 


LANDLORD  AND  TENANT. 
\.  enters  upon  premises  as  tenant  to  B. 
under  an  agreement,  not  binding  under 
the  statute  of  frauds,  for  five  years  and  a 
half  from  Michaelmas,  1823.  In  1836  a 
negotiation  is  entered  into  for  a  term  of 
seven  years  ''from  the  expiration  of  the 
present  term,"  at  an  increased  rent,  tho 
landlord  making  some  alterations.  The 
alterations  are  made,  but  nn  lease  is  exe- 
cuted. At  Michaelmas,  1829,  a  whole 
year's  rent  is  paid  at  the  increased  ratCv 
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and  payments  are  afterwards  made  on 
the  same  footing. 

Hdd,  that  a  notice  given  on  the  11th 
March,  1836,  to  quit  at  Michaelmas,  was 
a  valid  notice.   Bemy  f.  LiMdUy*       498 

LAY-DAYS. 
See  Shiv. 

LEASE. 
A.  having  demised  by  indenture  for  a  term 
which  be  alleges  to  have  been  determined 
by  forfeiture,  brings  trover  for  the  lease, 
i.  e.  the  counterpart  of  the  indenture  exe- 
cuted by  himself  as  lessor.  Such  lease 
or  counterpart  not  being  produced  by  the 
defendant,  upon  notice,  it  was  held  that 
A.  might  give  parol  evidence  of  the  cove- 
nants of  the  lessee  without  producing  the 
counterpart  executed  by  the  lessee.  Hall 
V.  BalL  243 

Held,  that  after  the  expiration  of  a  lease 
(coDtaining  covenants  by  the  lessor)  the 
lessor  is  not  entitled  to  the  possession  of 
the  indenture  as  against  the  lessee.    498 

LEAVE  TO  PLEAD. 
See  PLiADiae. 

LEGACY. 
See  Suaoxoir. 

LEVANCY  AND  COUCHANCY. 
See  CoMMOM  or  PASToai. 


LIEN. 
See  Dkvisb. 


1    u  conus. 


S30,  n.  (6) 


LIMITATION  OP  ESTATE. 
See  EjBCTMBirT. 

LIMITATIONS,  STATUTE  OF. 
Assumpsit  for  goods  sold  and  delivered, 
money  lent,  money  paid,  and  on  an  ac- 
count stated.  Pleas,  first,  non  assumpsit ; 
secondly,  non  aeeuntptit  infra  tex  annot; 
thirdly,  payment;  fourthly,  a  set-off  of 
68/.  16«.  upon  a  judgment,  and  200/.  for 
goods  sold  and  delivered,  money  lent,  &;c. 
The  plaintiff  joined  issue  on  the  plea  of 
non  assumpsit,  and  traversed  the  other 
pleas  except  as  lo  so  much  of  the  set-off 
as  related  to  the  judgment ;  and  as  to  so 
much  of  the  declaration  as  would  be 
satisfied  by  the  setting  off  of  the  judg- 
ment, he  entered  a  nolle  proeequL 

At  the  trial  the  plaintiff  proved  that  the 
defendant  was,  at  the  commencement  of 
the  action,  indebted  to  him  in  28/.  16t. 
11i/h  and  no  more,  for  goods  sold  and 
delivered  and  money  lent,accruing  within 
six  years.  The  defendant  gave  no  evi- 
dence of  any  payment,  or  of  any  matter 
of  setFoff,  beyond  that  which  was  admitted 
on  the  record. 

Held,  that  the  defendant  was  entitled  to 
the  veidict  on  the  first  and  second  issues, 
and  the  plaintiff  to  the  verdict  on  the  third 
and  fourth  issues.    Jmor  v.  Cuihbert»     1 


LOAN  SOCIETIES. 
See  Bills  avd  Notxs. 

LONDON. 

Liability  of  citizens  for  defaults  of  sherifii. 

823,  n.  (0 

LUNATIC. 
See  Bills  avd  Notxs.    Ejxctmsvt. 


MALFEASANCE. 
Sec  Cask.    Plbadivo. 

MALICIOUS  ARREST. 
Case  for  maliciously,  and  without  reasona- 
ble or  probable  cause,  obtaining  a  judge's 
order  to  bold  to  bail,  and  without  reasona- 
ble or  probable  cause  for  believing  and 
not  believing  that  the  plaintiff  was  aboot 
to  quit  England,  suing  out  a  writ  of 
eapioi,  and  causing  the  plaintiff  to  be  ar- 
rested and  imprisoned  under  such  writ 
Held,  upon  an  issue  of  not  guilty,  that  it 
was  sufiteient  to  show  that  the  plaintiff 
had  been  arrested  under  the  writ,  without 
producing  the  warranu  Petrie  v.  Lamtont 
and  Jtnolher,  702 

MANOR. 
See  HoKDaiD  Couar. 

MANUFACTURE  WITHIN  21 JAC.  l.cS. 

See  Patikt. 

MASTER. 
See  ATToairiT.    PaAcricx. 

MAXIM. 
Seisina  facit  stipitem.  821 

MEANS  OF  KNOWLEDGE. 
Su  Joist  Stock  Compaxiks. 

MEDICAL  ATTENDANT. 
Incapable  by  law  of  France  of  taking  legacy 
beyond   fair  remuneration  for  service. 

778(4) 

MEMORANDA,  367.  970. 

MEMORANDUM  OF  CHARTER. 
See  Ship. 

MERGER,  220,  n.  (a). 
3ee  Bills  aitd  Notis.    Bono. 

MERITS. 
See  ArpiDAViT  or  Mxhits. 

METROPOLITAN  PAVING  ACrT. 
See  Ratxs. 

MIDDLESEX. 
See  CoviKAirT. 

MINES. 
See  Fun  BIO  ir  Estatk. 

MISDEMEANOR. 
See  Falsi  iMPnisoNMsirT. 

MISDIRECTION. 
Set  Bankrupt. 

MISFEASANCE. 
See  Casx. 
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mSKEFREaENTATION. 
SuCasm, 

MISTAKE. 
8tt  Pkactici,  8. 
K  notice  of  trial  given  for  the  sittings  in 
term  is,  by  a  mere  oversight  on  the  part 
of  the  defendant's  attorney,  supposed  by 
him  to  be  a  notice  for  the  sitting  after 
term.  Notice  to  produce  is  regularly 
served  on  the  defendant's  attorney,  and 
the  defendant  is  personally  informed  of 
the  approaching  trial.  No  person  ap- 
pearing on  the  part  of  the  defendant,  the 
case  is  taken  as  an  undefended  cause, 
and  a  verdict  found  for  the  plaintiff.  The 
court  refused  an  application  for  a  new 
trial,  though  moved  for  upon  payment  of 
costs.    Noih  V.  Swinlmmt.  630 

MODUS. 
See  Fbiorid  Issvb. 

MONET  HAD  AND  RECEIVED. 
See  BAVKavPT. 

MORTGAGE. 

By  a  receivership-deed  appointing  A.  to  be 
receiver  of  rents  and  tithes  forming  the 
subject  of  an  existing  mortgage,  it  is 
covenanted  that  A.  shall,  in  the  first  place, 
pay  all  the  costs,  charges,  and  expenses 
which  he  shall  bear,  sustain,  incur,  or  be 
liable  to,  in  or  about  the  collecting,  re- 
ceiving, and  compelling  payment  of,  the 
said  rents  and  tithes  including  therein 
all  expenses  of  suit,  action,  process,  dis- 
tress, and  all  other  charges  of  manage- 
ment whatsoever,  and  shall  pay  all  taxes, 
Aec.;  and,  in  the  next  place,  pay  the  mort- 
gage interest;  and  shall  lastly  pay  the 
surplus  to  the  mortgagor ;  deducting  and 
detaining  out  of  such  surplus  for  his  own 
use  so  much  as  he  shall  reasonably  de- 
serve as  a  compensation  for  his  care  and 
pains,  trouble  and  expenses  in  collecting, 
receiving,  and  paying  the  said  rents  and 
tithes,  not  exceeding  It.  in  the  pound  on 
the  gross  amount  collected. 

Held,  that  A.  is  entitled  to  deduct  and 
detain  out  of  the  rents  received,  such 
sums  as  are  reasonably  expended  by  him 
U  collecting  the  rents  and  tithes,  includ- 
ing salaries  paid  to  collectors  before  ap- 
plying such  rents  and  tithes  in  satisfac- 
tion or  in  reduction  of  the  mortgage  in- 
terest.   Gilbert  and  Othen  v.  Dyneley,    IS 

MOTION, 
fife  ExxcuTioir.     Paisoina* 


NEGATIVE  PREGNANT. 
793,  n.  (a). 

NEGLIGENCE. 
See  Cask. 


NEW  TRIAL. 
ScfATToavBT.  Drrivux.  WairovTniAi. 

A  rule  absolute  for  a  new  trial,  obtained 
in  Easter  term  by  the  defendant,  upon 
payment  of  costs,  not  having  been  served 
upon  the  plaintiff,  the  court,  upon  the  ap- 
plication of  the  plaintiff,  in  Michaelmas 
term,  discharged  the  rule  for  a  new  trial. 
ChMe  V.  Goble.  635 

NIL  DIGIT. 
Su  115,  n.  (a). 

NOLLE  PR08EQUL 

See  6,  n.  (e),  9,  n.  (a),  1 1,  n.  (a). 
Assumpsit  for  goods  sold  and  delivered, 
money  lent,  money  paid,  and  on  an  ac- 
count stated.  Pleas :  first,  non  aeeumpeU  ; 
secondly,  the  statute  of  limitations ;  third- 
ly, pajrment;  fourthly,  a  set-off  of  66/. 
15t.  upon  a  judgment,  and  300(.  for  goods 
sold  and  delivered,  money  lent,  &c  The 
plaintiff  joined  issue  on  the  plea  of  non 
aeemnyeit,  and  traversed  the  other  pleas, 
except  as  to  so  much  of  the  plea  of  set- 
off as  related  to  the  judgment,  and  as  to 
so  much  of  the  declaration  as  would  be 
satisfied  by  the  setting  off  of  the  judg- 
ment, he  entered  a  nolU  protequL  At  the 
trial  the  plaintiff  proved  that  the  defend- 
ant was,  at  the  commencement  of  the  ac- 
tion, indebted  to  hi m  in  28C  16#.  llrt  and 
no  more,  for  goods  sold  and  delivered, 
and  money  lent,  accruing  within  six 
years.  The  defendant  gave  no  evidence 
of  any  payment,  or  of  any  matter  of  set* 
off  beyond  that  which  was  admitted  on 
the  record :  Held,  that  the  defendant  was 
entitled  to  the  T^rdict  on  the  first  and 
second  issues,  and  the  plaintiff  to  the  ver- 
dict on  the  third  and  fourth  issues,  jtmor 
V.  CtUhbert.  1 

Held,  also,  that  the  effect  of  a  nolle  pnh 
eequi,  entered  as  to  any  portion  of  a  plain- 
tiff's demand,  before  trial,  is  to  withdraw 
that  part  of  his  claim  from  the  considera- 
tion of  the  jury;  but  that  such  entry 
leaves  the  part  of  the  claim  so  withdrawn, 
so  entirely  unaffected  by  the  verdict  as  to 
entitle  the  plaintiff  to  maintain  a  fresh 
action  in  respect  of  it  Jiiid. 

NONSUIT. 
Su  Casi. 
By  submitting  to  a  nonsuit,  not  sponta- 
neously but  in  deference  to  an  opinion 
expressed  by  the  judge  that  the  action  is 
not  maintainable,  a  plaintiff  is  not  pre- 
cluded from  moving  to  set  the  nonsuit 
aside.    Sweet -v,  Lee,  452 

NOTICE  OP  DECLARATION. 
1.  A  notice  of  declaration  was  delivered 
between  6  and  7  o'clock  in  the  evening 
of  Saturday,  the  32d  of  Januar}%  at  the 
ofiice  of  the  defendant's  attorney,  to  the 
defendant's  son,  who  promised  to  give  it 
to  his  father.  The  defendant  was  not  M 
1     home  until  after  9  o'clock,  and  the  notice 
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was  Dot  deUyersd  to  him  until  the  fol- 
lowing morning;  bat  it  did  not  appear  at 
what  lime  the  son  retarned  home.  A 
judgment  for  want  of  a  plea,  signed  on 
Thursday,  the  87th,  was  set  aside  without 
costs.    Fiick  ▼.  Kettle.  866 

L  Ofobjeetum. 

Sh  Patsst. 

VL  To  quit. 

See  LAiTDLoai)  avb  Tbitavt. 

m.   Of  action. 

See  PuADiire. 

IV.  Of  trial 

%  A  notice  of  trial  given  for  the  sittings  in 
term,  is  by  a  mere  oversight  on  the  part 
of  the  defendant's  attorney  supposed  by 
him  to  be  a  notice  for  the  sittings  after 
term.  630 

V.  To  Produce. 

8.  Is  regularly  served  on  the  defendant's 
attorney,  and  the  defendant  is  personally 
informed  of  the  approaching  trial.  No 
person  appearing  on  the  part  of  the  de- 
fendant, the  esse  is  taken  as  an  unde- 
fended cause,  and  a  verdict  found  for  the 
plaintiff.  The  coun  refused  an  applica- 
tion for  a  new  trial,  though  moved  for 
upon  payment  of  costs.  Naeh  v.  Swin- 
^iinif.  630 

NOVELTY  OF  INVENTION. 
See  Patkht. 

NULLA  BONA. 
See  Faub  Rbtubit. 

NUL  TIEL  RECORD. 
See  JcDOMavT,  II. 


OBJECTION. 
iSre  Patbitt. 

ORDERS  OF  COURTS  OF  EQUrTY. 

Writs  of  execution  upon  orders  of  equity 
ttnder  1  &  3  Vict.  c.  110,  s.  18,  must  issue 
out  of  the  court  in  which  such  orders  are 
made,  and  cannot  be  awarded  by  a  court 
of  common  law.  Stanford  v.  Rotinton.    407 


PARENT  AND  CHILD. 
iSie  Hasbas  Coapus. 

PARTICULARS  OF  DEMAND. 
See  IsiFBRioR  Coubt. 

1.  A  bill  of  exchange  for  19/.  %$.  6rf.,  drawn 
in  June,  1840,  by  A.  upon  B^  payable,  at 
two  month's  date,  to  the  order  of  C,  is 
endorsed  by  C.  to  D.  In  a  bill  of  particu- 
lar«i  delivered  by  D.  to  C,  in  an  action 
between  them,  D.  claims,  August,  1840, 
eash  per  dishonoured  acceptance,  and 
eharges,  81/.  6ir.  M.  Variance  held  im- 
malerial.    Parton*  v.  WiUon.  445 

IL  A  judge  at  chambers  may  engraft  upon 
aa  order  reqairinf  a  plaintiff  to  deliver 


particulars  of  demand  under  R.  T.  I W. 
4>  a  direction  to  the  defendant  to  pay  the 
costs  of  the  application.  Per  Coltman,  J. 
Clement  v.  Weaver.  &51 

PARTNER& 
Where  a  promissory  note  is  given  to  two 
members  of  a  loan  society,  by  name,  to 
secure  an  advance  made  by  the  society, 
it  is  not  necessary,  in  suing  upon  the 
note,  to  join  the  whole  of  the  members  of 
the  society.    Bamden  v.  HoufeU.  638 

PATENT. 
1.  To  a  declaration  for  the  infringement  of 
the  plaintiff's  patent  *'for  certain  im- 
provements in  cards  for  carding  wool, 
cotton,  &Ch  and  for  raising  the  pile  of 
woollen  and  other  cloths,"  the  defendants, 
in  their  third  plea,  alleged  that  the  in- 
vention was  not  new  at  the  time  of  tb^ 
granting  of  the  patent ;  and  their  foanh 
plea,  after  setting  out  the  plaintiff's  spe- 
cification, in  keec  tferba  (wherein  it  wai 
stated  that  the  improvement  was  applies- 
ble  to  sheet-cards  and  top-cards)  averred 
that  such  cards  were  ordinary  cards  tt 
the  Cime  of  the  patent,  and  also  that  thi 
plaintiff's  invention  was  unfitted  and 
useless  for  the  purpose  of  such  csrds. 
Notices  of  objections,  corresponding 
with  the  allegations  in  the  pleas,  were 
delivered  in  by  the  defendants,  but  none 
that  pointed  to  the  unfitness  of  the  inren- 
tion  to  form  the  subject  of  a  patent. 

At  the  trial  the  judge,  in  summing  op, 
left  the  points  to  the  jury  in  the  terms  of 
the  several  issues,  but  gave  no  opinioB 
as  to  the  validity  of  the  patent  He  wu 
then  requested  by  the  defendant's  conn- 
sel  to  put  two  other  questions  to  the  jnry, 
which  were  not  distinctly  raised  by  the 
issues,  but  he  refused  to  do  so. 

HcU,  first,  that  this  refusal  was  proper. 

Secondly,  that  upon  the  issues  (taktog 
into  consideration  the  notices  of  objec- 
tion) the  judge  would  not  have  been  war- 
ranted in  giving  any  opinion  as  to  the 
validity  of  the  patent,  in  respect  of  the 
fitness  to  form  the  subject  of  the  patent 

Thirdly,  that  the  statement  of  the  spe- 
fication  in  the  fourth  plea,  being  merely 
matter  of  inducement,  it  could  not  be 
taken  advantage  of  in  arrest  of  judgment, 
upon  the  ground  that  the  inveniion  there-, 
in  described  was  not  the  fit  subject  of  a 
patent,  (dukUante,  Coltman,  J.)  Wolt^ 
V.  Potter  and  Another.  411 

3.  Semble,  that  the  proper  way  to  rai^e  thai 
question  would  have  been,  to  aver  that 
the  alleged  invention,  as  set  out  in  the 
specification,  was  not  a  new  manofae- 
ture  within  the  meaning  of  81  Jac  l,c& 

/Ml 

3.  In  an  action  for  an  infringement  of  a 
patent,  a  plea  that  the  invention  is  s^ 
a  new  manufacture  within  the  81  Jsc  h 
c  d|  involves  the   questioUt  not  ooly 
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vhelher  the  alleged  patent  is  new,  bat 
also  whether  it  is  a  mannfaeture,  within 
the  meaning  of  the  statute.  WaUom  v. 
Baltman  and  Othtrt.  773 

2.  Of  attornef-general  of  Dachy  of  Lan- 
caster. 9S0  (a) 

PAYMENT. 

Plea  of.  6899  n* 

PA  VINO  ACT. 

&«  Rates. 

PEERAGE. 

Pleaifed  in  abatement  of.  187,  n.  (c) 

PEREMPTORY  UNDERTAKING. 
Set  JvDvxBST  AS  iir  cask  of  Nohsuit. 

PERICULUM  REI  VENDITJS. 

&t  VKSOOn  ARD  PoncBASKa. 

PERJURY. 
&•  AeKjfowLinoxBVT,  Ac. 

PLEADING. 

SwFaub  Imfbisoxthbvt.  HieawAT.  Ix- 
raisomfiHT.  JuDe»BVT.  Limit atioitk, 
Statittb  of.  Pbactics.  Ri!fT.  Rbplb- 
Tis.    8aip,    SuBBSBBsa.    Wabbabtt. 

1.  The  rale  of  Trinity  term,  I  Vict.,  whereby 
it  is  ordered, "  that  in  every  case  in  which 
a  defendant  shall  plead  the  general  issne, 
intending  to  give  the.  special  matter  in 
evidence  by  virtae  of  an  act  of  parlia- 
ment, he  shall  insert  in  the  margin  of  the 
plea  the  #ords,  'by  statute,'  otherwise 
such  plea  shall  be  taken  not  to  have  been 
pleaded  by  virtue  of  any  act  of  parlia- 
ment," is  a  rule  which  the  courts,  by 
virtae  of  their  inherent  jurisdiction,  and 
independently  of  the  3  dt  4  W.  4>  e.  42, 
s.  1,  had  power  to  make.  BarihoUmmo  v. 
CarUr.  1S6 

Si  A  defendant  pleading  not  guilty  only, 
and  omitting  to  comply  with  the  rale,  is 
Dot  entitled  to  avail  himself  of  the  de- 
fence, that  a  notice  of  action  required  by 
a  statute  under  which  he  was  acting,  has 
not  been  given.  Jbid, 

3.  In  trespass  ^vare  ela%mtm  fregU^  the  de- 
fendants, after  stating  a  demise  by  A.  the 
owner  of  the  fee,  for  61  years,  and  an  as- 
signment of  the  residue  of  the  term  to  B., 
and  giving  colour  to  the  plaintiff,  justified 
as  the  servants  of  B.  Replication,  that 
one  of  the  defendants,  as  the  agent  of, 
and  having  lawful  authority  from  B.,  by 
an  agreement  in  writing,  demised  the 
close  to  the  plaintiff  for  three  years,  who 
entered  and  became  possessed ;  and  that, 
during  the  continuance  of  that  demise, 
the  defendants,  of  their  own  wronj?,  and 
in  violation  of  the  agreement,  committed 
the  trespasses.  Rejoinder,  that  B.  did  not 
demise  the  close  to  the  plaintiff,  modo  it 
farmA.  Held  good,  on  general  demurrer. 
WUkmi  V.  Bottiehtr  omd  Jmolher,  807 

4.  In  ttrespaas  for  breaking  and  entering  a 
elete,  dLC,  and  carrying  away  certain 


ftxturea,  «nd  certain  goods  and  chattels 
of  the  plaintiff,  the  defendant  was  allowed 
to  plead,— first,  not  guilty;  secondly,  a 
denial  of  the  plaintiff's  property  in  the 
goods  and  chattels,  (but  not  of  his  pos- 
session of  the  close,  and  fixtures);  thirdly, 
a  demise  to  A.,  who  became  bankrupt; 
that  the  defendants  were  appointed  as- 
signees, whereby  they  became  entitled  to 
the  possession  of  the  close,  Stc^  and  en 
tered  and  committed  the  alleged  tres 
passes,  giving  colour  to  the  plaintiff; 
fourthly,  a  similar  demise  to  A.,  and  that 
A.  mortgaged  to  B.  and  continued  in  pos- 
session as  tenant  to  B. ;  that  A.  became 
bankrapt,  his  tenancy  under  B.  not  hav* 
ing  been  determined ;  that  the  defendants 
were  appointed  assignees,  and  elected  to 
continue  tenants  to  B.,  and  entered  and 
committed  the  alleged  trespasses,  giving 
colour  to  the  plaintiff;  fihhly,  that  A.» 
being  possessed  of  the  close,  dcc^  for  the 
residue  of  a  certain  term,  demised  to  B. 
by  way  of  mortgage,  and  continued  in 
possession  as  tenant  to  B. ;  that  after  the 
mortgage,  A.  placed  certain  trade  fixtures 
on  the  close,  Ac. ;  that  A.  and  B.,  in  order 
to  defraud  the  creditors  and  assignees  of 
A.  of  those  fixtures,  (A.  expecting  shortly 
to  be  made  a  bankrupt,)  demised  to  the 
plaintiff;  that  A.  became  bankrupt,  and 
that  the  defendants  were  appointed  as- 
signees, and  entered.  Pirn  v.  Graxebrook 
and  Another,  86r 

6.  It  is  not  requisite  that  an  affidavit  used  in 
showing  cause  against  a  rale,  should  be 
swora  before  such  rule  is  due :  and  temUtk^ 
that  it  is  no  objection  to  the  using  of  an 
affidavit,  that  it  was  made  after  the  dis- 
cussion of  the  rule  had  been  postponed 
in  consequence  of  the  party  showing 
cause  having  omitted  to  take  office-copies 
of  the  affidavits  npon  which  the  rale  had 
been  obtained.  Ibid* 

SembU,  that  no  affidavit  is  necessary  to 
show  that  an  attoraey,  obtaining  a  rule 
in  a  cause,  is  not  the  attorney  on  tba 
record.  Ibid. 

6.  In  assumpsit  by  a  public  officer  of  a 
banking  company,  the  defendant  pleaded 
that  by  an  indenture  made  between  the 
defendant  of  the  first  part,  A.  (therein  de- 
scribed to  be  the  manager  of  the  copart- 
nership) and  B.,  of  the  second  part,  and 
the  persons  whose  names  and  seals  were 
thereunto  subscribed  and  affixed^  (credip 
tors  of  the  defendant)  of  the  third  part, 
the  defendant  assigned  all  his  effects  to 
A.  and  Bn  in  trust  for  his  creditors ;  in 
consideration  whereof  the  several  credi- 
tors released  their  debts.  The  plea  then 
alleged  that  "A.,  so  being  such  manai^r 
as  aforesaid,  executed  the  said  indenture  jU 
nwh  manager  a$  afareeaid,  for  and  in  be* 
half  of  the  said  copartnership,  and  d«ly 
authorized  in  that  behalf,  and  which  exe- 
cotion  thereof  by  A.  as  such  maugfir 
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aforesaid,  bath  been  since  duly  ratified, 
confirmed,  acknowledged,  Mid  acted  npon 
ay  the  copartnership,  with  the  knowledge, 
assent,  and  concurrence  of  the  several 
parties  to  the  indenture."  Replication, 
that  A.  did  not  execute  the  indenture  as 
such  manager  for  and  on  behalf  of  the 
copartnership,  nor  was  he  at  any  time  au- 
thorized in  that  behalf,  modo  tt  format  dec. 
Htldj  on  special  demurrer,  that  the  re- 
plication was  good,  inasmuch  as  the 
several  allegations  in  the  plea  traversed 
by  the  replication  constituted  only  one 
defence.  Belly  Public  Officer^  ^c,  of  Na^ 
tional  Bank  of  England,  v.  Tuckett,       785 

7.  A  count  qpon  a  breach  of  contract  by  a 
malfeasance  in  employing  a  vessel  for  an 
illegal  purpose,  whereby  the  vessel  was 
seized,  dtc,  may,  under  the  rules  of  H. 
T.  3  W.,  be  pleaded  with  a  count  charging 
a  breach  of  a  contract  between  the  parties 
in  detaining  the  vessel  beyond  the  time 
for  which  she  was  hired.  BUaden  v.  Ro' 
pallo.  116 

8.  To  part  of  the  trespasses  stated  in  a 
declaration,  the  defendant  pleads  a  justi- 
fication. He  also  pleads  to  all  the  tres- 
passes, payment  of  money  into  court,  and 
non  damnxflratui  ultra.  The  plaintiflT  re- 
plies, damnificatut  ultra.  The  jury  find  a 
verdict  for  the  defendant  upon  the  justifi- 
cation, and  for  the  plaintiff  SOt.  damages 
^ra.  Held,  to  be  no  objection  to  the  ver- 
dict as  to  the  20«.,  that  it  must  be  taken  to 
apply  in  part  to  the  trespasses  justified. 
Thompton  v.  Jackwn  and  jSnotker.  621 

9.  Conveyance  to  be  pleaded  according  to 
legal  effect,  not  according  to  words  of 
deed.  780,  n.  (a) 

PONE. 
Su  Saiaivv's  CovaT. 

POWER. 
See  ArpoiirrHBirT. 

PRACTICE. 
See  Ejxctxcvt.    FoaxA  PAVPiais.    Juno- 

XaXT.      NOTICB  OP  DxGLARATIOir.      RULX. 

1.  A  judge's  order  by  consent,  allowing  the 
plaintiff  to  enter  up  judgment  in  default 
of  payment  of  debt  and  costs  in  a  certain 
time  is  not  void  under  1  dt  8  Vict.  c.  1 10, 
a.  9,  by  reason  of  no  attorney  having  been 
present.     Stevene  v.  Miller,  288 

f.  The  time  for  appearing  to  a  writ  of  sum- 
mons having  expired  ob  the  89th  of  April, 
a  dittringae  was  moved  for  on  the  80th 
cpon  an  afiSdavit,  which  stated  a  search 
on  the  30th,  and  that  no  appearance  had 
been  entered.  This  aflMavit  proving  de- 
fective, it  was  amended  and  resworn  on 
the  3d  of  May,  when  the  application  was 
renewed  and  granted,  no  further  search 
having  been  made  in  the  meantime,  the 
court,  upon  an  afiidavit  stating  that  an 
appearance  had  been  entered  on  the  30th, 
the  court  set  aside  the  diitringas  and  sub- 


sequent proceedings.     Madean  v.  Jhr^ 
home,  113 

3.  In  debt  the  defendant  having  obtained  a 
rule  to  plead  two  pleas  to  part  of  the  de- 
mand, and  nunquam  indebitatug  to  the 
residue,  by  mistake  pleaded  mm  anumptit 
to  such  residue,  with  the  other  pleas.  A 
general  jud^ent  signed  by  the  plaintiff 
was  held  irregular.   HoUiday  v.  Bokn.  116 

4.  In  an  action  for  an  attorney's  bill  of 
costs,  the  town  agent  of  the  defendant's 
attorney  obtains  an  order  for  taxing  the 
bill.  The  plaintiff  cannot  call  upon  such 
agent  to  take  up  the  master's  allocator, 
and  pay  the  fees.    Bedce  v.  CaitelL      480 

5.  8o,  where  part  of  the  business  is  done  in 
the  House  of  Lords,  and  the  certificate  of 
the  oflicer  of  the  house  is  necessary  for 
the  purpose  of  enabling  the  taxing-master 
to  complete  his  allocatur,  the  court  will 
not  compel  the  defendants'  agent  to  take 
up  such  certificate.  IbO. 

PRE8IGNAT0R  FOR  THE  POOR. 
Page  546,  n.  (a). 

PRIORrrY  OF  EXECUTION. 
See  Falsk  RxToair. 

PRISONER. 

1.  In  this  court  a  prisoner  broaght  np  for 
the  purpose  of  being  charged  in  execo> 
tion,  is  so  charged  by  the  court  witboot 
motion,  unless  the  prisoner  pays  the  coo- 
demnation-money.  No  opposition,  there- 
fore, can  be  offered  to  the  commitmeot 
of  such  a  prisoner  in  execution,  on  the 
ground  of  any  alleged  illegality  in  the 
arrest  Such  illegality  must  form  the 
subject  of  a  motion  for  a  rule  oisi  for  his 
discharge.    JUdridge  v.  Stanford.         409 

2.  The  court  has  no  power  under  the  48  Geo. 
8,  c.  123,  s.  1,  to  discharge  a  prisoner  who 
is  in  custody  upon  a  judgment  exceeding 
20/.,  although  it  is  shown  by  affidavit  that 
before  the  action  the  debt  had  been  re- 
duced below  20^    Ciirtif  v.Jttdban/f.  800 

PRIVILEGE. 
Set  ArroaxxT. 

PROCHEIN  AMY. 
See  IvpAKT. 

PROFIT. 
iS^  75,  n.  (r) 

PROMISSORY  NOTE. 
Sh  Bills  axd  Notxs. 

PROPERTY. 

The  ownership  of  goods  laden  on  board  a 
general  ship,  is,  jvrtma /one,  in  the  psrty 
who  was  possessed  of  the  ship  at  the 
time  the  goods  were  received  on  boari 
Branrker  and  Another,  Auignen^  ^^i  ▼• 


QUARB  CLAU8UM  FREGIT. 
Set  EacLosvax  Act* 
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RAILWAT. 
Set  Cabm. 

RAILWAY  COMPANY. 
SmCasx. 

RATES. 
I  be  emnmissionen  ander  certain  local  acts, 
for  paring,  Ac,  the  parish  of  P.,  were 
antikirized  td  make  rates  for  paying,  Ac, 
to  be  assessed  on  aH  houses,  ftc^  within 
die  district,  and  also  rates  for  forming, 
&c^  and  embellishing  centres  of  squares, 
to  be  assessed  on  the  houses,  &c^  to  be 
erected  and  to  encompass  the  squares. 
The  general  metropolitan  paving  act 
(67  O.  3,  c.  zziz.  s.  S4)  authorizes  the 
persons  who,  under  any  local  act,  were 
empowered  to  make  rates  for  paving,  6dc^ 
either  separately  or  jointly  with  other  per- 
sons, to  make  any  such  rates  as  shall  be 
necessary  for  paving,  dx.,  pursuant  to 
the  direction  of  aoy  local  acts  and  of  that 
act,  either  separately  or  jointly  for  other 
purposes,  and  directs  that  such  rates,  and 
all  rates  made  with  respect  to  paving,  ftc, 
either  separately  or  jointly  with  any  other 
purpose,  by  virtue  of  any  local  act,  and 
that  act  shall  be  laid  upon  every  person 
who  shall  inhabit,  &c^  any  messuage, 
itc^  in  any  street  within  the  parish. 

HeU,  that  a  rate,  under  the  metropolitan 
paving  act,  if  assessed  on  the  inhabitants 
generally,  must  be  confined  to  purposes 
in  which  all  parties  rated  have  a  common 
interest;  and,  therefore  that  a  rate  pur- 
porting to  be  made  by  the  commissioners 
under  the  local  act,  for  the  purposes  of 
the  same  act  upon  the  inhabitants,  is,  ex 
fiteUf  bad,  as  being  a  joint  rate  for  several 
purposes,  including  one  purpose,  namely, 
the  embellishing  of  the  squares,  in  which 
only  a  particular  class  of  persons  had  an 
interest    DtmgUu  v.  Chalk  and  Another, 

486 
RECEIVER. 
See  MoaTeAOi. 

RECORD. 
Diselaimer  in  court  o^ 

RECOUPER. 
6,  n.  (c) ;  690,  n.  (a). 

REGISTER. 
Set  Ship. 

REGiarrRY  of  DEEDa 

The  registered  memorial  of  a  deed  convey- 
ing land  in  Middlese:^  is  secondary  evi- 
dence of  the  contents  of  such  deed, 
against  the  personal  representatives  of 
the  party  by  whom  such  deed  is  regis- 
tered.    WoUoMton  and  Othen  v.  HakewelL 
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RELEASE. 
See  Plcadiitg. 

RELINQUISHMENT. 
106, 700,  733. 

TOI.  XLn.  67 


733,  n.  {b) 


REMOVAL  OPACTIONa 
See  IvFiaioa  CovnT. 

RENT. 

See  AssvxrsiT.  Covkvakt.  GuAmaTax. 
LAVDLoaD  Airn  Tbkavt. 

Debt  for  163/.  lOt.,  for  fifty-two  weeks'  rent, 
on  a  panU  demitt  for  twelve  months  from 
February  36, 1839,  (Monday,)  at  3/.  3f.  per 
week.  Plea :  as  to  so  much  of  the  rent 
as  accrued  due  before  and  on  the  27tb  of 
July,  1839,  (Saturday,^  payment  and  ac- 
ceptance in  satisfaction.  Heid^  bad  on 
special  demurrer,  as  no  weekly  rent 
could  have  become  due  on  the  latter  day, 
and  no  apportionment  of  the  rent  for  the 
fraction  of  a  week  was  shown.  Dwm^v. 
JH  Nuovo.  106 

REPLEVIN. 

1.  Upon  an  issue  on  the  tenancy,  in  re- 
plevin, the  verbal  statements  of  the  plain- 
tiff,  as  to  the  terms  of  his  tenancy,  are 

•  admissible  in  evidence,  although  the 
tenancy  was  created  by  adopting  the 
terms  of  a  former  demise  in  writing. 
Howard  v.  Smith.  364 

3.  Replevin  by  A.  against  B.  for  taking  the 
goods  of  A.  Plea,  that  after  the  passing 
of  the  6  &  6  W.  4,  c  60,  two  justices 
made  their  warrant  in  writing,  directed  to 
the  way-wardens  of  H.  and  to  the  constat 
ble  of  that  parish,  reciting  that  by  a  ceiw 
tain  rate  A.,  occupier  of  lands  in  H.,  was 
duly  assessed  to  the  repair  of  the  high- 
ways of  the  said  parish  in  a  certtnin  sum, 
which  had  been  demanded ;  but  laat  A. 
had  refused  to  pay  the  same,  and  that  he 
had  been  summoned,  and  had  not  ap- 
peared, whereupon  the  way-wardens  were 
commanded  to  levy  the  amount  by  dis- 
tress and  sale  of  his  goods.  The  plea 
then  stated  that  the  defendant  was  con- 
stable, and  that  C.  and  D.  were  way- 
wardens of  H.,  and  that  the  warrant 
being  delivered  lo  C.  and  D.  and  B^  tha 
latter,  in  aid  of  C.  and  D.,  and  by  virtue 
of  the  warrant,  seized  the  goods  of  A. 

Heldjon  general  demurrer,  that  the  plea 
was  neither  in  form  nor  in  substance  a 
plea  under  the  statute ;  and  that  it  was 
not  a  good  plea  at  common  law,  inasmuch 
as  it  did  not  allege  that  the  justices  had 
jurisdiction  over  the  subject-matter  in 
respect  of  which  the  warrant  was  granted. 
Morrell  v.  Martin,  681 

REPLEVIN-BOND. 
A  declaration  on  a  replevin-bond  against 
the  distrainee,  alleged  that  the  distrainee 
did  not  appear  at  the  county  court  holden 
next  after  the  making  of  the  bond,  and 
theh  and  there  prosecute  her  suit  with 
effect  against  the  distrainors. 

A  plea  that  the  distrainors  entered  their 
appearance  at  the  next  county  court,  and 
that  the  said  suit  from  thence  hitherto  has 
been  and  still  is  pending  and  undeter- 
mined, iB  bad,  as  not  showing  thatth* 
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distrainee  appeared  at  the  coanty  court, 
or  was  disehanged  from  so  appearing. 
Rider,  Jhtigniu  of  thi  Sheriff  of  Glowxeter,  v. 
Edwarde.  202 

REPUCATION. 
Be  lojaria.  801,  n.  (6) 

RULE  OP  COURT. 
Set  FaieiTKD  Issue.    Juoec's  Ordie. 

1.  When  a  rule  is  enlarged  upon  the  motion 
of  the  party  required  lo  show  cause,  with 

-  the  usual  proviso  that  the  affidavits  used 
against  the  rule  shall  be  filed  a  certain 
number  of  days  before  the  ensuing  term, 
the  party  cannot  use  affidavits  which 
have  not  been  so  filed,  and  he  will  not  be 
allowed  a  further  postponement  of  the 
rule  unless  he  has  been  prevented  by 
some  special  cause  from  filing  his  affida- 
vits within  the  specified  time.  Cas6y  v. 
Bettt.  882 

2.  In  this  court  no  affidavit  is  required  upon 
motion  for  a  rule  to  compute  interest. 
Bridport  v.  Jonet,  637 

$.  In  assumpsit  against  two  acceptors  of 
a  bill  of  exchange,  judgments  against 
each  are  obtained  by  default  Separate 
rules  to  compute  are  irregular,  althoi^h 

•  at  the  time  the  first  rule  was  granted 

•  judgment  had  been  obtained  against  one 
.  defendant  only.  Field  v.  Poeieif,  766 
4w  A  party  served  with  a  rule  calling  upon 

him  to  show  cause,  is  not  entitled  to  his 
costs  of  appearing  upon  the  rule,  if  he 
has  no  cause  to  show.    Caetidy  v.  Sienttari. 
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RULE  IN  CROGATE'8  CASE. 

801,  n.  (a). 


SET  OFF. 
See  LiKiTATioKS. 

SHERIFF. 
fteCASi.  Drrivuc.  Falsi  Rirvair.  Writ 

or  Trial. 

SHERIFFS  OF  LONDON. 
223,  n.  (c). 

SHIP. 
See  Warrartt. 

)  In  assumpsit  opon  a  memorandum  of 
charter  (varied  by  a  subsequent  agree- 
ment between  the  phiintiffs  and  defend- 
ants) the  declaration  stated  that  the  char- 
ter was  made  **  between  certain  persons 
trading  under  the  firm  of  G.,  L.,  J.,  and  8., 
on  behalf  of  the  owners  of  the  vessel,  and 
the  defendant ;"  that  it  was  agreed  that 
the  ship,  then  at  A.,  should  sail  to  B.,  and 
should  there  load  certain  quantities  of 
iron  and  coals,  and  should  proceed  there- 
with to  C.  and  there  deliver  the  same,  on 
payment  of  freight,  6m,\  forty  running 
days  to  be  allowed  for  loading  at  B.  and 
for  unloading  at  C,  to  ccmmenee  on  the  16.  A 

%  'efDecanber,    After  mutoal  promises^  the 


declaration  averred  that  the  ship  being 
at  A.,  with  the  content  of  the  pkuU^i 
and  the  defendant,  and  at  the  nqmat  of  Ike 
defendant,  remained  at  A.  for  the  purpose 
of  receiving  certain  coals,  part  of  her 
cargo  for  the  voyage,  in  lieu  of  loadisf 
such  coals  at  B. ;  that  the  ship  was,  with^ 
out  any  default  or  neglect  of  the  plais* 
tifis,  detained  for  that  purpose  at  A  astil 
the  17ih  of  December;  that  the  defeodut 
discharged  the  plaintiffs  from  perfonniiig 
that  part  of  the  memorandum  of  charter 
relating  to  the  sailing  of  the  ship  from  A 
to  C,  until  she  had  completed  the  load- 
ing of  the  coals  at  A. ;  that  being  so  load- 
ed, the  ship  proceeded  to  B^  and  arrired 
there  on  the  10th  of  January,  and  took 
in  the    remainder  of   her  cargo.   The 
breaches  of  promise  assigned  were,  fixst, 
that  the  defendants  detained  the  ship  at 
B.  twenty  days  over  and  above  ihe  lay- 
days and  the  days  of  demurrage,  whereby 
the   plaintifis  were  put  to  expense  in 
maintaining  the  master  and  mariners,  and 
whereby  a  large  sum  of  money  became 
payable  to  the  plaintiffe  for  demarrage; 
secondly,  that  the  defendants  further  de> 
tained  the  ship  at  C,  whereby  the  plain- 
tiffs were  put  to  further  expense  in  main- 
taining, &c. :    thirdly,  non-payment  of 
freight;    fourthly,  non-payment   of  d^ 
murrage. 

The  defendant  pleaded,  inter  aUa,  to  so 
much  of  the  first  count  as  related  to  the 
claim  for  demurrage,  that  he  did  not  eon- 
tent  and  request  that  the  ship  might  remain 
at  A. 

Upon  a  trial  of  the  issue  taken  by  this 
plea,  it  was  found  by  the  jury  that  the 
defendants  had  contented  to  the  new  ar- 
rangement,, but  that  the  request  was  made 
not  by  the  plaintifis  but  by  the  defendants. 

Held,  that  consent  only  was  material, 
and  that  the  verdict  so  found  upon  this 
issue  was  a  verdict  for  the  plaintifis. 

Held  also,  that  it  was  not  a  condition 
precedent  to  the  claim  to  the  demurra^^ 
that  the  ship  should  be  at  B.  on  the  16th 
of  December;  and  that,  consequently,  it 
was  not  an  objection  to  the  declaration 
that  it  contained  no  averment  that  the 
ship  was  at  B.  on  that  day. 

Bat  held,  that  the  declaration  was  bad, 
in  not  showing  that  the  plaintiffs  were  the 
owners  for  whom  the  memorandum  of 
charter  was  made.  Galloway  v.  Jadaon 
and  Mother.  960 

2.  The  ownership  of  goods  laden  on  board 
a  general  ship,  is  prima  facie  in  the  party 
who  was  possessed  of  the  ship  at  the 
time  the  goods  were  received  on  board. 
Brardcer  and  Another,  jiteigneee,  frc,  ▼*  ^^hl' 
neux*  ^ 

3.  A.  has  a  sufficient  property  in  goods 
shipped  by  B.  for  the  specific  purpose  of 
placing  funds  in  the  hands  of  A.  lo  o^ 
a  bill  drawn  by  B.  upon  A.  to  eniide  A 
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10  maintam  trover,  althongh  no  bill  of 
lading  is  executed,  and  A.  holds  merely  a 
Teeeipt  signed  by  the  mate  of  the  vessel, 
acknowledging  the  shipment  of  the  goods, 
'*to  be  delivered  to  A."  Evam  and 
Jtnoihtr  V.  Niehol  and  Another,  614 

4.  A.  orders  a  rudder  to  be  made  by  B.,  a 
ship-bailder  for  A.'s  ship;  B.  begins  to 
make  a  rudder,  which  he  states  is  in- 
tended for  A.  Before  this  intention  is 
commanicated  to  A^  and  before  the 
rndder  is  finished,  B.  becomes  bankrapL 
After  the  bankruptcy.  A.,  who  is  creditor 
of  B.,  is  informed  that  the  rudder  was  Uf 
tended  for  him,  and  takes  it  away.  Held, 
that  this  acquiescence  on  the  part  of  A. 
iMving  relation  to  the  prior  intention  of 
B.  was  evidence  to  go  to  the  jury  of  an 
appropriation  of  the  rndder,  so  as  to 
negative  the 'property  of  the  assignees 
therein.  Gate  and  Amatktr^  jtengneee,  ^e., 
V.  QimUon.  825 

5.  Heldy  that  a  stipulation  in  a  contract  for 
the  purchase  of  a  ship  made  with  a  ship- 
builder, that  a  certificate  shall  be  deliver- 
ed  to  the  purchaser  by  the  builder,  for  the 
purpose  of  enabling  the  former  to  obtain 
a  register  as  owner  under  the  ship- 
registry  act  (3  d(  4  W.  4,  c  55,}  before 
the  masts  are  on  board,  and  before  the 
ship  is  in  a  sufficiently  forward  state 
for  the  measurements  required  to  be 
made  by  that  act,  does  not  render  such 
contract  illegal.  Jbid. 

SIGNATURE. 
Sh  Fdauds,  Statute  of. 

SIGNING  JUDGMENT. 

"See  JUDOHBITT. 

SPECIAL  CASE. 
&cCa8s. 

SPECIAL  JURY. 
A  rule  for  a  special  jury  obtained  by  the 
defendant  (or  by  the  plaintiff  in  replevin) 
will  be  discharged  if  there  be  unneces- 
sary delay  in  serving  it    Phelpe  v.  Keiley, 
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8PBCUL  PROMISE. 


467,  n. 


SPIRITUAL  ATTENDANT. 
Sestricted  by  law  of  France  as  to  taking 
legacy  from  testator.  773,  n.  (6) 

STAMP. 
1.  Durinic  a  negotiation  for  the  tenancy  of 
furnished  apartments  for  a  less  term  than 
three  years,  and  after  the  defendant  had 
taken  possession,  the  defendant  wrote, 
and  the  plaintiff  signed  the  following 
memorandum : — **  I  shall  be  happy  to  al- 
low Mr.  B.  to  .eave  the  apartments  with- 
out any  notice,  if  he  finds  any  thing 
which  may  at  all  lead  him  to  suspect 
tiiat  there  is  any  embarrassment  in  his 
landlord."  HM,  admissible  in  evidence 
vithoat  a  stamp.  BaheU  "9.  BUtteowe*   119 


2.  Upon  an  unstamped  paper,  bearing  two 
agreements  between  A.  and  B.,  A.  pro- 
cures one  agreement  stamp,  to  be  affixed 
for  the  purpose  of  an  action  upon  one  of 
the  agreements.  Held  sufficient  to  render 
the  paper  admissible  in  evidence  in  such 
action,  although  the  other  agreement  had 
been  acted  upon.    Evana  v.  Pratu      759 

STATUTE. 
See  PLXAniVG. 
L  21  Jac.  1,  c.  3. 

See  Patbrt. 

n.  29  Car.  2,  c  3. 

See  FaAUDS,  Statvtb  or. 

m.  3  &  4  W.  4,  c.  42.  s.  17. 

See  DsTiiriTK.    WaiT  or  Tbial. 

IV.  1  dfc2Victc.  Il0,s.  18. 
See    Dbcrbbs.      Exbcutiok.       Maucious 
Arbbst.     Orobrs,  d^. 

Where  the  language  of  an  act  of  parlia- 
ment obtained  by  a  company  for  im- 
posing rates  upon  the  public  is  ambigu- 
ous, or  will  admit  of  different  meanings, 
that  contrnction  is  to  be  adopted  which 
is  most  favourable  to  the  public. 

Where,  therefore,  an  act  of  parliament 
contained  a  section,  one  clause  of  which 
authorized  a  railway  company  to  demand 
a  rate  not  exceeding  4</.  per  mile  upon  all 
coal  carried  along  the  railway,  and  a  sub- 
sequent clause  of  which  directed  that  for 
all  coal  shipped  for  exportation  a  rate  not 
exceeding  id.  per  ton  per  mile  should  be 
charged ;  the  second  part  of  the  clause  is 
to  be  read  as  an  exception  engrafted  upon 
the  first ;  and  coals  shipped  for  London 
are  coals  shipped  for  the  purpose  of  car- 
portation,  Stockton  and  Darlington  Railway 
Company  v.  Barrett.  956 

Where  an  act  of  parliament  directed 
that  a  railway  company  should  take  a 
lower  rate  of  tonnage  upon  goods  con- 
veyed by  the  railway  and  shipped  in  the 
port  of  A.,  goods  shipped  at  a  place  with- 
in the  legal  port  of  A^  but  at  some  dis- 
tance from  the  town  of  A.,  were  (under 
the  circumstances)  held  to  be  entitled  to 
the  benefit  of  the  reduction,  though  the 
act  had  previously  spoken  of  the  port 
and  town  of  A.  Ibid, 

STEAM  VESSEL. 
See  Casb.    Vbroob  axd  Pobcbasbb. 

STEEPLECHASE. 

In  a  memorandum  respecting  a  race,  the 
race  is  described  as  ^four  miles  across  a 
country."  Held,  that  evidence  was  ad 
missible  to  show  that  **  across  a  country 
means  that  the  riders  are  to  go  over  all 
obstructions,  and  are  not  at  liberty  to 
avail  themselves  of  an  open  gate.  Evant 
V.  Prait.  769 

STEWARD. 
Aw  622,  n.    U«vbbbb4)*vbt« 
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SUMMONa 
Ste  PftACTics. 

SURETY. 
See  Bankrupt. 

SURGEON. 
See  MxDiCAi  Attb2(daxt. 
A  surgeon  forbore  to  send  in  his  bill  for 
medicines  and  attendance  to  a  deceased 
patient  in  her  lifetime,  ander  the  expecta* 
lion  of  a  legacy.  On  her  death,  finding 
she  had  left  him  nothing,  he  made  a  claim 
on  her  executors.  Held,  that  he  was  en- 
titled to  recover,  no  proof  baring  been 
given  of  any  underttanding  between  the 
parties  that  he  was  to  be  paid  only  by 
legacy.  Baxter  v.  Gray  and  Another^  Exe- 
cutortt  4r«.  771 

SURRENDER. 

Debt,  upon  a  parol  demise.  Plea:  that 
during  the  term  it  was  agreed  that  the  de» 
fendant  should  relinquish  the  possession 
to  the  plaintiff  for  a  month,  aAcr  which 
the  possession  should  be  resumed  by  the 
defendant;  and  that  the  defendant  did  re- 
linquish the  possession,  but  the  plaintiff 
would  not  restore  the  possession.  Held 
bad  as  not  showing  a  surrender  or  evic- 
tion.   Dunn  V.  di  Nuovo.  103 


TENANCY. 

See  Stamp. 

»  Tenancy  from  year  to  year,  pleadable  as 
a  tenancy  for  the  number  of  years  during 
which  it  continues.  510,  n.  (a) 

2.  Tenancy  at  will,  how  converted  into 
tenancy  from  year  to  year.      612,  n.  (a) 

TITHES. 
See  Fxioirso  Issux. 

TOLZEY  COURT. 
619,  n.  (6). 

TRESPASS. 
See  Bahkeupt.    Evclosubb  Act     Plsad- 

iire. 
Where  it  lies.  863,  903. 

TROVER. 

Where  it  lies.  261,  n.  (a) 

jSnd  tee  Goons.    IimxirTDaB.    Ship. 


VARIANCE. 
See  AMKVDMEsrT.     Appoihthxht.     Bills 

Aarn  Notes. 

VENDOR  AND  PURCHASER. 
See  Frauds,  Statuts  or. 
I.  Property,  at  whose  risk. 
1.  To  a  count  in  assumpsit  by  A.  against  B. 
upon  a  contract  by  B.,  safely  to  carry  in 
a  steam-vessel  certain  goods  of  A.  from 
Belfast  to  Dublin,  and  from  Dublin  to 
London,  and  to  deliver  the  same  at  Lon- 
don .to  A.,  or  to  his  assigns  npon  pay- 


ment of  frieght*— assigniiig  a  breach  ia 
the  non-delivery  of  the  goods  in  London, 
— B.  pleaded  that  the  goods  were  pot  oa 
board  under  a  bill  of  lading,  by  whieh 
they  were  made  deliverable  to  A.  or  his 
assigns,   on    payment   of  freight,  that 
aAer  the  arrival  of  the  vessel  at  Los- 
don,  B.  caused    the    goods    to  be  un- 
shipped and  safely  landed  and  deposited 
upon  a  certain  wharf  at  London,  then 
to  remain  until  they  could  be  deliTer- 
ed  according  to  the  bill  of  lading,  sach 
wharf  being  a  place  at  which  goods 
conveyed  in  steam-vessels  from  Doblin 
to  London  were  accustomed  to  be  landed 
and  deposited,  for  the  use  of  consignees, 
and  a  place  fit  for  such  purpose;  and 
that  the  goods  whilst  they  remained  opon 
the  said  wharf,  and  before  a  reasonable 
time  for  delivery  had  elapsed,  were  acci- 
dentally destroyed  by  fire.   It  was  further 
pleaded  that  after  the  arrival  of  the  ves- 
sel at  London,  B.  was  ready  to  deliver  the 
goods  to  A.,  or  his   assigns,  but   that 
neither  A.  nor  his  assigns  was  or  were 
there  ready  to  receive  the  same :  whe^^ 
upon  D.  caused  the  goods  to  be  landed 
on  the  said  wharf,  there  to  remain  until 
A.  or  his  assigns  should  come  and  re- 
ceive the  same,  or  until  the  same  could 
be  conveyed  and  delivered  to  A.  or  his 
assigns,  with  the  like  averment  as  to  thr 
wharf  being  a  usual  and  a  fit  place* 
and  that  the  goods,  whilst  they  remained 
upon  the  wharf,  and  before  A.  or  his 
assigns  came  or  sent  for  the  same,  and  be 
fore  B.  had  been  requested  to  deliver  the 
same  to  A.  or  his  assigns,  or  a  reasonable 
time  for  conveying  them  from  the  wharf 
to  A.  or  his  assigns  had  elapsed,  and  be 
fore  the  same  could  be  removed  thel^ 
from,  were  accidentally  destroyed  by  fire. 
Held, — in  afllrmance  of  the  judgment  of 
the  Court  of  Common  Pleas,  upon  de^. 
murrer  to  these  pleas,— that  both  pleas 
were  bad  in  substance ;  inasmuch  as  they 
neither  showed  a  delivery  of  the  goods 
to  A.  or  his  assigns,  nor  alleged  that  a 
delivery  at  the  wharf  was  a  delivery,  ac- 
cording to  the  usage  of  London,  with 
respect  to  goods  on  such  a  voyage,  or 
that  A.,  or  his  assigns,  had  notice  of  the 
arrival  of  the  goods,  or  that  a  reas<Aiable 
time  for  A.,  or  his  assigns,  to  receive 
them,  had  elapsed,  when  the  goods  were 
landed,  or  when  they  were  destroyed,  or 
that  A.  or  his  assigns  had  notice  that  B. 
was  ready  and  willing  to  deliver  the 
goods ;  and  that,  if,  as  the  goods  were  de- 
liverable to  A.  or  his  assigns,  B.  was 
not  bound  to  deliver  them  imtil  he  had 
notice  that  A.,  or  some  assignee  woald 
receive,  or  until  the  party  entitled  shonld 
come  to  receive  them,  still  B.  was  boand 
to  keep  the  goods  on  board  (or  on  the 
wharf  at  B.'s  own  risk)  for  a  reasoaaMt 
time,  to  enable  the  ccnaignee  to  ftieh 
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diem,  and  B.  eontiaaed  liable  antil  auch 
reasonable  time  had  elapsed.  BowntM  v. 
Gaihfft.  643 

t.  B.  also  pleaded  that  he  did  deliver  the 
goods  at  London,  according  to  his  pro- 
mise. Upon  the  trial  of  this  issue,  evi- 
dence was  admitted,  on  the  part  of  A., 
of  former  dealings  between  himself  and 
B.,  as  to  the  carriage  of  goods  from  B.'s 
wharf  to  A.'s  place  of  business,  ffe^/— 
npon  a  bill  of  exceptions, — that  such 
evidence  was  admissible  for  the  purpose 
of  showing  the  course  and  usage  of  de- 
livery in  the  port  of  London ;  though,  for 
the  purpose  of  adding  to  or  otherwise 
varying  the  terms  of  the  written  contract, 
it  would  have  been  inadmissible.  Htld, 
alMo^ — upon  a  bill  of  exceptions, — ^that  the 
judge  was  warranted  in  declining  to  tell 
the  jury  that  a  delivery  at  the  wharf  was, 
in  point  of  law  a  soflicient  delivery,  that 
B.  was  thereby  discharged  from  all  fur- 
ther responsibility,  and  that  no  contract 
could  be  inferrcl  from  the  course  of 
dealing,  to  vary,  or  superadd  to,  the  writ- 
ten contract  contained  in  the  bill  of 
lading;  and  in  stating  that  it  was  a  ques- 
tion for  the  jury,  whether  there  had  been 
a  delivery  of  the  goods,  and  that  it  was 
for  them  to  say  whether,  upon  the  evi- 
dence, a  delivery  at  the  wharf  was  a  de- 
livery according  to  the  usage  and  prac- 
tice of  delivering  goods  observed  in  the 
port  of  London. 

In  another  count,— on  a  promise  that  in 
consideration  of  the  previous  delivery  of 
goods  to  be  so  carried  to  London  for 
freight,  and  of  the  employment  of  B.  by  A. 
for  other  reward,  to  take  care  of  the  goods 
at  the  wharf,  where  they  should  be  landed, 
and  to  carry  and  convey  the  same  from 
such  wharf  to  A.'s  place  of  business,  and 
there  to  deliver  them  to  A.  in  a  reasona- 
ble time  aAer  landing,— a  breach  was  as- 
signed in  the  non-delivery  of  the  goods, 
although  time  for  that  purpose  had 
elapsed.  B.  pleaded,  that  after  the  arrival 
of  the  steam-vessel  in  London  with  the 
goods  on  board,  and  after  the  goods  had 
been  safely  landed  on  the  wharf,  B. 
caused  the  same  to  be  safely  deposited 
and  stored' upon  the  wharf  until  they 
could  be  conveyed  therefrom,  and  de- 
livered to  A.,  the  wharf  being  a  usual,  fit, 
and  proper  place  for  that  purpose ;  and 
that  B.  took  care  of  the  goods  whilst  they 
remained  upon  the  wharf,  until  after- 
wards, and  before  they  could  be  con- 
veyed from  the  wharf,  and  before  a  rea- 
sonable time  for  their  being  so  conveyed, 
or  for  the  delivery  thereof  to  A.  had 
elapsed,  the  goods  were  destroyed  by  ac- 
cidental fire;  by  means  whereof,  and  from 
no  other  cau^,  and  without  any  careless- 
ness, negligence,  or  improper  conduct,  or 
want  of  due  care  in  B.,  B.  was  prevented 
delivering  the  goods  to  A. 
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fl«W,— in  reversal  of  judgment  of  the 
Court  of  Common  Pleas,  upon  a  de- 
murrer to  this  plea, — that  the  plea  was  a 
good  answer  to  the  count;  inasmuch  as 
the  contract  to  carry  from  the  wharf  fcir 
other  reward,  was  not  of  the  same  nature 
as  the  contract  to  carry  to  it,  and  the 
count  contained  no  averment  that  B.  was 
a  common  carrier,  and  that  if  not  subject 
to  the  liability  of  a  common  carrier  whiUt 
the  goods  were  in  the  warehouse,  all  that 
B.  was  bound  to  do  by  the  contract  was, 
to  take  reasonable  care  of  the  goods 
whilst  in  the  warehouse.  Bowtim  v.  Ga/- 
Ufft.  643 

WAGER. 

&ff  HORSIMAGX. 

WAGES. 
Set  Assumpsit. 

WAIVER. 
Set  AnBiTaAMcvT. 

WARRANT. 
See  Falsi  IxpaisoiixKirT.     False  Rbtubx. 
HioawAT.   Malicious  Aerbbt.   Rbplbvib. 

WARRANT  OF  ATTORNEY. 
See  Bankbuft.    Bills  and  Notes. 

1.  Where  the  attesting  witness  to  a  warrant 
of  attorney  could  not  be  found,  the  court 
allowed  judgment  to  be  entered  up  on  an 
alfidavit  that  the  defendant  had  acknow- 
ledged his  liability,  and  also  that  the  at- 
testation was  in  the  handwriting  of  the 
party  whose  name  was  subscribed  as 
attesting  witness.    Reid  v.  Ford,         646 

3.  A  witness  for  the  plaintiff  attended  in 
court,  in  obedience  to  a  subpoena,  but 
was  absent,  through  negligence,  when 
the  cause  was  called  on,  and  the  record 
was,  in  consequence,  withdrawn.  There 
appearing  to  have  been  no  wilful  con- 
tempt, the  court  discharged  a  rule  for  an 
attachment,  but  without  costs.  Chapman 
V.  DaviM,  609 

WARRANTY. 

1.  Upon  the  sale  of  a  barge  by  the  builder, 
a  warranty  of  fitness  for  the  purpose  for 
which  it  is  known  by  the  builder  to  be 
purchased,  is  implied,  notwithstanding  a 
written  instrument  containing  the  terms 
of  the  sale,  is  silent  as  to  any  warranty. 
Shepherd  v.  Pybue,  868 

3.  But  if  the  vendee  declares,  as  upon  a 
warranty  that  the  barge  was  reasonably 
fit  for  use,  and  assigns  a  breach  in  the 
barge  not  being  reasonably  fit  for  use, 
the  breach  is  not  supported  by  evidence 
that  the  barge  was  not  fit  for  a  special 
purpose  for  which  the  builder  knew  that 
it  was  designed.  Ibid 

WASTE. 
See  314,  n.  (6). 

WAY-WARDEN. 

Sec  REPLXVlir.      HlAHWAT. 
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WHARF. 

Sa  VlVBOft  AVD  PUBCHASKB. 

WILL. 
Set  DiTUx. 

WITHDRAWING  RECORD. 
See  JvDoxxBT  ▲■  ib  cask  of  a  Nobsuit. 

WITNESS. 

See  JuBexBBT  as  ib  cabx  of  a  Nobsuit. 
Wabbabt  of  Attobbxt. 

It  is  too  late  to  object  to  the  competency  of 
a  witness,  when  such  witness,  alter 
having  been  examined  upon  matters  on 
which  the  objection  to  the  competency 
might  have  been  taken,  has  left  the  box, 
and  is  recalled  for  another  purpose,  in 
respect  of  which  the  objection  also  arises. 
WolUuUm  and  Otften  v.  HakeunlL         S97 

WRIT  OP  TRIAL. 
L  Detinne,  where  the  article  sought  to  be 
recovered  is  endorsed  on  the  writ  of  sum- 
mons, and  of  the  value  of  80/.,  may  be 
triH  before  the  sheriff  under  the  8  &  4 
W.  4,  e.  42,  s.  17.  Waiker  v.  Needham.  567 


8.  In  order  to  raise  the  question  whether  a 
case  is  triable  before  the  sheriff,  the 
proper  motion  is  not  for  a  new  trial,  but 
to  set  aside  the  writ  of  trial  and  the  pro- 
ceedings thereon.  Walker  v.  NtedUum,  557 

3.  On  a  motion  for  a  new  trial  in  a  caase 
which  has  been  tried  before  the  sheriff, 
the  party  showing  cause  mnst  be  pro- 
vided not  only  with  an  office-copy  of  the 
affidavits  on  which  the  rule  has  beta 
obtained,  but  also  of  the  sheriffs'  notes. 

4.  Qfuare,  whether  a  defendant,  by  consent- 
ing to  a  judge's  order,  directing  a  writ  to 
issue  for  the  trial  of  the  cause  before  the 
sheriff,  waives  any  objection  to  the  want 
of  jurisdiction  in  the  sheriff.  Hid. 

6.  Assumpsit  for  not  returning  goods  let  to 
hire,  in  which  the  damages  laid  ic  the 
declaration  are  under  20/.,  is  not  within 
the  writ  of  trial  clause  (s.  17)  in  the 
8&;4  W.4,c.43.  CoUity.Grwm.  850 
And  where  such  an  action  had  been 
tried  before  the  under-sheriff,  the  eoortset 
aside  the  writ  of  trial  and  the  subsequent 
proceedings.  M^ 
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GASES 

ABODED  AMD  DETERMUfEE 


THE  QUEEN'S  BENCH, 


TRINITY  VACATION, 

IV.  VICTORl/L 


The  Court  sat  in  Banc  from  June  14th  to  June  19th. 

The  judges  usually  present  were, 

Lord  Denbcan,  C.  J.  Williams,  J. 

Patteson,  J.  Coleridge,  J. 


(n  the  Matter  of  The  Visitation  of  the  Archbishop  of  YORK  of  the  Dean 

and  Chapter  of  YORK. 

The  Arehbisbop  of  York,  after  the  passing  of  the  stat  8  &  4  Vict  c.  86,  cited  the  Dean 
aod  Chapter  of  York  (enjoiaing  them  to  cite  the  canons,  registrar,  and  officers  whose 
presence  might  be  required^  to  appear  at  a  visitation  of  the  dean  and  chapter,  canon* 
icalljr  to  receive  and  sobmit  to  the  archbishop's  intended  **  metropolitical  visitations, 
examinations,  due  corrections,"  to  exhibit  their  statates,  dtc.,  if  required,  pay  the  due 
procarations,  and  further  to  do  and  receive  what  the  business  and  nature  of  such  a 
visitation  require.  He  also  appointed  a  commissary  for  holding  the  visitation  in  his 
absence,  for  correcting  and  punishing  by  ecclesiastical  censures  whoever  should  be 
contumacious,  for  administering  articles  in  writing  to  the  dean  and  chapter,  and  re- 
ceiving their  presentments  and  answers,  and  for  adjourning  and  proroguing  sqch 
visitation  from  time  to  time  and  place,  and  completing  and  dissolving  the  same,  and 
for  doing  every  thing  else  appertaining  to  the  nature  and  quality  of  the  said  visitation. 
The  visitation  was  holden,  and  articles  of  inquiry  delivered  to  the  dean  and  chapter, 

.  touching  the  administi  ation  of  their  funds,  performance  of  divine  service,  dec.  A  canon 
in  reply  to  an  article  as  to  the  repair  of  chancels,  sent  in  a  statement  imputing  simony 
to  the  dean,  which  was  afterwards  communicated  to  the  dean  by  a  private  letter  from 
the  commissary.  At  an  adjourned  meeting,  of  which  the  dean  had  notice,  but  which 
he  (unavoidably  as  he  said)  did  not  attend,  the  canon  delivered  a  fuller  statement  of 
the  charge  from  a  paper,  which  was  afterwards  deposited  wiih  the  actuary.  The  com- 
missary appointed  a  day  for  hearing  evidence ;  and  the  dean  was  requested,  by  letter, 
written  at  the  archbishop's  desire  by  his  secretary,  to  attend  and  meet  the  accusation. 
No  formal  articles  or  libel  were  ever  exhibited ;  nor  was  the  dean  ever  cited  to  answer 
any  charge.  On  the  appointed  day  the  dean  attended,  but  disclaimed  the  jurisdiction, 
obstructed  the  proceedings,  was  pronounced  in  contempt,  withdrew  contumaciously, 
and  did  not  appear  again.  The  commissary  decreed  to  proceed  in  poenam  in  his  ab- 
sence, and  heard  counsel  and  evidence  on  the  charge,  but  refused  to  hear  counsel  for 
the  dean  till  he  should  purge  his  contempt,  which  was  not  done ;  and  the  commissarf 
gave  judgment,  declaring  the  charge  proved,  and  that  sentence  of  deprivation  must  be 
passed  The  archbishop  then  passed  sentence,  by  which  he  recited  the  above  pro- 
ceedings, and  adjudged  that  the  dean  had  committed  and  was  convicted  of  simony, 
and  was  in  contempt,  deprived  him  of  the  dignity  and  place  of  dean,  dec.,  and  monished 
him  not  in  future  to  ose  the  dress  or  ensigns  of  a  dean,  on  pain  of  the  greater  excom* 
Btonication.    The  visitation  was  then  adjourned. 

Oa  a  motion  for  a  prohibitioa  to  the  archbishop  and  commissary  against  proceec 
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farther  in  the  matter  of  the  said  charge  of  sixnoay,  or  exeenting  or  giving  effect  to  the 
sentence : 
Held,  1.  That  the  inqnirj  before  the  commissary  was  not  a  mere  incident  to  the  risita* 
tion,  bat  became  a  distinct  criminal  proceeding  when  the  commissary  entered  npoa 
the  examination  of  proofs,  as  above  stated,  with  a  view  to  punishment. 

5.  That  such  inquiry  was  a  **  criminal  proceeding^  within  staL  3  dt  4  Vict,  c  86,  s.  31; 
those  words  not  being  restrained  by  the  recital  of  sect  1,  which  mentions  only  **  pr> 
ceeding  in  eautet  for  the  correction  of  clerks." 

3.  That  an  archbishop  or  bishop,  exercising  his  general  authority  as  visitor  of  an  eccl^ 
siastical  body)  and  not  visiting  under  the  statutes  of  a  particular  foaodation)  acts,  not 
personally,  bat  as  judge  in  a  court,  and  must  follow  established  forms  of  process  and 
inquiry ;  at  least  in  hearing  accusations  with  a  view  to  punishment.    And,  therefore, 

4.  That  the  proceedings  in  question  was  not  within  the  reservation  in  stat.  3  db  4  Vict. 
c  86,  s.  25,  of  any  authority  which  the  archbishops  or  bishops  may  exercise  per- 
sonally, and  without  process  in  court.    Consequently, 

6.  That  the  proceedings  could  not  legally  be  instituted  otherwise  than  as  stat.  3  db  4  Vict, 
c.  86,  directs. 

6.  That  a  prohibition  could  not  properly  have  been  moved  for  before  the  visitor  pro- 
ceeded to  sentence ;  but  that  it  might  well  be  applied  for  aAerwards,  as  the  sentence 
had  a  continuing  operation ;  and  as  the  court  did  not  appear  to  have  been  dissolved 
at  the  time  of  tb ^  motion. 

Prohibition  granted,  without  calling  upon  the  applicant  to  declare. 

Sir  W.  W,  FoUetty  in  Easter  term  last,  obtained  a  rule  calling  upon  the 
«Qi   Most  Reverend  Edward  Lord  Archbishop  of  York,  on  notice  of  the 

J  *rule  to  him  or  his  secretary,  and  Joseph  Phillimore,  doctor  of  lavs,  (as 
commissary  of  the  said  Lord  Archbishop  at  a  visitation  of  the  dean  and 
chapter  of  the  cathedral  church  of  York,  held  by  and  before  the  said  Lord 
Archbishop  and  the  said  Joseph  Phillimore  as  such  commissary  as  aforesaid,) 
on  notice  of  the  rule  to  be  given  to  him,  to  show  cause  why  a  writ  of  pro- 
hibition should  not  issue  to  prohibit  the  said  Lord  Archbishop,  and  the  said 
Joseph  Phillimore  as  his  commissary,  from  proceeding  further  in  the  matter 
of  certain  charges  of  simony  and  simoniacal  practices  against  William  Cock* 
«Q-,   burn,  clerk,  D.  D.,  or  from  carrying  *into  execution  or  otherwise  giving 

-I  efiect  to  the  sentence  of  deprivation  pronotmced  by  the  said  Lord  Arch- 
bbhop  against  the  said  William  Cockbum. 

The  following  outline  of  the  case,  in  the  words  used  by  the  Lord  Chief 
Justice  of  this  court  in  delivering  judgment,  with  some  particulars  added  in 
the  notes,  will  afford  all  the  information  necessary  as  to  the  facts. 

The  proceedings  in  this  case  mav  be  verv  shortly  stated.  His  grace  the 
archbishop  of  York,  as  ordinary,  cited  (a)  the  dean  and  chapter  of  York  to 
attend  his  visitation,  and  appointed  a  learned  civilian.  Dr.  Phillimore,  his 
commissary  general ,(6^  ^^  for  correcting  and  punishing,  by  ecclesiastical  cen- 
sures, whosoever  shall  be  contumacious,  and  for  administering  articles  in 
writing  to  the  said  dean  and  chapter,  and  receiving  their  presentments  and 
answers ;"  and  *'  for  doing  every  thing  else  appertaining  to  the  nature  and 
quality  of  our  said  visitation."  The  ancient  formula  of  the  commission  ran 
in  the  following  style :  '^  ad  errata  enormia  corrigendum  et  extirpanduni,  et 
virtutes  et  alia  ad  pietatem  conducentia  plantandum,  et  ad  Dei  laudem  in* 
stituendutn  et  seminandum." 

lliere  seems  no  reason  to  doubt  that  here  was  sufficient  authority  to  inquire 
tnto  the  ecclesiastical  offences  of  every  spiritual  person  belonging  to  the  body 
visited.    But  at  first  the  proceeding  (c)  was  confined  to  the  fiscal  concerns 

(a)  Januarr  8th,  1841.    See  p.  41  note  (A),  post. 

hj  See  p.  42,  note  (B),  post 

(t)  The  visitation  was  opened  hy  the  archbishop  personally  at  the  chapter-hoase;  tbt 
subsequent  proceedings  (except  sentence)  were  carried  on  in  a  place  called  the  Eccle^ 
siastical  Court,  within  the  cathedral. 
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jf  the  chapter,  relating  principally  to  the  application  of  a  fabric  fund.(a) 
,  .^   *The  dean  attended,  and,  being  examined  respecting  some  share  of 

^  this  money,  which  he  was  said  to  have  received,  conducted  himself 
during  that  proceeding  in  a  manner  that  was  deemed  contumacious :  and 
sentence  of  contempt  was  by  the  commissary  pronounced  against  him.  He 
then  absented  himself.(6) 

The  proceedings  went  forward ;  and,  in  answer  to  an  interrogatory 
respecting  the  actual  state  of  repair  of  several  churches  and  ch'ancels, 
the  reverend  Mr.  Dixon,  one  of  the  canons,  made  a  statement  (c)  which 

(a)  The  archbishop,  on  opening  the  business  of  the  visitation  (January  IS,  1841,)  de- 
livered twenty  articles  of  inquiry  to  the  dean  and  chapter,  relating  to 

1.  Performance  of  divine  service.  3.  Repairs  of  the  church  since  the  fire,  and  funds 
for  that  purpose.  3.  Sale  of  bells  and  materials,  and  application  of  proceeds.  4.  Lands, 
&&,  belonging  to  the  fabric  of  the  church,  and  rents  thereof.  5.  Leases  of  such  lands, 
and  application  of  fines  ;  and  account  kept  of  rents,  dec.,  belonging  to  the  fabric.  6.  Im- 
provements of  minister  yard,  and  agreements  entered  into  on  behalf  of  the  fabric.  7.  Ca- 
pitular acts.  Common  seal.  Audits.  8.  Negotiations  for  renewals,  agreements  for  leases, 
purchases,  &c.,  whether  or  not  settled  in  chapter.  9.  Orders  for  work,  dec.  Authority  for 
liquidation  of  bills.  Accounts,  d^.  10.  Receipt  of  and  discharges  for  fines  and  rents  of 
the  common  estates  and  fabric  estates.  11.  Holding  of  chapters.  12.  Claim  of  ezcln* 
sive  or  paramount  authority  by  dean  or  residentiaries.  13.  Custody  of,  and  access 
to,  the  library  of  the  church.  14.  Keeping  of  records  and  muniments.  15.  Residence 
of  the  residentiaries.  16.  Canonical  houses.  Places  of  residence  of  the  dean  and 
canons.  17.  Schools,  hospitals,  Ac,,  and  their  endowments.  Fines  and  their  applica- 
tion. Houses.  18.  Instruction  in  the  schools  of  the  dean  and  chapter.  Use  of  the 
houses.  19.  **  Art  the  chancelt  of  the  churehee  and  chapde  belonging  to  the  dran  and  chapter 
and  the  other  membere  of  your  body  in  good  and  suffieignt  repair  f*   20.  Rota  of  preaching. 

(6)  It  appears  by  the  affidavits  that,  at  the  commissary's  first  sitting,  the  dean  left  the 
court,  though  admonished  to  remain,  but  that  he  attended  the  next  two  sittings,  and  was 
not  pronounced  in  contempt  till  March  23d.    See  p.  6,  note  (6),  post. 

(c)  The  written  statement  of  Mr.  Bizon,  in  answer  to  article  19,  (supri,)  was :  «  The 
churches  and  chancels  belonging  to  the  dean  and  chapter  are  many  of  them  situated  in 
other  counties,  and  even  those  in  this  county  would  require  considerable  time  to  inspect 
and  report  upon  them.  The  chancels  are  usually  left,  by  the  provision  of  the  leases,  to 
the  charge  of  the  lessees.  The  presentation  to  the  churches  in  the  dean's  gift  are  usu- 
ally sold ;  but  whether  any  portion  of  the  purchase-money  has  been  applied  to  repairs; 
or  other  local  purposes,  does  not  appear.*'  This  answer  was  transmitted  (during  an  ad* 
jonrnment)  to  the  commissary,  who  informed  the  dean  of  it  by  letter,  (sent,  Febru* 
ary  22d,)  saying  that  he  did  so  in  order  that  the  dean  might  meet  the  charge  when  the 
business  of  the  visitation  was  resumed.  At  the  next  meeting,  February  25th,  (when  the 
dean,  not  having,  as  he  stated,  received  the  letter  in  time  did  not  attend,)  Mr.  Dixon  read 
from  a  paper  the  same  charge,  with  additional  statements.  This  memorial  or  present- 
ment did  not  contain  any  formal  prayer,  but  began ;  ''The  following  circumstances  are 
submitted  on  the  present  occasion  to  the  notice  of  the  commissary  of  the  archbishop,  as 
coming  under  his  grace's  control  as  visitor,"  dec.  See  the  whole  set  out  at  the  end  of 
this  case,  p.  43,  note  (C),  post.  The  commissary  then  said  that  he  would  hear  evidence 
in  support  of  the  charge;  and  the  visitation  was  adjourned  to  March  23d  for  that 
purpose. 

The  writing  read  by  Mr.  Dixon  was  delivered  to  the  actuary  attending  the  visitation, 
on  March  31st;  until  which  time  it  did  not  appear  that  there  was  any  written  charge 
before  the  commissary,  except  the  first  mentioned  answer  of  Mr.  Dixon.  On  the  same 
81st  of  March,  Mr.  Dixon  also  delivered  to  the  actuary  a  formal  complaint,  dated  on  that 
day,  as  follows. 

"I,  William  Henry  Dixon,  M.  A.,"  prebendary  of  Weighton,  ^., « complain  that  the 
collations  to  the  benefices  in  the  patronage  of  the  dean  have  been  of  late  years  disposed 
^of  for  pecuniary  considerations.  I  have  submitted  to  the  judgment  of  the  visitor  that 
'.among  the  dependencies  of  the  cathedral  there  are  several  parochial  churches  in  the 
diocese  which  are  exempt  from  the  archbishop's  ordinary  authority,  and  of  which  the 
^dean  is  both  patron  and  ordinary.  Some  of  these  h^ve  been  sold  by  the  dean  or  his 
agenu  during  the  period  of  their  being  voidable.  .  ' 

"Haying  made  this  charge  in  an  answer  to  one  of  his  grace's  articles  of  inquiry,  T 
]bave  been  called  npon  by  the  commissary  to  prove  it;  and,  having  established  the  truth 
<if  the  dccUsatiofi,  as  well  by  the  examination  of 'witnesses  as  by  the  dean'tf'own  confel^ 

VOL.  xui.  69  2  z  2 


3i6  In  re  Dean  of  York.  T.  Y.  1841.  [S 

was  ^considefed  as  a  direct  charge  of  simony  against  the  dean*  The  r«* 
dean  was  requested  to  attend  (a)  in  order  to  meet  this  cfharge:  and  ^ 
did  attend.  The  oommissaiy  *re<^uired  him  in  the  first  place  to  rtg 
purge  himself  of  the  contempt;  which  he  declined  to  do,  and  again  ^ 
absented  himself,  protesting  against  the  proceedinjgs,  and  saying,  not  bj 
way  of  consent  but  of  defiance,  that  Mr.  Dixon  mi^t  eo  on  to  prore  his 
charge  in  his  absence.  The  learned  commissary,  himself  satisfied  with  the 
proora  which  were  then  adduced,(6)  pronounced  the  charge  *estab-  r«» 
Itshed  in  several  cases,  and  gave  judgment  that  the  dean  should  be  *- 

sioDt  I  leave  it  to  Uic  archbishop  to  lake  aaeh  mMsnres  as  may  appear  to  be  most  cob« 
dacive  to  the  credit  of  the  church  ipeoerally,  and  best  adapted  to  maintain  the  honour 
and  difcnity  of  the  cathedral  and  diocese  of  York.  "  W.  H.  Dixon." 

(a^  This  vas  by  private  letter  from  Mr.  Hodgson,  the  archbishop's  secretary,  writtes 
by  his  grace's  desire,  and  stating  that  the  archbishop  considered  it  indispensable,  botk 
for  the  dean's  own  siJce  and  for  Uw  character  of  the  chnrch,  that  he  shoald  be  present 
on  March  tSd,  **  to  meet  the  grave  ehaige  brooght  against  you  by  Mr.  Dixon." 

On  the  sol^ect  of  monition,  and  with  reference  to  the  general  course  of  proceeding  at 
the  visitation,  an  affidavit  sworn  by  Dr.  Cockbam,  in  opposition  to  the  rule,  stated  as 
follows. 

"  That  no  notice  of  any  intention  to  issue  any  commission  under  the  hand  of  the  arch- 
bishop of  York,  pursuant  to  the  provision  of  the  act  of  3  dt  4  Vict.  c.  86,  s.  8,  contaioiof 
an  intimation  of  the  offence  with  which  deponent  was  charged,  together  wi>h  the  names, 
addition  and  residence  of  the  party  on  whose  application  or  motion  such  comroissioa 
was  about  to  issue,  was  ever  sent  to  deponent ;  and  deponent  verily  believes  that  no  soeh 
commission  ever  was  issued  by  the  said  archbishop.  That  all  the  proceedings  at  tha 
court  of  visitation,  referred  to  in  the  affidavit  of  deponent  of  the  Sd  of  May  instant,  were 
held  before  the  said  Dr.  Philltmore,  as  commissary  of  the  said  archbishop,  and  not  be> 
fore  the  said  archbishop  himself  with  the  assistance  of  three  assessors,  as  required  bf 
the  lltb  section  of  the  said  act  of  S  &  4  VicL  c.  86.  That  he,  deponent,  was  never  cited 
or  monished  to  appear  at  the  said  visitation  in  the  matter  of  any  charge  of  simony  or 
timoniacal  practices.  That  no  chaige  in  the  way  of  libel  or  articles  was  ever  given  of 
shown  to  deponent,  in  respect  of  anv  offence  of  simony  or  sirooniacal  practices,  or  of 
contumacy;  nor  was  any  such  ever  delivered  to  the  said  court  of  visitation,  as  depooeot 
is  informed  and  believes ;  or,  if  delivered  at  all,  was  not  so  delivered  until  after  the  vit^ 
nesses  had  been  examined  on  the  matter  of  the  said  charge.  That  deponent  was  never 
called  upon  to  answer  to  any  libel  or  articles  on  oath  or  otherwise;  and  that  no  day  was 
assigned  to  deponent  for  his  answer,  or  for  his  proofs  and  interrogatories." 

It  appeared  that  three  monitions  to  the  dean,  individually,  had  issued  in  the  coorss 
of  the  visitation,  but  not  containing  any  of  the  matters  above  referred  to.  The  first  tvo, 
reciting  that  the  dean  had  absented  himself,  dice,  admonished  him  respectively  to  appear 
on  January  SOth,  and  on  March  SSd,  on  pain  of  being  pronounced  contnmacioos  and  ia 
contempt  The  third,  dated  April  Ist,  recited  that  he  had  been  pronounced  contumacinos, 
dbc.,  on  March  S3d,  and  had  ever  since  absented  himself^  and  admonished  him  to  appear 
and  purge  his  contempt  on  April  2d. 

(b)  By  the  minutes  made  from  day  to  day,  by  E.  Y.  Harcourt,  Esq.,  registrar  of  ib< 
archbishop's  consistory  court,  who  attended  the  visitation  as  his  grace's  secretary,  and 
which  minutes  (as  he  deposed)  "constitute  the  record  of  the  said  visitation,"  it  appears 
that,  at  the  above-mentioned  sitting,  (March  S3d,)  the  dean  objected  to  the  jurisdictioa 
and  obstructed  the  proceedings,  and*  persisting  in  aoing  so,  was  pronounced  in  contempt, 
and  sentence  to  that  effect  recorded,  after  which  the  dean  left  the  court.  The  minote  ii 
continued  as  follows. 

*'The  commissary  then  decrees  to  proceed  ia  poenam  in  the  absence  of  the  dean,  aal 
lo  hear  the  evidence  upon  the  presentment  of  the  Rev.  Canon  Dixon.  Mr.  Blansbard 
(advocate  of  the  consistory  court  of  York)  appears  for  the  said  Rev.  Canon,  and  mak« 
a  statement  of  the  evidence  which  he  shall  offer.  Several  witnesses  are  examined  oa 
^th  by  Mr.  Blansbard  and  by  the  commissary,  and  the  annexed  letters  are  nrodoced 
and  proved  in  court,"  dix.  ''The  dean  is  then  called  three  times  in  the  cathedrar  "li 
the  outer  door  of  the  court,  and  did  not  appear."  The  minutes  of  March  Mih  and  tfA 
atated  a  cofttiooation  of  the  iaqoiry*  and  noo-appearaace  of  the  dean,  on  being  called  • 
tefore. 

By  the  miaatts  of  April  1st  aad  Sd,  it  appeared  that  the  dean  did  not  answer  ata 
called,  hat  that  oa  each  day  counsel  attcaocd  on  his  behalf,  proposing  to  ani;ue  Hittfkt 
4eaa  ought  act  lo  have  been  pfonoiuiaad  ia  coatempt,  and  that  the  comnussaiyhal  9^ 
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for  that  oflEence,  as  weB  as  for  coDtumaej,  (kprived  of  Jus  office.  Sentenoe 
*Qn  to  the  like  ^efEsct  was  afterwards  aolemnly  pronouoced  by  the  arch'* 
^1   biihop.(e)  ^  *^  ^ 

Sir  J,  dampbeUj  attonieTHMefal,  Sir  T.  WUdtj  solioitor-^^end,  Dimd^Sj 
Dr.  Robert  PkUtimorej  and  Boyley,  riiowed  cause  ia  kst  Tnoit^  tenD.{i) 

Hie  first  ^und  of  motion  18  that  these  proceedings  weie  void  and  with* 
oot  jurisdiction  from  the  first,  tor  that  the  ordinary  has  no  authority,  on  a 
Tisitation,  to  take  cogntsanoe  of  a  charge  of  simony  and  thereupon  deprive* 

But,  in  Godolph.  Repert.  34,  c.  3,  (18,)  it  is  laid  down  that  '^  every 
spiritual  person  is  visitabie  by  die  ordinary.  So  is  a  dean,  de  mero  jitre, 
for  he  is  sfuritual  :'*  and  reference  is  made  to  stat.  1  Eliz.  c.  2,  s.  23,  which 
preserves  to  all  arebbisbops  and  biAops,  4c.,  full  power  to  inquire  in  their 
Tisitations,  and  take  accusations,  &c.,  of  all  the  thines  in  that  act  above 
"oentioned,  done,  committed,  fcc.,  within  the  limits  of  ueir  jurisdictioos  aod 
authority,  and  to  punish  the  same  (thou^  they  are  likewise  made  cognisa- 
ble in  the  temporal  courts)  by  admonition,  excommunication,  sequestration 
^•i   *or  deprivation,  and  other  censures  and  process,  in  like  manner  as 

^  heretofore  hath  been  used  by  the  ecclesiastical  laws  in  like  cases. 
Caudre^s  Cate^  5  Rep.  (Part  1,)  1  a,  7  a,  &c.,  diows  the  general  authority 
of  the  ecclesiastical  superior,  'fbe  right  of  the  bishop  or  other  ordinary  to 
visit  deans  and  chapters,  and  spirituu  persons  and  oorparations  generally, 
is  stated  in  1  Bbi.  Com.  480,  and  Com.  Dig.,  VUUor^  (A  6 ;)  and  in  Wid- 
rand  v.  Pollard^  3  Dyer,  273  a,  it  was  held  that  a  deanerv  is  a  spiritiml 
promotk>n  and  oflice,  and  that  a  dean  is  visitable  by  the  bbhop  of  mere 
ri^.  And,  under  the  head  *^  Ofiences  inquirable  at  a  Visitation,"  Com. 
Dig.,  VigUar^  (A  10,)  simony  is  expressly  mentioned,  and  Lyndwood  Const. 
Oth.  56,  note  (o),  is  cited  as  an  authority.  Simony  is,  indeed,  a  matter 
property  of  ecclesiastical  cognisance.  It  was  not  known  to  the  common 
law  as  an  oflfence  bdbre  stat.  31  Eliz.  c.  6 ;  and,  after  that  act,  the  question 

anthority  lo  adjadge  so.  The  oommiMary,  on  each  occanion,  amid  that  the  dean  wai  In 
eonlenpt,  and  mast  sppear  penonally  to  purge  the  contemptt  before  counsel  could  be 
heard  on  his  behalC  The  commissary,  on  April  Sd,  delivered  his  judgment  upon  (he 
charge  of  simony  presented  against  the  dean  in  the  answers  of  the  Rer.  Canon  Dixon, 
and  declared  that  the  said  charge  had  been  proved,  and  ihat  sentenee  of  deprivation 
most  be  passed.  He  then  adjoorned  the  visitation  instanter  to  the  ohapter-house  in  the 
said  cathedral ;  and,  having  met  the  archbishop  in  the  vestry,  proceeded  with  his  grace, 
preceded  by  the  canons,  archdeacons,  vicars  choral  and  functionaries  of  the  cathedral, 
to  the  chapter-house,  and  the  arehbtshnp,  twing  then  informed  by  the  ooramissary  of  the 
jadgment  delivered  as  aforesaid,  read,  from  a  paper  writing,  an  address  t»  tha  clergy 
present,  and,  having  delivered  the  sentence  to  be  read  by  the  actuary,  (which  was  ac^ 
cordingly  done,)  ihen  signed  the  Same.  The  court  was  then  adjourned.  There  were 
other  statements  on  affidavit  as  to  these  transactions. 

A  motion  was  made  in  the  Court  of  Chancery,  pending  Uic  viailation,  (March  Slat,) 
lor  a  prohibition  to  prevent  the  aaahbinhop  and  his  commissary  from  pronouncing  sen* 
tance  of  deprivation  or  aospenaion,  or  taking  any  proceeding  anbich  might  lead  to  such 
aeotence.  The  grounds  stated  were,  that  there  were  no  articles  before  the  cnmmissanr 
iip<»n  which  he  could  be  warranted  in  inquiring  into  a  ease  of  simony ;  and  th«)t,  if  sueh 
inquiry  were  gone  into,  the  proceedings  ought  to  be  conformable  to  stat.  3  Ac  4  Viet.  cSS. 
And  it  was  suggested  thit  tha  commissary  had  threatened  the  dean  with  deprivation  for 
•ontnmacy.  Lord  Cottenham,  C,  refused  to  interfere,  saying  that  it  did  not  appear  that 
there  was  any  criminal  pmceedings  instituted,  or  deprivation  for  contumacy  intended. 
or  chat  any  thing  had  been  done  which  c<iuld  lead  tn  a  deprivation ;  that  no  eacesa  of 
jorisdiction  had  been  shown ;  and  that  he  could  not  prohibit  the  archbishop  fh>m  in* 
^airinc  into  the  eoodosi  of  hla  elargy  oa  a^coiHit  of  eonsaqoenoea  wkioh  might  alli» 
mately  ensue. 

(a)  8ee  p.  44,  note  (D),  post 

(6)  The  argomenta  agakisl  and  for  the  rule  were  heard  oa  June  f  Hit  Mb,  and  tMi 
The  judges  ia  court  ware  Loi^  Denman,  C.  J.,  Pattsaan,  WUIimbs,  and  CMlaiM0t»is< 
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Amony  or  no  amony,  was  often  held  to  be  determbable  in  the  spiritual 
court,  as  in  Reisby  v.  Wentwarthj  Cro.  £liz.  642 ;  Baker  v.  Rogeny  Cro. 
Eliz.  788 ;  and  Smith  t.  Shelboume^  Cro.  Eiiz.  685 ;  in  which  last  case, 
after  a  transaction  alleged  to  be  simony  within  the  statute,  an  act  of  geneial 
pardon,  not  excepting  simony,  had  passed ;  but  it  was  held  that,  ^^alihougn 
the  general  pardon  dischargeth  the  punishment  for  simony,  yet,  if  the  parson 
comes  in  by  simony,  it  is  examinable  by  the  ordinary ;  for  be  ou^t  to  pro- 
vide that  the  church  be  not  served  with  corrupt  persons ;  and  if  he  finds 
simony  in  any,  he  may  well  deprive  him  for  that  cause."  The  right  of  tbf 
ecclesiastical  superior  to  suspend  for  a  given  time  is  undoubted.  In  1667 
the  then  bishop  of  London,  at  *his  primary  visitation  at  Colchester,  r^^^ 
suspended  a  rector  named  Havers.(a)  In  1715,  a  vicar  choral  was  ^ 
suspended  by  judgment  of  the  archbishop  of  York.(&)  But  a  deprivation 
difiers  from  suspension  only  in  length  of  time.  In  Com.  Dig.,  Visiior^  (A 
12,)  it  is  said,  citing  1  Oughton's  Ordo  Judiciorum,  215,  tit.  139,  that  '*a 
bishop  or  archdeacon,  ex  famfi  publicfi  vel  relatione  personarum  fide  digna- 
rum,  having  notice  that  any  has  committed  a  notorious  crime,"  *'  may  cause 
him  to  be  cited  ad  comparendum  personaliter  coram  eo  in  loco  solito  judi- 
ciali  articulis,  &c.,  prsesertim  to  the  crime  specified,  sibi  objiciendis  respon* 
surum."  But  the  exhibiting  of  articles  is  unnecessary;  for,  under  the  same 
head,  Visitor ^  (C),  it  is  said  (citing  2  Aylifle's  State  of  the  University  of  Ox- 
ford, 95,)  that  a  visitor  '^  must  always  proceed  upon  a  general  visitation,  oi 
particular  appeal,  sumroarii,  simpliciter,  et  de  piano  sine  strepitu  aut  figura 
judicii,  viz.,  according  to  mere  law  and  right."  This,  it  may  be  argued, 
Felates  to  colleges,  which  are  not  ecclesiastical  but  eleemosynary  founda 
tions ;  but  that  distinction  (if  admitted)  will  only  affect  the  question  who 
the  visitor  is ;  the  rules  as  to  visitation  appear  to  be  the  same,  from  the 
language  in  Co.  Lit.  96  a.  Again,  in  Com.  Dig.,  VisUar^  (A  13,)  it  is 
said,  ^^  If  there  be  no  presentment,  nor  inquiry  ex  ofiScio,  quslibet  persona 
(able  to  pay  costs)  habet  interesse  judicis  officium  implorare  et  voluntarU 
promovere:"  and  1  Ought.  225,  tit.  150,  is  cited.  Under  the  same  head, 
(A  15)  it  is  said  that  "  a  visitor  has  authority,  as  incident,  to  deprive :"  and, 
(C)  that  '^  he  may  suspend  or  deprive  any  for  contumacy ;  for  it  is  requisite 
for  the  ^exercise  of  his  ofiSce."  He  must  undoubtedly  look  to  the  r^.^ 
ends  of  justice,  and  be  careful  that  any  party  accused  shall  know  ■> 
the  charge,  and  have  an  opportunity  of  answering :  but  he  is  not  bound  to 
ibrms  like  judges  of  other  tribunals.  The  visitation  is  forum  domesticum; 
the  proceedings  are  regulated  only  by  reason  and  conscience,  and  may  vary 
according  to  the  place  where  the  junsdiction,  which  is  in  the  nature  of  an 
ambulatory  court,  is  exercised  for  the  convenience  of  the  clergy. 
'  The  visitatorial  power  of  the  archbishop,  as  exerted  in  the  present  case, 
is  fully  established  by  The  Bishop  of  St.  David's  v.  Lucy,  1  Ld.  Ray.  447, 
539,  S.  C.  1  Salk.  134, 3  Salk.  90, 12  Mod.  237.  (c)  There,  a  suit  was  pro- 
fnoted  against  the  bishop  for  simony :  a  prohibition  was  moved  for,  and  it 
was  urged  '^  that  it  does  not  appear  that  the  bishop  of  St.  David^s  was 
cited  to  appear  in  any  court  whereof  the  law  takes  notice ;  for  the  citation 
ib,  that  he  should  appear  before  the  archbishop  of  Canterbuiy,  or  his  vicar 
general,  in  the  hall  of  Lambeth  House,  to  answer,  &c. ;.  which  is  not  any 


ii'{a)  The  case  came  before  the  Arches  Coart  and  Coqrt  9i  Delegates,  on  appeal,  bat 
has  not  been  published.    See  p.  27,  post 

(6)  Boughton's  Cam.    See  p.  28,  post. 
Wife)  And  se^  14  How.  St  Tr.  447.    Also  the  acteonnt  of  the  ease  in  '  B^n'•  Bcclf'>aia« 
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court  whereof  the  law  takes  notice.'^  (Coke,  4Inst.'33T,  describes  a 
court)  the  Court  of  Audience,  held  bj  the  archbishop  in  his  palace,  which 
does  not  meddle  with  matters  of  contentious  jurisdiction,  being  confined 
to  such  as  are  *^pro  formft,"  and  matters  of  *^  voluntary  jurisdiction.'') 
But  Holt,  C.  J.,  said  that  *'  the  archbishop  of  Canterbury  has  without  doubt 
provincial  jurisdiction  over  all  his  suflragan  bishops,  which  he  may  exer- 
cise in  what  place  of  the  province  it  shall  please  him  ;  and  it  is  not  material 
to  be  in  the  Arches,  no  more  than  any  other  place."  And  an  archbishop  ha?s 
1  S*1  ^^  s^me  power  over  a  dean  within  his  *diocese  as  over  a  bishop  in  his 
J  province.  A  prohibition  issued  in  that  case,  but  as  to  one  part  of  the 
proceeding  only,  as  in  the  modem  case  of  Free  v.  BurgayiiCj  5  B.  &  C.  400 ; 
and  the  bishop  of  St.  David's  was  deprived  before  the  archbishop.  He 
appealed  to  the  delegates,  and  then,  finding  that  they  were  about  to  decide 
against  him,  moved  this  court  for  a  prohibidon.  It  was  argued  on  his  part 
that  by  the  canon  law  the  archbishop  alone  could  not  deprive  a  bishop ;  biit 
Holt,  C.  J.,  said,  Ld.  Rav.  541,  "It  was  always  admitted  that  the 
archbishop  had  metropolitical  jurisdiction,  and  the  bishops  swear  canonical 
obedience  to  him ;  and  where  diere  is  a  visitatorial  power,  there  is  no  reason 
to  question  the  power  of  deprivation  ;  for  the  same  superiority,  which  gives 
him  power  to  pass  ecclesiastical  censures  upon  the  bishops,  will  give  him 
power  to  deprive,  it  being  only  a  different  degree  of  punishment  for  a  dif- 
ferent degree  of  oflence."  And  Gould,  J.,  said,  p.  543,  "  there  is  no 
case,  where  a  person  hath  power  of  visitation,  but  he  hath  also  power  of 
deprivation."  Holt,  C.  J.,  added,  p.  544,  "If,  in  fact,  the  archbishop 
extended  his  jurisdiction  farther  than  he  could  by  the  rules  of  the  common 
law,  that  might  be  a  ground  for  a  prohibition  ;  but  where  all  the  authority 
that  he  makes  use  of  is  no  more  than  what  the  common  law  allows  him, 
but  there  are  some  ecclesiastical  canons  which  restrain  him  from  exer- 
cising the  jurisdiction  which  he  hath  by  the  common  law,  that  is  matter 
proper  for  the  conusance  of  the  delegates  upon  the  appeal,  but  no  ground 
to  prohibit  them  from  proceeding."    And  the  prohibition  was  refused. 

If  the  right  to  visit  exist  at  all,  an  irregularity  in  the  manner  of  exercising  it 
^  «^»-i  is  matter  of  appeal,not  of  ^prohibition ;  Bishop  ofKUdare  y.  Archbishop 
■■  "*  J  of  Dublin,  2  Br.  Pari.  Ca.  179,  (2d  ed.)  (a)  [  Cresswell  suggested  that 
the  marginal  note  in  this  case  was  merely  taken  from  the  argument  of  counsel.] 
In  point  of  time,  visitation  is  not  now  restricted  to  intervals  of  three  years : 
a  visitor  may  visit  as  oAen  as  he  pleases :  2  Gibson's  Codex,  958,  note  (c), 
2d  ed.  Tit.  xlii.  c.  1 :  and  the  generality  and  extent  of  his  power,  as  to 
the  subject  matters  of  inquiry,  and  the  power  of  deprivation  being  incident 
to  that  of  correction,  and  as  to  his  right  of  summoning  the  clergy  to  such 
place  as  he  may  deem  convenient,  and  punishing  their  contempt  m  not  ap« 
ipearing,  are  shown  in  Aylifle's  Parergon,  514,  &c. 

In  Philips  V.  Bury,  1  Ld.  Ray.  5,(&)  where  the  bishop  of  Exeter,  as 
visitor,  deprived  the  rector  of  Exeter  college,  Oxford,  for  contumacy, 
Holt,  C.  J.,  held  that  in  a  corporation,  whether  visitable  by  patron  or 
ordinary,  the  visitor,  as  such,  had  clearly  power  to  deprive.  "  It  is  agreed 
on  all  hands,  that  quatenus  visitor  he  may  deprive ;  if  he  be  visitor  as 
ordinary,  there  lieth  an  appeal  from  his  deprivation  ;  but  if  as  patron,  then 
none ;  that  deprivation,  whether  by  right  or  wrong,  was  to  stand  good. 
But  you  will  say,  the  visitor  hath  no  court,  and  it  is  unreasonable  to  con- 
fa)  8ee  p.  188. 
.  (b)  8.  C  more  fally,  8kio.  447.  Judgment  of  Holt,  C.  J.,  in  8.  C,  from  his  owr  MB^ 
9  T.  R.  348. 
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elude  1  man  by  the  sentence  ot  one  Ibst  tiath  no  couit  It  is  (t  saw)  not 
material  whether  he  hath  a  court  or  no,  all  the  matter  is  whether  he  nailh  a 
jurisdiction.''  3  T.  R.  363.  He  also  held  that  the  cause  of  the  depriya- 
tion  was  not  examinable  at  common  law,  and  that,  if  the  sentence  men- 
tioned the  reason  of  depriving  in  general  terms,  as  **  pro  certis  causis,"  and 
were  *pleaded  accordingly,  no  objection  could  be  taken,  2  T.  R,  r^*^ 
354 ;  citing  JiUen  v.  Jfashy  1  (W.)  Jones,  393.  Such  a  case  I  " 
would  be  analogous  to  (he  Case  ofiht  Stmiff'  of  Middlesex^  11  A.  &£. 
273,  (39  E.  C.  L.  R.)  But  Holt,  C.  J.,  was  of  opinion  also  that  contumacy 
was  a  good  cause  of  deprivation,  2  T.  R.  358.  The  rest  of  the  coart 
diflered  from  him :  and  the  defendant  had  judgment ;  but  it  was  reversed 
by  the  House  of  Lords  on  writ  of  error. 

In  Roc  V.  The  Bishoo  of  Chester^  1  Wils.  206,  S.  C.  1  W.  Bl.  22,  the 
bishop  in  his  visitatorial  court  had  expelled  and  deprived  a  prebendary  for 
certain  offences.  One  of  the  statutes  (styled  de  corrigendis  excasUmi)  to 
which  Henry  YIIL,  the  founder,  had  made  the  prebend  subject  required  (as 
it  was  said)  that,  in  such  a  case,  the  party  should  first  be  three  times  admo- 
nished ;  and  this  had  not  been  done.  On  motion  for  a  manoamus  to  restore 
the  prebendary,  Lee,  C.  J.,  said,  "  We  are  all  of  opinion,  upon  full  con- 
sideration, that  this  rule  must  be  discharged,  and  that  the  bisnop  may  exei- 
cise  his  visitatorial  power  (as  he  has  done  in  this  case)  without  admonisbini{ 
the  party  thrice ;  where  it  does  not  appear  whether  there  is  a  visitor  or  noc, 
this  colJ  has  granted  a  rule  to  show  cause,  but  when  U  appears  there  is  a 
visitor,  this  court  cannot  intermeddle ;  and  we  think  the  bishop  had  jurU- 
diction  notwithstanding  the  statute  de  corrigendis,  &c.''  And  the  rule  was 
discharged.  The  only  distinction  between  a  visitor  as  ordinary  and  tbe 
visitor  of  an  eleemosynary  corporation  is,  that  if  the  latter  sentences  there 
is  no  appeal,  whereas  an  appeal  lies  to  the  crown  a^inst  the  sentence  of 
the  ordinaiy :  but  tliere  cannot  be  mandamus  or  prohibition  to  him. 

*Dr.  Cockbum  complains  that  be  had  no  regular  citation  or  warn-  r«|c 
ing  to  meet  a  char^  of  simony.  It  may,  perhaps,  be  true  that  the  ^ 
cmirffe  was  not  strictly  pertinent  to  the  question  which  produced  it.  But, 
besides  the  citations  and  monitions  in  general  terms  addressed  to  him  and 
the  chapter,  and  also  to  biro  individually,  he  had  distinct  notice  of  the  cbsrgt 
by  letters  from  the  commissary  and  the  archbishop's  secretary :  (a)  and  on 
March  23d  he  was  present  at  the  visitation,  and  fully  aware  that  the  charge 
was  about  to  be  entered  upon.  Indeed,  he  was  bound  to  be  in  attendance 
at  the  visitation,  without  having  notice  of  any  specific  charge  against  hioo- 
self.  The  conduct  of  the  clergy  would  come  under  inquiry  on  such  an  oc- 
casion, as  a  matter  of  course. 

The  charge  having  been  made  and  proved,  this  court  will  not  interfere 
because  no  formal  written  articles  were  exhibited.  That  is  merely  a  que»* 
tion  as  to  practice  in  the  Ecclesiastical  Court.  And  written  articles  are  not 
indispensable.  Pleadings  at  common  law  were  not  originally  in  writing: 
and  the  archbishop,  on  a  visitation,  proceeds  *^  summarid,  simpliciter,"  nnd 
^^  sine  strepitu  aut  flguit  judicii.'*  Nor  is  it  material  that  some  of  the  evi« 
denee  was  given  viva  voce,  htgram  v.  Wyait^  1  Hag^.  Ecc.  Rep.  94, 105, 
shows  that  such  evidence  may  be  received  in  a  spiritUHl  court.  The  com- 
missary's notes  {b)  might  be  laid  before  the  archbishop,  and  would  sen'e  the 

(ff)  Page  5,  note*  («)«  (a1,  ante. 

{b)  It  wa9  stated  on  affldavii  that  a  short-band  writer  took  notes  of  the  examimiiots, 
which  notes  were  aAerwards  laid  before  the  archbishop.  And  the  archbishop,  in  hi* 
address  delivered  to  the  clergy  at  the  chapter  house  fp  7,  note  {h\  ante),  said  tbatlkif 
decision  was  formed  **  aAer  a  very  attentive  and  careful  examination  of  the  avideii«''«* 
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«lg<l     nme  porpote  as  ihe  jvdge'a  notes  of  a  trial,  wbicb  would  be  ^made 

^  use  of  bj  a  comt  of  equity*  on  motion  for  a  new  trial  of  an  i»ue 
directed  by  such  eourt.  I£  any  thing  wrong  was  done  in  these  respects  it 
was  matter  for  appeal,  not  piohibition.  Nor  will  this  conrt  inouire  whether 
simony  was  or  was  not  really  committed.  There  can  be  no  aoubt  that  the 
&ct  prored  was  simony  by  the  eaaon  law ;  buv  :t  is  sufficient  that  the  arch- 
bishop, by  his  sentence,  has  pronounced  it  so. 

h  will  be  contended  that  the  Tisitatiott  was  not  ordered  with  a  view  to 
this  offence.  That  may  be  so ;  but  if,  while  the  ordinary  is  making  nis  visi*- 
taticm,  a  clerical  ofience  is  brought  before  him,  he  is  bound  ex  oflScio  to 
notice  it,  even  if  it  has  occurred  since  the  visitation  began.  In  that  case  il 
would  be  like  a  crime  committed  in  a  county  during  the  assizes.  Here,  too, 
is  an  actual  contempt.  If  the  visitor  had  ilbt  power  to  command  attendance, 
and  to  punish  disobedience  to  such  a  command  as  a  contempt,  the  visitation 
would  be  nugatorjr.  There  must  be  such  a  jurisdiction.  But,  if  this  sen- 
tence be  not  warranted  by  the  offence,  the  remedy  is  by  appeal.  Prohibi- 
tion will  not  now  go  if  there  was  jurisdiction ;  nuggim  v.  Benrieti^  4  Burr. 
2035 ;  Darby  v.  CosenSj  I  T.  R.  552,  656.  A  question  of  practice  in  an 
ecclesiastical  court  cannot  be  entertained  by  this  court  on  a  motion  for  pro- 
hibition ;  Ex  parte  Smyth,  3  A.  &  £.  719,  724. 

The  second  ground  of  this  motion  is,  that,  supposing  an  archbishop  gene- 
rally to  have  the  powers  here  claimed,  their  exercise  in  this  case  is  prevented 
by  the  peculiar  constitution  of  the  cathedral  of  York.  (The  argument  on 
this  point,  turning  on  the  operation  of  certain  ancient  documents,  particu- 
larly a  bull  or  rescript  ol  Pope  Celestine,  and  a  composition  made  in  1328 
*171  ^^^^^^  ^^®  *then  archbishop  and  dean  and  chapteri  is  omitted,  the 
^     judgment  of  the  court  rendering  it  immaterial,)  (a) 

The  third  alleged  ground  for  a  prohibition  is,  that,  if  the  dean  was  guil^ 
of  the  ofience  cna^;ed,  the  procecKiing  against  him  should  have  been  insti- 

tutcd  under  stat.  3  &  4  Vict.  c.  86,  (&)  and  not  otherwise. 

(a)  With  reference  principaUy  to  this  point,  the  proeeedinits  on  the  several  visitations 
holdeD  from  1409  to  1716  inclusive  (that  in  1716  being  the  last  which  had  taken  place 
till  1841)  were  set  oat  on  aflldavit  from  the  acta  of  the  chapter  •  and  the  registry  books 
of  the  archbishop. 

(6)  **  An  act  for  better  enforcing  ehureh  discipline." 

Sect  1  recites  that  **  the  manner  of  proceeding  in  eauaes  for  the  correction  of  clerks 
reqaires  amendment;  and  repeals  stat  1  H.  7,  c.  4. 

Sect  %  enacts  that  *  preferment,**  when  mentioned  ia  this  set,  shall  inolnde  a  deaneiy, 
and  ''bishop,"  an  archbishop. 

Sect  S  enacts  ''that  in  every  ease  of  any  clerk  in  h^  otdars  of  the  united  chnrch  of 
Sngland  and  Ireland  who  may  be  chaffed  with  any  ofience  against  the  laws  ecclesias- 
tieal,  or  concerning  whom  there  may  exist  scandal  or  evil  report  as  hsving  offended 
against  the  said  laws,  it  shall  be  lawftil  lor  the  bishop  of  the  diocese  within  which  the 
eieace  is  alleged  or  reported  to  have  been  committed,  on  the  application  of  any  party 
eomplaining  thereof,  or  if  he  shall  think  fit  of  his  own  mere  motion,  to  is^ne  a  commis- 
sion nnder  his  hand  and  seal  to  five  persons,  of  whom  one  shall  be  his  vicar  general,  or 
an  archdeacon  or  rural  dean  within  the  diocese,  for  the  purpose  of  making  inquiry  as 
10  the  grounds  of  such  charge  or  report:  provided  always,  that  notice  of  ibe  intention 
to  issue  such  commission  under  the  hand  of  the  bishop,  coninining  an  intimation  of  the 
aature  of  the  ofience,  together  with  the  names,  addition,  and  residence  of  the  party  on 
irhose  application  or  m^ion  such  commission  shall  be  abont  to  issue,  shall  be  sent  by 
the  bishop  to  the  party  accused  fourteen  days  at  least  before  such  commission  shnll  issue. 

The  subsequent  eections,  to  s.  IS,  authorise  and  regulate  the  ulterior  proceedings. 

By  sect  6,  the  commissioners  (after  inquiry  as  directed  by  sect  4)  are  to  report  to  the 
bishop ;  and,  by  sect  7,  if  they  report  that  there  is  primd  facie  ground  for  instituting 
proceedings,  and  the  bishop  of  any  diocese  within  which  the  party  accused  may  bold 
any  preferment,  or  the  party  complaining  shaU  think  fit  to  proceed,  articles  hall  be 
drawn  up  and  filed,  with  a  copy  of  the  depositions ;  and,  Jf  soet  S,  a  copy  of  the  articlea 
■ball  be  served  apon  the  party  accused. 
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*But  it  was  not  the  object  of  this  act  to  take  liway  the  Tisitatorial  r«.g 
power :  on  the  contrary,  sect.  25  carefully  preserves  it ;  and  it  must  ^ 
DC  taken  into  consideration  in  construing  sects.  3  and  23.  Those  sections 
contemplate  proceedings  instituted  originally  and  entirely  for  the  purpose  of 
criminal  justice ;  like  those  taken  agamst  Dr.  Free,  (a)  The  provisions  a^ 
ply  merely  to  suits ;  .that  is,  to  proceeding  where  the  office  of  judge  is  pn>^ 
moted  by  a  party  complaining.  Even  independently  of  sect.  25,  a  clause 
generally  wonled,  like  sect.  3,  would  not  repeal  a  prior  statute ;  neither  can 
it  revoke  an  existing  visitatorial  authority.  Where  a  repeal  is  contemplated 
here,  express  words  are  used,  as  in  sect.  1.  The  statute  is  '^  for  better  eih 
forcing  church  discipline."  The  preamble  speaks  of  "  causes"  only.  This 
is  clearly  not  a  '^  criminal  *suit  or  proceeding"  ^^  instituted  in  any  r«^Q 
ecclesiastical  court,"  in  the  sense  of  those  words  in  sect.  23.  ^ 

Should  the  court  incline  to  prohibit,  they  will  order  the  party  applying  to 
declare ;  but,  unless  the  tendency  of  their  opinion  is  to  a  prohibition,  the 
rule  ought  to  be  discharged  ;  Com.  Dig.,  ProhSbitionj  (I.) 

But,  lasdy,  the  application  is  too  late.  There  has  been  much  discussion 
in  this  court  respecting  the  different  grounds  of  prohibition  which  are  avail- 
able, respectively,  at  different  steps  of  the  ecclesiastical  proceeding :  GoiM 
V.  Gappefy  6  East,  345,  (6)  is  a  leading  case  on  the  point.  Here,  nothii^ 
remains  to  be  done ;  the  sentence  of  deprivation  has  been  passed  :  and  there 
ts  nothing  to  prohibit.  If  the  sentence  vacates  the  deanery,  the  successor 
may  be  appointed,  whether  the  prohibition  issue  or  not :  for  nothing  further 
IS  requisite  to  produce  a  vacancy.  If  the  sentence  does  not  produce  'a 
vacancy,  nothing  remains  to  be  done  which  can  affect  Dr.  Cockbum.  IT 
he  complains  merely  of  what  is  already  done,  his  remedy  may  be  by  man- 
damus, but  not  by  prohibition.  If  the  tenants  of  lands  belonging  to  the 
deanery  refuse  to  pay  him  rent,  his  case  against  them  will  not  be  strengthened 
by  a  prohibition.  An  appeal  against  the  sentence  would  give  him  an  op* 
portunity,  if  wrong  has  been  done,  of  undoing  it. 

CrtsswMy  Sir  W.  W.  FoUHty  Dr.  MdamSy  and  Cockbum^  contra.    The 

By  sect  0,  it  shall  be  lawful  for  the  bishop  to  require  such  party  to  appear  before  him 
at  any  place  within  the  diocese,  and  at  any  time  after  the  expiration  of  fourteen  days 
after  service  of  the  articles,  and  to  make  answer,  Ac. 

Sect.  11  enacts  **that  if  the  pany  accused  shall  refuse  or  neglect  to  appear  and  make 
answer  to  the  said  articles,  or  shall  appear  and  make  any  answer  to  the  said  articles 
other  than  an  unqualified  admission  or  the  truth  thereof,  the  bishop  shall  proceed  to 
hear  the  cause,  with  the  assistance  of  three  assessors,  to  be  nominated  by  the  bishop* 
one  of  whom  shall  be  an  advocate  who  shall  have  practised  not  less  than  five  yean  in 
the  court  of  the  archbishop  of  the  province,  or  a  sergeant  at  law,  or  a  barrister  of  not 
less  than  seven  years'  standing,  and  another  shall  t>e  the  dean  of  his  cathedral  charch, 
or  of  one  of  his  cathedral  churches,  or  one  of  his  archdeacons,  or  his  chancellor;  and 
upon  the  hearing  of  such  cause  the  bishop  shall  determine  the  same,  and  pronoance 
sentence  thereupon  according  to  the  ecclesiastical  law.** 

Sect  13  provides  for  sending  the  case  by  letters  of  request  (before  fiUng  of  articles) 
to  the  court  of  appeal  of  the  province,  if  the  bishop  thinks  fiL 

Sects.  16  and  16  provide  for  appeals  after  judgment. 

Sect  33  enacts  **  that  no  criminal  suit  or  proceeding  against  a  clerk  in  holy  orders  oi 
the  united  Church  of  England  and  Ireland  for  any  offence  against  the  laws  ^^^''^ 
eal  shall  be  instituted  in  any  ecclesiastical  court  otherwise  than  is  herein-before  enaeted 
or  provided." 

Sect.  86  enacts  "  that  nothing  in  this  act  contained  shall  be  construed  to  affect  uf 
authority  over  the  clergy  of  their  respective  provinces  or  dioceses  which  the  areb* 
bishops  or  bishops  of  England  and  Wales  may  now  according  to  law  exercise  pe/soo- 
•  ally  and  without  process  in  court" 

(a)  See  Frt9  v.  Bwrgoyne,  6  B.  &  G.  400. 

(6)  See  Gart  v.  O^pn-,  8  East,  478;  Bwrdtr  t.  Felry,  18  A.  &  E.  888, 864 ;  rAjff 
Bmrdr,  18  A.  &  E.  866. 
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jhaige  of  nmony  b  of  ecclesiasticial  cognisance ;  but  the  archbishop  had  no 
authority  to  try  and  sentence  upon  it  on  this  visitation.  No  stress  can  be 
*201  VLUon  authorities  affirming  ^generally  a  vbitor's  power  to  deprive. 

J  The  objection  here  is  that  there  has  been  no  regular  assertion  of  such 
an  authority.  The  visitor  must  proceed  in  his  proper  court :  if  he  assume 
an  authority  to  act  in  any  other  way,  he  is  acting  wholly  without  jurisdiction. 
This  appears  from  the  authorities  cited  on  the  other  side,  especially  the  p&s- 
sages  of  Oughton  referred  to  by  Corajrns.  It  is  a  fsiilacy  to  represent  the 
present  complaint  as  merely  a  point  raised  on  a  question  of  practice  of  a 
particular  court :  the  complaint  is  that  the  tribunal  is  not  a  legitimate  tribunal 
at  all.    No  such  court  is  known  to  the  law  of  England. 

The  passage  in  Godplph.  Rep.  34,  c.  3,  (18,)  proves  the  ordinary's  power 
of  visitation,  but  not  that  it  can  be  exercised  in  any  other  than  the  regular 
course :  he  must  sentence  as  a  judge  in  his  court.  The  same  remark  applies 
to  1  Bla.  Com.  480,  and  LyndwcxKl's  Const.  0th.  56,  note  (o),  referred  to 
in  Com.  Dig.,  Visitor^  (A  10.)  The  information  may  indeed  be  collected 
by  the  visitor  without  any  formal  proceeding :  but  the  charge  can  be  inves- 
tigated only  by  the  regular  tribunal.  In  the  modern  editions  of  Comyns's 
Digest,  an  addition  has  been  made  to  tit.  Visitor j  (A  10,)  by  a  reference  tc 
Roc  V.  The  Bishop  of  Chester,  1  Wils.  206,  S.  C.  1  W.  B.  22  •,  and  it  L* 
laid  down  that  "  the  visitor  may  deprive  a  prebendary  for  incoutinency.'^ 
But  it  does  not  appear  precisely  by  what  proceedings  the  deprivation  there 
took  place :  and  the  general  power  to  deprive  by  a  proper  proceeding  is  not 
now  in  dispute.  The  proper  course  is  laid  down  in  1  Ou^ht.  Ord.  Jud.  215, 
(tit.  139,  De  formft  prosequendi  per  inquisitionem.)  "  Si  ad  aures  episcopi, 
»2|i  Ku  Archidiaconi,  sive  famfi  publicS  referente,  sive  ex  relatione  *per- 
-■  sonarum  fide  dignarum,  pervenerit,  quenquam  (suae  diocsesios,  et 
archidiaconatQs)  aliquod  crimen  notorium  commisisse,  vel  de  aliquS  opinione 
erroned,  aut  perversitate  obstinatS,  insignem,  aut  suspectum  fuisse  [quamvis 
tale  crimen  non  fuerit  per  guardianos,  oeconomos,  seu  inquisitores,  de  quibus 
uiferiQs  tractabitur,  detectum,  aut  prsesentatumj  episcopus,  seu  archidia- 
conus,  potest  citari  mandare  delinquentem,  ad  comparendum  personaliter, 
coram  eo,  in  loco  solito  judiciali  [et  non  in  aedibus  privatis,  quia  jus  debet 
publice,  in  solito  loco,  reddi]  cerHs  articulis  animae  suae  salutem,  et  praeserr 
tim  [tale^  crimen  [hie  specificandum  est  crimen]  concementibus,  et  sibi 
objiciendis,  responsurum."  Aylifie's  Parer^n,  209,  is  to  the  same  effect 
as  to  cases  of  deprivation  :  andf  the  passage  is  adopted  in  2  Burn's  Ecc.  L. 
145,  tit.  Deprivation,  and  in  Rogers's  Ecc.  L.  305,  tit.  Deprivation. 

In  PhiHpg  V.  Bury,  1  Ld.  Raym.  5,  S.  C.  Skin.  447,  2  T.  R.  346,  it  is 
clear,  from  the  reports  both  in  Skinner  and  in  2  T.  R.,  that  Lord  Holt  was 
speaking  of  those  visitations  only  in  which  the  visitor  represents  the  founder. 
He  savs,  it  is  true,  (2  T.  R.  349)  that,  ''  where  any  one  is  visitor  of  a  col- 
lege, he  has  full  and  ample  power  to  deprive  and  amove  any  member  of  the 
college,  qui  visitor."  That,  however,  is  to  be  understood  of  cases  where 
the  party  deprived  has,  under  an  eleemosynary  foundation,  a  benefit  from 
the  founder,  and  must  of  course  hold  it  subject  to  such  regulations  as  the 
founder  chooses  to  impose :  this  appears  from  the  conclucling  part  of  his 
judgment ;  and  it  was  probably  the  view  adopted  in  the  House  of  Lords. 
This  principle  explains  Coveney^s  Case,  2  Dyer,  209  a,  cited  in  Philips  v. 
•22]  Bury.  It  also  explains  Walrond  v.  ^PoUard,  3  Dyer,  273  a.  There 
-*  the  deprivation  was  under  a  commission  issuea  by  Edward  YI. 
But  that  king  claimed  a  prerogative  which  could  not  now  be  recognised. 
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and  plaeed  hinuelf  in  the  positioD  of  foundeis  of  all  eccksi&ilicai  digiude8.(<) 
And  there  the  party  deprived  seems  ultimately  to  have  been  held  to  be  deaa. 
In  Bexr.  The  Bishop  ^Che^,  1  Wib.  206,  S.  C.  1  W.  B.  33,theqaei- 
tion  turned  upon  the  authority,  not  i£  a  visitor  generally,  as  a  bishop  or 
archbishop,  but  of  a  vintor  app<Hnted  by  a  founder,  and  acting  under  kb 
statutes.  In  Sieahyr.  Wmtworik^  Cto.  Eliz.  642,  it  was  said  '*  that  simooj 
might  more  aptly  be  tried  in  the  spiritual  amri.^  In  Baker  v.  Rogers^  Cro. 
Eliz.  788,  and  in  Smiih  v.  Shelaoumj  Cro.  Eliz.  685,  the  trials  had  been 
in  the  ^iritual  court.  Sentence  was  given  in  court  in  Bedb^U  v.  Jh 
Archbiihop  of  Ca$iierbury^  3  Dyer,  292  b,  and  BUmr^s  Case,  3  Dyer,  353  b. 
The  Bishop  of  St.  Dmrid's  v.  Xticy,  1  Ld.  Raym.  447,  539,  (fr)  admits  of  i 
similar  explanation.  The  question  was  whether  the  bishop  was  cited  to  a 
proper  court.  The  court  of  audience  formerly  despatched  matters  of  con- 
tentious  as  well  as  voluntary  jurisdiction ;  all  such,  namely,  as  the  archbish(f 
thought  fit  to  reserve  for  his  own  hearing,  1  Bum's  Ecc.  L.  106,  tit.  Audknct, 
The  original  articles  in  that  case  havel>een  examined:  and  it  appears  that 
the  office  of  the  Judge  was  regularly  promoted,  and  articles  formally  exhibited. 
The  visitatorial  court  seems,  in  fact,  to  be  a  mere  court  of  inquiry ;  the 

E>wer  of  deprivation  belonging  to  the  bishop  as  ordinary,  not  as  visitor.    In 
ishop  Stillingfleet's  Charge  to  the  clergy  of  the  diocese  of  *  Worcester     r^^ 
at  his  primary  visitation,(c}  he  describes  the  business  of  a  visitation  as     ^ 
consisting  of  two  parts,  ^*  a  charge  and  an  inquiry,"  the  latter  being  made  ac- 
cording to  articles  drawn  out  of  the  canons  **  according  to  which  the  juratores 
synodi "  "  or  testes  synodales  "  '*  were  to  give  in  their  answers  upon  oath; 
which  was  therefore  called  juram^tum  synodale ;  for  the  bishop's  visitation 
was  accounted  ah  episcopal  synod.    The  iuratores  synodi  were  the  rural 
deans ;  and  their  busmess  was  (as  stated  in  Kennett*s  Parochial  Antiquities, 
648,  649,  ed.  1695,)  to  present  the  disorders  of  the  clergy  and  people  at 
the  episcopal  synod,  **  which  was  in  effect  a  bishop's  general  visitation  of 
bis  whole  diocese."     Stillingfleet,  in  the  charge  before  cited,  p.  70,  ^oes 
on  ^^  to  show  what  authority  the  bishops  had  over  the  clergy  by  the  ancient 
ecclesiastical  law  of  this  realm  ;  and  what  censures  they  were  liable  to  for 
some  particular  offences :"  he  says  (p.  76)  that  *'  the  bishop  by  the  ecciesi- 
listical  law,  is  to  visit  his  diocese,  and  to  take  an  account  of  the  clergy  how 
they  behave  themselves  in  the  duties  of  their  places :"  and  he  proceeds 
(p.  78)  to  enumerate  *' some  faults"  (including  simony,  p.  82)  ** which 
make  the  clergy  liable  to  deprivation  by  virtue  of  the  ecclesiastical  law:** 
but  he  does  not  say  that  the  bishop  had  any  authority  with  regard  to  then, 
beyond  that  of  inspection.     The  act  of  Uniformitv,  1  Eliz.  c.  2,  s.  23,  pro- 
vides that  archbishops,  bishops,  fcc.,  shall  have  nill  power  by  virtue  of  this 
act  '^  to  inquire  in  their  visitation,  synods,  and  elsewhere  within  their  juris- 
diction at  any  other  time  and  place,  to  take  accusations  and  informations/' 
fcc.,  '^  and  to  punish  the  same  by  "  *'  deprivation,"  &c. :  but  this  must  be 
understood  reddendo  ^singula  singulis ;  to  inquire  at  their  visitations,     r%^ 
and  to  hear  accussittons  and  punish  in  their  courts :  the  object  of  this    ^ 
act  being  to  restore  the  law  to  the  sfate  in  which  it  was  before  the  reign  of  Marj. 
That  the  bishop  may  visit  every  8|)iritual  person,  and  therefore  a  dean,  is 
true :  but  this  is  a  visitation  of  the  dean  and  chapter  in  the  aggregate  capa- 
city ;  and  the  bishop's  power  over  such  bodies,  especially  such  as  are  not 
of  the  new  foundation,  is  now  very  limited,  as  appears  from  2  Bum's  Eoc 
Law,  93,  tit.  Deans  and  Chapters,  iv.  3.  and  Bbx  v.  The  Bishop  qfDurha»i 

(a)  See  p.  36,  post.  (6)  See  p.  U  (t),  «ai^ 

(e)  Stillingfleet's  Ecclesiastical  Cases,  8  ed.  1898. 
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1  Barr.  567.  Here  especially,  it  is  restrained  by  (he  eonslittttioii  oT  the 
cathedra).  (The  argument  on  this  point  is  omitted.)  The  manner  of  con- 
stituting the  court  in  the  present  instance  shows  how  (probably  from  long 
disuse)  the  business  of  a  visitation  has  l>een  mbunderstood.  The  archbishop 
in  his  citation  announces  that  he  will  hold  a  ^^  metropolitieal  visitation ''  for 
the  purpose  of  visiting  the  dean  and  chapter.  If  this  had  been  a  proper 
metropolitieal  visitation,  the  archbishop  would  have  visited  firat  the  cathedral 
and  diocese  of  York,  and  then  the  other  dioceses  of  the  province ;  and  in 
the  mean  time  all  the  inferior  ecclesiasucal  jurisdictions  woukl  (in  strictness) 
have  been  inhibited.  The  commission  authorizii^  the  commissary  states 
the  appointment  of  a  ^*  metropolitieal  visitation  over  the  dean  and  efaiapter,'* 
and  puts  the  commissary  in  place  of  the  archbishop  for  doing  alt  things 
"  appertaining  to  the  nature  and  quality  of  our  said  visitation.^'  What  can 
be  said  to  appertain  to  the  nature  of  such  a  visitation  as  this?  The  authori 
ties  show  that  the  archbishop  could  no  more  visit  the  dean^  metropditically, 
oe«i  than  he  could  so  visit  a  rector.  He  could  visit  *the  dean  only  m 
-l  his  triennial  visitation.  All  intermediate  authority  of  this  kind  is,  in 
modem  times,  made  over  to  the  archdeacon. 

Assuming,  however,  that  the  commissary  had  iurisdiction  in  the  first  in« 
stance,  yet,  if  in  the  course  of  his  proceedings  he  has  done  any  thing  ^^  eon« 
trary  to  the  general  law  of  the  land,  or  manifestly  out  of  the  jurisdiction  of 
the  court,*'  a  prohibition  will  go;  JBx  parte  Smyth^  3  A.  &  £.  719,  724. 
An  anonymous  case  in  Noy,  123,  also  exemplifies  this.     In  the  present 
instance  it  appears,  by  reference  to  the  Report  of  the  Commissioners  on 
Ecclesiastical  Courts,  8vo  ed.  1832,  that  scarcely  one  of  the  steps  necessary 
\o  constitute  this  a  proceeding  under  the  ecclesiastical  jurisdiction  has  been 
taken.     Even  if  there  were  such  a  visitatorial  power  as  is  here  contended 
for,  it  could,  as  appears  by  the  Report,  pp.  35,  36,  have  authorized  only 
one  of  two  courses :  either  the  dean,  being  pronounced  in  contempt,  might, 
in  panara  contumacuB^  have  been  proceeded  against  ex  parte  for  the  alleged 
simony,  and  deprived  on  such  hearing  if  fonnd  guilty  (though  such  a  course 
can  hardly  be  reconciled  with  the  analogy  of  other  criminal  proceedings, 
and  seems  contrary  to  Canon  122,  and  the  rules  laid  down  in  1  Oughton's 
Ordo,  141,  tit.  89,  ed.  1728,  and  Conset's  Practice,  381,  et  seq.,  part  7, 
c.  1,  3d  ed.;)  or  he  might  have  been  deprived  for  the  contumacy:  Report, 
Sue.     But  here  the  two  offences  are  blended  ;  and  the  dean  is  found  guilty 
of  ^mony  for  not  appearing.     Dr.  Cockbum  was  never  cited  to  answer  any 
charge,  unless  a  private  fetter  from  the  archbishop's  secretary  could  be 
deemed  a  citation.     Regular  articles  ought  to  have  been  put  in .  Report, 
^,,     &c.,  p.  37  ;(b)  and  the  dean  should  have  had  an  •opportunity  of 
-I      objecting  to  their  admission ;  p.  38.     The  sentence  proceeds  on  a 
supposed  presentment ;  but  no  regular  presentment  was  ever  made.     The 
rules  for  enforcing  the  **^ correction  of  clerks"  are  given  at  p.  142  of  the 
Report  and  the  following  pages ;  but  nothing  is  stated  to  show  that,  on  any 
proceeding  to  deprive  a  person  possessed  of  a  benefice,  tlie  requisites,  namely, 
monition,  libel,  time  to  answer,  liberty  to  defend  by  counsel,  and  a  solemn 
sentence  after  bearing,  pointe  J  out  in  2  Burn's  Ecc.  Law,  145,  tit.  Deprioar 
Hon  and  the  authorities  there  cited,  can  be  dispensed  with.     The  observa- 
tions, indeed,  show  that  the  commissioners  were  of  a  contrary  opinion.    The 
ancient  mode  of  summary  proceeding,  l>oth  before  and  in  pursuance  of  stat. 
1  H.  7,  c.  4,  is  given  in  the  Report ;  but  it  is  stated,  p.  147,  148,  that  the 
proceedings  against  clergymen  for  ecclesiastical  offences  are  now  similar  to 
those  in  otbe**  criminal  cases  in  the  spiritual  courts.    Some  of  the  authoritiet 
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'Sited  in  the  present  argument  seem  explainable  by  reference  to  the  ancient 
practice  described  in  the  Report.  It  appears  that  the  ecclesiastical  discipline 
exercised  by  the  High  Commissioo  Court  established  by  Henij  VIII.  wis 
thought  to  rest  on  a  questionable  prerogative ;  and  stat.  1  Ehz.  c.  1,  was 

Eassed  to  sanction  it.  But  this  court  was  abolished  by  stat.  16  C.  1,  c.  11. 
1  the  last  century.  Bishop  Gibson  failed  in  an  attempt  to  revive  the  power 
of  proceeding  summarily :  and  the  proceedings  must  now  conform  to  the 
rules  of  the  established  courts.  Cases  have  arisen  in  which  the  summaiy 
and  personal  exercise  of  jurisdiction  now  contended  for  would  have  removed 
much  difficulty  in  acting  against  offenders ;  but  no  such  course  has  been 
attempted. 

That  deprivation  takes  place  by  regular  sentence  in  *court  appears    r  ^^ 
from  all  the  authorities.    In  1  Bum's  Ecc.  Law,  107,  tit.  Jhoidance^    ^ 
it  is  said  (referring  to  2  Gibs.  Cod.  792,  note  a,  2d  ed.)  that  an  avoidance 
happens  ^^  5.  By  deprivation  ;  which  is  the  act  of  the  ordinaiy ;  which  void- 
ance  being  created  by  sentence  in  the  Ecclesiastical  Court,  must  be  notiBed 
to  the  patron ;  but  takes  not  place  presently,  if  an  appeal  is  depending." 
The  bishop  cannot  proceed  alone  to  deprivation,  2  Gibs.  1068,  note  bbb. 
By  the  122d  canon,  no  sentence  of  deprivation  is  to  be  pronounced  "  but 
only  by  the  bishop,  with  the  assistance  of  his  chancellor,  the  dean  (if  they 
may  conveniently  be  had)  and  some  of  the  prebendaries,  if  the  court  be  kept 
near  the  cathedral  church,  or  of  the  archdeacon,  if  he  may  be  had  conve- 
niently, and  two  other  at  the  least  grave  ministers  and  preachers,  to  be  called 
by  the  bishop,  when  the  court  is  kept  in  other  places.''    H.  M.  Procurator 
General  v.  Stonej  1  Hag.  Cons.  Rep.  424,  434,  exemplifies  the  practice. 
Even  visitors  representing  founders,  hold  themselves  bound  to  the  rules  and 
forms  which  are  essential  to  the  due  administration  of  justice.     In  Dr.  Bent- 
ley's  case  (a)  the  Bishop  of  Ely,  as  visitor  of  the  roaster  of  Trinity  College, 
Cambridge,  proceeded  by  formal  citation,  and  exhibition  of  articles.    In  tbe 
Case  of  Eton  CoUegeXb)  the  bishop  of  Lincoln,  as  visitor,  sat  at  Doctor's 
Commons  with  Sir  W.  Grant  and  Sir  W.  Scott  as  assessors,  and  heard  a 
full  argument  by  counsel.     As  to  Havers* s  Case^{c)  cited  on  the  other  side,  the 
facts  were,  that  *Havers  had  never  been  examined  or  subscribed  the     ^28 
articles,  but  had  procured  another  person  to  be  examined  and  subscribe     *- 
for  him.     This  being  discovered,  the  bishop  of  London,  at  his  primary  visita* 
tion  at  Colchester,  suspended  him.     Such  a  proceeding  against  a  pretended 
clerk,  the  oflences  being  detecta  et  comperta,  bears  no  resemblance  to  the  in* 
quiry  and  sentence  in  the  present  case.     In  Sayers  v.  Wynne  (d)  a  complaint 
against  a  canon  residentiary  of  Salisbury  was  promoted  by  another  canon 
before  the  bishop ;  but  the  proceedings  were  very  formal  and  regular:  being 
accused  of  unlawful  practices,  contrary  to  the  statutes,  &c.,  of  the  said 
church,  he  was  cited  at  the  instance  of  Wynne  to  appear  and  show  cause 
why  he  should  not  be  deprived :  and  there  was  a  presentment  statin*;  iwenfj- 
five  artick*s  of  charge.     The  case  of  the  vicar  choral  alluded  to  on  the  o'her 
side  was  that  of  Le  Mve  Boughton^{e)  which  came  before  the  archbishop 
of  York  as  visitor.     There  the  dean  and  chapter  had  passed  sentence  of  sus- 

(d)  Fentley  v.  The  Bukop  of  Ely,  2  8ira.  912;  Bi$hop  of  Ely  v.  BtniUy,  io  Dom.  Pror^  S 
Bro.  P.  C.  220,  2d  ed. 

(6)  P.  Williams's  Report  of  the  Praceedin^rs.  &c.,  a^^ainst  the  Provost  of  Eton  Coll^^* 
(r)  Dr.  Addams  referred  to  the  proceedings  (sent  up  from  the  Arches  Court)  in  tbe 
registry  of  the  Coart  of  Delegates. 

(jd)  Cited  from  the  proceedings  io  the  registry  of  the  Court  of  Delegates. 

(e)  Cited  from  a  printed,  but  unpoblished,  copy  of  the  proceedings  in  the  5] 
I«^isti7. 
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poftion  and  sequestration :  the  archbishop  did  not  suspend,  but  was  appealed 
to,  as  he  might  properly  be  in  his  character  of  visitor,  against  that  sentuice, 
which  he  confirmed  ;  and  his  sentence  was  confiriQed  by  the  Delegates. 
.  The  reception  of  vivft  voce  evidence  here  is  alone  sufiicient  to  invalidate 
the  proceedmgs  founded  on  it.  In  Jcnes  v.  Yamold^  2  Sir  G.  Lees'  judg<* 
ments,  &c.,  (by  Phillimore,)  568,  (6  £.  Eccl.  R.  248,)  this  course  was 
evidently  considered  by  the  court  and  parties  to  be  irregular.  In  Ingram 
T.  WyaU,  1  Hag^.  £cc.  Rep.  94, 105,  (3  £.  Eccl.  R.  42,)  (a)  Sir  J.  NichoU 
*2d1  ^^  ^^^'  ^  ^  ^^^7  peculiar  *case,  he  should  perhaps  adopt  the  '^  course 
-■  not  very  usual  but  not,  altooether,  unprecedented,"  of  examining  vivft 
Toce ;  but  he  referred  to  no  precedent :  and  none  has  been  cited  in  this  case 
or  is  known  of,  except  from  a  note  in  the  writing  of  Lord  Stowell,  (A)  which 
stated  that  the  Court  of  Delegates  had  in  some  case  allowed  an  exhibit 
to  be  proved  vivft  voce.  The  authority  of  parliament  was  deemed  ne« 
cessaiy  to  empower  the  Judicial  committee  of  the  Privy  Council,  substi- 
tuted for  the  Court  of  Delegates  by  stat.  3  &  4  W.  4,  c.  41,  to  examine 
yivt  voce ;  sect.  7.  And  the  like  power  was  given  to  the  Court  of  Admi* 
ralty  by  statute ;  3  &  4  Vict.  c.  65,  s.  7.  The  testimony  here  objected  to 
is  supposed  to  have  been  preserved  in  the  commissary's  notes,  which  are 
compared  to  the  notes  of  a  judge  at  nisi  prius  laid  before  a  court  of  equity 
on  motion  for  a  new  trial  of  an  issue.  But  here  the  notes,  if  used  at  all, 
(on  appeal,)  would  not  be  used  for  deciding  a  motion  for  a  new  trial.  It 
would  be  an  actual  new  trial  upon  such  notes. 

Then,  as  to  stat.  3  &  4  Vict.  c.  86.  This  is  clearly  a  "  proceeding"  foi 
an  '^  offence  against  the  laws  ecclesiastical :"  the  language  of  the  arch 
bishop's  sentence  so  treats  it :  and  it  therefore  comes  within  sect.  23.  Nor 
does  it  fell  within  the  reservation  in  sect.  25,  since  the  archbishop  could  not 
exercise  this  kind  of  authority  personally,  that  is,  individually,  the  presence 
of  others  being  necessary  to  form  his  court.  Nor  could  he  adjudicate  here 
without  '*  process  in  court."  It  may  be  asked  what  this  clause  was  meant 
to  include,  if  not  cases  like  the  present:  but  it  may  well  apply  to  more  ordi 
«oQi  nary  subjects  of  discipline,  such  as  residence  and  preaching.  *Simonjf 
•■  is  one  of  the  cause,  termed  by  the  writers  on  ecclesiastical  practice 
"  plenary :"  Cockburn's  Practice,  7,  c.  2,  s.  5,  (4th  ed.) ;  1  Oughton's  Ordo, 
21,  tit.  7.  And  ^^  plenary"  causes  **  are  those  in  which  the  order  and  solem 
nity  of  the  law  are  exactly  observed ;  so  that  if  there  is  the  least  infringe* 
ment,  or  omission  of  that  order,  the  whole  proceeding  are  annulled:" 
*' summary  are  those  in  which  such  order  is  dispensed  with:"  Cockburn's 
Practice,  6,  c.  2,  s.  2.  The  forms  resorted  to  in  this  case,  though  imperfect, 
are  an  admission  that  some  regular  process  was  necessary.  The  proceeding 
in  question  is  sufficiently  the  act  of  a  **  court"  to  fall  within  sect.  23,  and 
to  be  the  subject  of  prohibition.  For  prohibition  lies  ^^  to  a  court  by  nsur* 
pation,  without  lawful  authority;"  Com.  Dig.,  ProhibUiony  (A  1);  Cham" 
ben  V.  JenningSy  2  Salk.  553  ;  and  to  a  court  usurpine;  visitatorial  power ; 
Com.  Dig.,  ProkUritionf  (A  1) ;  6  Bac.  Ahr.  585,  Prohilritian,  (I),  (7(h  ed.) . 

It  is  un^ed  that  Dr.  Cockburn  may  appeal  but  there  is,  in  fact,  nothing 
ugainst  which  he  can  appeal.  The  sentence  has,  in  the  particular  instance, 
been  put  into  writing ;  but  that  is  not  necessarily  incidental  to  the  proceed* 
ing.  If  the  power  claimed  exist,  the  archbishop  might  have  deprived  hin) 
by  mere  oral  sentence.  Where  the  whole  proceedings  are  without  fotinda- 
tlbn,  an  appeal  is  not  required. 

(0)  See  Kogeiv's  Ecc.  Law,  iCO^iiU  Evidenrr. 

(6)  Dr.  Addams  stated  that  be  had  seen  the  note.  '         • 
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That  a  profatUtioB  may  issue  after  sentence,  if  the  ground  be  ^rmt'  of 

griadictioni  is  settled  by  anany  authorities,  which  are  collected  in  Hoeen*! 
(clestastical  Law,  748,  et  aeq.,  tit.  PrtMldtimJa)    It  is  eoatoided  tbt 
•mohibitioa  wiU  not  he,  because  the  proceedings  have  teminated.    r«., 
[Patteson,  J.,  referred  to  in  the  Matter  of  Poe,  5  fi.  dt  Ad.  681,    I  ^^ 
(27  £.  C.  L.  R.)]    The  court  here  has  not  ceased  to  exist:  it  wasody 
adjourned.    And  Dr.  Cockbum  is  debarred  from  appearing  as  dean  *^  under 
the  pain  of  sentence  of  the  greater  exoommunication  to  be  inflicted  upon 
bim."    There  is  therefore  aomething  ulterior,  requiring  prohibition.    And  it 
is  not  necessary  that  such  ulterior  proceeding  should  have  actually  com- 
menced :  it  will  be  presumed  that  the  court  will  carnr  its  proceedings  into 
tall  effect ;  and,  if  so,  a  prohibition  ought  to  be  grantea  at  once,  as  was  done 
diis  term  in  the  case  of  the  University  of  OidTora.  (A)    It  is  discretionary  in 
the  court  to  order  parties  to  declare,  or  not :  bu{  the  course  is  not  to  do  to 
when  the  case  is  clear ;  6  Bac.  Abr.  579,  tit.  ProkUnHonj  (F). 

€br.  adv.  wU. 

Lord  Devkan,  C  J.,  in  this  vacation  (June  19th)  delivered  the  jiidg> 
ment  of  the  court.  After  stating  the  facts,  (as  in  the  text,  pp.  3—8,  aot^j 
his  lordship  proceeded  as  follows : 

Prohibition  Is  claimed  on  various  grounds.  And  that  which  requires  to 
be  first  considered  is  the  late  act  of  parliament,  3  &  4  Vict.  c.  86,  '^ibr 
better  enforcing  church  discipline,"  which  recites  *^  that  the  manner  of  pro- 
ceeding in  causes  for  the  correction  of  clerks  requires  amendment,"  repeals 
die  act  1  H.  7,  c.  4,  prescribes  the  course  of  proceeding  which  shall  bere> 
after  be  observed  ^*  in  every  case  of  any  clerk  in  holy  orders"  **  who  imj 
t>e  charged  with  any  ofience  asainst  the  laws  ecclesiastical,"  *and  rm 
finally  enacts  ^^  that  no  criminal  suit  or  proceeding  against  a  clerk  in  *- 
holy  orders"  '^  for  any  ofience  against  the  laws  ecclesiastical  shall  be  initio 
tuted  in  any  ecclesiastical  court  otherwise  than^'  according  to  the  prorisioni 
of  that  act.  These  enactments  are,  however,  qualified  by  a  proviso  "  TbH 
nothing  in  this  act  contained  shall  be  construed  to  aflect  any  authority  o?er 
(he  clergy  of  their  respective  provinces  or  dioceses  which  the  archbishopi 
or  bishops  of  England  and  Wales  may  now  according  to  law  exercise  per- 
aonally  and  without  process  in  court." 

The  twenty-third  section,  enacting  that  no  criminal  suit  or  proceeding 
shall  be  instituted  in  any  other  manner  than  this  act  requires,  was  relied  <m 
as  a  decisive  bar  against  the  trial  that  has  taken  place.  The  counsel  fordir 
dean  argued  that  he,  being  a  clerk  in  holy  orders,  was  prosecuted  in  a  eri 
sninal  proceeding  for  the  ofience  of  simony,  a  known  ofience  against  the 
laws  ecclesiastical,  and  that  the  authority  which  a^umes  to  deprive  him  \t 
an  ecclesiastical  court,  the  court  of  the  ordinary  holding  his  visitation.  Two 
answers  to  this  argument  are  offered.  1.  lliat  what  has  been  done  is  nets 
criminal  proceeding  within  the  meaning  of  the  act.  2.  That  the  proceeding! 
were  in  virtue  of  authori^  exercised  by  the  archbishop  according  to  the  Isw 
t»  it  then  stood,  over  a  clerk  of  his  province,  personally,  without  process  is 
court. 

The  learned  counsel  against  the  prohibition  observed  in  the  first  place  iM 
fbo  statute  applied  to  causeSy  a  word  said  to  be  well  understood,  and  to  im» 
|iart  suits  regularly  promoted  in  the  spiritual  courts.    But  the  employmoil 

(a)G<m!dy,  Oapper,  6EA!it,84S;  Ex  parU  WUlutmM,  4  B,  A  C.  319 ;  XiiNMiT.(r«4 
a  T.  R.  3 ;  S  Inst.  619 ;  Full  t.  Hutekins,  8  Cowp.  4SS ;  were  cited. 

(/>)  In  tht  Matter  of  ihe  CkamxUor.  ^  0/  OB/orri  aiiA  TavUr,  1  Q.  B.  OSS  (E.  U 
L  K  il.) 
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of  that  word  in  the  short  preamble  aflbrds  a  moat  inadequate  reason  for  aa 
arbitrary  restriction  or  the  whole  act  to  that  form  of  proceediog  which  in 
*331  ^  ^ecclesiastical  law  may  be  with  technical  prophecy  described  aa 
^  a  cause.  It  might  as  well  be  restricted  to  causes  promoted  for  incon- 
tinency^  the  only  class  punishable  under  stat.  1  H.  7,  of  whidi  the  repeal  is 
the  only  object  of  the  same  section,  after  a  recital  that  the  manner  of  pro- 
ceeding for  correction  of  clerks  ought  to  be  amended.  But,  though  the  first 
section  is  thus  limited,  the  general  enactments  are  extended  to  all  oiTences: 
and  in  like  manner,  though  causes  are  the  only  proceedings  mentioned  in  the 
preamble,  the  twenty*third  section  clearly  provides  that  the  course  enjoined 
by  the  statute  shall  be  pursued  in  every  criminal  suit  or  proceeding  against 
a  clerk  in  holy  orders  in  the  courts  ecclesiastical. 

But  is  this  a  criminal  proceeding,  or  is  it  merely  an  incidental  fact  arising 
out  of  the  visitation,  in  the  course  of  which  it  is  brought  to  the  ordinary's 
knowledge,  and,  properly,  in  the  discharge  of  that  duty,  inquired  into  by 
him,  but  not  instituted  as  a  crimiaal  proceeding?  The  answer  appears  to 
be  that,  as  soon  as  the  visitor  proceeds  to  examine  the  proo£s  of  an  eccle* 
siastical  offence  committed  by  a  clerk  for  the  purpose  of  punishment  by  de» 
privation,  more  especially,  as  in  this  case,  at  the  mstance  of  an  accuser  who 
avails  himself  of  the  aid  of  a  professional  advocate,  a  criminal  proceeding 
is  undoubtedly  instituted  and  in  full  progress. 

There  is  yet  another  term  in  the  descnption  of  suits  or  proceedings  given 
by  the  twenty-third  section.  They  must  be  in  some  ^^  ecclesiastical  court." 
The  ordinary's  visitation  is  said  not  to  be  an  ecclesiastical  court,  but  to  range 
within  the  proviso  (sect.  26)  which  prevents  the  statute  from  applying  to  au- 
thority personally  exercised  by  the  bishop  without  process  in  court. 
^^.^  This  brinffs  us  directly  to  the  question,  whether  the  ^bishop,  as 
''  visitor  of  a  dean  and  chapter,  is  legally  invested  with  power  to  de* 
prive  the  dean  of  his  office  for  an  ecclesiastical  offence  without  process  in 
court  If  he  has  the  power,  he  must  derive  it  from  the  general  words  abow 
cited :  but  they  can  scarcely  be  expected  to  receive  this  construction  with- 
out proof  that  they  have  habitually,  and  in  former  times  when  church  dis(a» 
pline  was  much  more  active  than  of  late,  been  so  construed,  or  at  least  that 
the  learned  writers  on  ecclesiastical  law  have  put  that  meaning  upon  them* 

Now,  in  the  first  place,  there  is  no  example  of  such  a  power  being  exei^ 
cised  by  the  bishops  over  their  clergy,  even  in  their  regular  and  solemn  visi- 
tations. They  are,  indeed,  exempted  from  the  forms  required  by  the  com^ 
inoa  law,  and  are  to  proceed,  in  the  language  found  in  many  books  «nd 
r^pied  in  Com.  Dig.,  Visitor^  (C) ;  ^^  snmmarii,  simpliciter,  et  de  piano  maa 
;itrepitu  aut  figurit  judicii ;"  that  is  (adds  Comyns)  according  to  mere  law 
and  rig^t."  But  some  forms,  as  involving  the  opportunity  of  knowing  aad 
answering  the  charges,  are  absolutely  necessary  for  securing  this  obiecit. 
The  Report  of  the  ecclesiastical  commissioners  was  appealed  to  on  boHi 
mdes :  on  the  one,  for  proof  that  the  late  statute  was  not  meant  to  apply  4d 
the  vi«tatorial  power,  because  no  recommendation  to  that  effect  is  gi%'«n. 
We  have  frequently  had  occasion  to  observe  that  the  courts  have  no  right 
to  look  at  similar  reports  for  the  direct  purpose  of  construing  the  statutes 
finmded  upon  them,  which  must  speak  for  themselves.  On  the  other  handp 
die  report  was  referred  to  as  a  depository  of  the  former  law,  which  is  m^ 
however,  there  said  to  have  trustea  the  visitor  widi  the  power  now  daime4. 
*351  '^  ^^  ^  ^^^  ordinary  was  to  pniceed  in  die  cocreotion  of  cledcs  *m 
^  a  kind  of  forum  domesticum.  However  these  words  are  to  beuaJer^ 
stood,  it  wasstill  a  fomm.    Sptiilual  persons  who  offended  were pssseslid 
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bj  the  cburch«wardens,  on  whom  this  doty  was  cast :  if  they  neglected  it, 
others  might  present ;  or,  even  if  common  fame  were  the  only  accuser,  the 
•rdinary  might  make  his  inquiries.  Different  modes  of  dealing  with  the 
charges  are  enumerated :  inquisitio,  accusatio,  denunciatio :  articles  were  ex- 
hibited ;  and  the  party  had  time  and  place  given  to  answer  them.  Sentence 
was  at  length  passed  by  the  ordinary,  personally  perhaps,  but  (according  to 
all  our  experience)  in  his  court,  and,  in  no  usual  sense  of  the  words,  without 
process.  And,  on  this  head  of  argument,  the  question  was  asked,  and  not 
satisfactorily  answered,  why,  if  the  ordinaiy  possessed  this  power  personally 
and  without  process,  such  great  difficulties  had  been  encountered  and  such 
enormous  expenses  incurred  in  bringing  notorious  spiritual  delinquents  to 
justice  by  deprivation.  It  is  well  known  that  the  assumed  want  of  the 
power  now  claimed  formed  one  strong  motive  for  introducing  the  new  law. 

The  saving  clause  may  not  improperly  have  been  intended  to  apply  to 
some  other  powers  of  regulation  and  control  vested  by  law  in  th^  ar(*hbish- 
ops  and  bishops :  but,  if  none  such  could  be  surmised,  still  the  effect  of  no 
such  saving  clause  can  be  greater  than  the  protection  of  something  that  is 
shown  to  have  existed  :  it  cannot  create  authority  in  any  one  to  act  person- 
Ully  and  without  process  in  a  particular  case,  by  merely  saying  that  the  act 
does  not  deprive  him  of  such  authority  in  general  terms.'  The  precaution 
secures  what  the  law  recognised  before :  but  the  question  remains, — what 
did  the  law  recognise  ? 

*  We  are  aware  that  the  jurisdiction  of  visitors  has  been  described     r«og 
in  most  comprehensive  terms  by  common  lawyers  of  high  authority.     *- 
Lord  Holt  himself  is  cited  as  allowing  them  an  arbitrary  power,  in  his  oflen 
reported  judgment  on  the  case  of  Phtlips  v.  Bury^  1  Ld.  Raym.  5.    That 
copy  of  it  taken  from  his  own  manuscript,  and  now  printed  in  2  Term  Re» 
ports,  p.  346,  agrees  almost  word  for  word  with  that  which  is  recorded  bj 
Skinner,  p.  475.     Scarcely  any  other  renoark  upon  if  requires  to  be  made, 
than  that  the  case  arose  out  of  the  visitation  of  a  charitable  foundation. 
Holt's  strong  lan^age  is  all  applied  to  that  case.     The  founder  might  do 
as  he  would  with  his  own :  the  parties  deriving  benefit  from  his  endowment 
must  abide  by  the  conditions  which  he  has  annexed.     Cujus  est  dare  ejus 
est  disponere.     TTie  Bishop  of  St.  David? $  v.  Lucy^  1  Ld.  Raym.  447, 539, 
8.  C,  1  Salk.  134;  3  Salk.  90,  12  Mod.  237,  (a)  where  the  archbishop 
of  Canterbury  S^^^  sentence  of  deprivation  against  one  of  his  suffragan 
bishops  for  simony  and  other  ecclesiastical  offences,  was  supposed  to  show 
that  power  to  resiae  in  the  break  of  the  archbishop  without  any  rules  or 
forms.     Prohibition  was  claimed,  oh  the  ground  that  the  citation  was  io 
appear  at  Lambeth,  not  in  the  usual  place  of  holding  the  metropolitan  couit, 
and  it  was  answered  here  by  Lord  HuLt  and  his  brethren,  that  the  archbishop 
"may  hold  his  court  where  he  pleases;''  that  "the  spiritual  court  might 
proceed  to  punish  him  for  any  offence  done  against  the  duty  of  his  office  as 
bishop,"  adding,  "  as  the  clergy  are  under  difi&rent  *ru]es  and  duties,     |-«9j 
it  is  but  reasonable  that  if  an  ecclesiastical  person  offend  in  his  eccle- 
aastical  duty,  he  should  be  punishable  for  it  tn  the  Ecclesiastical  Conri.^ 
These  expressions  all  occur  in  Salkeld's  report,  1  Salk.  134.    The  bishop 
was  called  by  citation  to  answer  for  his  delinquency.     The  form  and  mode 
of  proceeding  were  objected  to  in  no  other  particular  than  the  place  of  sit* 
ting.    We  scarcely  need  say  that  this  case  supplies  no  evidence  of  the  right 
to  proceed  personally  without  process  in  court. 

'  Another  case  was  cited  for  the  same  purpose.  The  Bishop  of  ISldan  r, 
'  (a)  And  .see  U  How.  Bu  Tr.  447,  and  1  Barn's  EccLaw,  2dtl,  et  seq.,  tit  Biihnp$,  ril  4' 
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The  Jirchbishop  of  DubUnj  2Bro.  P.  C.  179, 2d  ed.,  brought  bjr  writ  of  error 
to  the  House  of  Lords,  1724.  The  bishop,  as  dean  of  the  church  of  the  Holy 
Trinity,  complained  that  the  archbishop  proceeded  against  him  in  the  Court- 
Christian  for  a  contempt  committed  during  the  vbitation.  The  principal  ques- 
tion intended  to  be  raised  was,  whether  the  king  or  the  archbishop  was  the 
visitor  of  the  dean  and  chapter  of  that  cathedral :  and,  this  being  decided 
m  fevour  of  the  archbishop,  all  others  respecting  the  mode  of  proceeding 
were  comparatively  unimportant,  nor  indeed  does  the  case  inmish  us  with 
a  very  full  detail  of  what  took  place.  Enough,  however,  appears  to 
show  that  the  offence  was  contumacy,  committed  by  shutting  the  doors  of 
the  cathedral  against  the  archbishop,  and  not  appearing  in  his  visitation ; 
and  that  the  archbishop  ^*  impleaded"  the  plaintiff  as  dean  ^^  in  the  Court 
Christian,  in  causS  visitationis  ordinarii  ipsius  archiepiscopi,"  ^'  under  pre* 
tence  of  a  contempt.''  The  House  of  Lords  held  that  the  right  of  the 
oo«-|      archbishop  to  visit  the  dean  and  chapter  was  *established,  and  that 

^  the  manner  of  his  doing  so  was  not  at  all  material,  because  any  error 
or  defect  in  the  manner  might  be  remedied  by  appeal,  and  was  no  foundation 
for  a  prohibition :  and  this  is  the  marginal  note  appended  to  the  report,  the 
general  point  bein^  perfectly  clear,  that,  when  there  is  jurisdiction,  the  man« 
ner  of  exercising  it  affords  no  ground  for  prohibition.  But  the  declaration, 
instead  of  alleging  that  the  visitor  proceeded  to  sentence,  (whatever  that 
sentence  mi^t  be,  for  it  is  not  set  forth,)  personally  and  without  process, 
leads  to  the  contrary  inference.  The  words  above  extracted  from  it  are 
rather  descriptive  of  a  suit  afterwards  commenced  by  the  archbishop  in  his 
court  as  ordinary:  and  this  even  where  the  oflence  was  a  direct  contempt 
of  his  person  and  authority.  But  it  is  enough  to  say,  and  indisputably 
true,  that  this  case  does  not  establish  the  proposition,  for  which  alone  it 
was  wanted,  that  the  visitor  has  lawful  power  to  deprive  personally,  and 
without  process  in  court. 

So,  in  the  Bishop  of  Exeier^s  Case^  (a)  the  acts  of  the  bishop,  having 
been  performed  within  his  jurisdiction  as  visitor  of  Exeter  College  by  ap- 
pointment of  the  founder,  were  held  to  be  uncontrollable  by  it.  Such 
deci^ons  can  have  no  bearing  on  the  present  case,  unless  it  were  shown 
that  all  the  powers  which  any  founder  has  conferred  on  his  visiter  grow 
out  of  the  relation  of  an  ordinaiv  to  his  cler^  on  his  holding  a  visitation 
of  them.  It  is  highly  probable  that  the  use  of  the  same  word  on  two  such 
different  occasions  has  led  to  the  belief  that  such  was  the  law.  The 
opinion  is  thus  accounted  for;  but  the  law  can  only  be  established  by 
practice  and  precedent.  Both  are.  wanting  here. 
*391         *Some  of  the  books  speak  of  a  court  of  visitation ;  and  the  phrase 

-'  is  not  incorrect.  It  is  an  authority  acting  with  certain  forms  o^  pro- 
cedure and  inquiry,  suspending  its  proceeding  from  time  to  time  by  adjourn- 
ment, making  certain  orders  aiid  decrees.  Whether  or  not  .these  acts  are 
of  necessity  judicial,  those  done  in  the  course  of  establishing  a  charge 
against  a  party  accused  bear  that  undoubted  character. 

The  authority  now  challenged  declared  the  party  in  contempt  for  with- 
drawing himself  after  citation,  and  required  him  to  purge  his  contempt 
before  he  could  be  heard  in  his  defence  against  charges  preferred.  It 
proceeded  then  with  the  examination  of  witnesses  in  support  of  those 
charges,  and  finally  adjudged  him  gu^ity,  and  awarded  sentence. of  aepriva- 
tion. .  All  these  are  assuredly  the  acts  of  a  court.    It  is  admitted  that  thef 

(a)  PMif  T.  A<ry»  1  Ld.  Raym.  5 ;  8.  C.  Skina.  447, 3  T.  R.  84S, 
VOL.  XUI.  71 
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majT  be  appealed  a^nst;  and  we  are  at  a  loss  to  conceive  an  appeal 
against  any  proceedings  but  those  of  a  court.  That  court,  howt  ver,  the 
late  statute  nas  divested  of  all  such  jurisdiction.  It  is  not  within  the 
saving  clause,  which  leaves  untouched  the  ordinary's  power  over  his  cler^ 
as  it  midit  then  be  exercised  by  law  without  process  m  court,  because  this 
power  Joes  not  appear  to  have  been  ever  exercised  by  law.  We  are  con- 
strained to  conclude  that  the  most  reverend  prelate,  in  so  &r  as  be  proceeded 
at  his  viatation  to  deprive  the  dean,  has  acted  without  jurisdiction. 

Finding  that  this  preliminary  obstacle  is  not  to  be  surmounted,  we  de- 
cline to  enter  upon  the  consideration  of  the  numerous  points  raised  iu  certain 
portions  of  the  proceedings  by  the  learned  commissary.  But  there  is  one 
not  unfit  to  be  disposed  o^  The  sentence  being  final  and  executed,  it  was 
argued  that  nothing  now  ^remained  which  this  court  could  prohibit  r«  w. 
from  being  done,  and  not  even  a  continuing  court  to  which  our  writ  ^ 
could  be  addressed.  These  arguments,  for  obvious  reasons,  require  to  be 
narrowly  watched,  for  they  would  give  efiect  to  unlawful  proceedings 
merely  because  they  were  brought  to  a  conclusion.  But  to  the  present  case 
they  are  inapplicable.  For,  on  looking  at  the  sentence,  we  find  that  it 
admonishes  tne  dean  not  to  exercise  the  functions  of  dean  on  pain  of  the 
greater  excommunication,  and  that  the  court  was  adjourned  only  when  this 
motion  was  made.  The  infliction  of  that  pain  would  be  the  mode  of  en- 
forcing the  sentence ;  and  this  we  may  prohibit ;  and  we  find  in  some  of 
the  entries  that  this  court  has  enjoined  revocation  of  the  sentence.  The 
dean  could  not  apply  before  sentence ;  for  the  sentence  of  deprivation  is 
the  only  thing  done  which  is  beyond  the  jurisdiction  of  the  archbishop. 
Up  to  that  point  he  had  unquestionably  power ;  for  it  was  his  duty  to  io- 

Juire  with  a  view  to  ultenor  proceedings ;   and  it  seems  that  the  Lord 
Jhancellor  discharged  an  application  for  prohibition  which  bad  been  made 
to  him  before  sentence,  on  that  very  ground. 

Our  clear  conviction  is  not  embarrassed  by  an  opposite  judgment 
formed  by  the  learned  commissary ;  for  he  does  not  appear  to  have  adverted 
to  the  statute  during  the  whole  proceedings.  We  cannot  but  believe  that 
it  escaped  his  attention,  occupied  as  it  was  with  a  vast  variety  of  unusual 
circumstances,  and  not  assisted  (as  indeed  it  could  not  be  according  to  die 
view  which  he  took  of  the  duties  of  his  office)  by  advocates  on  both  sides. 
If  we  felt  any  doubt,  we  should  be  bound  to  invite  further  discussion  bj 
callin?  upon  the  Dean  of  York  to  *declare  in  prohibition :  but,  after  i  tii 
(he  full  and  deliberate,  long  prepared  and  maturely  digested  argu-  ' 
snents  which  we  have  heard  enforced  with  consummate  ability  by  counsel 
of  the  greatest  learning  and  of  the  hipfhest  reputation,  no  additional  light 
can  be  expected.  We  owe  it  to  all  the  parties,  to  save  them  the  incon* 
Fenience  and  anxiety  of  fruitless  delay ;  we  owe  it  to  the  public,  and  in  a 
peculiar  manner  to  the  Church,  to  encourage  no  doubt,  when  we  feel  none, 
on  subjects  of  such  immense  importance,  and  so  deeply  affecting  its  tnte^ 
ests,  its  righfs,  and  its  duties.  Rule  absolate. 


Note  (A). 

«  ThiJMMkef^BCiimtwmtotktDuMamdCkafier. 

"EdwmH,  hy  DiTine  ProrideDce,  Lord  Archbisbop  of  York,  Primate  of  EiiltB^o' 
Vetropolitaa :  To  our  beloved  in  Cbrist,  tbe  Deao  and  Chapter  of  the  Catbcdn!  nd  Vf 
tropolitical  Gborch  of  8l  Peier  of  Tork«  health,  grace,  and  benedictioB.  Wberets,  a 
«mlcr  la  Inqiim  into  erroia  wad  corrtei  tnregiilarities,aiid  to  bear  aad  dettnaiai 
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in  dispotey  conceroing  which  complaint  has  been  made  to  ns,  we  intend  (God  willing) 
to  exercise  oar  oi&ce  of  visitor  oyer  you,  the  dean  and  chapter  of  the  said  charch,  there- 
fore, by  the  tenor  of  these  presents,  we  inhibit  yon,  from  the  day  of  the  receipt  hereof 
(pending  onr  visitation,)  from  doing  any  thing  to  the  prejudice  of  oar  jarisdiction,  under 
pain  of  &e  law,  and  contempt  thereof:  and,  by  the  tenor  of  the  same  presents,  we  peremp- 
torily cite  yoa,  the  dean  and  chapter  of  the  said  charch,  and  enjoin  yoa  to  cite,  or  caase 
to  be  cited,  peremptorily  all  and  singular  the  brethren  and  canons  of  the  said  church, 
together  with  yoar  registrar  and  those  of  your  officers  whose  presence  may  be  required 
in  the  business  of  oar  said  visitation,  that  you,  and  each  of  you,  appear  before  us,  or  our 
commissaries  or  commissary,  in  the  chapter-house  of  the  said  cathedral  church,  oi: 
Monday,  the  I8th  day  of  this  month  of  January,  between  the  hours  of  eight  in  the  fore 
noon  and  two  in  the  aflemoon  of  the  same  day,  with  continuation  and  prorogration  oi 
time  and  place,  (if  need  be,)  canonically  to  receive  and  humbly  to  submit  to  our  ir. 
tended  metropoUtical  visitation,  examinations,  due  corrections,  and  wholesome  admoni 
tions;  and  then  and  there  respectively  to  exhibit,  *if  required,  your  statutes:^ 
*42]  foundiations,  ordinances,  privileges,  collations,  letters  of  orders,  and  other  muni- 
ments whatever,  relating  to  your  dignities  and  prebends,  and  also  to  pay  the  pro- 
curations dae  on  this  our  primary  metropolitical  visitation,  and  further  to  do  and  receive 
what  the  business  and  nature  of  such  a  visitation  require.  And  we  also  enjoin  you,  on 
the  above-mentioned  day,  hours  and  place,  to  produce  a  certificate  to  us  or  our  commis- 
saries or  commissary  by  your  letters-patent  setting  forth  the  day  of  your  receipt  of  these 
presents,  and  all  which  you  have  done  in  pursuance  thereof,  with  a  schedule,  containing 
the  names  of  aA  who  have  been  or  ought  to  be  cited,  annexed  to  your  certificate.  Given 
under  the  seal  of  our  Consistory  Court  of  York,  this  8th  day  of  January,  A.  D.  1841.** 

NoTi  (B). 
Tfu  CommttfioA  to  Dr,  PhUlimore. 

"Edward,  by  Divine  Providence,"  Ac  *'To  our  beloved,"  &c^  **  Joseph  Phillimore, 
Doctor  of  Laws,"  Ac.  **  Whereas  we  have  duly  and  lawfully  appointed  our  metropoli- 
tan visitation  over  the  dean  and  chapter  of  the  cathedral  and  metropolitical  charch  of 
8t  Peter  of  York,  for  certain  reasons  on  that  behalf  moving  us,  to  be  holden  on  the  18th 
day  of  the  month  of  January  instant,  between  the  hours  of  eight  in  the  m«>ming  and  two 
in  the  afternoon,  in  the  chapter-house  of  the  said  church ;  and  whereas  we  are  now  about 
to  commence  holding  the  said  visitation  in  person  at  'le  said  time  and  place,  bat  may 
hereafter  probably  find  ourselves  prevented,  by  certain  other  business  which  we  have  in 
hand, from  proceeding  with  our  said  visitation  in  our  own  person;  for  the  purpose  there- 
fore, of  duly  holding  and  continuing  the  same  in  our  stead,  place,  and  name  over  the  said 
dean  and  chapter  of  our  said  cathedral  and  metropolitical  church  of  Bu  Peter  of  York, 
and  for  correcting  and  punishing  by  ecclesiastical  censures  whosoever  shkll  be  contu- 
macious, and  for  administering  articles  in  writing  to  the  said  dean  and  chapter,  and  re- 
ceiving their  presentments  and  answers,  and  for  adjourning  and  proroguing  our  said 
visitation  from  time  to  time  and  place,  (as  occasion  may  require,)  and  for  completing 
and  dissolving  the  same,  and  for  doing  every  thing  else  appertaining  to  the  nature  and 
qnality  of  our  said  visitation,  the  same  as  if  we  ourselves  were  present.  By  these 
presents  we  appoint  you  (in  whose  fidelity  and  learning  we  much  confide)  out  commis- 
sary, and  commit  to  you  our  plenanr  authority,  place  and  office,  with  power  of  all 
ecclesiastical  coercion  whatsoever.  In  testimony  whereof  we  have  caused  our  archi- 
episcopal  seal  to  be  affixed  to  these  presents  at  our  manor  of  Bishopthorpe,  this  18th  day 
1^  January,  in  the  year  of  our  Lord  1841,  in  the  38d  year  of  our  translation.*' 

[l.  8j 

•43]  •Note  (C). 

The  written  Siaiemtnt  nad  6y  Mr.  Dixon  on  the  35fik  of  Fibnaary,  and  delivered  to  the  actuary 

on  Marth  Z\et.    (See  pp.  4,  6,  ndte  (b),  anl^.) 

"The  following  circumstances  are  submitted  on  the  present  occasion  to  the  notice  of 
4he  commissary  of  the  archbifthop,  as  coming  under  his  grace's  control,  as  visitor  of  the 
metropolitical  church  of  8u  Peter  at  York.  It  is  presumed  that  any  irregular  proceeJ- 
infs  connected  with  the  dependencies  of  the  church  of  8t.  Peter  at  York  come  under  h:> 
grace's  cognisance  in  that  character.  Among  these  dependencies  are  numerous  livings 
in  the  dioeese,  which  are  exempt  from  his  graced  ordinary  authority,  and  of  which  the 
patntn,  as  well  as  the  ordinary,  is  the  very  reverend  the  dean  of  York.  These  preferments 
the  very  reverend  dean  is  nnderstood  to  have  been  in  the  habit  of  disposiug  of  for  a  pe- 
cuniary remaneration.  This  practice  the  dean  has  openly  avowed  and  defended.  That 
It  is  completely  subversive  of  the  principles  on  which  the  disposal  of  preferment  is  en- 
kusted  to  ecclesiastical  pairooa  need  scarcely  be  observed;  and  it  is  now  happily- for* 
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bidden  bj  the  legislature.  It  is  unoecessary,  therefore,  to  ask  for  his  grace's  opinion  oa 
the  practice  in  general :  bat  there  are  certain  circnmstances  to  which  it  has  led,  vhick 
it  seems  necessary  to  meniion  on  the  present  occasion. 

**  1.  Several  of  these  livings  were  voidable,  bdt  not  void,  when  the  dean's  presentee 
was  appointed  to  them.  It  is  submitted  to  his  grace's  consideration,  whether  a  voidtble 
living,  held  by  a  person  whose  interest  in  it  is  liable  to  be  determined  at  the  will  of  the 
patron,  is  in  such  a  sense  full  as  that  the  next  presentation  can  be  sold  without  sabjeei- 
ing  he  seller  to  the  penalties  of  simony.  If  it  be  ruled  that  such  a  benefice  cannot  be 
sold,  his  grace  is  requested  to  consider  whether  he  will  take  any  steps  to  inquire  if  this 
contingency  occurred  in  the  case  of  the  living  of,**  Ac ;  <*  the  next  presentations  to 
which  were  offered  for  sale,  in  the  spring  of  last  year,  to  a  gentleman  resident  in 
York,  for  1600/.  Many  other  appointments  made  by  the  dean  during  the  last  few  yetn 
would  fall  under  the  same  head  of  inquiry. 

'*  Subsequently  to  the  act  of  3  4t  4  Vict  c.  113,  by  which  the  sale  of  preferment  by  an 
ecclesiastical  patron  was  subjected  to  punishment  as  a  misdemeanor,  the  dean  of  York 
presented  a  clerk  to  the  perpetual  curacy  of,"  dec,  (naming  the  curacy.)  "When  this 
gentleman  appeared  before  the  dean's  commissioner,  and  the  oath  against  simony  was 
put  to  him,  he  demurred  to  take  it,  alleging  that  it  was  not  usual  to  put  the  oath  on  pre- 
sentation to  a  perpetual  curacy.  As  the  dean's  commissioner  persisted  in  requiring  the 
oath,  the  dean's  presentee  retired  without  institution.  It  is  not  imputed  to  this  gentle 
man"  (naming  him,)  ''at  present  perpetual  curate  of,"  dcc^  (the  above  perpetual  enracy,) 
**  that  he  had  made  any  simoniacal  contract ;  for  he  appeared  some  days  later,  and  swore 
that  he  had  not  done  so :  but  it  is  referred  to  his  grace  to  know  whether  any  *in- 
quiry  should  be  made  as  to  the  grounds  on  which  Mr.,"  dtc,  *'at  first  declined  [*44 
the  oath,  and  whether  there  be  reason  to  suppose  that  «ome  sum  of  money 
(though  in  a  manner  not  simoniacal)  accrued  to  the  patron  of  the  benefice.  Should  soeh 
prove  to  be  the  case,  the  patron  has  clearly  subjected  himself  to  punishment  for  a  mis- 
demeanor :  and  it  is  for  his  grace,  as  visitor,  to  consider  what  ground  there  may  be  for 
instituting  an  inquiry. 

**  However  painful  it  may  be  for  members  of  the  chapter  to  notice  such  charges 
against  their  brethren,  it  seems  the  kindest  course  towards  the  accused  where  they  ait 
innocent ;  and,  on  the  contrary  supposition,  it  seems  a  plain  duty  towards  the  church,  to 
bring  such  subjects  before  the  notice  of  those  who  have  authority  to  pronounce  npoa 
them.  W.  H.  Dixox?' 

NoTi  (D). 
Tke  Sentence  of  DtprivaHom* 

**  la  the  name  of  God,  Amen.  We,  Edward,  by  Divine  Providence  archbishop  of 
York,"  dcCn  '*  rightly  and  duly  proceeding,  having  heard,  seen*  and  understood  and  fully 
and  maturely  discussed  the  merits  and  circumstances  of  certain  proceedings  had  aw) 
done  before  the  worshipful  Joseph  Phillimore,  doctor  of  laws,"  Slc^  **  our  commissary 
lawfully  constituted  for  the  purpose  of  duly  holding  and  continuing  our  metropolitaa 
visitation  over  the  dean  and  chapter,"  dtc^  **and  for  correcting,"  dtc,  (as  in  the  com- 
mission,) **  the  same  an  if  we  ourselves  were  present;  during  the  course  of  which  visita- 
tion a  certain  presentment  was  made  by  the  Bev.  William  Henry  Dixon,  clerk,one  of  the 
canons  of  the  cathedral  and  metropolitical  church  of  St.  Peter  of  York,  against  the  very 
Rev.  William  Cockbum,  doptor  in  divinity,  dean  of  the  said  cathedral  and  metropolitical 
church  of  St.  Peter  of  York  aforesaid,  alleging  that  the  said  dean  usually  sold  the  pie- 
sentation  to  churches  in  bis  gift,  and  also  praying  inquiry  respecting  the  same,  and  sab- 
mitting  to  the  judgment  and  consideration  of  the  visitor  whether  the  said  very  Rev.  Wil- 
liam Cockburn  had  been  guilty  of  the  crime  of  simony,  and  generally  of  simoniacal 
practices,  in  having  for  pecuniary  considerations  disposed  of  the  spiritual  preferments 
intrusted  to  his  care  as  dean  of  the  said  cathedral,  he  being  both  patron  and  ordinaiy 
in  such  cases ;  which  inquiry  having  been  duly  instituted  during  our  said  visiution, 
before  our  commissary  aforesaid,  by  the  examination  of  witnesses  on  oath,  and  the  ad- 
mission on  lawful  evidence  in  writing,  now  remaining  in  the  records  of  our  said  coart; 
and  the  said  Rev.  William  Henry  Dixon  lawfully  appeared  befbre  our  commissary  in  judg- 
ment ;  and  the  said  very  Rev.  William  Cockbum  having,  at  the  commencement  of  ibe 
said  inquiry,  personally  appeared  before  our  said  commissary,  but  having  been  daring 
the  hearing  of  the  proceedings  aforesaid  pronounced  contumacious  and  in  contempt  fur 
having  wilfully  interrupted  the  progress  of  the  said  proceedings,  and  for  having  oeled 
the  *  jurisdiction  of  our  visitatorial  court,  and  having  declared  that  he  would 
not  submit  to  the  same  or  to  the  authority  of  our  said  commissary,  and  not  [*45 
having  purged  his  said  contempt,  though  admonished  so  to  do  under  pain  of 
canonical  punishment;  and  we  having  first  carefully  and  diligently  searched  into  and 
observed  and  considered  on  our  part  &t  whole  of  the  proceedings  had  and  done  btfen 
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««r  Mdd  tomwuMs^rf,  and  bayuig  obserred  all  the  matters  and  things  that  by  ns  in  this 
behalf  ought  to  be  observed,  had,  and  done  in  and  towards  the  making  and  prononneing 
onr  defiititive  senteaee  and  final  decree  on  the  matters  contained  in  the  said  present- 
ment: We  have  thoaght  fit  to  proceed,  and  we  do  thns  proceed,  to  the  giving  of  our  said 
deftttitlTe  seatenoe,  or  final  decree,  in  manner  and  form  following,  to  wit :  For  as  much 
as,  by  the  prooeedings  aforesaid,  and  by  the  evidence  of  the  law  and  fhcts,  and  of  ad- 
miaskma  in  letters  written  by  the  said  very  Rev.  William  Cockburn,  as  to  the  simoniacal 
practices  of  the  said  very  Rev.  William  Cockburn,  given  before  our  said  commissary 
during  divers  sittings  in  our  visitatorial  court,  we  have  found,  and  it  doth  evidently  ap- 
pear cAlo  us,  that  the  aforesaid  presentment  for  simoniacal  practices  againsi  the  said 
very  Rev.  William  Cockburn  hath  been  sufficiently  and  fully  founded  and  proved,  and 
that  nothing,  or  at  least  nothing  effectual  in  the  law,  hath  on  the  part  and  behalf  of  the 
said  very  Rev.  William  Cockburn  been  excepted,  alleged,  or  proved  in  the  proceedings, 
which  may  or  ought  in  anywise  to  defeat,  prejudice,  or  weaken  the  intention  of  the  said 
Rev.  William  Henry  Dizon,  in  this  behalf:  Therefore  we,  the  said  Edward,  by  Divine 
Providence  archbishop  of  York,  having  first  called  upon  the  name  of  Christ,  and  having 
God  before  our  eyes,  have,  with  the  assistance  of  our  said  commissary,  and  of  one  of  the 
archdeacons  of  the  said  cathedral,  the  venerable  Btuart  Corbet,  and  the  venerable  Charlcii 
Musgrave,  sitting  with  us,  with  whom  we  have  communicated  in  this  behalf,  and  upon 
due,  full,  and  mature  deliberation  had  upon  the  premises,  do  pronounce,  decree,  declare 
and  adjudge,  bj  these  presents,  that  the  aforesaid  very  Rev.  William  Cockburn,  dean 
of  the  cathedral  church  of  York  aforesaid,  hath  been  guilty  of  the  foul  crime  of  simony 
and  of  simoniacal  practices:  we  do  hereby  from  the  evidence  in  these  proceedings  pro- 
nounce, declare,  and  adjudge  the  aforesaid  the  said  very  Rev.  William  Cockburn  tu 
have  committed  and  to  be  clearly  and  duly  convicted  of  the  foul  crime  of  simony,  and 
of  simoniacal  practices  in  having  trafficked,"  dto.,  (the  particular  charges  were  then  set 
forth,)  **  to  the  great  scandal  of  the  united  church  of  England  and  Ireland,  and  more 
especially  of  the  province  of  York,  and  of  all  good  persons,  and  contrary  to  the  good  dis- 
cipline of  the  said  church,  and  also  by  reason  of  his  contumacy  and  contempt  as  afore* 
said :  therefore  we,  the  said  Edward,  archbishop  of  York,  do  pronounce,  decree,  and 
adjudge  that  the  said  very  Rev.  William  Cockburn,  dean  of  the  said  cathedral  and  me- 
tropolitical  church  of  8l  Peter  of  York  aforesaid,  ought  of  right  and  by  law  to  be  de- 
prived and  deposed  of  and  from  all  honour,  dignity,  and  his  place  of  dean  of  the  cathedral 
church  of  St.  Peter  *of  York  aforesaid,  with  all  and  every  it^  rights  and  appur- 
tenances, and  of  and  from  all  decanal  office,  dnty,  and  administration,  and  from 
all  and  every  ecclesiastical  benefice  within  the  province  of  York  aforesaid; 
and  by  these  presents  we  do  deprive  and  amove  and  degrade  the  aforesaid  very  Rev. 
William  Cockburn  from  the  said  honour,  dignity,  and  his  place  of  dean  of  the  cathedral 
church  of  Bt  Peter  of  York  aforesaid,  and  from  all  and  every  decanal  office,  duty,  and 
administration,  and  from  every  benefice  ecclesiastical  within  the  province  of  York  afore- 
said«  justice  so  requiring :  and  by  these  presents  we  do  decree  that  the  said  very  Rev, 
William  Cockburn  be  monished,  and  by  these  presents  we  do  monish  and  interdict  him 
that  he  shall  not,  in  or  for  the  future,  wear,  use,  or  put  on  the  habit  and  dress  fit  and 
proper  for  the  decanal  order,  and  such  as  is  usual  to  be  worn  or  put  on  by  the  deans  of 
the  said  united  church  of  England  and  Ireland,  and  that  he  shall  not  presume  to  use  any 
other  decanal  ensigns  under  the  pain  of  sentence  of  the  greater  excommunication  to  be 
inflicted  upon  him,  the  said  very  Rev.  William  Cockburn :  and  this  and  all  and  singular 
other  the  premises  we  do  pronounce,  decree,  and  declare  by  this  our  definitive  sentence 
or  final  decree,  which  in  this  visitatorial  proceeding  we  do  make,  read,  and  pn>mulsre 
by  these  presents,  justice  so  requiring.  In  testimony  whereof  we  have  caused  our 
archiepiscopal  seal  to  be  aflixed  to  these  presents. 

**  Read  and  given  in  the  chapter-house  of  the  cathedral  and  metropolitical  church  ot 
tfL  Peter  of  York,  this  2d  day  of  April  in  the  year  of  our  Lord,  1841,  and  in  the  thirty 
fourth  year  of  onr  translation.  E,  Ebon    (L.  8.)  *' 


•47]     The  QUEEN  9.  The  BIRMINGHAM  and  GLOUCESTER  Rail- 

way  Company. 

A  railway  act  (6  Sc  7  W.  4,  c.  xiv.)  provided  that,  where  any  part  of  any  road  ^hnnld  be 
cut  through,  taken,  Ac.,  in  exercise  of  the  powers  given  to  the  railway  company,  they 
should  first  make  another  road  instead  thereof,  as  convenient  for  passengers  and  car- 
riages as  the  former  road;  and  that,  where  sucn  road  was  turnpike,  **the  suhstituted 
road,  if  temporary,  shall  be  set  out  and  made,  and  the  principal  road  shall  be  restored, 
within  aix  calendar  months  after  the  commencement  of  the  operation.*'  And  that» 
vhere  any  bridge  should  be  erected  for  earrving  any  turnpike  road  over  the  railway, 
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**  the  road  over  such  bridge"  sboold  be  not  less  than  fifteen  feet  wide.  The  lerdof  te 
ascent  of  every  such  bridge  was  also  regalated 

The  company  made  a  bridge  fifteen  feet  wide*  with  approaches  at  each  end,  (187  tsd  IK 
yards  long  respectively,)  for  conveying  a  turnpike  road  over  the  railway,  ud  look 
part  of  the  former  turnpike  road  for  the  purpose  of  making  the  approachM,  wbiek 
were  carried  along  and  within  the  space  which  that  road  had  occupied.  Ob  naidsr 
mus  to  the  company  to  make  and  restore  such  part  of  the  turnpike  road  according  to 
the  statute,  alleging  that  the  trustees  of  the  road  had  duly  required  them  lodotowiiUa 
six  calendar  months  after  commencement  of  the  operation  : 

Htld  that  the  company  were  bound  to  make  the  approaches  as  wide  as  the  tnrapike 
road  had  been.    And, 

Hild  no  sufllcient  return,  that  the  approaches,  though  of  a  less  width,  were  u  eonTS^ 
nient  to  the  public  as  they  could  be  made  in  execution  of  the  powers  of  the  set,  ui 
as  convenient  to  the  public  as  the  original  road  had  been : 

Or,  that  the  company  could  not  now  widen  the  approaches  without  taking  and  mirehis* 
ing  more  land ;  that  their  compulsory  powers  of  purchasing  under  the  act  had  expired 
before  they  were  called  upon  to  widen ;  and  that  they  had  not  then,  nor  have  since 
had,  the  power  to  take  or  purchase  land  for  such  purpose. 

Mandamus.  The  writ  recited  that,  by  stat.  6  W.  4,  (6  &  7  W.  4,  c.  xif., 
local  and  personal,  public,  ^^  for  making^  a  railway  from  Birmingham  to 
Gloucester,  with  a  branch  therefrom,")  it  was  enacted  (s.  1)  that  certain 
persons,  their  successors,  &c.,  should  be  a  company  for  making  and  main- 
taining  the  said  railway  and  branch,  and  for  that  purpose  should  be  one 
body  corporate,  &c.     The  writ  then  set  out  the  following  clauses. 

Sect.  29,  which  enacts,  "  That  for  the  purposes  and  subject  to  the  pro?i- 
sions  and  restrictions  of  this  act  it  shall  be  lawful  for  the  said  company,  their 
agents  and  workmen,  and  all  other  persons  by  them  authorized,  and  thej 
are  hereby  empowered,  to  enter  into  and  upon  the  land  of  any  corporation 
or  person  whatsoever,  and  to  survey  and  take  the  levels  of  the  same  or  of 
any  part  thereof,  and  to  set  out  and  appropriate  for  the  purposes  of  this  act 
such  parts  thereof  as  they  are  by  this  act  ^empowered  to  take  or  rtig 
use ;  and  in  or  upon  such  lands,  or  any  lands  adjoining  thereto,  to  '- 
bore,  sink,  dig,  cut,  embank,  and  sough,  and  to  remove  or  lay,  and  also  to 
use,  work,  and  manufacture,  any  earth,  stone,  rubbish,  trees,  gravel,  or  sand, 
or  any  other  materials  or  things  which  may  be  dug  or  obtained  therein,  or 
otherwise  in  the  execution  of  any  of  the  powers  of  this  act,  and  which  may 
be  proper  or  necessary  for  making,  maintaining,  altering,  repairing,  or  using 
the  said  railway  and  other  works  by  this  act  authorized,  or  which  may  ob- 
struct the  making,  maintaining,  altering,  repairing,  or  using  the  same  respec- 
tively, ac-cording  to  the  true  intent  and  meaning  of  this  act ;  and  also,  for 
die  purposes  of  and  according  to  the  provisions  of  this  act,  to  make  or  con- 
iltnict,  in,  upon,  across,  under,  or  over  the  said  railway  or  other  works,  or 
any  lands,  streets,  hills,  valleys,  roads,  railroads  or  tramroads,  rivers,  canals, 
brooks,  streams,  or  other  waters,  such  inclined  planes,  tunnels,  embank- 
ments, aqueducts,  bridges,  roads,  ways,  passes,  conduits,  drains,  piers,  arches, 
cuttings,  and  fences  as  the  said  company  shall  think  proper ;  and  also  to 
alter  the  course  of  any  rivers,  canals,  brooks,  streams,  or  watercourses,  during 
such  time  as  may  be  necessary  for  constructing  tunnels,  bridges,  or  passages 
over  or  under  the  same,  and  also  to  divert  or  alter  the  course  of  any  n^ads 
or  ways,  or  to  raise  or  sink  any  roads  or  ways,  in  order  the  more  conre- 
niently  to  carry  the  same  over  or  under  or  by  the  side  of  the  said  rail- 
way." (a) 

Sect,  41,  which  provides  and  enacts,  ^^  That  in  all  cases  wherein,  in  the 
exercise  of  any  of  the  powers  hereby  granted,  any  part  of  any  carriage  or 

(a)  And  to  do  all  other  things  necessary  or  convenient  for  consiructinfr*  maintsininff 
dec,  the  railway,  subject  nevertheless  to  the  provii^ions  and  restrictions  after  mesiioDed 
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*491  ^^'^  toaA^  *railway  or  tramroady  either  public  or  private,  shall 
-■  be  cut  through,  raised,  sunk,  taken,  or  so  much  injured  as  to  be  im« 
passable  or  inconvenient  for  passengers  or  carriages  or  to  the  persons  enti- 
tled to  the  use  thereof,  the  said  company  shall,  at  their  own  expense,  before 
any  such  road  shall  be  so  cut  through,  raised,  sunk,  taken,  or  injured  as  afore- 
said, cause  another  good  and  sufficient  road  (as  the  case  may  require)  to  be 
set  out  and  made  instead  thereof,  as  convenient  for  passengers  and  carriages 
as  the  said  road  so  to  be  cut  through,  raised,  sunk,  taken,  or  injured  as  afore- 
said, or  as  near  thereto  as  may  be ;  and  where  the  road  cut  through,  raised, 
sunk,  or  mjured  shall  be  a  turnpike  road,  the  substituted  road,  if  temporary, 
shall  be  set  out  and  made,  and  the  principal  road  shall  be  restored,  within 
six  calendar  months  after  the  commencement  of  the  operation."  (a)    And 

Sect  47,  which  enacts,  ^^  That  where  any  bridge  shall  be  erected  for  car- 
rying any  turnpike  road,  public  highway  or  occupation  road  over  (he  said 
railway,  the  road  over  such  bridge  shall  be  formed  and  shall  at  all  times  be 
continued  of  such  width  as  to  leave  a  clear  and  open  space  between  the 
fences  of  such  road  of  not  less  than  fifteen  feet ;  and  the  ascent  of  every  such 
bridge  for  the  purpose  of  such  turnpike  road  shall  not  be  more  than  one 
foot  in  thirty  feet,  and  for  the  purpose  of  any  public  highway  not  being  a 
turnpike  road  not  more  than  one  foot  in  twenty  feet,  and  with  respect  to  any 
private  carriage  or  occupation  road  not  more  than  one  foot  in  thirteen  feet ; 
and  a  good  and  sufficient  fence  shall  be  made  on  each  side  of  every  such 
«gQ^  ^bridge,  which  fence  shall  not  be  less  than  four  feet  above  the  surface 
J     of  such  bridge." 

The  writ  then  recited  that  the  company,  in  execution  of  the  powers,  and 
for  the  purposes  of  the  act,  had  cut  through  and  taken  a  certain  part  of  a 
certain  turnpike  road,  leading  from  the  bottom  of  the  High  Street,  Chelten- 
ham, to  Tewkesbury,  near  to  a  place  called  The  Moors  in  the  parish  of 
Cheltenham,  such  part  of  the  said  turnpike  road  so  cut  through  and  taken 
as  aforesaid  then  being  of  the  width  of  forty  feet  between  the  fences,  that  is 
to  say,  twenty-nine  feet  in  width  maintained  as  a  hard  road  for  carriages, 
and  the  remaining  eleven  feet  as  a  raised  footway ;  and  that  they  had  caused 
to  be  erected,  within  the  space  occupied  by  the  said  turnpike  road  so  cul 
through  and  taken  as  aforesaid,  a  certain  bridge  for  carrying  the  said  turnpike 
road  over  the  said  railway,  of  the  width  of  thirty  feet  four  inches  only  be* 
tween  the  fences  of  the  said  bridge,  and  without  any  footvray  by  the  side  of 
the  road  oyer  the  said  bridge ;  and  that  they  hftd  caused  certain  approaches 
to  the  said  bridge  to  be  made  along  the  line  of  the  said  turnpike  road  and 
within  the  space  occupied  by  the  same ;  the  approach  on  the  Tewkesbury 
side  of  the  bridge  being  187  yards  long,  and  the  approach  on  the  Chelten- 
ham side  126  yards ;  and  the  approach  on  the  Tewkesbury  side  being  of  the 
breadth  of  thirty  feet  two  inches  at  the  end  next  the  bridge,  and  thence 
gradually  increasing  to  the  breadth  of  thirty-nine  feet  eight  inches,  at  the 
end  farthest  from  the  said  bridge ;  and  the  approach  on  the  Cheltenham  side 
being  of  the  breadth  of  thirty  feet  two  inches  at  the  end  next  the  bridge, 
and  thence  gradually  increasing  to  the  breadth  of  thirty  feet  eight  inches  at 
*B11  ^^  ^^^  farthest  from  the  *bridge.  That  the  company  had  made  no 
-■  footpath  along  either  of  the  approaches.  That  they  commenced  the 
operation  of  cutting  through  and  taking  the  said  turnpike  road  ou  22d  No- 
vember, 1838.  And  that  they  were  duly  required  by  the  trustees  of  'he  road 
to  make  and  restore  the  same  with  a  footway  to  the  full  breadth  of  forty  feet 

(o)  Sect  46  prescribes  the  height  and  width  of  arches  where  a  railway  bridge  cresses 
a  carriage  road;  and  regulates  the  level  ander  the  arch. 
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as  aforesaid  within  ax  calendar  months  after  the  commencement  of  the  sud 
operation,  as  required  by  the  act,  but  had  refused,  &c.  The  writ,  tbeidbie, 
commanded  the  company  as  follows:  ^^That  immediately  after  the  recdft 
of  this  our  writ,  you  make  and  restoi^,  orcause  to  be  made  and  restored,  tie 
said  part  of  the  said  turnpike  road,  according  to  the  force,  form,  and  efet 
of  the  said  act  of  parliament,  or  that  you  show  us  cause,"  &c  (a) 

Return.  That  Uie  company  have  not,  in  execution  of  the  powers  of  the 
said  act,  and  for  the  purposes  thereof,  cut  throu^  and  taken  the  said  part 
of  the  said  ^turnpike  road  in  the  writ  mentioned,  within  the  intent  r^ga 
and  meaning  of  the  enactment  5  &  6  W.  4,  c.  xiir.  s.  41.  But  that  *• 
the  company,  in  the  execution  of  the  powers  to  them  given  by  the  said  act, 
did  judge  it  necessary  to  erect  the  said  bridge,  in  the  said  writ  of  manda- 
mus mentioned,  for  the  purpose  of  conveying  the  said  turnpike  road  in  the 
said  writ  mentioned  over  the  said  railway,  authorized  by  the  said  act  to  be 
made,  and  which  has  accordingly  been  made  by  us  in  pursuance  ihereoC 
And  that  the  company  accordingly  erected  and  made  the  said  bridge  of  the 
width  of  thirty  feet  two  inches  in  the  narrowest  part  thereof,  and  so  that  the 
road  over  the  same  has  been  formed  so  as  to  leave,  and  does  in  fact  leave, 
a  clear  and  open  space  between  the  fences  of  the  said  road  of  more  tb«i 
thirty  feet,  being  a  much  greater  width  than  is  required  by  the  said  act  of 
parliament.  That,  in  consequence  of  the  erection  of  the  said  bridge  under 
the  powers  of  the  said  act,  it  became  and  was  necessary  also  to  make  ap- 
proaches to  the  said  bridge ;  and  that  the  company  accordingly  caused  such 
approaches  to  be  made  to  the  said  bridge  along  the  line  of  the  said  turnpike 
road,  which  approaches  are  respectively  of  certain  lengths  and  breadths,  viz., 
of  the  respective  lengths  in  the  said  writ  in  that  behalf  mentioned,  an  ave- 
rage breadth  of  thirty-four  feet,  and  in  no  part  thereof  of  less  than  thirty  feet 
two  inches,  and  the  ascent  of  which  said  approaches  and  bridge  is  not  more 
than  one  foot  in  thirty  feet,  being  the  ascent  required  by  the  said  act.  That 
the  carriage  way  of  me  said  part  of  the  said  turnpike  road  in  the  said  writ 
mentioned,  before  the  making  of  the  said  bridge  and  approaches,  was  of  tke 
width  of  twenty-nine  feet  and  no  more,  with  a  footway  raised  two  feet  above 
the  level  thereof.  And  that  *the  approaches  and  bridge  so  made  by  r^gj 
the  company  are  as  convenient  to  the  public  as  the  same  could  be  made  ^ 
by  them  in  execution  of  the  powers  of  the  said  act,  and  as  cnnvemeni  to  the 
pubUc  as  the  said  part  of  the  said  turnpike  road  was  in  Us  ori^  That 

by  the  said  statute  it  was  enacted  (sect.  20)  that  nothing  therein  contained 
should  authorize  the  company  to  take,  injure,  or  damage,  for  the  purposes  of 
the  said  act,  any  house  or  other  building  which  was  erected  or  built  on  or 
before  30th  November,  1835,  except  such  as  are  specified  in  the  schedule 

(fl)The  rale  nisi  for  a  mandamos  was  obtained  by  Sir  J.  Campbell,  Attomey-CieDertl, 
in  Michaelmas  term,  1889.  In  Easter  term,  (May  llth,)  1840,  8ir  W.  W.  Follett  tod 
Selfe  showed  cause,  and  Sir  J.  Campbell,  Attorney-General,  and  Greaves  sopported  the 
role.    In  Trinity  vacation,  (June  24th,)  1840, 

Lord  Denman,  C.  J.,  delivered  the  judgment  of  the  court  as  (bllows.  The  questioa  iSi 
whether  a  mandamus  lies  to  this  company,  directing  them  to  restore  a  turnpike  roii 
carried  over  a  railway,  to  its  former  width.  Prim&  facie  they  are  bound  to  make  the  road 
so  lifted  over  the  railway  as  wide  as  it  was  before,  though  there  is  a  provision  that  tkt 
bridge,  in  such  a  case,  shall  be  (lAeen  feet  wide,  dispensing,  no  doubt,  with  anj  greater 
width  in  that  part  But  we  are  clearly  of  opinion  that  this  maximum  is  confined  to  M 
part  of  the  road  which  can  strictly  be  called  the  bridge ;  and  can  by  no  means  import 
into  this  case  the  doctrine  laid  down  with  an  entirely  different  object,  that  the  approaches 
to  a  bridge  form  a  part  of  it,  by  which  the  road  might  be  narrowed  to  a  great  extent  bs* 
Tond  the  bridge  on  either  side.  It  was  urged  that  no  actual  inconvenience  is  said  lo 
aave  resulted  from  vhat  has  been  done ;  but  this  cannot  be  neciefsary  in  a  case  like  the 
oreaenu  Bale  ahsolaia. 
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to  the  said  act  annexed,  without  the  pievious  consent  b  writing  of  ttie  owner 

And  occapier  thereof  respectirely,  unless,  &c,  (excepting  certain  specified 

cases.)    The  return  went  on  to  state  that,  in  order  to  cany  the  said  turnpike 

Toad  more  conveniently  oyer  the  said  railway  by  means  of  the  said  bridge, 

it  became  and  was  necessary,  in  execution  of  thie  powers  of  the  said  act,  to 

raise,  and  the  company  accordingly  did  raise,  the  said  parts  thereof  which 

now  form  the  approaches  to  the  said  bridge  aboye  their  former  leyel,  the 

same  being  of  such  ascent  as  before  mentioned ;  and  by  reason  thereof  the 

company  cannot  now  widen  the  said  approaches  to  the  said  bridge  without 

materially  injuring  and  damaging  diyers,  to  wit  twenty,  houses  which  were 

erected  and  built  before  30th  Noyember,  1835,  and  which  were  then,  and 

from  thence  hitherto  were,  and  still  are,  the  property  of  diyers  other  persons 

and  not  of  the  said  company,  which  are  on  the  north-eastern  side  of  and 

near  to  the  said  approaches,  and  none  of  which  are  specified  in  the  schedule 

or  within  the  exception  of  sect.  20.    And  that  the  company  cannot  widen 

the  said  approaches  without  taking  and  purchasing  for  that  purpose  an  addi« 

•f^i     tioiud  quantity  of  land,  *which  before  and  at  the  time  of  the  passing 

-■      of  the  said  act  was,  and  from  thence  hitherto  hath  been,  and  still  is, 

the  property  of  diyers  other  peisons,  and  not  of  the  said  company ;  and  that 

the  compnkoiy  powers  giyen  to  the  company  by  the  said  act  to  take  and 

purchase  land  for  any  such  purposes  had  expired  (a)  before  the  company  had 

any  notice,  or  were  required  by  the  said  trustees  in  the  said  writ  mentioned, 

to  widen  the  said  approaches ;  and  that  the  company  had  not  then,  nor  haye 

since  had,  nor  have  now,  the  power  to  take  or  purchase  any  land  for  such 

purpose.    The  company  therefi>re  submitted  and  returned,  **  That  we,  the 

said  company,  cannot  and  are  not  bound  to  make  and  restore,  or  cause  to  be 

made  and  restored,  the  said  part  of  the  said  turnpike  road  in  the  said  writ 

mentioned,  in  any  other  manner  than  we  have  already  done ;  and  that  we 

haye  complied  with  the  said  act  of  parliament  so  for  as  the  same  relates 

thereto." 

The  return  being  objected  to  as  bad  in  law,  the  case  was  argued  last  term 
on  concilium,  (ft) 

Sir  J.  CamjMl,  Attomey*General,  for  the  crown.  The  court  has  de- 
cided, in  granting  the  mancumus,  that  the  company  are  bound  to  make  the 
approaches  to  the  bridge  as  wide  as  the  former  turnpike  road.  The  prose- 
cutors say  that  both  the  approach  and  the  bridge  ought  to  be  of  that  width. 
The  bridge  is  a  part  of  the  road,  now  carried  over  the  railway  by  an  arch. 
*^^1  '^^  ^  °^^  restored  according  to  sect.  41,  unless  it  is  ^roade  as 

^  wide  as  before  in  all  parts.  Sect.  47  is  a  clause,  not  enabling  the 
company  to  narrow  former  highways,  but  obliging  them  to  preserve  a  width 
of  fifteen  feet  on  the  bridges,  whatever  may  haye  been  the  width  of  the 
highways ;  it  being  already  provided,  by  sect.  41,  that,  before  any  road  shall 
be  cut  through  or  taken  by  the  company,  they  shall  make  another  good  and 
sufficient  road  instead  Hiereof,  as  convenient  for  passengers  as  the  first. 
Even  if  the  bridge  may,  in  eveiy  case  be  limited  to  a  breadth  of  fifteen  feet, 
it  does  not  follow  that  the  approaches  may  be  made  as  narrow :  convenience 
may  evidently  require  them  to  be  more  spacious ;  and  there  are  no  words 
authorizing  the  company  to  make  these  only  fifteen  feet  wide  if  the  former 
road  was  wider.    It  cannot  have  been  meant  Aat  wherever  a  road  crosses 

(a)  By  sect.  lOS  such  powers  were  to  oease  in  two  years  fhom  the  passing^  of  the  act, 
(Ttd  April,  1S36,)  unless  the  lands  were  by  that  time  agreed  for  or  valatd  and  paid  for 
as  in  the  act  was  mentioned. 

(6)  Jane  3d.    Before  Lord  Deaiaa,  G.  J.,  Pattefon,  WiUiam^,  and  Coleridge,  Js. 

vol..  XLO.  72  3  B  2 
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the  railway  it  shall  be  narrowed,  for  several  hundred  yards,  to  fiAeen  feet 
If  that  were  so,  it  might  be  contracted  at  once  from  a  hundreid  fe^  to  fifteen 
where  the  approach  commenced.  In  Rmna  ▼.  The  London  and  JStrmnjf- 
ham  Bmlway  ConqHmyy{a)  before  Lord  Denman,  C.  J.,  at  Nisi  Pnus,(i) 
clauses  of  that  company's  act,  3  &  4  W.  4,  c.  xxxvi.,  nearly  resembling 
those  in  question,  received  the  same  construction,  with  respect  to  approaches, 
as  the  prosecutors  contend  for  in  this  case :  and  Rex  v.  The  BegenPe  CamJ 
Company  (c)  was  relied  upon,  where  *^The  canal  company  were  indicted 
and  convicted  under  similar  circumstances,  for  not  making  a  bridge  of  the 
same  width  as  the  road  had  been — ^Lord  Tenterden  there  held,  that  il 
should  have  been  at  least  as  wide  as  the  *road.  This  ruling  was  r»eg 
confirmed  by  this  court,  which  refused  to  grant  a  new  trial.''  The  '> 
Toad  here  has  not  been  ^^  restored,"  as  sect.  41  requires ;  for  several  fecft  in 
width  are  wanting,  even  to  the  approaches.  That  it  is  now  as  convenient 
as  before  (assuming  it  to  be  so)  is  no  answer  to  the  writ,  if  the  requisitions 
of  the  statute  are  positive.  The  return  does  not  state  how  any  houses  would 
be  injured  bv  the  making  of  proper  approaches,  nor  that  the  company  hav^ 
asked  any  of  the  owners  to  consent,  and  that  they  have  refused. 

Sir  n.  W.  FoUettj  contri.  The  former  judgment  of  this  court  is  not 
entirely  acquiesced  in  by  either  party,  and  conflicts  with  the  Vice-chan- 
cellor's decision  in  TAe  AUomey^General  v.  The  London  and  Soulhan^ou 
Railway  Company^  9  Sim.  78,  S.  C.  1  Railway  Cases,  302,  which  turned 
upon  a  clause  (sect.  77  of  stat.  4  &  5  W.  4,  c.  Ixxxviii.,  local  and  per- 
sonal, public)  nearly  the  same  in  terms  as  sect  41  of  the  act  now  in  ques* 
tion.  (d)  The  opinion  of  the  court  here,  would  now,  have  been  more  prt>- 
perly  taken  by  demurrer.  [Patteson  J.  The  court  has  before  thought 
that  demurring  to  a  return  was  not  the  proper  course. ](«)  The  return  might 
have  been  traversed,  and  the  law  discussed  on  demurrer  to  the  traverse.  It 
is  erroneously  assumed  that  the  power  exercised  here  of  dealing  with  the 
former  road  grows  entirely  out  of  sect.  41  of  stat.  6  &  7  W.  4,  c.  xiv.  A 
general  power  is  given  by  sect.  29,  only  ^controlled,  where  the  rail*  ^r.^ 
way  crosses  a  road,  or  a  road  the  railway,  by  sects.  46,  47.  Sect  ^ 
41  applies  to  the  particular  case  of  a  road  being  ^^  cut  through,  raised,  sunk, 
taken,  or  so  much  injured  as  to  be  impassable  or  inconvenient ;"  but  it  is 
intended  that  the  obstruction  shall  be  removed,  or  another  road  substituted. 
After  such  obstruction,  the  way  is  not  to  be  left  in  a  worse  condition  than 
at  first ;  and,  if  it  be  turnpike,  it  is  to  be  restored  in  six  months.  But  the 
company  may  nevertheless  ^^  make  or  construct,  in,  upon,"  &c.,  ^^  any  lands, 
streets,  hills,  valleys,  roads,"  &c.,  ^^  such  inclined  planes,  tumiels,  embank- 
nrents,  aqueducts,  bridges,  roads,  ways,  passes,  conduits,  drains,  pieis, 
arches,  cuttings,  and  fences  "  as  they  ^^  shall  think  proper,"  according  to 
sect.  29 ;  and  many  of  these  works  must  of  course  be  permanent.  Sect  47 
and  its  restriction  relate  merely  to  the  carrying  of  a  turnpike  or  other  road 
over  a  railway:  but  the  provisions  extend  to  the  approaches  as  well  as  the 

(a)  I  Railway  Gases,  S17.  (6)  February,  1838. 

(e)  Not  reported.  Cited,  in  1  Railway  Cases,  323,  as  of  «  Hilary  or  Easter,  18S1,* 
and  stated  there,  as  in  the  text  The  Regent's  Canal  act  is  69  O.  3,  c  czcr.,  local  asd 
personal,  public. 

((/)  The  provisions  as  to  bridges,  in  that  act,  sects.  74,  TS,  correspond  with  sects.  4^ 
47,  of  he  Birmingham  and  Gloucester  railway  act;  and  the  Vice-Chancellor  adTfrted 
to  sect  9  of  the  former  act,  which  is  nearly  the  same  in  sal>stance  with  secu  39  of  tte 
latter. 

(f )  Hex  ▼.  Tht  Lard  of  thi  Manor  of  (hmtfU,  1  A.  &  E.  2S3.  And  see  IZigMS  ^*  At 
Etuiim  Countiu  Railway  Company^  10  A.  4d  B.  031, 668. 
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brid^ne ;  otherwise  there  is  nothing  to  regulate  the  level  of  the  approaches. 
An  immoderate  expense  would  be  thrown  upon  counties,  if  every  bridge 
built  under  this  act  were  as  wide  as  the  road  which  led  to  it.  On  the  other 
band,  if  the  limits  prescribed  by  sect.  47  were  inconvenient  in  any  particu- 
lar case,  the  difficulty  might  be  met  by  a  special  enactment,  which  is,  in 
fact,  done  in  stat.  7  W.  4,  &  1  Vict.  c.  xxvi.,  local  and  personal,  public.(a) 
Sect.  16  of  that  statute  recites  sect.  46  of  the  former  act,  and  states  that  the 
dimensions  of  bridges  over  public  carriage  roads  therein  specified  will  be 
'^  insufficient  and  unfit  for  such  a  bridge  as  the  public  convenience  will  re« 
^f;r^^  quire  "  for  carrying  the  railway  over  the  ^London  and  Holyhead 
•■  road ;  it  therefore  provides  for  the  case,  and  directs  that  plans  of 
every  bridge,  tunnel,  or  viaduct  to  be  erected  for  carrying  the  railway  over 
or  under  that  road,  ^^  and  of  the  approaches  thereto  respectively,"  shall  be 
submitted  to  the  Commissioners  of  Woods  and  Forests  for  approval,  and  the 
width  and  height  of  such  bridge,  &c.,  ^^  and  of  the  approaches  thereto  re- 
spectively," shall  be  settled  by  their  engineer,  &c.  There  the  approaches 
and  the  bridge  are  treated  as  one  entire  subject  of  regulation.  The  judg- 
ment of  Sir  L.  Shadwell,  V.  C,  in  The  JiUomey^  General  v.  The  London 
and  Souihompton  Railway  Company ^  9  Sim.  78,  S.  C.  1  Railway  Cases,  302, 
is  decisive  of  thb  case.  (He  then  read  the  judgment.  That  decision  ap- 
pears  to  have  been  acquiesced  in.  And  the  application  there  was  more 
fiivourably  circumstanced  than  this,  because  the  work  was  not  finished 
when  the  motion  was  made.  An  injunction  was  refused  there ;  ^  fortiori,  a 
peremptory  mandamus  will  not  be  granted  in  this  case.  The  work  is  done ; 
and  the  compulsory  powers  of  the  company  are  extinct  by  loss  of  time. 
[Coleridge,  J.  Supposing  that  you  were  bound  to  do  what  is  required, 
you  cannot  allege  your  own  non-feasance.]  If  the  object  be  punishment, 
the  prosecutors  may  indict ;  for  there  is  a  continuing  obstruction  :  but  to  a 
mandamus  it  is  a  sufficient  return  that  there  is  no  power  to  comply ;  Rex  v. 
The  Commiswmers  of  Sewers  in  Essex,  2  Stra.  763,  S.  C.  2  Ld.  Ray.  1479.(6) 
The  return  shows  mat  no  proper  demand  was  ever  made  upon  the  com« 

Cany,  for  that  they  were  not  called  upon  to  restore  the  road  till  their  powers 
ad  expired.  In  Regina  v.  The  Eastern  Counties  Railway  Company^ 
10  A.  &  E.  531,  (c)  the  argument  of  inability  to  obey  from  failure  of  powers 
*^Q1  ^^^  deemed  worthy  of  ^attention  by  the  court,  though  the  decision 
-I  did  not  turn  upon  it. 
Sir  /.  Campbellj  Attorney-General,  in  reply.  The  writ  states  a  demand 
made  within  six  months  after  commencement  of  the  operation,  conformably 
to  the  act ;  and  the  return  does  not  deny  it.  The  claim  to  extinguish  or 
permanently  narrow  any  road  as  the  company  please  is  unsupported  by  the 
statute.  Sect.  41  is  cleariy  applicable ;  and  the  mandamus  was  granted  on 
that  assumption.  Section  16  of  stat.  7  W.  4,  &  1  Vict.  c.  xxvi.,  providing  for 
the  revision  of  plans  in  a  particular  instance,  does  not  qualify  the  enactments 
in  question.  The  judgment  of  the  Vice-Chancellor  in  The  Jittomey^ General 
V.  The  London  ana  SmUhampton  Railway  Company,  9  Sim.  78,  S.  C.  1  Rail- 
way cases,  302,  proceeded  on  the  assumption  that  the  company  had  an  un- 
limited power  of  contracting  the  road  ;  whether  that  was  so  or  not  under 
the  statute  there  discussed  ;  it  is  denied  in  the  present  case.  And  the  Vice- 
Cbancellor  evidently  was  desirous  that  the  opinion  of  a  court  of  law  should 

(a)  **  To  amend  an  act  passed/'  hc^  **  for  making  a  railway  from  Birmiugham  to 
Gloucester,**  te. 

(6)  See  Rex  v.  lUmniy  4  A-  &  E.  130,  (31  E.  C.  L.  R.;)  Bfpna  y.  Payn,  U  A.  &  E.  MQ^ 
058,  (39  E.  G.  L.  R.) 

(e)  See  p.  657. 
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be  taken  on  the  point  No  question  ooold  arise  there  as  to  appfoachcs. 
These,  thouffh  part  of  the  bridge  for  some  purposes,  are  not  so  for  ail;  »d 
it  has  been  decided  that  an  iucHctment  for  non-repair  of  a  bridge  is  not  sup> 
ported  by  proving  non-repair  of  the  approaches.(a) 

The  court  said  that  they  would  look  into  the  papers  in  the  Regentt  Coml 
cate^  anti,  p.  55 ;  which  were  accordingly  laid  before  them. 

Cur,  adv.  vuU, 

*Lord  Demmait,  C.  J.,  now  delivered  the  judgment  of  the  court      .ma 

This  case  comes  before  us  upon  a  return  to  a  writ  of  mandamus,  ^ 
from  which  it  appears  that  the  said  company,  by  virtue  of  the  act  6  W.  4, 
c.  xiv.,  have,  for  the  purposes  of  the  said  railway,  taken  a  certain  poition 
of  the  turnpike  road  leading  from  Cheltenham  to  Tewkesbuiy,  and  erected 
a  bridge  thereon  to  carry  the  same  over  the  railway.  (His  lordship  then 
stated  the  length  and  breadth  of  the  approaches  respectively,  as  descnbed  b 
the  writ.)  The  mandatory  part  of  the  writ  in  substance  is  directing  the  aud 
company  to  restore  the  said  approaches  to  the  bridge  to  their  former  state. 

The  return  states  that  what  the  company  has  done  is  not  within  the  mean- 
ing of  the  said  act,  and  also  gives  certain  reasons  why  the  writ  cannot  be 
obeyed.  And  the  question  at  last  comes  to  this,  whether  this  case  is  within 
the  forty-first  section  of  the  said  act ;  because,  except  that  section  be  appli- 
cable, there  is  no  direct  provision  in  the  act  bearing  upon  the  case.  For, 
although  by  the  forty-sixth  and  forty-seventh  sections  the  breadth  of  the 
bridges  over  turnpike  roads  is  prescribed,  fifteen  feet,  there  is  :«o  directioQ 
as  to  the  width  of  the  approaches,  of  whatever  length  they  may  be,  and, 
consequently,  whatever  quantity  of  turnpike  road  may  have  been  ^^  (aW 
by  the  company  in  order  to  construct  them.  It  therefore  follows  that,  what- 
ever may  have  been  the  breadth  of  the  turnpike  road  before,  the  breadth  of 
the  part  applied  to  the  use  of  the  company  is  left  absolutely  to  their  discre- 
tion, except  there  be  an  implied  direction  to  make  the  approaches  as  wide 
as  the  bridge  itself. 

The  forty-first  section  is  as  follows.  (His  lordship  *read  the  sec-  r.^^ 
tion ;  see  p.  48,  49,  anti.)  And  the  argument  was,  that  this  section  ^ 
is  confined  to  the  case  of  a  turnpike  road  being  made  impassable  by 
the  works  of  the  railroad,  and  a  temporary  road  being  substituted  during 
such  interruption.  That  a  portion  of  this  turnpike  road  has  been  ^^  taken' 
within  the  words  and  obvious  meaning  of  this  section,  we  think  is  clear. 
How  the  works  were  actually  carried  on  we  do  not  learn  from  the  writ  itself 
or  the  return ;  that  is,  whether  there  was  a  temporary  line  substituted  during 
the  progress  of  the  works  for  the  whole  of  the  old  turnpike,  or  how  much.(i) 
That  there  mutt  have  been  some  substitution  in  that  part  of  the  old  line 
where  the  bridge  has  been  constructed  is  obvious :  that  there  must  have 
been  the  like  during  the  alterations,  which  we  find  have  been  made  along 
the  whole  or  the  greatest  part  of  the  rest  of  the  line,  is  probable.  And  ac- 
cordingly, we  thmk,  in  the  absence  of  any  other  provision,  in  a  matter 
ereatly  affecting  the  public  convenience,  that  it  is  not  too  forced  a  con$tnl^ 
tion  of  this  section  to  consider  this  as  being  a  road  which  the  company  were 
bound  to  restore  within  the  specifieil  time. 

With  respect  to  the  rest  of  the  return,  to  which  we  have  referred  generally, 

(a)  See  lUgina  ▼.  The  Mayor,  ^.,  of  Unroln,  8  A.  &  E.  SiS.  And  ib.  p.  69.  (36  E.  C.  L.  R.) 

(6)  An  affidavit  in  support  of  the  rule  for  a  mandamuH  suited  **Thal  the  said  comp»»y 

made  a  temporary  road  for  the  paftsa^e  of  the  public  during  the  time  that  the  said  bridg* 

and  approaches  were  being  conRtructed,  and  that  uieh  temporary  road  is  bow  discoa- 

tinned  and  in  fact  broken  ^ip." 
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ttittfc  Ae  company  vaamU  now  obey  the  writ  for  tlie  reasons  theieia  specified, 
we  hare  had  frequent  occasion  to  observe  that  we  consider  such  an  excuse 
inadmissible.  Before  the  company  avail  themselves  of  the  very  great  powers 
*621  ^^  which  they  are  ^vested,  against  the  public,  they  should  take 
•I  care  to  act  stnctly  within  Aose  powers.  As  to  the  compulsory 
right  of  taking  land,  &c.,  having  expired,  that  rests  entirely  with  the  com- 
pany :  for,  the  act  having  passed  in  the  year  1836,  the  works  in  question 
were  not  begun  till  more  than  two  years  afier,  when  the  power  was  gone. 
The  notice  to  them  is  alleged  to  have  been  in  time  according  to  the  act. 

It  remains  for  us  to  notice  a  case  cited  in  the  course  of  the  argument,  in 
which,  as  was  said,  the  vice-chancellor  has  put  a  diflerent  construction  upon 
a  clause  in  another  act  of  parliament  resembling  the  present.  It  is  true  that 
his  honour  does,  in  the  case  of  7%e  Mtamey- General  v.  The  London  and 
Southamjdon  Railway  Company^  9  Sim.  78,  S.  C.  1  Railway  Cases,  302, 
intimate  incidentally  such  an  opinion  as  has  been  attributed  to  him :  the 
question  before  him  then  being,  whether  he  should  declare  by  his  order  a 
certain  archwork  of  the  said  company  to  be  a  nuisance,  and  to  prohibit  them 
from  further  prosecuting  their  works,  because  they  were  about  to  abridge  the 
width  of  a  public  highway.  The  point,  however,  which  now  comes  before 
us  seems  to  have  been  ver^  slightly  touched  in  the  argument,  and  was  wholly 
unnecessaiy  for  the  decision  of  the  vice-chancellor;  which  was  that,  pro- 
vided the  said  arch  be  ^^  not  less'^  than  the  width  prescribed  by  the  act  of 
parliament,  he  did  not  feel  himself  to  be  justified  in  making  the  order  de- 
sired. The  vice-chancellor  also  gives  as  a  further  reason  lot  not  making 
that  order,  that  many  other  methods  were  open  to  raise  the  question,  (allud- 
ing especially  to  an  indictment  for  a  nuisance,)  without  his  interference, 
«goi  1  Railway  Cases,  316.  We  cannot  ^therefore  consider  this  to  have 
-I     been  the  deliberate  judgment  of  the  vice-chancellor  upon  this  subject. 

The  result  is,  that  the  rule  for  a  peremptory  mandamus  must  be  absolute. 
Rule  absolute. 


The  QUEEN  v.  The  Inhabitants  of  LYDEARD  ST.  LAWRENCE. 
This  case  is  reported,  11  A.  &  E.  616. 

IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 
CHAPMAN,  Esquire,  v.  LANE. 
This  case  is  reported,  11  A.  &  E.  980,  (39  E.  C.  L.  R.) 

64*]  *The  QUEEN  v.  The  BRISTOL  Dock  Company. 

Bjr  s  dock  act,  (48  0. 3,  c  cxI.)  certain  persons  were  formed  into  a  company  for  im- 
proving a  port,  and  made  proprietors  of  the  works,  and  were  authorized  and  required 
to  make,  complete,  and  maintain  a  new  course  or  channel  for  a  river,  the  same  lo  be 
of  equal  depth  and  breadth  at  the  bottom,  and  with  equal  inclination  of  the  sides,  aa 
llie  then  present  river  course  then  had  in  those  parts  theirof  which  had  not  been  ex* 
cavated  ^r  embanked,  or  as  near  as  circumstances  would  admit,  except  in  such  parta 
•Clbe  MW  coorae  aa  should  ha  cut  through  rock  or  stone. 
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A  mandainiiB  isnied  to  the  company,  stating  in  the  indocement  that  the  eoBMf  !■! 
made  and  completed  a  new  channel,  but  that  certain  parts  of  the  aooth  bank  or  nAe, 
not  cut  through  rock  or  stone,  had  since  become  and  were  broken  down  tad  o«t  of 
repair,  and  the  inclination  of  the  said  side  was  thereby  greatly  altered,  to  the  danger 
of  obstruction  of  the  navigation,  and  damage  of  all  the  liege  subjects,  Ac  And 
the  company  were  commiuided  to  repair  and  maintain  the  said  pans  o(  the  soath 
bank. 

SembU,  that,  aAer  the  issuing  of  the  writ,  the  defendants  were  not  entitled  to  object  that 
the  proper  remedy  was  indictment,  and  not  mandamus. 

But,  held,  that  mandamus  was  a  proper  remedy. 

Return,  that  the  company  were  not  required  by  the  statute,  nor  otherwise  liable,  to  repair 
and  maintain  the  said  parts ;  and  that,  as  near  as  circumstances  had  admitted  or  did 
admit,  they  had  maintained  the  new  course  of  equal  depth  and  breadth  at  the  bottom, 
and  with  equal  inclination  of  the  sides,  as  the  river  course,  at  the  time  of  the  aa 
passing,  had  in  those  parts  which  had  not  been  excavated  or  embanked,  and  except 
such  parts  of  the  new  course  as  had  been  cut  through  rock  or  stone. 

Heldj  that  the  first  part  of  the  return  was  bad,  as  traversing  matter  of  law,  and  also  be- 
cause a  legal  liability  appeared. 

That  the  second  part  was  also  bad,  as  not  answering  the  mandatory  part  of  the  writ,  bat 
applying  only  to  matter  stated  in  the  writ  as  a  consequence  of  the  omission  to  repair. 

• 

Mandamus  to  The  Bristol  Dock  Company.     The  inducement  stated  that, 
in  and  by  a  certain  act,  &c.,  (43  G.  3,  c.  cxI.,  local  and  personal,  public, 
"  for  improving  and  rendering  more  commodious  the  port  and  harbour  of 
Bristol,")  (a)  certain  persons  were  united  into  a  company  of  proprietois  of 
the  works  thereby  authorized  and  directed  to  be  made,  and  of  the  cats, 
canal,  &x;.,  hereditaments,  and  premises  which  should  belong  thereto  or  be 
held  therewith :  the  said  company  to  be  known  by,  and  use,  the  finn  or 
style  of  The  Bristol  Dock  Company,  and  to  haVe  such  powers  and  autborir 
ties  as  were  in  the  said  act  given  to  them :  and  it  was,  in  and  by  the  said 
act,  (amongst  *other  things)  enacted,  sect.  30,  that  it  should  be     r«^ 
lawful  for  the  company,  and  they  were  thereby  authorized  and  re-     '- 
quired^  (amongst  other  works)  to  make^  complete^  and  nuUntain  a  canal,  or 
entrance  basin,  in  Rownham  Mead,  in  that  part  of  the  parish  of  CliftoD 
which  lies  in  the  city  of  Bristol,  to  communicate  by  sufficient  gates  and  locb 
with  the  floating  harbour ;  and  also  to  make,  complete,  and  maintain,  &c., 
(other  works  specified ;)  and  also  to  make,  complete,  and  mmntain  a  new 
course  or  channel  for  the  river  Avon,  from  or  near  the  RedclifTe,  throu^ 
part  of  the  parish  of  Bedminster  in  the  county  of  Somerset,  and  through  part 
of  the  parishes  of  Saint  Mary  RedclifTe  and  Temple  in  the  said  city  of 
Bristol,  into  the  river  Avon,  at  or  near  the  high  land  called  Totterdown, 
the  same  to  be  of  equal  depth  and  breadth  at  the  bottom,  and  with  equal  m- 
dination  of  the  sides,  as  the  then  present  river  course  then  had  in  those  paiis 
thereof  which  had  not  been  excavated  or  embanked  by  quay  walls  or  other 
buil  lings,  or  as  near  as  circumstances  would  admit,  and  except  only  in  suA 
parts  of  the  said  new  course  as  s/iould  be  cut  through  rock  or  stone  ;  and  also 
to  make,  complete,  and  maintain  such  other  works  and  improvements  within 
the  limits  in  the  said  act  after-mentioned,  as  the  said  company  should  coo- 
tider  necessary  for,  and  which  would  completely  answer  and  effect,  the 
purposes  aforesaid.     That,  by  virtue  and  in  pursuance  of  the  said  act,  aod 
of  certain  other  acts  of  pariiament  for  altering  and  amending  the  same,  aod 
extending  the  powers  and  provisions  thereof,  the  company  did  make  and 
complete  the  several  works  by  the  said  acts  in  that  behalf  directed  to  be 
made,  and,  amongst  other  works,  *did  make  and  complete  a  new     r»^ 
course  or  channel  for  the  river  Avon,  from  or  near  the  Redclifle,     ^ 
&c.,  (as  in  the  recital  of  the  clause  above ;)  but  that,  since  the  making  aad 

(a)  Sect.  1.  Bee /{tftaa  y.  2%<  Brul92  2M;  Coii9«iiy,lQ*B.  636, 596,  au^  (41 E^ 
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completiiig  the  said  new  course  or  channel  of  the  river  Avon,  certain  paiti 
of  the  south  bank  or  side  of  the  said  new  course  or  channel,  not  cut  through 
rock  or  stone,  l)^ing  between,  &c.,  (describing  the  situation,)  have  become, 
and  now  are,  broken  down  and  out  of  repair,  and  the  inclination  of  the  said 
side  of  the  said  parts  of  the  said  new.  course  or  channel  has  been  thereby 
greatly  altered  since  the  construction  thereof  as  aforesaid ;  to  the  great  dan- 
ger of  the  obstruction  of  the  navigation  of  the  said  river  Avon,  and  to  the 
great  damage  and  prejudice  of  all  liege  subjects  having  occasion  to  use  and 
navigate  the  same.  That  application  had  been  duly  made  to  the  company 
to  regain  and  maintain  the  said  parts  of  the  said  south  bank  or  side  of  the 
said  new  course  or  channel  of  the  said  river  Avon,  so  being  broken  down 
and  out  of  repair  as  aforesaid,  pursuant  to  the  directions  of  the  said  first 
mentioned  act,  and  to  their  duty  in  that  behalf:  but  that  the  company  had 
altogether  neglected  and  refused,  and  do  still  neglect  and  refuse,  to  repair 
and  maintain  the  same. 

The  writ  then  commanded  the  company  that  immediately  after  the  receipt 
of  the  writ  they  should  repair  add  maintain  the  said  parts  of  the  said  south 
bank  of  the  said  new  course  or  channel  of  the  said  river  Avon,  lying  be* 
tween,  &c.,  (as  before,)  so  made  by  them  under  the  provisions  of  the  said 
several  acts  for  the  improvement,  Ax.,  or  that  they  should  show  cause,  &c. 
Return.    That  the  company  are  not  required  by  the  statutes  in  the  said 
*671     ^^  mentioned,  nor  are  they  ^otherwise  liable,  to  repair  and  maintain 
■'     the  said  parts  of  the  south  bank  of  the  new  course  of  the  river  Avon, 
in  the  writ  mentioned.     And  that,  as  near  as  circumstances  have  admitted 
or  do  admit,  they  have  maintained  the  said  new  course  of  equal  depth  and 
breadth  at  the  bottom,  and  with  equal  inclination  of  the  sides,  as  the  then 
present  river  course,  at  the  time  of  the  said  act  of  parliament  passed  in  the 
forty-third  year  of  George  the  Third,  had  in  those  parts  thereof  which  had 
not  then  been  excavated  or  embanked  by  quay  walls  or  other  buildings^ 
and  except  only  in  such  parts  of  the  said  new  course  as  have  been  cut 
through  rock  or  stone.     Wherefore  the  company  cannot  and  ought  not  to 
repair  or  maintain  the  said  parts  of  the  said  south  bank,  as  by  the  writ  they 
are  commanded. 
The  case  was  argued  on  concilium  in  last  Hilaxy  term,  (a) 
Sir  J.  CampbeUj  Attorney-General,  against  the  return.     Mandamus  is  the 
proper  remedy  for  the  grievance  which  the  writ  shows ;  Bex  v.  The  Bristol 
Dock  Company f  6  B.  &  C.  181.    The  company  are  authorized  and  required 
to  make,  complete,  and  maintain  the  new  channel.     Whether  or  not  they 
were  reouired  to  make  and  complete  it,  they  are  at  any  rate  required,  after 
making  it,  to  maintain  it.    This  follows,  not  merely  from  the  word  ^^  re- 
quired," but  from  the  grant  of  the  power  to  make  the  channel  for  the  pub* 
•iisn     '^^  9  ^^  ^'  ^^^  Severn  and  Wye  BaUway  ^  Company^  2  B.  &  Aid. 
^J     646 ;  JZear  v.  InhabUants  of  Kent,  13  East,  220 ;  BexY,  InhabUanU 
of  Lmdseyj  14  East,  317 ;  Rex  v.  Kerrison^  3  M.  &  S.  526.    In  those  cases 
mere  were  no  words  expressly  requiring  the  act  to  be  done :  but  the  dutv  was 
implied  from  the  powers  having  been  granted  and  accepted.     Then  the  re- 
turn furnishes  no  answer.    The  mandatory  part  of  the  writ  commands  the 
company  to  repair  and  maintain  the  parts  named  of  the  new  channel.    But 
the  return  first  denies  the  lej^l  liability,  which  results  as  an  inference  of  law 
from  the  statute ;  and  then  it  adds  that  they  have  maintained  the  channel  in 
4  certain  specified  condition  as  near  as  circumstances  admit.    This  does  not 

(a)  Iwoaij  SOth,  1841.    Before  Lord  Denmsn,  C.  J,  LiiUedale,  Pattesi  n  Md  Ci»l» 
ddge,  Ji* 
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show  a  compliance  with  the  command  of  the  writ.  It  is  like  the  return  in 
Bex  V.  Uie  Ouze  Bank  Cammisrimiers,  3  A.  &  E.  544,  (30  £.  C.  L.  R.) 
There  Patteson,  J.,  said  that  he  should  not  have  thought  it  eK)ugh  if  the 
eommissioners  had  even  returned  that  they  had  done  all  things  necessary  for 
patting  the  banks  in  a  permanent  state  of  repair. 

Sir  F.  Pollock  J  contril.  The  return  answers  all  that  is  properly  the  sub- 
ject of  a  mandamus.  For  neglect  of  ordinary  repair  the  proper  remedy  is 
not  mandamus,  but  indictment :  Begina  y.  Tm  Trustees  of  the  Oa^ord  and 
Witney  Twmpike  Boads,  12  A.  &  £.  427,  (40  £.  C.  L.  K.)  In  Bex  y.  In- 
habitants  of  Kenij  Bex  v.  Inhabitants  of  Lmdsey^  and  Bex  v.  Kerrisonj  cited 
on  the  other  side,  the  remedy  was  indictment.  In  B^ina  v.  Gamblej  11  A. 
&  £.  69,  this  court  refused  a  mandamus,  where  the  parties  applying  had 
other  means  of  enforcing  the  alleged  duty ;  and  there  *Lord  Den-  r^go 
MAN,  C.  J.,  appears  to  disapprove  of  Bex  y.  7%e  Severn  and  Wye  ^ 
Bailway  Company,  Even  in  a  civil  action,  if  the  statute  raise  a  duty,  case 
lies  at  the  suit  of  an  individual  injured  by  the  neglect  of  such  duty ;  Ptn--^ 
naby  v.  The  Lancaster  Canal  Company,  11  A.  &  £.  223,  (39  E.  C.  L.  IL,) 
The  Lancaster  Canal  Company  v.  Pumahy,  11  A.  &  £.  230,  (39  £.  C.  L.  R.) 
Those  two  cases  also  show  that  the  question  here  is  as  to  the  duty  shown 
by  the  statute,  and  docs  not  depend  on  the  manner  in  which  that  duty  is  coo* 
strued  in  the  mandatory  part  of  the  writ.  The  act  does  not  in  terms  require 
the  company  to  repair  the  new  channel,  but  only  to  make,  complete,  and 
maintain  it :  though  in  interpreting  the  words  of  a  local  act  so  minute  an 
interpretation  may  perhaps  not  be  admissible  as  may  be  applied  to  those  of 
a  general  act.  But  the  return  answers  so  much  of  the  command  as  die  statute 
justifies,  and  applies  specifically  to  the  grievance  in  the  inducement 

Sir  /•  Campbell,  Attorney-General,  m  reply.  The  propriety  of  is-ming 
the  writ  cannot  be  questioned  at  this  stage  of  the  proceedings.  The  eouil 
will  not  permit  so  vague  a  return :  it  ou^t  to  show  what  the  circumstancei 
are  which  do  not  admit  of  the  duty  being  more  fully  performed ;  Bex  v.  TKt 
Ouze  Bank  Commissioners,  Cur.  adv.  vuU, 

LfOrd  Denman,  C.  J.,  in  last  Trinity  term,  (May  26th,)  deliverer',  the  judg- 
ment of  the  court. 

The  Bristol  Dock  Company,  to  whom  this  writ  of  mandamus  was  ad- 
dressed, are  created  by  a  local  act,  stat.  43  G.  3,  c.  cxl.,  to  improve  the  port 
and  habour  of  ^Bristol  by  doing  certain  works,  among  which  are  rm^Q 
(sect.  30)  the  making,  completing,  and  maintaining  a  new  course  or  '- 
channel  for  the  Avon,  from  or  near  the  Redclifie,  by  a  certain  line,  into  the 
Avon,  at  a  point  described  *^  the  same  to  be  of  equal  depth  and  breadth  at 
the  bottom,  and  with  equal  inclination  of  the  sides,  as  the  then  present  river 
course  then  had  in  those  parts  thereof  which  had  not  been  excavated  and 
embanked  by  quay  walls  or  other  buildings,  or  as  near  as  circumstances 
would  admit,  and  except  only  in  such  parts  of  the  said  new  course  as  should 
be  cut  through  rock  or  stone."  The  thirtieth  clause  expressly  requires  them 
to  make,  complete,  and  maintain  these  worics. 

THLs  lordship  then  read  the  material  parts  of  the  writ,  p.  64 — 66,  anti ; 
ana  of  the  return,  p.  66,  ant^.) 

On  argument,  objection  was  taken  to  the  writ,  because  it  only  enjoined 
the  doing  that  for  omitting  which  the  company  are  liable  to  indictment.  But 
we  think,  even  if  such  an  objection  did  not  come  too  late  after  the  writ  has 
issued,  that  it  is  entitled  to  no  weight.  Those  who  obtain  an  act  of  parlia- 
ment for  executing  great  public  works  are  bound  to  fulfil  all  the  duties  thereby 
thrown  upon  them,  and  may  be  called  upon  by  this  court  so  to  do.    V  this 
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breach  of  contract  causes  a  public  nuisatice  also,  that  cannot  dispense  with 
the  necessity  of  a  specific  performance  of  the  obligation  jontracted  by  them. 

Then  the  return  \z  insufficient,  merely  denying  the  liability  to  repair  the 
south  bank.  This  is  traversing  matter  of  law ;  and  the  law  is  clearly  against 
them :  for  the  south  bank  of  the  new  channel  plainly  appears  to  be  a  part 
^.n  of  the  works  done  under  the  act,  which  the  ^company  are  bound  to 
•1  repair.  The  added  statement,  that,  as  near  as  circumstances  would 
admit,  they  hare  kept  the  inclination  equal,  (which  might  possibly  have 
been  an  answer  if  the  mandatory  part  of  the  writ  had  merely  required  such 
inclination  to  be  preserved,)  is  certainly  no  answer  to  the  writ  as  it  is  framed : 
for  the  want  of  such  equality  of  inclination  is  merely  stated  as  a  consequence 
of  their  omission  to  repair  and  maintab. 

If  so,  a  peremptory  mandamus  must  be  awarded. 

Peremptory  mandamus  to  issue. 


DEWAR  V.  SWABEY  and  Another. 
This  case  is  reported,  11  A.  &  £.  913. 


WILLIAMS  V.  JONES  and  Another. 
This  case  is  reported,  11  A.  &;  £.  643. 


t««2i         *The  five  following  cases,  on  the  jurisdiction  of  borough  quartet 
-'     sessions,  are,  for  convenience,  placed  together,  though,  in  some  im* 
stances,  out  of  their  proper  order. 


The  QUEEN  v.  The  Inhabitants  of  ST.  EDMUND'S,  SALISBURY. 

l%e  recorder  of  a  corporation  haWng  a  grant  of  quarter  sessions  under  stat.  5  &  6  W. 

4,  c  76,  s.  103,  with  the  powers  described  in  s.  106,  may  try  appeals  against  crders  of 

removal  from  places  within  the  borough. 
Where  the  sessions  for  the  county  wherein  such  borough  is  situate  had  cognisance  of 

such  appeals  under  stat.  8  &  9  W.  3,  c.  30,  before  the  Municipal  Corporation  Act  was 

passed,  Qtupre  whether  they  still  have,  for  that  purpose,  a  concurrent  jurisdiction  with 

the  borough  sessions,  (a) 
BM  that,  if  they  have,  yet,  if  the  first  session  at  which  it  is  practicable  to  appeal  b« 

those  of  the  borough,  the  appeal  should  be  brought  there. 

The  Wiltshire  court  of  quarter  sessions,  on  appeal,  quashed  an  order  of 
Kmoral,  subject  to  the  opinion  of  this  court  upon  the  following  case. 

Two  justices  of  the  peace  acting  in  and  for  the  borough  of  New  Sarum,  one 
of  them  being  the  mayor  of  the  said  borough,  by  an  order  under  their  hands 
and  seals,  bearing  date  May  6th,  1839,  retnoved  Thomas  Spragg  and  his 
wife  from  the  parish  of  St.  £dmund,  in  that  borough,  to  the  parish  of  Stock* 
bridge,  in  the  county  of  Southampton.  The  parishioners  of  Stockbridge 
appealed  against  the  order  to  the  Michaelmas  quarter  sessions j  holden  al 
Marlborough,  in  and  for  the  county  of  Wilts,  October  15th,  1839.  The 
respondents  objected  that  die  cotmly  magistrates  had  no  jttrisdicdon  to  heaf 

(a)  See  Rtgma  y.  The  JwHctM  of  Suffolk,  ^^  p.  86,  post 
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^e  appeal)  and  that  it  ought  to  have  been  made  to  the  quarter  sessioiui 
holden  for  the  borough  of  Salisbury,  on  the  14th  October,  1839,  that  borou^ 
possessing  a  separate  court  of  quarter  sessions  under  the  provisions  of  stat. 
6  &  6  W.  4,  c.  76,  8.  103.  This  objection  was  overruled ;  and,  the  re- 
spondents not  being  prepared  to  ^produce  the  original  examination  r^* 
pf  Spra^,  the  order  of  removal  was  quashed,  subject  to  the  opinion  ^ 
of  the  Court  of  Queen's  Bench  as  to  the  question  of  jurisdiction. 

With  reference  to  that  question,  it  appears  that  the  borough  of  New  Saram 
is  one  of  the  boroughs  mentioned  in  the  first  section  of  Uie  schedule  (A), 
annexed  to  the  act  5  &  6  W.  4,  c.  76.  Its  limits  (declared  bv  sect.  7}  in* 
elude  the  city  of  New  Sarum,  the  liberty  of  the  Close,  and  part  of  the 
parishes  of  Milford  and  Fisherton  Anger.     Previously  to  the  passing  of  stat. 

5  &  6  W.  4,  c.  76,  creating  the  boroueh,  the  city  of  New  Sarum  consisted 
of  three  parishes,  (of  which  the  respondent  parish  is  one,)  and  was  originallj 
incorporated  by  charter  of  Henry  III.     In  the  year  1611  a  charier  vas 

g "anted  by  King  James  to  the  inhabitants  b;^  the  name  of  The  Mayor  and 
ommonalty  of  the  City  of  New  Sarum,  with  perpetual  succes^on,  and 
power  to  the  mayor,  recorder,  and  aldermen  to  inquire,  hear,  and  determine, 
within  the  city  aforesaid,  all  and  all  manner  of  murders,  felonies,  misprisdcms, 
riots;  routs,  oppressions,  extortions,  forestallings,  regratings,  trespasses, 
offences,  and  all  other  things  whatsoever,  from  time  to  time,  within  the  citr 
aforesaid  and  the  liberties  and  precincts  thereof,  arising  and  happening,  vhicli 
to  the  office  of  a  justice  of  the  peace  in  any  manner  belong  or  appertain,  or 
which  hereafter  shall  or  may  happen  to  belong  or  appertain,  or  which  in  anj 
manner  before  justices  of  the  peace  ought  to  be  or  may  be  inquired  of,  heard, 
or  determined,  together  with  the  correction  and  punishment  thereof;  and  all 
other  things  to  do  and  execute  within  the  city  aforesaid,  as  fully  and  in  as 
ample  a  manner  and  form  as  the  justices  of  the  peace  of  the  county  of  Wilts  or 
elsewhere :  with  the  ^following  non-intromittant  clause :  "  And  that  r^i 
die  justices  of  peace  of  us,  our.  heirs  and  successors,  in  the  county  *■ 
of  Wilts  aforesaid,  or  any  of  them,  hereafter,  within  the  city  aforesaid,  or 
liberties  thereof,  shall  not  in  any. manner  intermeddle  nor  have  or  exercise 
any  jurisdiction  of  any  causes,  things,  or  matters  whatsoever  which  to  the 
justices  of  the  peace  of  the  city  of  New  Sarum  aforesaid,  by  virtue  of  these 
our  letters-patent,  belong  or  in  any  manner  appertain.  Charters  of  confinna- 
fion  were  also  granted  by  King  Charles  I.  in  1631,  and  Charles  II.  in  1675, 
both  containing  the  non-intromittant  clause. 

The  case  then  stated  that,  by  writ  of  privy  seal,  hearing  date  3d  June, 

6  W.  4,  (reciting  a  petition  of  the  town  council  in  that  behalf  pursuant  to 
stat.  5  &  6  W.  4,  c.  76,  s.  103,)  his  said  majesty  granted  unto  the  said  borough 
ttiat  a  separate  quarter  session  of  the  peace  should  thenceforth  continue  to 
be  held  in  and  for  the  said  borough  according  to  the  provisions  of  the  said 
act,  and  assigned  the  recorder  for  the  time  being  of  the  said  borough  to 
inquire  the  truth  more  fully  by  the  oath  of  good  and  lawful  men  of  the 
aforesaid  borough,  by  whom  the  truth  of  the  matter  should  be  better  known, 
of  all  and  all  manner  of  felonies,  misdemeanors,  and  of  all  and  singular 
other  crimes  and  oflences  of  which  justices  of  the  peace  might  or  ought 
lawfully  to  inquire,  by  whomsoever  or  after  what  manner  soever  in  the  said 
borough  done  or  perpetrated,  or  which  should  happen  to  be  there  done  or 
attempted,  and  of  all  and  singular  articles  and  circumstances,  ieind  all  othtf 
things  whatsoever,  that  coneemed  the  premises  or  any  of  them,  by  whom* 
■never  and  after  what  manner  soever  in  the  said  borough  done  or  pen^ 
mted)  or  which  tfaernfter  should  there  happen  to  be  done  or  attempted  in  wbt 
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^751     *i^&ii°^  soever,  and  to  inspect  all  indictments  what80t.rer  so  before 
-■     him  the  said  recorder  taken  or  to  be  taken,  or  before  others  late  the 
justices  of  the  peace  in  the  aforesaid  borough  made  or  taken  and  not  then 
determined,  and  to  make  and  continue  processes  thereupon  against  a]l  and 
singular  the  persons  so  indicted,  or  who  before  the  said  recoider  thereafler 
should  happen  to  be  indicted,  until  they  could  be  taken,  surrendered  (hem- 
selves  or  should  be  outlawed,  and  to  hear  and  determine  all  and  singular 
the  felonies  and  misdemeanors  and  offences  aforesaid,  and  all  and  singular 
other  the  premises,  according  to  the  laws  and  statutes  of  England,  as  in  the 
like  case  it  had  been  accustomed  or  ou^t  to  be  done  before  and  by  courts 
of  quarter  sessions  in  England,  and  the  same  offenders  and  every  of  them 
for  their  offences,  by  fines,  ransoms,  amerciaments,  forfeitures,  or  other  means, 
as,  according  to  the  laws  and  customs  of  England  or  form  of  the  ordinances 
and  statutes  aforesaid,  it  had  been  accustomed  or  ought  to  be  done,  to  chas- 
tise  and  punish :  provided  always,  that,  if  a  case  of  difficulty  upon  the  de* 
termination  of  any  of  the  premises  should  happen  to  arise  before  the  said 
recorder  for  the  time  being,  then  judgment  should  in  no  mse  be  given 
thereon  before  him  unless  in  the  presence  of  one  of  the  justices  appomted 
to  hold  the  assizes  in  the  county  of  Wilts :  and  thereupon  it  was  commanded 
to  the  recorder  for  the  time  being  that  to  keeping  the  peace,  ordinances, 
statutes,  and  all  and  singular  other  the  premises,  he  should  diligently  apply 
himself,  and  that,  at  certain  days  and  places  which  he  should  appoint  for  the 
purpose,  into  the  premises  he  should  make  inquiry,  and  all  and  singula! 
other  the  premises  hear  and  determine,  and  perform  and  fulfil  them  in  the 
^g1     aforesaid  form,  doing  'therein  what  to  justice  apjiertained,  according 
^  '  to  the  law  and  custom  of  England,  saving  unto  his  majesty  the  amer- 
ciaments and  other  things  to  him  therefipom  belonging.    And  it  was  further 
commanded,  by  the  tenor  of  those  presents,  that  the  proper  officers  of  the 
aforesaid  borough,  at  certain  days  and  places  which  the  said  recorder  should 
make  known  to  them,  should  cause  to  come  before  him  the  said  recorder  so 
many  and  such  good  and  lawful  men  of  the  said  borough  by  whom  the 
truth  of  the  matter  in  the  premises  should  be  better  known  and  inqui^d 
into. 

The  recorder  of  the  borough  of  New  Sarum  is,  by  virtue  of  his  office,  stat. 
5  &  6  W.  4,  c.  76,  s.  103,  one  of  the  justices  of  the  peace  of  the  borough. 

The  question  for  the  opinion  of  this  court  was,  whether  or  not  the  court 
of  quarter  sessions  for  the  county  of  Wilts  had  jurisdiction  to  try  the  said 
appeal? 

The  case  was  argued  in  last  Hilary  term.(a) 

Ball  and  Graham  F.  Moorey  in  support  of  the  order  of  sessions,  llie 
county  quarter  sessions  had  jurisdiction.  By  stat.  8  &  9  W.  3,  c.  30,  s.  6, 
which  was  subsequent  to  the  charter  of  1675,  it  was  enacted  that  ^*  the 
appeal  against  any  order  for  the  removal  of  any  poor  person  from  out  of  any 
parish,  township,  or  place,  shall  be  had,  prosecuted,  and  determined,  at  the 
general  or  quarter  sessions  of  the  peace  for  the  county,  division,  or  riding, 
^wherein  the  parish,  township,  or  place,  from  whence  such  poor  person  shall  be 
removed,  doth  lie,  and  not  elsewhere ;  any  former  law  or  statute  to  the  con- 
^m-i  trary  thereof  in  anywise  notwithstanding.''  The  *Muncipal  Cor- 
-■  poration  Act,  5  &  6  W.  4,  c.  76,  does  not  annul  that  provision.  It 
repeals  (by  s.  1)  so  much  of  all  st^itutes  and  charters  ''relating  to  the 
several  boroughs  named  in  the  schedules  (A.)  and  (B.),"  as  may  be  incon« 
AStent  with  that  act ;  but  sect.  6,  of  stat.  8  &  9  W.  3,  c.  30,  is  not  an  enact* 

(a)  Jaaoary  SSd.    Before  Lord  DcnmaB,  C.  J^  Littledale,  Patteton,  and  Coleridge,  if 
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ment  relating  to  any  particular  borough.  Bj  sect.  105  of  stat  5  &  6  W.  4, 
c.  76y  "when  any  borough  baa  obtained  a  grant  of  quarter  sessions^  the  re- 
corder is  to  be  the  sole  judge,  ^^  and  such  court  of  quarter  sessions  of  the 
peace  shall  be  a  court  of  record,  and  shall  hare  cognLsance  of  all  crimes, 
offences,  and  matters  whatsoever  cognisable  by  any  court  of  quarter  sessions 
of  the  peace  for  counties  in  England."  But  these  words  have  not  the  effect 
of  repealing  stat.  8  &  9  W.  3,  c.  30,  s.  6,  and,  if  not,  the  words,  *'  and  not 
elsewhere,"  in  that  clause,  still  give  the  county  sessions  an  exclusiye  juris* 
diction  over  appeals  in  cases  of  removal.  It  is  not  clear  that  the  grant  to 
this  corporation  does,  in  terms,  give  the  recorder  authori^  to  tiy  appeals. 
[CoLEBiDGE,  J.  The  crown  cannot  grant  less,  upon  the  petition  for  a  couit 
of  quarter  sessions,  than  stat.  5  &  6  W.  4,  c.  76,  s.  105,  points  out  Lord 
Dekman,  C.  J.  We  have  dealt  with  diis  question  before,  (a)]  If  it  b  to 
be  inferred  from  that  clause  that  the  recorder  of  a  borough  acquires  any 
jurisdiction  over  such  appeals,  a  concurrent  jurisdiction  at  least  remains  in 
the  county  sessions.  [Coleridge,  J.  Can  a  party  then  carry  his  appeal  to 
either?  Or  how  is  it  to  be  decided  which  of  the  sessions  shall  try  ?]  He 
might  perhaps  appeal  to  either,  or  to  the  nearest.  [Patteson,  J.  An 
option  of  this  kind  is  given  by  stat.  17  G.  2,  *c.  38,  s.  5,  on  appeal  r^a 
a^inst  poor  rates.]  If  it  had  been  intended  to  take  away  the  juris-  ^ 
diction  of  the  county  sessions  in  these  cases,  the  legislature  would  have 
abolished  it  by  express  words,  as  it  has  declared,  by  stat.  5  &  6  W.  4,  c. 
76,  s.  107,  that  certain  jurisdictions  of  bodies  coiporate  and  their  members 
shall  cease. 

As  to  the  operation  of  this  latter  act,  sect.  105,  upon  stat.  8  &  9  W.  3, 
c.  30,  s.  6,  the  rule  is  that  ^'  a  later  statute,  general  and  affirmative,  docs 
not  abrogate  a  former  which  is  particular ;"  Com.  Dig.,  ParUamenly  (R  9). 
Several  authorities  on  this  point  are  collected  in  the  argument  of  t^ephen, 
Serjt.,  in  Paget  v.  Foley^  2  New  Ca.  679.  And  Bridgman,  C.  J.,  lays  down, 
in  Lyn  v.  Wyrij  Sir  O.  Bridgman's  Judgments,  122, 127,  that  ^^  the' law  will 
not  allow  the  exposition"  of  a  statute  "  to  revoke  or  alter,  by  construction 
of  general  words,  any  particular  statute,  where  the  words  may  have  theiz 
proper  operation  without  it :"  to  which  point  he  cites  Lard  Iktrcy^s  Caat^ 
Cro.  Eliz.  512.(6)  So  it  is  laid  down  in  19  Vitu  Abr.  525,  tit  StaMa, 
(£.  6)  pi.  132,  that  prior  laws  are  not  abrogated  by  later  ones,  if  the  latter 
*'  be  not  contradictory  or  contrary  to  the  former ;"  and  Dr.  Fonter'^s  Ca»^ 
11  Rep.  56  b,  61  a,  62  b,  63  a,  b,  and  TrudgMs  Case,  11  Rep.  63  b,  there 
cited,  are  referred  to.  Affirmative  statutes  do  not  take  away  a  prior  exemp- 
tion :  this  was  decided  in  Rex  v.  Pugh^  1  Dou^.  188,  where  the  question  was 
whether  the  then  existing  statutes  respecting  Junes  had  deprived  the  resiantsin 
the  manor  and  hundred  of  Battle  Abbey  of  an  exemption  from  *serv-  rti^Q 
trig,  which  they  claimed  by  custom  and  by  charter.  The  general  ^ 
affirmative  words  in  the  present  case  may  be  satisfied  without  destroying  tbe 
effect  of  stat.  8  &  9  W.  3,  c.  30,  s.  6.  J^vna  v.  The  Recorder  of  Hull,  8  A.  & 
E.  638,  does  not  apply,  because  (according  to  the  view  taken  by  the  court) 
no  difficulty  arose  uiere  from  a  prior  statute.  [Coleridge,  J.  And  Kings- 
ton-upon-Hull  was  a  county.]  In  Regina  v.  St.  Lawrence,  Ludlow,  11  A.  & 
R  170,  the  power  claimed  for  the  recorder  had  not  been  expressly  taken 
away  from  the  borough  sessions  by  a  previous  statute  and  transferred  to  other 

(a)  See  Rtgina  ▼.  The  Bufordtr  of  HM,  8  A.  &  I^.  638 ;  Rtgina  y,  St.  LawmiQi,  iMikm, 
11  A.&E.  170. 

(6)  See  8.  C.  Moore,  417,  pi.  571 ;  17  Yin.  Abr.  126»  SOI,  tit.  Prmgatne  of  Uu  Kmft 
(A.  e)  pi.  1»  (Z.  d)  pi.  L 
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parties.  [Coleridge,  J.  Sect  1  of  stat.  5  &  6  W.  4,  c.  76,  contains  a 
geneial  i epeal  of  former  statutes  "  inconsistent  with  or  contrary  to  the  pro- 
visions" of  that  act]  It  would  not  be  inconsistent  with  the  act  that  the 
county  sessions  should  retain  a  concurrent  jurisdiction  with  that  of  the 
borough.  If  sect  105  had  said  in  direct  teraas  that  the  recorder  should  try 
appeals  in  cases  of  removals,  that  would  not  take  away  the  power  of  the 
county  sessions,  unless  negative  words  had  been  added,  forbidding  those 
sessions  to  try  them.  The  want  of  negative  words  was  relied  upon  in  Bex 
T.  Pmney,  2  fi.  &  C.  322 ;  Bnd  Rez  v.  The  Justices  of  Leicester,  7  B.  & 
C.  6.  [Coleridge,  J.  Before  stat.  8  &  9  W.  3,  c.  30,  the  county  ses- 
sions could  not  have  tried  an  appeal  against  an  order  of  removal  from  the 
borough.  That  act  originated  the  jurisdiction.  Is  it  not  then  inconsistent 
with  stat  6  &  6  W.  4,  c.  76,  s.  105?]  Dr.  Foster's  Case,  11  Rep.  61  a, 
62  b,  63  a,  b,  shows  how  subsequent  acts  are  deemed  to  afiect  prior  ones, 
and  that  the  construction  which  makes  the  one  abrogate  the  other  is  not 
fitvoured.  Sect  111  of  stat.  5  &  6  W.  4,  c.  76,  which  enacts  that  no  part 
*801     ^^  ^  borough,  ^obtaining;  a  separate  court  of  quarter  sessions, 

-'  *^  shall  be  within  the  jurisdiction  of  the  justices  of  any  county  from 
which  such  borough  before  the  passing  of  this  act  was  exempt,"  has  clearly  no 
eflect  here,  the  non-intromittant  clause  of  the  first  charter  having  been  abro- 
gated by  stat.  8  &  9  W.  3,  c.  30,  s.  6.  This  latter  secdon,  therefore,  is 
not  (according  to  the  distinction  in  Dr.  Foster's  Cast,  11  Rep.  63  a,  con- 
trary «'  in  matter"  to  sect  111  of  stat  5  &  6  W.  4,  c.  76. 

Sir  F.  Pollock  and  SSade,  contrft.  If  there  was  a  concurrent  jurisdiction, 
the  borou^  sessions  were  the  first  in  point  of  time,  and  the  appellants  were 
bound  to  carry  their  appeal  to  the  next  sessions  capable  of  trying.  But  the 
county  sessions,  even  if  Aey  had  been  holden  first,  were  not  capable,  stat. 
5  &  6  W.  4,  c.  76,  s.  1,  having  expressly  repealed  so  much  of  all  statutes 
and  charters  as  is  ^^  inconsistent  with  or  contrary  to  the  provisions"  of  that 
act.  [Lord  Denbcan,  C.  J.  The  words  are,  <<  statutes,"  &c.,  **  relating 
to  tlie  several  borou^s  niAned,"  ^^  or  to  the  inhabitants  thereof,"  &c. :  but 
I  do  not  think  the  clause  is  confined  to  local  acts.  Whatever  is  inconsist- 
ent with  this  act  is  repealed :  the  question  is,  how  much  is  inconsistent.] 
*' Relating,"  &c.,  may  refer  only  to  the  words  immediately  preceding, 
**  charters,  grants,  and  letters-patent  now  in  force."  The  object  of  stat. 
8  &  9  W.  3,  c.  30,  s.  6,  in  giving  a  jurisdiction  to  the  county  sessiorvs  was 
to  provide  a  competent  tribunal,  which  was  not  always  to  be  found,  at  that 
time,  in  boroughs.  But  that  reason  no  longer  operates,  where  a  borough 
has  a  court  of  quarter  sessions  under  stat  5  &  6  W.  4,  c.  76,  s.  103,  with 
*8l1     ^  ^professional  recorder  as  sole  judge.    By  the  words  of  sect.  105, 

-■  such  borough  court  is  to  *'  have  cognisance  of  all  crimes,  oflences, 
and  matters  whatsoever  cognisable  by  any  court  of  quarter  sessions  of  the 
peace  for  counties  in  England."  And  though  the  conclusion  is  perhaps  not 
^  necessary  one)  it  may  be  inferred  from  sect.  Ill,  that  the  leorislatnre 
meant  the  recorder  to  have  an  exclus  ve  jurisdiction.  [Patteson,  Jf.  That 
clause  excludes  the  jurisdiction  of  county  justices  where  the  borough  was 
exempt  from  it  before  the  statute:  but  boroughs  were  not  so  exempt  in 
cases  of  appeal  against  orders  of  removal,  (a)]  It  is  sufficient  here  to  rely 
on  sect.  105,  the  eflect  of  which  is  to  transfer  the  jurisdiction,  not  to  give  a 
concurrent  one.  [Coleridge,  J.  It  is  not  said  that  the  borough-court 
shall  have  the  same  jurisdiction  as  the  county  sessions,  but  that  it  '^  shall 

(a)  See  Regina  v.  Tht  Inhabitanli  of  Bridgtwater,  10  A.  A;  E.  711 ;  Regina  v.Dtant,  p 
96,  pose 

3c2 
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hare  cogDtsance  of  all"  ''  matters''  cognisable  tbere.l  This  clause  has  been 
construed  favourably  to  the  borou^  jurisdiction  in  negina  v.  Si.  Lawnna^ 
LudhWj  11  A.  &  £.  170.  [Coleridge,  J.  It  \vas  said  there  that  the 
recorder  had  cognisance  of  matters  before  cognisable  by  the  oountj  ses- 
sions, but  not  that  the  jurisdiction  was  taken  from  them.]  It  may  be 
admitted  that,  ordinarily,  particular  words  in  a  prior  statute  are  not  repealed 
by  general  words  in  a  subsecjuent  one ;  but,  where  a  new  jurisdiction  is 
erected  by  statute,  the  court  will  look  to  the  intention  of  the  I^islature,  and, 
in  acconlance  with  it,  construe  permissive  words  as  obligatory.  Thus  in 
Crisp  V.  Bunburyj  8  Bing.  394,  (21  £.  C.  L.  R.,Ka^  which  was  an  action 
against  the  ^trustees  of  a  savings  bank  for  money  naa  and  received,  r,/^ 
it  was  objected  that  stat.  9  G«  4,  c.  92,  s.  45,  ousts  the  common  ^ 
law  courts  of  jurisdiction  by  enacting  that,  in  case  of  dispute  between  the 
bank  and  any  depositor,  the  matter  ^^  shall  be  referred  to  the  arbitration," 
&c. :  and  Tutoal,  C.  J.,  said :  ^'  We  are  of  opinion,  that  both  with  refer- 
ence to  the  words  of  the  statute,  and  the  object  which  it  had  in  view,  the 
plaintiff  is  barred  from  maintaining  the  present  action  in  a  court  of  law,  aod 
must  pursue  the  remedy  provided  by  the  statute.  It  is  undoubtedly  true, 
that  the  jurisdiction  of  the  superior  courts  at  Westminster  is  not  to  be  ousted, 
except  by  express  words,  or  by  necessary  implication :  Cotes  v.  Kraght, 
3  T.  R.  442,  445 :  yet,  where  the  object  and  intent  of  the  statute  maniii»tlj 
reauires  it,  words  that  appear  to  be  permissive  only,  shall  be  construed  as 
obligatory,  and  shall  have  the  effect  of  oustbg  the  courts  of  their  jurisdic- 
tion, as  in  the  case  last  referred  to.''  [Littledale,  J.  If  the  new  juris- 
diction cannot  be  exercised  consistently  with  the  old,  your  aigumeot 
applies ;  but  not  if  the  one  can  have  eflect  without  ousting  the  other.]  It 
might  have  been  said  in  Crisp  v.  Bunburyj  that  the  prescnbed  reference  to 
arbitration  did  not  necessarily  oust  the  courts  of  their  jurisdiction.  If  the 
borough  and  county  sessions  have  concurrent  jurisdiction,  it  ought  not  to 
rest  with  appellants  to  choose  whether  they  will  go  to  one  or  the  other ;  but 
there  would  be  great  difficulty  in  giving  notice  of  trial  at  the  next  practicable 
sessions ;  for,  as  the  time  of  holding  borough  sessions  is  fixed  by  the 
recorder  (&)  and  not  by  statute,  it  probably  would  be  always  uncertain 
whether  the  borough  or  county  ^sessions  would  be  the  first.  [Lord  r«nn 
Denman,  C.  J.  There  are  other  cases,  like  this,  depending :  we  ^ 
will  not  decide  it  at  present.]  Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judnnent  of  the  court. 

The  act  8  &  9  W.  3,  c.  30,  s.  6,  required  that  the  appeal  against  any 
order  of  removal  of  any  poor  person  from  out  of  any  parish,  township,  or 
place  shall  be  tried  at  the  general  or  quarter  sessions  of  the  peace  for  the 
amnif/j  dwision^  or  ridings  wherein  such  parish,  &c.,  doth  lie,  and  not  else* 
where,  any  former  law  or  statute  to  the  contrary  notwithstanding.  Thus 
the  trial  of  an  appeal  against  removal  from  a  parish  in  any  city  or  town, 
not  being  a  county  of  itself  took  place  at  the  quarter  sessions  for  the  county 
at  laree,  not  at  those  holden  for  the  town,  though  the  charter  might  contain 
a  ne  intromittant  clause. 

The  Municipal  Reform  Act,  by  section  103,  enables  the  crown  to  grant 
a  court  of  quarter  session  to  towns  corporate,  and  appoints  the  recorder  the 
sole  judge  in  such  court.  Then  the  105th  section  assigns  to  it  jurisrlictioo 
over  all  offences  '^  and  matters  whatsoever  cognisable  by  any  court  of  quarter 

(a)  And  see  Rex  v.  WlilenhaU  Savitiga  Bank,  6  A.  &  E.  95S. 
(6)  But  6  4d  6  W.  4,  c.  76,  s,  106. 
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of  the  peace  for  counties  in  Engiand ;''  and  to  the  recorder  "  power 
to  do  all  things  necessary  for  exercising  such  jurisdiction." 

The  present  case  is  that  of  an  (»tier  of  removal  made  by  two  justices  of 
the  peace  of  the  cit^  of  Salisbury  for  removal  of  paupers  from  a  parish  in 
the  city,  against  which  an  appeal  was  tried  at  the  October  session  for  the 
moAi  county  of  Wilts,  and  the  order  there  quashed,  ^subject  to  a  case 
-I  which  stated  a  very  old  charter  granted  to  the  city,  and  another, 
much  more  recent,  in  the  reign  of  James  the  First,  with  a  ne  intromittant 
clause,  and,  since  the  passine  of  the  Municipal  Reform  Act,  the  grant  of  a 
charter  in  the  usual  form  under  the  103d  section  above  (quoted. 

The  question  is  whether  stat.  8  &  9  W.  3,  c.  30,  which  clearly  applied 
to  Salisbury  before,  has  been  kept  alive  for  die  purpose  of  this  trial,  notwith- 
standing the  recent  charter. 

Much  learning  and  great  ingenuity  were  employed  in  maintaining  the 
affirmative  of  this  proposition :  but,  while  we  hold  that  a  positive  enactment 
is  not  to  be  repealed  by  inference,  we  must  also  act  on  the  maxim,  '^  leges 
posteriores  priores  contrarias  abrogant,"  wherever  it  comes  into  operation. 
Here  the  quarter  session  of  the  city  under  its  former  charters  was  deprived 
of  the  cognisance  of  appeals  against  orders  of  removal  by  the  8  &  9  W.  3, 
c.  30.  But  the  Municipal  Act  gives  to  the  city  sessions  all  the  jurisdiction, 
and  to  the  recorder  all  the  power,  that  formerly  belonged,  not  to  the  quarter 
seasons  of  a  town  corporate,  but  to  any  county  quarter  session.  The  use 
of  these  words  without  reference  to  stat.  8  &  9  W.  3,  c.  30,  might  raise  an 
argument  that  that  act  was  not  in  the  contemplation  of  the  parliament  of 
5  ft  6  W.  4,  though  much  most  probably  it  was ;  for  the  strongest  objection 
to  local  justices  of  the  peace  was  removed  by  the  appointment  of  a  single 
judicial  officer:  but,  even  if  this  intention  were  doubtful,  the  words  are  not. 
They  give  the  recorder  the  trial  of  all  matters  that  could  be  tried  by  .a 
county  session.  This  appeal  is  one  of  those  matters :  it  is,  therefore,  given 
*f<F%]  ^^  ^^  recorder :  and  the  *words  "  not  elsewhere  "  in  the  statute  of 
J     W.  3,  being  contrary,  are  abrogated. 

It  does  not  follow  that  there  might  not  be  a  concurrence  of  jurisdictions:  but, 
if  there  is,  the  borough  sessions  were  holden  earlier  than  those  for  the  county, 
and  the  appeal  ou^t  to  have  been  to  the  former.  The  rule  for  quashing 
the  order  of  sessions  must  be  absolute. 

Order  of  sessions  quashed,  (a) 

(a)  See  the  next  foar  cases. 


The  QUEEN  v.  The  Justices  of  SUFFOLK. 
The  QUEEN  v.  The  Justices  of  SHROPSHIRE. 
The  QUEEN  o.  The  Justices  of  LANCASHIRE. 

Where  a  separate  coart  of  qaarCer  sessions  has  been  granted  to  a  boroagh,  under  stat. 
6  dt  6  W.  4,  c  76,  the  recorder,  nnder  sect  106,  has,  in  such  coart,  exelasire  juris* 
diction  of  appeals  against  orders  of  remoFal  made  by  the  borough  justices. 

Lr  The  QUEEN  v.  The  Justices  of  SUFFOLK,  Palmer,  in  Michaelmas 
term,  1840,  obtained  a  rule  nisi  for  a  mandamus  to  the  justices  of  Suffolk 
to  enter  continuances  and  hear  the  appeal  of  the  churcb-^wardens,  &c.,  of 
<he  parish  of  Great  Yarmouth,  in  Norfolk,  against  an  order  of  the  justices 
of  the  peace  of  the  borou^  of  Ipswich,  in  Suffolk,  removing  Harriet  Day 
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from  die  parish  of  Saint  Helen's  in  die  ^id  borough  to  die  parish  of  Great 
Yarmouth. 

It  appeared  that  the  sessions  bad  refused  to  hear  the  appeal,  in  supposed 
conformity  with  a  rule  of  the  Suffolk  quarter  sessions,  and  diat  Ipsvridi, 
which  is  a  borough  named  in  sect.  1  of  schedule  (A.)  to  stat.  5  &  6  W,  4, 
e.  76,  has  a  separate  court  of  quarter  '^sessions,  by  grant  from  the  r«gg 
crown,  under  the  103d  section  of  that  statute.    In  last  term,  (a)  I- 

Pendergoit  showed  cause.  First,  the  rule  of  aearions  shoidd  be  upheld. 
(The  arguments  on  this  point  are  omitted.)  Secondly,  it  follows  from  tbe 
decisions  in  B^gina  v.  Saint  Edmund%  SaKsbury^  (i)  that  the  justices  of 
Suffolk  haye  no  jurisdiction.    It  is  clesur  that  the  recorder  of  Ipswich  has 

i'urisdiction.  [Lord  Denman,  C.  J.  It  does  not  appear  whedier  the 
pswich  or  the  Suffolk  quarter  sessions  will  be  bolden  first.  Perhaps  tbe 
writ  should  go,  in  order  to  haye  that  returned.]  That  circumstance  cannot 
determine  the  general  question.  The  quarter  sessions  of  a  borough  are 
holden  at  such  times  as  the  recorder  fixes,  sect.  105 ;  only,  by  sect.  121, 
ten  days'  notice  must  be  giyen  b^  the  clerk  of  the  peace.  It  is,  therefore, 
impossible  to  make  the  jurisdiction  depend  upon  the  respectiye  priority  of 
the  two  sessions,  since  that  will  in  most  cases  be  uncertain.  The  jurisdic- 
tion, therefore,  must  be  exclusiyely  in  the  recorder :  the  legislature  cannot 
haye  intended  to  giye  the  appellant  a  choice  between  the  two  courts. 

Palmer  J  contrit.  It  must  now  be  assumed  that  the  court  of  tbe  borough 
has  jurisdiction  in  this  case :  the  only  question,  therefore,  is,  whether  the 
county  sessions  haye  a  concurrent  jurisdiction.  There  is  no  inconyenieaoe 
in  so  holding:  of  the  two  tribunals,  the  county  sessions  appear  the  best; 


of  the  times  of  holding  the  two  courts  cannot  determine  the  question.  The 
proyision  of  stat.  8  &  9  W.  3,  c.  30,  s.  6,  giying  jurisdiction  to  the  justices 
of  the  county,  has  neyer  been  direcUy  repeued ;  though  it  must  now  be  ad- 
mitted that  the  words  ^^  not  elsewhere  "  are  repealed  by  stat.  5  &  6  W.  4, 
c.  76,  s.  105.  Cur,  adv.  vuU. 

In  The  QUEEN  v.  The  Justices  of  SHROPSHIRE,  a  mandamus  issued, 
reciting  that  the  justices  at  the  fi;eneral  quarter  sessions  of  the  county  bad 
been  required,  on  behalf  of  the  church- wardens,  &c.,  of  the  parish  of  Wem 
in  that  county,  to  hear  and  determine  the  merits  of  an  appeal  duly  made 
and  entered  at  the  county  sessions  against  an  order  of  two  justices  of  tbe 
borough  of  Shrewsbury,  in  the  same  county,  remoyin^  William  Griffiths,  bis 
wife,  and  four  children,  from  the  parish  of  St.  Julian  in  the  said  borough,  to 
the  parish  of  Wem :  and  that  the  justices  had  refused  to  hear,  &c.;  aod  tbe 
writ  commanded  them  to  enter  continuances  and  hear,  kc. 

The  return  stated  that  Shrewsbury  was  an  ancient  town  from  time  im- 
memorial, and  that  the  citizens,  &c.,  were  now  in  fact  and  deed  and  name 
a  body  politic  and  corporate,  by  the  name  of  J%e  Mayor^  a/ctarmen,  and 
burgessa  of  the  borough  of  ShrewAury.{c)  The  return  then  set  out  a  ckaiter 
of  14  C.  1,  to  the  mayor,  AC.  of  ^Shrewsbury.  (Nothing  ultimately  r,gg 
turned  on  this  charter;  and  the  arguments  referring  to  it  are  omitted.)     '■ 

(a)  June  3d,  1841.    Before  Lord  Deoman,  C.  J^  Pattsson,  WiUiama.  and  Coleridge,  Ji 

(6)  Antd,p.  73. 

(c)  The  corporation  of  Shrewsbory  is  mentioned  in  sect  1  of  schedule  (A.)  of  stall 
St  S  W.  4,  c.  76,  by  the  style  of  **  Mayor,  aldermen,  and  bwigwaas  of  the  town  of  8hre«>* 
bury  in  the  county  of  Salop." 
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It  further  idleged  that,  in  6  W.  4,  the  council  of  tiie  borough  had  petitioned 
the  crown  for  a  separate  court  of  quarter  sessions,  and  the  crown,  in  pursu* 
ance  of  stat.  5  &  6  W.  4,  c,  76,  had  granted  this  by  letten«patent,  the  sub- 
stance of  which  was  set  forth  on  the  return.  That  the  appeal  was  not  duly 
made  and  entered  at  the  county  quarter  sessions,  though  in  fiict  it  was  made 
and  entered  at  the  time  mentioned  in  the  writ.  That  the  part  of  the  parish 
of  St  Julian  from  which  the  removal  was  made  was  in  the  time  of  Car.  1, 
and  has  been  ever  since,  within  the  jurisdiction,  suburbs,  precincts,  and 
liberties  of  the  said  borough  of  Shrewsbury,  and  within  the  cognisance  and 
jurisdiction  of  the  recorder  of  the  anid  borough  of  Shrewsbury,  and  is  part 
of  such  borough  of  Shiewsbuiy,  and  is  not  within  the  jurisdiction  of  the 
justices. 

The  case  was  beard  on  concilium  in  last  term.(a) 

Corbet^  against  the  return.  The  county  sessions  haye  concurrent  jurisdic- 
tion with  the  borough  sessions.  The  order  of  priority  in  which  the  sessions 
will  be  holden  does  not  appear ;  but  the  prosecutor  does  not  object  to  its 
being  assumed  that  the  borough  sessions  will  be  holden  first ;  and  the  return 
may  be  read  as  if  an  allegation  to  that  effect  were  inserted.  Then  the  ques- 
tion is  whether  stat.  8  &  9  W.  3,  c.  30,  s.  6,  has  been  repealed  by  stat. 
5  &  6  W.  4,  c.  76?  There  is  no  express  repeal.  And  there  is  no  implied 
repeal,  because  the  two  statutes  are  not  inconsistent,  and  the  latter  is  in 
gg»n  "^the  aflSrmative ;  Faier^s  Cose^  1 1  Rep.  56  b,  (see  62  b,  63  a. )  The 
^  words  ^^  not  elsewhere,"  in  stat.  8  &  9  W.  3,  c.  30,  s.  6,  are  cer* 
tadnly,  according  to  Begina  v.  Si.  EdmuntPsy  &luAury,(6)  repealed ;  but  the 
remainder  of  the  section  is  untouched :  and  therefore  a  second  jurisdiction  is 
established,  not  abrogating  the  old  one,  but  in  addition  to  it. 

J.  G.  PkUUmorey  contra.  Sect.  1  of  stat.  5  &  6  W.  4,  c.  76,  expressly 
repeals  all  laws  and  statutes  inconsistent  with  the  act.  The  question  is, 
therefore,  whether  stat.  8  &  9  W.  3,  c.  30,  s.  6,  giving  the  jurisdiction  (and 
exclusively)  in  appeals  to  the  county  sessions,  is  consistent  with  stat.  5  &  6 
W..4,  c.  76,  s.  105,  giving  the  recorder  *' cognisance  of  all"  '^mattera 
whatsoever  cognisable  by  any  court  of  Quarter  sessions  of  the  peace  for 
counties  in  England."  Brovm  v.  M^MUianj  7  M.  &  W.  196,  is  a  stronger 
case  of  the  repeal  of  a  statute  by  affirmative  words  in  a  later  one.  Here 
the  only  efiect  of  stat.  8  &  9  W.  3,  c.  30,  s.  6,  was  to  take  the  jurisdicticm 
from  the  boroueh  court  (which  had  it  under  stat.  3  W.  &  M.  c.  11,  s.  9) 
and  give  it  to  the  county  sessions :  stat.  5  &  6  W.  4,  c.  76,  s.  105,  in  terms 
restores  this  jurisdiction.  It  is  therefore  now  as  if  stat.  8  &  9  W.  3,  c.  30, 
8.  6,  had  not  been  passed.  As  Lord  Kenyon  said,  in  Bex  v.  Sainsburyy 
4  T.  R.  451,  it  would  undoubtedly  not  be  ^^  decent  or  decorous  "  ^'  for  two 
diSerent  sets  of  magistrates,  having  a  concurrent  jurisdiction,  to  run  a  race  in 
the  exercise  of  any  part  of  their  jurisdiction."  The  court  will  look  at  the  his- 
tory of  the  law  up  to  the  time  of  stat.  5  &  6  W.  4,  c.  76,  the  circumstances 
under  which  that  act  passed,  and  the  general  objects  which  it  had  in  view,  ac- 
^1  cording  ^o  the  principles  acted  on  in  neydon^s  Case^  3  Rep.  7  a,  and 
^  explained  by  Lord  Tentebden  in  Doe  d$m.  Bywater  t.  Brandlings 
7  B.  &  C.  643,  660.  The  intention  of  the  legislature  was  clearly  to  estab* 
Ilsh  a  single  tribunal  with  a  single  profisssional  judge,  in  lieu  of  the  jurisdic- 
tion previously  exercised  by  laymen.  It  is  observable  that,  where  the 
power  of  the  recorder  is  to  be  limited,  that  is  done  by  express  words,  as  in 
the  proviso  at  the  end  of  sect.  105. 

(a)  JQiie  Sih,  ia41.    Before  Lord  Denmant  C.  J.,  Paussoa,  Williams,  and  Coleridge,  Jr 
(6)  AdU^  p.  7S. 

VOL.  XUI.  74 


Md  Aeg.  v.  Deane.  T.  T.  1841.  [IQS 

tion  of  heanng  diese  appeals,  for  he  is  to  hare  "  cognisance  of  all  crimes^ 
ofiences,  and  matters  whatsoerer  cognisable  by  any  court  of  quarter  sesnons 
of  (he  peace  for  counties  in  England."  But,  lest  he  should  exercise  the 
power  of  sitting  as  a  court  of  appeal  from  the  licensing  justices,  it  is  added 
*^  that  no  recorder,  by  virtue  of  his  office,  shall  have  power  ^  to  grant  any 
license  or  authority  to  any  person"  ^^  to  sell  exciseable  liquor  by  retail." 
lliis  is  the  same  as  if  it  had  been  said  that  the  recorder  shall  have  authoritj 
to  do  every  thing  which  the  county  sessions  might  do,  except  granting  a 
license,  a  power  which  stat.  9  G.  4,  c.  61,  s.  5!7,  enables  county  justices  to 
exercise,  thereby  reversing,  if  they  see  fit,  the  refusal  of  the  petty  sessions 
to  allow  such  license.  *Then,  is  that  clause  overridden  by  sect.  r«i /w 
111?  The  concluding  enactment  there,  that  no  part  of  any  borough  ■- 
having  a  separate  court  of  quarter  sessions  ^^  shall  be  withm  the  jurisdiction 
of  the  justices  of  any  county  from  which  such  borourii  before  the  passing 
of  this  act  was  exempt,"  is  expressed  in  very  huge  wonds ;  and,  consideied 
by  themselves,  they  might  seem  to  take  away  the  jurisdiction  over  these  ap- 
peals. But  I  think  that  they  apply  only  to  the  ordinary  powers  of  a  Justice 
of  peace,  and  do  not  repeal  stat.  9  G.  4,  c.  61,  s.  27,  which  would  have 
been  repealed  by  stat.  6  &  6  W.  4,  c.  76,  s.  105,  but  is  kept  alive  by  the 
concludmg  proviso  of  that  section.  I  am  therefore  of  opinion  that  the  county 
justices  had  power  to  decide  whether  the  refusal  of  the  borough  justices  to 
license  was  or  was  not  well  grounded.  How  far  it  might  be  proper  to  give 
them  such  a  jurisdiction  may  be  a  question  ;  but  no  general  observation  os 
this  subject  can  prevail  against  the  distinct  words  of  a  statute. 

Patteson,  J.   I  am  of  the  same  opinion.     Sect.  27  of  stat.  9  G.  4,  c.  61, 
is  so  clear  that  I  cannot  agree  with  the  respondents'  counsel  in  limiting  it  to 
the  cases  of  refusal  to  hear,  and  others  which  have  been  put.     The  words 
^^  in  case  the  act  appealed  against  shall  be  the  refusal  to  grant  or  to  transfer 
any  license^'  do  not  allow  of  such  a  restriction.     Reference  was  made  to  for* 
mer  sections,  as  giving  a  discretionary  power  to  the  justices ;  and  it  was 
inferred  from  these  that  no  appeal  coula  have  been  contemplated  :  but  there 
are  no  words  which  bear  out  that  assumption ;  and  sect.  27  is  express  to  the 
contrary.     There  is  no  doubt,  therefore,  that  before  stat.  6  &  6  W.  4,  c.  76, 
an  appeal  lajT  to  the  county  sessions*against  a  refusal  to  license.  A  per-   r«|Qg 
son  not  prejudiced  as  to  any  vested  interest  might  not  be  a  party  ■- 
"  aggrieved"  within  sect.  27  of  the  former  act,  and  therefore  not  entitled  to  ap- 
peal; (a)  but  the  subsequent  words,  ^'  in  case  the  act  appealed  against  shall  be 
the  refusal"  to  license,  clearly  show  that  such  refusal  would  be  a  grievance 
entitling  the  party  to  appeal.     Sect.  1 1 1  of  stat.  5  &  6  W.  4,  c.  76,  has  not 
the  operation  contended  for  by  the  Attorney-General,  but  was  meant  for  a 
different  purpose.     Certain  powers  are  limited  by  this  act  to  such  boroughs 
as  have  a  grant  of  quarter  sessions  ;  but  as  the  non-intromittant  clauses  still 
remained  in  the  charters  of  boroughs  which  had  not  such  grant,  it  was  neces- 
sary that  a  power  should  be  given  to  the  county  justices  to  act  in  such 
boroughs ;  and  this  is  done  by  sect.  Ill,  the  effect  of  which  is  that,  where 
diere  is  no  grant  of  a  separate  court  of  quarter  sessions,  the  justices  of  the 
county  shall  have  jurisdiction,  although  the  borough  charter  may  contain  a 
non-intromittant  clause.     I  do  not  know  what  was  the  object  of  the  latter 
part  of  this  section ;  perhaps  it  may  have  reference  to  newly  added  portions 
of  boroughs ;  but  I  think  that  it  applies  only  to  the  jurisdiction  of  justices 
otit  of  sessions.    Sect.  105  certainly  puzzled  me.    I  thought  at  first  that 
tiie  proviso  there  applied  to  the  jurisdiction  of  the  recorder  as  a  justice  of 

(a)  Rexv.Tht  Juttiett  of  MHilmx^  8  B.  &  Ad.  988. 
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peace,  which  he  is  by  sect.  103 ;  but  the  connection  of  the  proviso  with  the 
other  parts  of  the  clause  must  be  attended  to.  The  proviso  enacts  that  '^  no 
recorder,  by  virtue  of  his  office,  shall  have  power"  to  grant  any  license. 
Now,  even  if  this  clause  had  been  omitted,  he  never  could,  out  of  sessions, 
*1061  ^^^^  ^granted  a  license  alone,  because  stat.  9  G.  4,  c.  61,  s.  7, 
^  'requires  at  least  two  justices  for  that  purpose;  but,  as  a  court  of 
quarter  sessions,  he  might  have  granted  it  on  appeal,  by  sect.  27  of  that  act, 
and  sect.  106  of  stat.  5  &  6  W.  4,  c.  76,  if  the  proviso  had  not  restrained 
him.  The  prohibition,  therefore,  seems  pointed  to  the  granting  of  licenses 
on  appeal.  The  same  proviso  forbids  him  to  make  any  rate  in  the  nature 
of  a  county  rate,  thoueh,  by  sect.  92,  an  appeal  lies  to  him  against  such 
rate  ;  and  I  thoue^ht  the  proviso  was  intencled  to  deprive  him  in  the  same 
manner  of  original  but  not  of  appellate  jurisdiction  as  to  licenses ;  but  county 
rates  are  made  originally  at  sessions,  and  therefore  sect.  105  would  have 
given  the  recorder  a  concurrent  jurisdiction  with  that  of  the  town  council 
under  sect.  92  as  to  making  rates,  if  the  proviso  had  not  intervened.  •There* 
fore  the  inference  which  at  first  occurred  to  me  does  not  arise. 

Williams,  J.  I  listened,  without  being  much  convinced,  to  the  argument 
uitended  to  ^ow  that  the  applicant  for  a  license  in  this  case  was  not  a  party 
aggrieved  within  stat.  9  G.  4,  c.  61.     Sect.  27  of  that  act  makes  it  quite 
clear  that  a  refusal  to  license  at  special  sessions  is  a  matter  of  appeal ;  and 
such  appeal  must  be  made  to  the  quarter  sessions  for  the  county.  And  then, 
as  sect.  106  in  effect  deprives  the  recorder  of  all  judicial  power  as  to  such 
appeals,  the  refusal  to  license  is  a  grievance  without  remedy  unless  the 
jurisdiction  of  the  quarter  sessions  be  retained.     It  is  true  that  this  argument 
could  not  prevail  if  the  words  of  sect.  Ill  were  directly  opposed  to  it :  but 
I  think  it  may  be  understood  that  the  jurisdiction  of  county  justices  there 
excluded  is  the  ordinary,  not  the  appellate  jurisdiction. 
*1071        'Coleridge,  J.    I  am  of  the  same  opinion.    The  Question  as  to  the 
-■   effect  of  stat.  5  &6  W.  4,  c.  76,  s.  105,  has  received  a  complete  an- 
swer ;  and  the  tendency  of  that  section  is  for,  rather  than  against,  the  present 
appeal.     The  greatest  difficulty  was  on  the  operation  of  sect.  Ill:  and,  if] 
thought  that  the  construotion  we  are  adopting  put  any  force  on  the  meaning  of 
the  act,  I  should  be  the  last  to  concur  in  it ;  for  the  longer  I  sit  here  the  more 
I  feel  the  importance  of  seeking  only  the  meaning  of  a  statute  according  to  a 
fair  interpretation  of  the  words,  and  acting  upon  that.     Sect.  Ill  is  quite 
consistent  with  stat.  9  G.  4,  c.  61,  s.  27.     By  the  first  part  of  sect.  Ill, 
where  his  majesty  "  shall  not  have  granted  that  a  separate  court  of  quarter 
sessions  of  the  peace  shall  be  holden  "  in  and  for  any  borough,  the  justices 
for  the  county  ^^  shall  exercise  the  jurisdiction  of  justices  of  the  peace  in  and 
for  such  borough  as  fully  as  by  law  they  and  each  of  them  can  and  ought 
to  do  in  and  for  the  said  county."     What  is  meant  by  this?    It  must  be 
some  jurisdiction  other  than  that  of  holding  quarter  sessions,  because  the 
power  to  exercise  it  is  given  where  a  grant  of  quarter  sessions  has  not  been 
made  to  the  borough ;  the  acts,  therefore,  which  are  authorized  in  this  part 
of  the  section,  must  be  other  acts  than  those  of  a  court  of  quarter  sessions. 
Then  taking  the  words  "jurisdiction  of  the  justices  of  any  county  "  in  the 
latter  part  of  the  section,  and  comparing  them  with  the  words  "jurisdiction 
of  the  justices  of  the  peace,"  three  lines  above,  it  is  clear  that  the-  "  juris-* 
diction  '*  secondly  mentioned  relates  also  to  acts  done  out  of  quarter  sessions. 
This  clause,  therrfore,  and  stat.  9  G.  4,  c.  61,  s.  27,  are  framed  diveno 
intuitu.  Rule  discharged. 
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•FENWICK  V.  WILUAM  LAYCOCK.  ['K* 

When  the  goods  of  a  defendant,  who  alleges  that  he  holds  them  8o\e\y  as  trostee,  are 
taken  in  execntion,  the  defendant  in  his  character  of  trustee,  may,  in  genera),  dispate 
the  seimre ;  and  the  shenff;  in  sach  case,  is  entitled  to  the  hcne&t  of  an  iaierpleadcr 
rule  under  sect  6  of  staL  1  db  S  W.  4,  c.  68.  , 

^tmnrt  whether  this  would  be  so,  if  the  defendant  had  possessed  the  goods  for  a  longtime 
under  circumstances  inconsistent  with  the  trusL 

C  C.  Jone9f  in  this  term,  obtained  a  rule  calling  on  the  plaintiff  and  the 
defendant  W.  Laycock  (^^  trustee  for  Frederick  Charles  Miller  and  Henxj 
John  Miller  ")  to  appear  before  this  court,  and  state  (he  nature  and  particu 
lars  of  their  respective  claims  to  the  goods  and  chattels  seized  by  the  sherifl 
of  Middlesex  under  a  fi.  &.,  and  maintain  or  else  relinquish  the  same,  and 
show  cause  why  the  court  riiould  not  make  such  rule  as  the  court  should 
think  fit,  pursuant  to  the  statute,  &e. 

Thesrule  was  obtained  on  behalf  of  the  sheriff.  It  appeared  that,  after 
the  seizure,  the  sheriff's  officer  received  a  notice  from  the  defendant  that  the 
goods  were  not  defendant's  property,  but  were  held  by  him  as  a  trustee, 
under  the  will  of  the  late  Amelia  Mdler,  for  her  children,  Frederick  Cbarks 
Miller  and  Henry  John  Miller,  under  which  will  the  defendant  claimed  the 

foods  as  trustee ;  and  that,  if  die  sheriff  removed  or  sold,  he  would  do  so  at 
is  peril.     In  this  term,  (a) 

Whitehiirst  was  heard  for  the  execution  creditor,  MiUer  for  the  defendant, 
and  C,  C.  Janes  for  the  sheriff.  The  course  of  the  alrgument  will  sufficiently 
appear  by  the  judgment.  Besides  the  cases  there  mentioned,  the  following 
were  cited :  Putney  v.  Tring^  5  M.  &  W.  425 ;  Sturgees  v.  Claude^  1  DowL 
P.  C.  505;  hod  v.  Lamby  1  C.  &  J.  35;  Quidc  v.  Staines,  1  B.  &  P.  293. 

Cur,  ado.  vulL 

*Lord  Denmak,  C.  J.,  now  delivered  the  judgment  of  the  court.     r«.QQ 

This  was  a  sheriff's  interpleader  rule,  under  stat.  1  &  2  W.  4,  c.  58.   ^ 
And  the  question  raised  was,  whether  the  defendant  or  the  execution  credi- 
tor was,  under  the  circumstances,  entitled  to  be  the  claimant,  and  whether, 
such  claim  having  been  made,  the  sheriff  could  finme  to  this  court  for 
relief. 

The  ground  on  which  the  defendant  resists  the  seizure  by  the  sheriff  is, 
that  the  goods  on  which  the  levy  is  made  are  not  his  in  his  own  right,  but 
that  he  holds  possession  of  them  as  executor  of  one  Amelia  Miller,  in  trust 
for  the  payment  of  her  creditors,  and  the  maintenance  and  education  of  two 
of  her  chddren  until  they  come  of  age,  when  they  are  to  be  sold  and  the 
proceeds  divided  between  them.  The  testatrix  died  in  November,  1839; 
and  the  defendant  has  been  in  possession  of  part  of  the  goods  ever  since. 
These  goods  consisted  of  fixtures  and  trade  utensils,  with  which,  aod  tbe 
Stock  found  on  the  premises  at  the  time  of  her  death,  he  has  carried  on  the 
business  for  the  purpose  of  the  trust,  replacing  the  consumed  stock  by  the 
proceeds  of  the  business,  and  applying  the  residue  of  them  as  directed  by 
the  will.  He  has  no  personal  mterest,  except  as  he  pays  himself  the  feit* 
tnan's  wages,  which  he  used  to  receive  in  the  lifetime  of  the  testatrix.  The 
action  is  brought  against  him  in  his  private  character,  and  not  as  executor. 

We  apprehend  the  law  upon  this  subject  is  tolerably  well  settled  in 
Whale  T.  A)oM,(fr)  to  be  found  in  a  note  to  Forr  v.  JVeMman,  4  T.  R.  fiUf 

(«)  lone  ISth.    Before  Lord  Denman,  C.  J.,  Patteson.  Williams,  and  Cokri4fCf  ^ 
<^)  4  Doug,  as,  a  C.  note  (a)  to  Farr  t.  Ntmmmh  4  T.  R  68S. 
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*1101  ^^  ^'  reported  ta  Dcmg^.  *It  was  held  diat,  where  the  sheniT 
•I  aeized  and  aoM  the  goods  of  die  testator  on  an  execution  for  the  ex- 
ecutor's own  debt,  the  property  passed  by  the  sale,  although  the  plaintiff  was 
cognisant  of  die  foot ;  but  there  Lord  Mansfield  said  that  the  executor  mig^t 
have  disputed  the  seizure  with  the  sherifT:  and  he  puts  the  case,  by  reason 
of  the  executor's  consent,  on  the  footing  of  an  alienation  by  the  executor. 
In  Fcur  t.  JVewmarij  this  court,  Buller,  J.,  dissenting,  held  that,  wheiu  a 
writ  at  the  suit  of  the  iestator^s  creditor  came  in  before  a  writ  at  the  suit  of 
the  execiUar^s  creditor  had  been  executed,  the  sheriff  was  bound  to  levy 
under  the  last  delivered  writ.  And  in  GaskeU  v.  Marshall^  1  Moo.  &  Rob. 
132,  S.  C.  5  C.  &  P.  31,  (24  E.  C.  L.  R.,)  Lord  Tentekden  ruled  that 
the  aduiinbtrator,  who  had  taken  possession  of  goods  of  the  intestate,  and 
used  them  for  three  months  in  the  intestate's  bouse,  might,  as  administrator, 
maintain  trespass  against  the  sheriff  for  seizing  and,  after  notice,  selling  them 
under  a  writ  for  the  administrator's  own  debt.  He  gave  leave  to  move  to 
enter  a  nonsuit :  but  his  ruling  was  not  questioned.  In  that  case,  it  is  true, 
he  is  reported  to  have  said,  ^^  if  the  plaintiff  had  been  in  possession  of  the 
goods  for  a  very  Umg  Hme^  it  might  have  been  otherwise ;"  and  here  the 
possession  has  been  long :  but  uien  it  is  a  possession  consistent  with  the 
will,  and  necessary  to  the  execudon  of  the  trust  reposed.  It  seems,  there- 
fore, clear  that  this  case  is  within  the  mischief  contemplated  by  the  act  of 
1  &  2  W.  4,  c.  58 ;  and  that,  as  to  a  large  portion  at  least,  if  not  all,  of  the 
articles  seized,  the  sheriff  will  be  liable  to  be  sued  by  the  defendant  if  the 
execution  is  persisted  in. 

•nil  *It  remains  to  consider  whether  the  case  is  within  the  words  of 
•I  the  sixth  section  of  the  act.  These  are,  '^claims  made  to  such 
goods  and  chattels  by  assignees  of  bankrupts  and  odier  persons  not  being 
me  parties  against  whom  such  process  has  issued ;"  and  it  is  objected  here, 
on  the  one  hand,  that  the  defendant  is  the  party  against  whom  the  process 
has  issued ;  while,  on  the  other,'it  is  answered  that  the  defendant,  as  execu- 
tor and  trustee,  is  not  the  party,  although  he  is  the  same  person.  And  this 
last  appears  to  us  to  be  the  reasonable  interpretation  of  the  words.  The 
object  of  the  act  was  to  give  protection  to  the  sheriff,  wherever,  by  reason 
of  claims  to  the  property  seized,  he  was  in  danger  of  actions  by  the  execu- 
tion creditor  if  he  gelded  to  the  claim,  or  by  tne  claimant  if  he  executed 
the  writ.  But  it  did  not  mean  to  protect  him  where  the  resistance  was  to 
the  writ  itself,  i.  e.  where  the  party  in  the  cause  objected  to  any  execution 
on  his  own  goods :  for  there  the  process  itself,  properly  executed,  would  be 
his  defence.  The  words  ''  not  being  the  parties  against  whom  such  process 
has  issued"  seem  to  have  been  introduced  for  this  purpose :  and  they  must 
be  read  as  a  qualification,  not  only  on  the  words  '*  other  persons,"  but 
also  on  those  which  precede,  namely,  ^'  assignees  of  bankrupts."  For,  if 
the  process  were  against  assignees  as  such^  they  certainly,  in  the  case  of  an 
execution  upon  the  bankrupt's  goods,  would  not  be  within  the  act.  On  the 
other  band,  if,  in  a  suit  against  an  individual  in  his  own  right,  who  hap- 
pened to  be  also  an  assignee  in  his  own  right,  the  sheriff  shoold  execute  a 
fi.  fa.  by  seizure  of  the  bankrupt's  goods,  there  can  be  no  doubt  that  such 
person,  whether  sole  assignee  or  conjointly  with  an^  other  person^  might 
*1121  ^'^™  ^^  goods,  *and,  if  their  daira  was  rejected,  might  sue  the 
-■  sheriff.  Such  m  case,  then,  would  be  within  the  wonts  and  the 
spirit  of  the  act ;  and  the  Acriff  would  be  entitled  to  relief.  Yet,  in  this 
case,  flupposmg  the  defendant  were  a  sole  assignee,  he  would  be  as  much 
ttie  party  against  whom  the  process  issued  as  the  present  defendaat;  and  i*. 
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would  be  necessary,  therefore,  to  understand  the  word  pttrty^  not  merelv  as 
srponymous  with  persouy  but  with  reference  to  the  character  a]so  in  which 
the  defendant  is  sued.  And,  if  this  meanbg  must  be  given  where  the  ex- 
ception  applies  itself  to  assignees  of  bankrupts,  on  all  just  principle  it  mast 
be  equally  given  where  it  applies  itself  to  other  persons.  And  so  to  hold 
is  according  to  the  sound  rule  of  construing  statutes,  because  it  adapts  itself 
to  the  mischief  and  advances  the  remedy. 

We  think,  therefore,  the  rule  must  be  absolute.     The  terms  may  be  set- 
tled by  reference  to  a  judge  in  chambers. 

Rule  absolute  accordingly. 


•BETTS  V.  SMYTH.  [MIS 

Where  a  capias  has  been  sued  out,  ftrrest  made,  and  bail-bond  executed,  under  stat  I 
db  2  Vict.  c.  110,  ss.  8, 4,  the  plaintiff,  after  taking  an  assignment  of  the  bait-bood, 
may  proceed  in  the  action  without  losing  his  right  to  sue  the  bail. 

The  defendant,  being  arrested  in  this  action,  Januai^  4th,  1841,  exe- 
cuti^d  a  bail-bond  with  two  sureties.  Special  bail  not  bem^  duly  perfected, 
the  plaintiflf,  (January  16th,)  took  an  assignment  of  the  bail-bond ;  but  he 
afterwards,  (January  19th,)  delivered  an  issue  in  the  cause,  and  save  nodce 
of  trial.  He  then  sued  the  bail  upon  their  bond ;  and  they,  in  last  Hilar; 
term,  obtained  a  rule  to  show  cause  why  proceedings  in  the  action  against 
them  should  not  be  stayed. 

Martin^  in  last  term,  showed  cause.(a)  Before  stat.  1  &  2  Vict.  c.  llO^ 
the  rule  was  that  a  plaintiflT  could  not,  after  assignment  of  the  bail-bond, 
take  any  step  in  the  action  against  the  principal  without  forfeiting  his  remedj 
on  the  bond.  But  the  reason  was  that,  at  that  time,  bail  was  put  in  as  a 
security  for  the  defendant's  appearance ;  he  must  have  appeared  before  anj 
ulterior  step  could  be  taken  ;  and  the  plaintiff,  by  taking  such  step,  admittecl 
that  the  defendant  had  appeared,  and  that  the  condition  of  the  bond  was 
executed.  Now,  the  practice  of  arresting  to  secure  the  defendant's  appear- 
ance is  done  away,  and,  in  the  particular  cases  in  which  bailable  process  is 
still  allowed,  by  sect.  3,  the  object  is  to  secure  the  amount  of  the  plaintiff's 
claim.  This  point  was  considered  in  Brown  v.  M^MUlan^  7  M.  &  W. 
196;  and  Parke,  B.,  in  delivering  the  judgment  of  the  court,  said: 
*^^^  The  third  section  gives  a  right  of  arrest  in  certain  cases,  and  pro-  rc^ji 
vides  for  the  purpose  a  new  writ  of  mesne  process — not  of  mesne  *• 
process  in  the  sense  in  which  the  word  is  used  in  the  former  act,(i)  but 
mesne  in  this  sense,  that  it  is  a  proceeding  to  be  taken  between  the  com- 
mencement of  the  suit  and  final  judgment ;  which  is  issued  for  the  collateral 
purpose  of  obtaining  security  for  the  amount  of  the  plaintifT's  claim,  if  re- 
covered in  the  suit,  and  not  for  the  advancement  of  the  suit  itself."  The 
reason,  therefore,  of  the  former  practice  no  longer  applies. 

Murphy^  contri.  Assuming  the  object  of  £e  process  to  be  collateral  in 
the  first  instance,  yet,  when  the  bail-bond  has  been  given,  the  subsequent 
proceedm^,  by  stat.  1  &  2  Vict.  c.  110,  s.  4,  are  to  oe  "  according  to  the 
like  practice  of  the  superior  courts,  or  as  near  thereto  as  the  circumstances 
of  the  case  will  admit."  And  the  warning  annexed  to  the  form  of  capias 
given  in  the  schedule,  (No.  1,)  states  that,  ^^  if  a  defendant,  having  ^^^ 
bsul  on  the  arrest,  shall  omit  to  put  in  special  bail  as  required,  the  plaintiil 

(a)  Jane  ISUi.    before  Lord  Denman,  C.  J.,  Patteson,  WiUiami,  and  Coleridge, is* 
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majr  proc^  ftgamst  the  sherifl*  or  on  the  ba7.-bond."  That  bond,  there- 
.  fore,  where  a  capias  now  issues,  is  the  same  security,  mutatis  mutandis,  as 
a  bail-bond  was  before  the  statute,  and  must  be  attended  by  the  same  inci- 
dent, that  the  plaintiff  cannot,  after  assignment,  proceed  in  the  original  ac- 
tion and  at  the  same  time  put  in  force  the  bond.  The  plaintiff  obtains  a 
benefit  by  having  the  bail  as  well  as  the  principal  to  proceed  against,  at  his 
>  option ;  and,  when  he  has  chosen  to  sue  the  one,  he  ought  not  to  retain  hL* 
*1151  '^^  against  the  other.  [Coleridge,  J.  The  bond  is  not  now  ^given 
■■  for  the  defendant's  appearance  ;  and  it  may  not  have  become  forfeit 
when  the  plaintiff  proceeds  against  him  but  may  be  so  afterwards.  Pat- 
TESON,  J.  An  application  to  hold  to  bail  may  be  made  now  as  late  as  the 
eve  of  trial :  if  that  be  done,  must  the  trial  be  put  off?]  According  to  the 
practice  contended  for,  the  defendant  and  his  bail  might  be  harassed  widi 
a  double  set  of  actions,  judgments,  and  costs.  [Coleridge,  J.  All  that 
the  plaintiff  recorers  from  the  principal  is  saved  to  the  bail.] 

Cut.  ado.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  a  rule  to  stay  proceedings  on  a  bail-bond  given  under  stat.  1  & 
2  Vict.  c.  110,  by  reason  of  the  plaintiff  having  proceeded  in  the  original 
action. 

The  argument  was,  that  the  defendant,  who  must  indemnify  the  bail, 
ought  not  to  be  harassed  with  two  judgments,  and  that,  as  under  the  for- 
mer practice  the  plaintiff  could  not  proceed  on  the  original  action  after  taking 
an  assignment  of  the  bail-bond,  so  he  ought  now  to  be  confined  to  one  or 
the  other  course.  The  answer  is,  that  formeriy  the  putting  in  bail  above 
was  a  step  in  the  cause,  and  the  only  mode  by  which  the  defendant  could 
appear  in  a  bailable  action,  and  till  that  was  done  the  defendant  was  not  in 
court  so  as  that  the  plaintiff  could  proceed  against  him.  The  taking  an 
assignment  of  the  bail-bond  was  not  the  circumstance  which  prevented  him 
from  proceeding  in  the  action  against  the  defendant,  although  it  did  prevent 
him  from  proceeding  against  the  sheriff.  Whether  he  took  an  assignment 
116*1  ^^^^  bail-bond,  or  whether  he  proceeded  *against  the  sheriff,  he  was 
-I  equally  unable  to  proceed  against  the  defendant  till  bail  above  was 
put  in,  because  he  was  not  in  court. 

But  now  the  defendant,  or  the  plaintiff  for  him,  may  enter  an  appearance 
in  all  cases,  whether  there  has  been  an  arrest  or  not.  As  every  action  is 
commenced  by  writ  of  summons,  and  the  putting  in  bail  above  is  no  step  in 
*the  cause,  and  is  wholly  collateral,  no  impediment  to  the  plaintiff's  proceed- 
ing in  the  cause  against  the  defendant  arises  from  the  defendant  havmg  been 
arrested  under  stat.  1  &  2  Vict.  c.  110;  for  the  defendant  is  in  court  by 
the  entry  of  a  common  appearance,  whether  bail  above  be  put  in  or  not. 
The  reason  why  both  courses  could  not  be  taken  under  the  old  practice 
was,  not  on  account  of  any  hardship  towards  the  defendant,  but  because 
the  forms  of  the  court  would  not  allow  the  plaintiff  to  proceed  against  the 
sheriff,  or  the  bail  to  the  sheriff,  by  reason  of  bail  above  not  having  been 
ut  in,  and  at  the  same  time  against  the  defendant  as  being  in  court,  which 
e  could  only  be  by  reason  of  bail  above  honing  been  put  in ;  the  two  pro- 
ceedings at  the  same  time  involving  a  manifest  contradiction.  Therefore 
declaring  in  chief  (not  de  bene  esse)  against  the  defendant  was  a  waiver  of 
bail,  because  it  admitted  the  defendant  to  be  in  court,  that  is,  that  bail  had 
been. already  put  in. 

The  hardship  in  the  present  case,  if  any  there  be,  cannot  therefore  be 
urged  as  a  reason  for  making  this  rule  alMolute  by  analogy  to  the  former 


I 


598  BiNOHAM  V.  Stanlst.  T.  v.  1841.  [116 

practice.  But  in  truth  there  is  no  hardship:  die  bail  to  the  dierif  hxft 
entered  into  a  distinct  engagement  to  put  in  bail  above,  and,  if  tfaqr  bil  to 
do  so,  cannot  complain  that  ther  are  sued ;  if  thejf  pay  the  debt  and  costs, 
the  proceedings  a^nst  the  de/tndant  will  be  stayed  on  ^payment  r^.y, 
of  costs  only :  or,  if  the  defendant  pay  the  debt  and  coats,  the  pro-  ^ 
ceedin^  against  the  bail  will  be  stayed  on  the  same  terms.  On  the  odia 
hand,  if  we  were  to  make  this  rule  absolute,  great  difficuhy  might  arise  if  a' 
capias  were  ordered,  under  stat.  1  &  2  Vict.  c.  1 10,  in  a  late  stage  of  the  cause; 
it  might  be  very  doubtful  whether  the  plaintiff  could  recover  on  .the  bail- 
bond  the  costs  of  the  most  expena ve  part  of  the  cause,  the  preparing  for  trial, 
or  perhaps  the  trial  itself;  costs  which  were  certainly  not  recoverable  agaiast 
the  bail  to  the  sheriff  formerly,  because  they  never  could  be  incmred  when 
no  bail  above  had  been  put  in :  but  now  they  may ;  for  the  defendant  maj 
not  attempt  to  go  abroad  till  he  is  just  on  the  eve  of  having  a  verdict  againit 
him. 

For  these  reasons  we  are  of  opinion  that  the  present  rule  must  be  dis- 
charged. Rule  discharged 


BINGHAM  V.  STANLEY. 

Assumpsit  by  beam-  againsc  maker  of  a  infi  payable  to  maker  or  bearer,  delivered  bf 
maker  to  L.,  and  bjr  L.  to  pleintifil 

Piea.  Tbftt  defendant  gave  the  draft  to  L.  to  secaie  to  L.  a  som  of  money  lent  bj  L 
to  defendant  for  the  purpose  of  playing  at  an  illegal  game,  contrary  to  the  statute,  &<•: 
and  that  L.  delivered  it  to  plaintiff  without  any  consideration,  and  for  the  mere  pi^ 
pose  of  enabling  plaintiff*  to  sue  for  the  benefit  of  L. ;  and  that  there  never  was  so; 
consideration  for  plaintiff  being  holder;  but  that  plaintiff  hokts  and  sues  for  the  bescit 
ofL. 

Replication.  That  L.  delivered  the  draft  to  plaintiff,  and  plaintiff  took  it  from  L^  fo^} 
good  and  sufficient  consideration,  to  wit  the  amount  of  the  draft ;  and  that  plsiotif 
before  and  at  the  commencement  of  the  suit  held  and  holds  for  such  eonsideratios: 
conclusion  to  the  country.    Issue  thereon. 

Stld  that,  on  this  issue,  the  burden  of  proof  lay  on  the  plaintiff. 

Assumpsit  on  a  draft  or  order  in  writing  for  payment  of  money,  commoolj 
called  a  check,  made  by  defendant,  on,  &c.,  directed  to  Messrs.  Wrigbt, 
*&c.,  requesting  them  to  pay  defendant  or  bearer  500/.,  and  r»||g 
delivered  to  Benjamin  lisle,  who  transferred  and  delivered  it  to  plain-  ^ 
tiff,  who  became,  was,  and  is  lawful  bearer ;  with  avennents  that  Messrs. 
Wright  did  not  pay,  although  the  draft  was  duly  presented,  of  which  de- 
fendant had  notice.    Counts  for  money  lent,  and  on  an  account  stated. 

Pleas.  1.  To  the  first  and  third  counts,  that  the  account  stated  as  men- 
tioned in  the  third  count  was  stated  in  respect  of  the  draft  mentioned ;  tiitt 
the  draft  was  given  by  the  defendant  to  Usie  in  respect  and.  consideratioD 
solely  of  a  gambling  transaction,  (which  the  plea  set  forth :)  and  that  plaio- 
tiff  knew  of  this  at  die  time  when  it  was  delivered  to  him.  The  replicatioa 
denied  plaintiff's  knowledge ;  on  which  defendant  joined  issue. 

2.  As  to  the  first  and  Uiird  counts,  averment  of  identity  as  before :  um 
that,  before  the  making  of  the  draft  or  order  in  the  first  count  mentiooed,  and 
before  the  making  of  the  promise  in  the  third  count  mentioned,  to  wit  on, 
&c.,  defendant  borrowed  of  the  said  B.  Lisle,  and  Lisle  then  lent  defendiot, 
in  a  certain  common  gambling  room,  in,  and  parcel  of,  a  certain  messuage 
and  premises  of  Lisle,  divers,  to  wit  500,  pieces  of  ivory  called  oouoteiai 
for  the  purpose,  as  Lisle  then  well  knew,  of  defendant's  illegally  pbyi^fl 
therewith  at  and  m  the  said  gambling  room  at  a  certain  illegal  game,  to  vit 
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the  game  of  French  hazard,  contiaiy  to  (he  statute  in  that  case,  &c.  That, 
for  securing  to  Lisle  500/.,  being  the  nominal  amount  and  value  of  the  said 
counters  so  by  him  lent  to  defendant,  for  and  in  respect  of  the  loan  of  the 
said  counters,  and  on  no  other  account  whatever,  defendant  then,  to  wit  on 
*1191  ^*'  ^^^  *^^  said  draft  or  order  in  the  first  count  mentioned,  and 
^  directed  the  same  to  Messrs.  Wright,  fcc.,  and  thereby  requested 
&c.,  (as  in  the  declaration,)  and  then  deliver^  the  draft  to  Lisle,  as  in  the 
first  count  mentioned ;  and  lisle  then  took  and  received  the  draft  of  and 
firom  defendant  for  and  in  respect  of  the  said  loan  of  the  said  counters  as  in 
this  plea  mentioned,  and  on  no  other  account  whatever.  That  Lisle  trans- 
ferred and  delivered  the  draft  to  plaintiff,  as  in  the  first  count  mentioned, 
without  any  consideration  whatever  for  so  doing,  and  for  the  mere  purpose 
of  enabline  plaintiff  to  sue  defendant  upon  the  draft  for  the  benefit  of  Lisle ; 
and  that  mere  never  was  any  consideration  whatever  for  plaintiff  being  the 
holder  of  the  draft ;  but  that  plaintiff  holds  the  same,  and  now  sues  defendant 
thereon,  for  the  benefit  and  on  behalf  of  Lisle :  verification.  Replication. 
That  Lisle  transferred  and  delivered  the  draft  to  plaintiff,  and  plaintiff  took 
and  received  it  firom  Lisle,  for  a  good  and  sufficient  consideration,  to  wit  to 
the  amount  of  the  draft ;  and  that  plaintiff  before  and  at  the  time  of  the  com* 
mencement  of  the  suit  held,  and  still  hokls,  the  same  for  such  consideration 
as  aforesaid.    Conclusion  to  the  country.    Issue  thereon. 

3.  To  the  second  count,  Non  assumpsit.    Issue  thereon. 

On  the  trial,  before  Loitl  Denman,  C.  J.,  at  the  Middlesex  sittings  after 
Hilary  term,  1840,  the  defendant,  on  the  first  issue,  fiuled  to  show  know- 
ledge ;  and  a  verdict  was  found  for  the  plaintiff  on  that  issue,  ami  for  the 
defendant  on  the  third.  As  to  the  second  issue,  the  plaintiff's  counsel  con- 
tended  that  the  burden  of  proof  lay  on  the  defendant.  His  lordship  so 
^1201  ^^^»  *^^  ^  defendant  then  attempted  to  prove  his  plea,  but 
•I   failed.    Verdict  for  plaintiff  on  the  second  issue. 

In  Easter  term,  1840,  £.  V.  WiUiamt  obtained  a  rule  nisi  for  a  new  trial,  (a) 
on  the  ground  that  the  burden  of  proof,  as  to  the  second  issue,  lay  on  the 
plaintiff     In  iast  Trinity  term,  (&) 

Sir  F.  Pollock  and  a.  Hugftes  showed  cause.  The  defendant,  on  this 
record  was  bound  to  impeach  the  conaderation.  It  must  be  contended, 
on  the  other  side,  that  the  circumstance  of  the  plaintiff  not  having  availed 
himself  of  his  right  to  reply  de  injurii  takes  the  case  out  of  the  common 
rule  that  the  buraen  of  proof  lies  upon  the  party  setting  up  affirmative  matter 
in  answer  to  a  claim.  It  will  be  said  that  whatever  must  formerly  have  been 
protested  must  now  be  held  to  be  admitted,  unless  negatived.  But  a  pro- 
testation is  not  an  admission  of  a  fiict ;  it  is  merely  a  non-denial.  There- 
fore no  assumption  is  to  be  made  as  to  the  truth  or  fiihehood  of  the  matter 
of  the  plea  which  precedes  the  direct  denial  of  the  consideration.  Then  the 
denial  of  the  consideration  is  in  effect  an  assertion  that  the  consideration  was 
confined  to  the  gambling  debt ;  and  the  plaintiff  denies  the  truth  of  this  asser- 
tion ;  which,  therefore,  must  be  proved  by  the  defendant.  Edmunds  v. 
Groves  J  2  M.  &  W.  642,  is  a  direct  authority  for  the  plaintiff.  [Patteson,  J. 
The  defendant  there  affirmatively  alleged  notice  of  the  illegality,  which  the 
plaintiff  traversed.    And  there  the  question  was,  not  whether  the  course 

*12i1  ^^'^  ^  ^^  P"^^  *^^  ^^^  "S^^  ^  "^'  ^^^  ^^^  ^  ^^'^  ^^^  ^ 
•>   do,  rebus  sic  sUmHbus.^    The  case  shows  that,  in  default  of  evi- 
dence on  either  side,  the  plaintiff  was  entitled  to  the  posted    The  gambling 

a)  Also  for  ftiresting  the  jadgment;  but  this  part  of  the  rale  wm  abtndoned. 

6)  UsLf  Zlg^  1841 .  Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Wightmaa,  H. 
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debt,  in  ihat  case,  was  not  denied  on  the  record :  yet  it  was  not  treated  as 
^admitted  by  the  denial  of  other  matter.  In  Befmion  v.  Davison^  3  M.  &  W. 
179,  it  was  held  that  immaterial  allegations,  though  not  denied,  were  not 
admitted  by  a  traverse  of  another  allegation ;  and  Alderson,  B.,  said,  "It 
is  clear  that  this  averment,  being  an  immaterial  one,  was  not  admitted ;  but 
it  is  not  to  be  taken  for  granted,  that,  if  it  had  been  material,  there  was  an 
admission  of  it  cu  a  ^ad  to  go  to  the  jury."  [Patteson,  J.  I  own  I  do  not 
understand  the  distmction  which  seems  to  be  made  there,  and  in  Edmunds  y, 
GroveSj  2  M.  &  W.  642,  between  admissions  for  the  purpose  of  pleading, 
and  admissions  for  the  purpose  of  trial.]  The  defendant,  if  he  intended  to 
dispute  the  doctrine  in  Edmunds  v.  Graves  should  have  filed  a  bill  of  ex« 
ceptions. 

Erk  and  E,  V.  WUUamSj  contriL.  In  ordinary  cases,  where  a  denial  of 
a  fact  is  met  by  an  assertion  of  it,  the  proof  lies  on  the  party  asserting ;  but, 
in  the  case  of  a  negotiable  instrument,  the  absence  of  consideration  is  a  fact 
to  be  proved  by  the  party  .averring  the  absence.  That,  however,  is  merelj 
a  consequence  of  the  rule  that  proof  is  supplied,  primS  facie,  by  the  pro- 
duction of  the  instrument,  because  all  ne^tiable  instruments  are  presumed 
to  be  on  good  consideration,  till  the  consideration  is  impeached  by  pro(£ 
Here  the  matter  of  impeachment  is  supplied  by  the  allegation  of  *the  r,.^^ 
gambling  debt,  which  is  not  traversed.  In  Heath  v.  Sansom^  2  B.  &  ^ 
Ad.  291,  (22  £.  C.  L.  R.,)  it  was  decided  that  the  burden  of  proof  is  trans- 
ferred to  the  plaintiff,  if  the  defendant  shows  that  the  bill  originated  in  a 
fraudulent  transaction.  It  is  true  that  the  majority  of  the  court  there  went 
farther,  and  held  that  mere  want  of  consideration  between  immediate  par* 
ties  tainted  the  instrument  with  suspicion,  though  in  the  hands  of  a  later 
party.  This  part  of  the  decision  may  be  doubtful.  [Patteson,  J.  I  af- 
terwards thought  we  were  wrong  there,  (a)]  But  all  the  judges  were  agreed 
on  the  other  point.  The  record  furnishes  the  proof  here,  by  the  plaintiff's 
admission.  '^  Every  pleading  is  taken  to  confess  su';h  traversable  matters 
alleged  on  the  other  ade,  as  it  does  not  traverse."  Stephen  on  Pleading, 
243,  4th  ed.  The  new  rules  do  not  alter  the  law  in  this  respect.  And  no 
test  as  to  the  effect  of  such  an  admission  is  afforded  by  the  fact  lying  in  the 
knowledge  of  one  party  more  than  the  other.  The  only  question  is,  whether 
the  allegation  be  traversable :  and  the  test  is,  whether,  if  tlie  allegation  had 
been  traversed,  the  decision  on  the  traverse  would  have  decided  the  result 
of  the  action.  The  language  of  the  Court  of  Exchequer  in  Edmunds  r. 
GroveSj  2  M.  &  W.  642,  cannot  be  supported  to  the  foil  extent :  and  a 
court  of  co-ordinate  Jurisdiction  may  dissent  from  it  without  a  bill  of  excep- 
tions. The  dictum  of  Aldebson,  B.,  there  was  not  necessary  for  the  decision. 
[Patteson,  J.  My  brother  Aldebson  seems  to  say  that  the  state  of  the 
record  there  dispensed  with  the  necessity  of  proof:  if  so,  the  *de-  r^^ 
fendant  could  not  be  entitled  to  offer  proof.]  And,  if  he  was,  the  '- 
plaintiff  of  course  would  be  entitled  to  ofier  proof  the  other  way.  b 
Frankum  v.  The  Earl  ofFalmwdh,  2  A.  &  E.  452, 456,  (29  E.  C.  L.  R,) 
the  plaintiff  alleged  his  possession  of  a  mill,  and  his  right,  by  reason  thereof, 
to  the  use  of  water,  which  defendant  wrongfully  diverted  ;  and  Not  guiltj 
was  pleaded :  and  there  Patteson,  J.,  saia,  ^^  On  this  issue,  I  should  not 
have  received  evidence  that  the  mill  did  not  exist.  The  plea  of  Not  ^iltr 
admits  its  existence."    A  similar  question  was  discussed,  but  not  deadecl, 

(a)  flee  JHiOf  V.  BarftfT,  1  M.  A;  W.  486 ;  8.  C.  TVrwh.  A;  Or.  836 ;  WkUukvr.Eimmii 
1  A.A;E. 638^(88 E.C.L.R;)  a  C.  at N.  P^  1  Moo.  A  R.  86«s  Jat^  v. Oiiifitfc,  1  Moo 
4k  B.  446, 
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iQ  SleweU  y.  TV^ifmningy  3  A.  &  E.  564,  (see  579,)  where  Lord  Denman, 
C  J.,  questioned  the  authority  of  Cowlishaw  y.  Cheslyn^  1  C.  &  J.  48. 
Formerly  allegations,  not  denied,  were  expressly  admitted  by  the  words 
*^  though  true  it  is;"  or  else  there  was  a  formal  protest.     The  law  is  not 
changed  by  doing  away  with  the  necessity  of  protest.     If  the  dicta  in 
Edmunds  y.  Groves^  2  M.  &  W.  642,  be  good  law  now,  they  would  have 
been  good  law  before  the  new  rules.    It  was  there  said,  ^'  the  pleadings  are 
not  before  the  jury,  but  only  the  issue."    But  the  jury  hear  the  pleadings, 
and  interpret  the  meaning  of  the  issue  from  the  rest  of  the  record.     Where 
an  action  is  brought  by  husband  and  wife,  the  marriage,  if  not  traversed,  is 
assumed  by  counsel  addressing  the  jury.    So,  if  there  be  a  new  assignment, 
extra  yiam,  the  existence  of  a  way  may  be  put  to  the  jury  as  a  fact  admit- 
ted for  all  purposes.     In  Kinnersley  y.  Orpe^  1  Doug.  56,  58,  Buller,  J., 
said,  ^^  the  lease  is  stated  in  the  replication,  and,  therefore,  although  there  is 
B,  proiestando  against  it  b^  the  defendants,  it  is  admitted  as  to  this  cause." 
•1 2id1    ^^"^^'v)  ^  ^^  *issue  taken  were  found  against  a  party  who  pro- 
-I    tested  other  matter,  he  was  conclusiyely  estopped,  in  other  causes, 
as  to  the  matter  protested ;  1  Rol.  Abr.  864,  Estoppel,  (D),  pi.  8  ;  10  Vin. 
Abr.  428,  Estoppd^  (D),  pi.  8.     But  it  would  be  strange  if,  this  being  so, 
(he  party  were  not  estopped  from  denying  such  matter  in  the  original  cause. 
And,  in  default  of  protest,  whatever  were  the  result  of  the  issue  taken,  the 
party  was  formerly  concluded  as  to  all  matters  not  traversed  or  protested. 
In  Com.  Dig.,  Pleader^  (N),  it  is  said  (from  Littleton,  ss.  192, 193,)  '^  in  an 
action  by  a  yillein  against  his  lord,  who  pleads  in  bar,  he  must  at  the  be- 
ginning of  his  plea  make  protestation  that  he  is  his  yillein,  otherwise  the 
plaintiflf  shall  be  enfranchised,  though  the  issue  be  proved  for  the  lord." 

ILiord  Denman,  C.  J.  Perhaps  the  courts  were  eager  to  intend  against  vit 
enage.]  Comyns  seems  to  put  it  as  a  general  pleading  point,  (a)  In  Gale 
y.  Capem^  1  A.  &  E.  102,  (28  E.  C.  L.  R.,)  a  plea  of  set-off  stated  the 
making  and  endorsement  of  a  promissory  note ;  the  replication  was  that  the 
set-oflT  fion  accrmt  infra  sex  annos :  and  it  was  held  that  this  admitted  the 
making  and  endorsement.  In  Jones  v.  Brown^  1  New  Ca.  484,  488,  Tin- 
DAL,  C.  J.,  said :  '^  It  is  contended  on  behalf  of  the  plaintiff  that,  having 
taken  issue  on  a  single  allegation,  he  is  not  to  be  considered  as  having  there- 
fore admitted  all  the  other  allegations  of  the  plea,  and  that  the  defendants 
ought  to  establish  by  proof  the  truth  of  those  other  allegations.  I  think, 
however,  that  this  is  not  the  result  of  such  a  state  of  the  pleadings ;  but,  on 
the  contrary,  that,  as  the  plaintiff,  who  might  have  denied  all  the  allegations, 
*1^51  ^  singled  out  only  one  to  be  put  *in  issue,  he  must  be  taken,  for 
•'  the  purpose  of  this  cause,  to  have  admitted  the  rest."  Mils  v.  Bar^ 
ier,  1  M.  &  W.  425 ;  S.  C.  Tyrwh.  &  Gr.  835 ;  Perdoal  v.  Frampton,  2  C. 
M.  &  R.  180 ;  S.  C.  5  Tyrwh.  579 ;  and  Simpson  v.  Clarke,  2  C.  M.  &  R. 
342  ;  S.  C.  5  Tyrwh.  593,  were  cases  of  want  of  consideration  only,  not 
of  illegality.  Cur.  adv.  vuU, 

LfOru  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  issue  was  raised  on  a  plea  to  a  declaration  against  the  drawer  of  a 
check,  setting  forth  facts  which  would  have  made  it  illegal  under  the 
statutes  of  gaming,  and  concluding  with  an  averment  that  plamtifT  took  the 
bill  without  a  good  consideration.  The  replication  asserted  that  he  took  it 
for  a  ^ood  consideration.  It  was  necessary  for  me  to  decide  at  Nisi  Prius 
on  whom  the  burden  of  proof  lies  in  such  a  state  of  the  record :  I  thought  it  lay 
en  the  defendant;  who  thereupon  attempted  to  prove  the  gambling  con- 

(a)  See  Lord  Coke's  comment.  Go.  Liu  184  (6). 
TOL.  XLii,  76  3  E 
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aderation,  but  save  no  evideace  diat  the  plaintiflftook  the  bill  without  con- 
sideration. It  followed,  if  my  ruling  was  correct,  that  the  plaintiff  was  en- 
titled to  a  verdict. 

A  rule  was  obtained  for  a  new  trial.  The  first  step  b  the  argument  was 
that  the  plaintiff,  by  taking  issue  on  the  consideration  given  by  himself,  ad- 
mitted the  illegal  consideration  on  which  the  bill  was  said  to  be  founded. 
This  had  led  us  to  consider  the  doctrine  more  than  once  advanced  in  tlie 
Court  of  Exchequer,  especially  by  my  brother  Aldebson,  in  the  cases  of  Ed- 
munds  v.  GroveSj  2  M.  &.  W.  642,  and  Brnimon  v.  Davison^  3  M.  &  W. 
179,  where  he  ^observed,  during  the  argument,  that  *^  the  pleading  i*i96 
are  not  before  the  jury,  but  only  the  issue,''  and  gave  judgment,  m  ^ 
substance,  that  ^*  an  admissicm  on  the  record  is  merely  a  waiver  of  requiring 
proof  of  those  parts  of  the  record  which  are  not  denied,  the  party  bang  con- 
tent to  rest  his  claim  on  the  other  facts  in  dispute ;  but  if  any  inferences  are 
to  be  drawn  by  the  jury,  they  must  have  the  facts  from  which  such  inferences 
are  to  be  drawn  proved  like  any  other  facts,"  2  M.  &  W.  643, 645.  Now 
both  those  cases  are  distinguishable  from  the  present. 

In  Edmunds  v.  Graves  the  plea  stated,  not  only  that  the  plaintiff  took  the 
bill  without  consideration,  but  thai  he  knew  ofiht  iU^alUy;  and  that  know- 
ledge was  traversed  by  the  replication.  No  doubt,  according  to  all  rules  of 
j>Ieading,  whether  in  actions  on  bills  of  exchange  or  any  other  cause  of  no- 
tion, where  an  affirmative  allegation  is  made  by  the  defendant,  and  denied, 
the  onus  of  proving  it  is  on  him.  The  affirmative  as  to  the  plaintiff' 
knowledge  was  clearly  alleged  by  the  defendant;  and  therefore  he  was 
rightly  put  to  prove  that  allegation  at  the  trial. 

In  the  other  case,  of  Benmon  v.  Daoisanj  the  allegation  in  the  declaration, 
which  was  decided  not  to  be  admitted  by  the  plea,  was  an  immaUrial  alle- 

Stion,  and  the  decision  of  the  court  is  put  expressly  on  that  ground , 
:>ugh  my  brother  Alderson  says  that  ^^  it  is  not  to  be  taken  for  granted, 
that,  if  it  had  been  material,  there  was  an  admission  of  it  as  a  fad  to  go  to 
the  jury." 

IJpon  full  consideration,  we  cannot  agree  with  the  ^doctrine  thus  r^.^j 
stated.  We  think  that  an  admission  made  in  the  course  of  pleading,  ^ 
whether  in  express  terms  or  by  omitting  to  traverse  what  has  been  bef<M« 
alleged,  must  be  taken  as  an  admission  for  all  purposes  of  the  cause, 
whether  the  facts  relate  to  the  parties  or  to  third  persons,  provided  the  alle- 
eation  so  made  be  material.  We  find  no  authority  to  the  contraiy ;  and, 
mdeed,  in  former  times,  before  the  new  rules,  such  admission,  in  the  absence 
of  a  protest,  estopped  die  party  even  in  another  cause  from  disputing  the 
fact  so  admitted. 

The  issue  in  this  case  was  in  its  terms  plainly  affirmative  on  the  part  of  the 
plaintiff:  and  the  onus  therefore  lay  on  him.  So  it  would,  if  the  plea  bad 
been  that  the  bill  was  accepted  for  the  accommodation  of  the  drawer  and 
endorsed  by  him  to  the  plamtiff  without  consideration,  and  the  plaintiff  had 
replied  that  he  gave  consideration.  The  difference  between  the  two  cases 
is  not  as  to  the  onus  of  proving  the  issue ;  in  both  it  is  on  the  plaintiff:  the  dif- 
ference is  as  to  the  mode  of  proving  tne  issue,  and  as  to  what  shall  be 
treated  as  sufficient  proof  by  the  plaintiff.  And  in  this  respect  the  rule  re> 
mains  as  it  was  when  the  general  issue  was  pleaded.  In  the  case  of  an  ac- 
commodation bill,  the  production  of  the  bill  is  sufficient  primfi  fiicie  proof 
by  the  plaintiff;  in  die  case  of  an  illegal  bill,  or  one  on  which  sospicioo  of 
fifaud  is  cast,  the  plaintiff  must  go  farther.  Under  the  general  issue,  that 
ille^lity  or  that  suqiieion  was  shown  by  evidence  on  the  part  of  the  defend- 
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ant:  now  it  is  Aosm  by  the  defendant's  allegations  in  his  plea,  it  not  de* 
nied  by  the  plaintiff. 

For  my  own  part, I  have  felt  some  difficulty  in  coming  to  this  concluson, 
^1281  ^^^^  ^^  appeared  to  me  *that  the  course  of  practice  had  been  the 
•I  result  of  a  kind  of  tacit  convention  at  Nisi  Prius,  and  diat,  after  the 
new  rules  were  introduced,  and  the  evidence  was  required  to  be  pointed  to 
q>ecific  issues,  illegality  of  original  consideration  might  be  proved  without 
raising  anv  inference  of  the  want  of  consideration  between  the  parties  to  th< 
suit.  I  think,  however,  that  stat.  5  &  6  W.  4,  c.  41,  may  be  considerea 
as  adopting  the  practice  which  had  been  known  to  prevail. 

And  we  are  of  opinion  that  the  plaintiff  ought  in  this  case  to  have  been 
put  to  prove  that  he  gave  consideration ;  and  that  the  rule  for  a  new  trial 
must  be  made  absolute.  Rule  absolute.(a) 

(a)  See  LtwU  v.  Ladjf  Pwrktr^  4  A.  d&  £.  838 ;  SmUh  v.  Martin,  9  M.  &  W.  304. 


The  QUEEN  9.  The  Inhabitants  of  HEAGE. 

An  indictment  against  a  township  for  non-repair  of  a  highway  is  not  bad  in  law,  if  it 
aver  a  custom  for  the  township  to  repair  all  public  higkwayt  within  it,  not  adding  the 
words  **  which,  bat  for  such  castom,  would  be  repairable  hy  the  parish  at  lai^e."  For 
the  onqaalified  allegation  majr  be  proved  true. 

Indictment  against  a  tovmship  for  not  repairing  part  of  a  highway  (de- 
^ribed  as  a  common  and  public  queen's  highway,  leading,  &c.,  for  all  the 
Jiege  subjects,  &c.,  to  go,  return,  &c.,  on  foot  and  on  horseback,  and  with 
carriages,  &c.,)  situate  within  the  township.  Averment,  ^'  that  the  inhabi- 
tants of  the  said  township  of  Heage,  in  the  said  county  of  Derby,  from  tinie 
whereof,"  &c.,  ^^  have  repaired  and  amended,  and  been  used  and  accustomed 
to  repair  and  amend,  and  still  ought  to  repair  and  amend,  all  comman  and 
public  highways  situate  unt/dn  the  said  township  used  for  all  the  liege  sub- 
*1291  ^^^  ^^  ^^^  realm  to  go,  return,"  &c.,  and  *that,  by  reason  of  the 
-■  premises,  and  by  force  of  the  statute,  &c.,(ff)  the  defendants  ought 
to  have  repaired,  &c.,  and  still  of  right  ought,  &c.  There  were  olhei 
counts,  which  it  is  unnecessary  to  notice.    Plea,  Not  Guilty. 

On  the  trial,  before  Tindal,  C.  J.,  at  the  Derbyshire  Summer  assizes, 
1840,  the  defendants  were  found  guilty.  Mams,  Serjt.,  in  the  ensuing  term, 
moved  that  judgment  might  be  arrested,  on  the  ground  (as  to  the  first  count) 
that  the  averment  of  a  custom  to  repair  all  highways  within  the  township 
was  contrary  to  precedent,  and  could  not  be  correct  in  point  of  fact.(6)  A 
rule  nisi  was  granted. 

Clarke  and  WiUmore,  in  this  vacation  ,(c)  showed  cause.  The  precedent 
relied  upon  for  the  defendants  is  that  in  Bex  v.  Hatfield,  4  B.  fc  Aid.  75,  where 
the  liability  charged  against  the  township  by  prescription  was  to  repair  such 
of  the  common  highways  within  it  as  would,  but  for  the  prescription,  be 
repairable  by  the  parish  at  large.  This  mode  of  averment  (first  intro- 
duced in  Bex  v.  Bridddrk,  11  East,  304,  is  one  which  it  may  be  convenient 
and  prudent  to  adopt ;  but  the  form  of  allegation  here  is  not  necessarily  bad : 
the  township  may  in  fact  have  had  no  roads  within  it  which  the  inhabitants 
are  not  bound  to  repair.    The  reason  for  adopting  the  form  used  in  Bbx  v. 

(a)  A  local  act,  on  which  nothing  tarns  in  the  report  of  this  case. 
(6)  Otner  points  were  made  in  arrest  of  judgment;  and  a  rale  nisi  was  obtained  Ibr 
a  new  triaU 

(r)  Jane  ISth.    Before  Lord  Denman,  C.  J.,  Patteson,  and  Williams,  Js. 
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Brideldrk^  is  stated  in  Bex  v.  Ecclesfieldj  1 B.  &  Aid.  348, 352, 356, 357.(a) 
*The  cases  of  Bex  v.  Bishop  Auckland^  1  A.  &  £.  744 ;  and  Bex  v.  r*|3Q 
Easiringtonj  5  A.  &  £.  765,  cited  in  moving,  turned  upon  ob-  L 
jections  vrhicb  do  not  arise  here.  The  form  insisted  upon  would  not  be 
applicable  if  the  township  were  not  part  of  a  parish :  it  does  not  appear  that 
Heage  is  so.  Lord  Ellekborough  lays  down  in  Bex  v.  Ecclesfieldj  1  B.  & 
Aid.  359,  that  ^^  a  township  or  other  known  portion  of  a  parish  may  by  usage 
and  custom  be  chargeable  to  the  repair  of  the  highways  within  it.  In  Bei 
v.  KingsmooTj  2  B.  &  C.  190,  the  indictment  against  an  extraparochial 
hamlet  would  have  been  upheld  if  an  immemorial  usage  to  repair  had  been 
alleged.  Bex  v.  The  InhMJtanU  of  the  West  Biding  of  Yorkshire^  4  B.  & 
Aid.  623,  (6  £.  C.  L.  R.,)  also  sanctions  the  form  here  used.  The  judg- 
ments delivered  in  Bex  v.  J^etherthongy  2  B.  &  Aid.  179,  assume  that  a 
township  may  be  liable  by  prescription  to  repair  all  roads  within  it.  It  will 
perhaps  be  said  that  the  custom  here  laid  would  include  new  roads :  but 
there  is  no  legal  objection  to  a  custom  for  a  township  to  repair  all  roads 
within  it,  whether  old  or  new.  It  is  true  that  a  difficulty  may  arise  upon 
the  evidence,  either  from  a  failure  to  prove  the  custom  as  to  all  new  roads 
to  be  made  from  time  to  time,  or  from  its  being  shown  by  the.  defendants 
that  the  township  contains  roads  which  are  repairable  by  individuals  ratione 
tenursB.  That,  however,  would  not  constitute  an  objection  on  the  face  of 
the  indictment,  but  could  only  entitle  the  defendants  to  a  verdict  on  the  plea 
of  not  guilty. 

MamSy  Serjt.,  and  Humfreyj  contrii.  The  custom  laid  in  the  first  count 
is  absurd  and  impossible.  It  either  *assumes  that  there  can  be  no  r»iQi 
roads  within  the  township  repairable  by  the  parish  or  by  individuals  ^ 
ratione  tenure,  which  is  not  supposable,  or  it  alleges  a  customary  liability 
in  the  township  to  repair  such,  which  is  contradictory.  The  indictment  in 
Bex  V.  Haifield  was  so  framed  as  to  avoid  this  objection,  by  limiting  the 
allegation  of  liability.  It  may  be  questioned  whether  an  allegation  that  even 
a  parish  was  liable  to  repair  all  roads  within  it  would  be  g^  :  for  plainly 
it  IS  not  a  legal  impossibility  that  some  roads  within  the  parish  are  repairable 
ratione  tenurse ;  and  the  general  law  cannot  depend  upon  the  facts  of  the 
particular  case.  [Patteson,  J.  A  statement  that  there  was  a  gentral  law 
for  all  parishes  to  be  so  liable  might  indeed  be  questionable  on  that  ground : 
but  how  does  it  follow  that  such  a  statement  as  to  the  liability  of  a  particu- 
lar parish  in  fact  would  be  bad  on  the  face  of  it  ?  Bex  v.  Eingsmoor  is 
rather  in  favour  of  the  defendants :  at  any  rate  that  case  does  not  show  that 
an  allegation  like  the  present  would  have  been  upheld,  but  only  that  in  the 
absence  of  such  an  allegation  the  point  for  which  the  prosecutors  contended 
could  not  arise.  Patteson,  J.  Mr.  Serjeant  Williams,  in  the  plea  which  he 
suggests  in  note  (10)  to  Bex  v.  Stoughton^  2  Wms.  Saund.  159  c,  for  townships 
claiming  to  repair  only  the  roads  within  their  own  district,  does  not  confine 
the  liability  as  you  say  it  ought  to  be  confined.]  Cur.  adv.  vuU, 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

*This  is  a  motion  in  arrest  of  judgment  after  a  verdict  for  the  crown  r^^^ 
upon  an  indictment  against  a  township  for  non-repair  of  a  road.  ^ 
The  objection  to  the  first  count  is,  that  It  charges  the  township  with  a  cus- 
tomary liability  to  repair  all  roads  within  it,  whereas  it  ought  to  have  charged 
a  liability  to  repair  all  roads  within  it  *^  which  but  for  the  custom  would  be 
repairabli!  by  (he  parish."    Undoubtedly  those  words  have  of  late  years 

(a)  And  see  Rex  v.  THm  InhabUafUt  of  tht  Wui  Riding  of  >Vib/ktrf,  4  B.  &  Aid  4t: 
(6  £.  C.  L  R.) 
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been  uniformly  introduced ;  but  they  are  not  necessary :  where  they  are  in- 
troduced, they  put  the  township  prioi&  facie  m  the  same  situation  as  a  parish ; 
and,  if  the  defendants  mean  to  assert  that  any  individuals  are  liable  to  repair 
*^e  load  in  question  ratione  tenurse,  or  otherwise,  (if  it  can  be,)  they  must 
plead  that  matter  specially ;  but,  where  the  words  are  omitted,  and  uie  de« 
fendants  plead  not  guilty,  it  becomes  incumbent  on  the  prosecutor  to  prove 
that  the  township  is  liable  to  repair  (Ul  roads  within  it ;  which  may  be  if 
there  be  none  repairable  by  individuals :  but,  if  the  defendants  can  show 
that  there  are  any  so  repairable,  they  will  negative  the  custom  as  being  laid 
too  largely.  It  is  a  question  of  evidence,  and  not  of  pleading ;  and  in  truth 
the  words  in  question  were  introduced  within  living  memory  for  the  very 
purpose  of  avoiding  a  failure  which  frequently  happened  by  reason  of  the 
custom  laid  being  lar^r  than  the  evidence  warranted.  Nevertheless  the 
custom  may  be  as  laid  m  the  present  indictment,  if  no  roads  in  the  township 
are  repairable  by  individuals  other  than  the  inhabitants  at  lar^. 

The  first  count  therefore  is  good ;  and  there  is  no  necessity  to  examine 
the  others.  Rule  discharged. 


•133]  •WHEELER  v.  MONTEFIORE,  CARROLL,  and  CROOKE. 

By  indenture  between  F.  and  W.,  it  was  recited  that  F.  was  indebted  to  W.  in  972L,  that 
it  had  been  agreed  between  them  that  F.  sbonld  execute  a  mortgage  of  a  certain  mes- 
suage, with  the  fixtures,  and  certain  chattels :  and  it  was  witnessed  that,  in  pursuance 
of  &at  agreement,  and  in  consideration  of  the  372/.  so  due,  and  of  61^  F.  did  grant, 
bargain,  sell,  and  demise  to  W.  the  messuage,  for  a  term  of  years,  habendum  to  W 
thenceforth  for  the  term,  subject  to  the  proviso  thereinafter  contained ;  and  also  that 
for  the  consideration  aforesaid,  F.  did  bargain,  sell,  assign,  transfer,  and  set  over  to  W 
the  fixtures,  and  chattels,  habendum  to  W.  for  his  own  absolute  use  and  benefit,  sub* 
ject  to  the  proviso  thereinafter  contained :  provided,  and  it  was  thereby  agreed,  that, 
if  F.  should  pay  the  2722.  on  the  then  next  24th  June,  W.  should  reconvey ;  provided 
also,  and  it  was  thereby  further  agreed,  that,  if  default  of  payment  should  be  made  on 
the  day  aforesaid,  it  should  be  lawful  for  W.  to  enter  upon,  receive,  and  take  the  rents 
and  profits  of  the  premises,  and,  if  he  should  think  proper,  of  his  sole  authority  to  sell 
or  underlet  them,  and  to  sell  the  fixtures  and  chattels,  and  deliver  them  to  the  purcha- 
ser or  tenant ;  and  that  W.  should  stand  possessed  of  the  money  arising  from  such 
sale,  and  of  the  rents  and  profits  in  the  meantime,  in  trust  to  discharge  the  expenses 
of  the  sale  and  performance  of  the  trusts,  and  then  to  pay  himself  so  much  as  should 
remain  unpaid  of  the  2722.,  and  W.  should  afterwards  stand  possessed  of  the  premises 
and  chattels,  and  the  surplus  proceeds,  in  trust  for  F.  And  F.  covenanted  to  pay  the 
272/.  with  interest,  on  the  day  mentioned,  and  that,  notwithstanding  any  act,  itc.,  the 
several  premises  should  remain  on  the  trusts  thereinbefore  declared  as  long  as  any 
part  of  the  272/.  should  continue  on  that  security. 

F.  was  in  actual  possession  at  the  time  of  executing  the  indenture,  and  so  remained  (the 
272/.  continuing  unpaid)  at  a  day  before  24ih  June,  when  M.  (a  third  party)  broke  and 
entered  the  messuage,  and  seized  the  fixtures  and  chattels. 

Held  that  W.  could  not  recover  against  M.  in  trespass  qwnre  dauium  fregit,  for  the  entry, 
or  for  the  seizure,  laid  as  aggravation :  and  that,  on  a  plea  that  the  house,  fixtures,  and 
chattels  were  not  the  house,  dec,  of  W.,  W.  must  be  nonsuited. 

Trespass.  The  declaration,  which  contained  only  one  count,  charged 
that  the  defendants,  with  force  and  arms,  broke  and  entered  a  dwelling-house 
of  plaintiiT,  and  forced,  broke  open,  and  broke  to  pieces  and  damaged  di- 
vers, to  wit  ten,  doors  of  plaintiiT  belonging  to  the  said  dwelling-house,  and 
broke  to  pieces,  damaged,  and  destroyed  the  walls,  floors,  &c.,  and  pulled 
down,  seized,  and  took  divers  fixtures,  goods,  chattels,  and  effects,  to  wit, 
&c.,  (describing  certain  fixtures  and  chattels  not  fixed,)  of  plaintifl*,  then  found 
and  being  in  and  upon  the  said  dwelling-house,  and  carried  away  the  sam^i 
and  disposed  thereof  to  their  own  use. 
^  Pleas.     1.  Not  guilty.    Issue  thereon. 

3e2  ' 
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*2.  That  the  dwelling^faoase  in  ivhich,  &c.,  and  the  doora,  &c.,   r^j^j 
ind  fixtures,  goods,  chattels,  and  effects  b  the  declaration  mentioned,  ^ 
were  not  the  dweiluig-honse,  &c.,  of  plaintiff.    Issue  there<Mi. 

On  the  trial,  before  Lord  DEzniAN,  C.  J.,  at  the  Londcm  sittiDgs  after  Mi- 
chaelmas term,  1839,  it  appeared  that  the  two  defendants  fiist  named  wer^ 
sheriff  of  Middlesex,  and  the  other  defendant  an  auctioneer.    A  writ  of  fi.  & 
had  been  obtained  on  a  judgment  in  an  action  o^  Thomas  and  Greene  r. 
Franks  J  under  which  the  sheriff,  on  9th  June,  1838,  entered  and  seized  the 
goods,  and  the  defendant  Crooke  sold  them.     The  plaintiff  relied  on  an  in- 
denture of  24th  March,  1838,  between  Franks  of  the  one  part  and  the  plain- 
tiff of  the  other.    This  indenture  recited  that  Franks,  by  means  of  conrej- 
ances  therein  described,  was  possessed  of  the  dwelling-bouse  for  a  term  of 
twenty-three  years,  to  expire  on  24th  June,  1842;  that  plaintiff  had  recov- 
ered against  Franira  a  judgment  for  debt  and  costs  amounting  to  272/. ;  and 
that,  in  order  to  stay  the  proceedings,  it  had  been  proposed  and  agreed,  be- 
tween the  parties  to  the  indenture,  that  Franks  should  execute  a  mortgage  of 
the  premises,  with  the  fixtures,  chattels,  and  effects  in  the  indenture  after  men- 
tioned.    The  indenture  then  witnessed  that,  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  272/.  and  of  55.,  Franks  did  thereby 
grant,  bargain,  sell,  and  demise  to  plaintiff  the  messuage,  &c.,  comprised  in 
die  recited  conveyances,  habendum  to  plaintiff,  his  executors,  &c.,  thence- 
forth for  the  unexpired  remainder  of  the  term,  except  the  last  day,  subject 
nevertheless  to  the  proviso  thereinafter  contained.     And  it  was  also  witne«d 
that,  for  the  considerations  aforesaid,  Franks  did  thereby  bargam,  sell,  as- 
sign, transfer,  and  *set  over  to  plaintiff  all  and  singular  the  fixtures,   r*|Q5 
utensils  in  trade,  and  all  other  the  chattels  and  effects  mentioned  and   ^ 
particularized  in  a  schedule  thereunder  written,  and  also  all  other  the  fixtures 
and  utensils  in  trade  of  Franks,  then  or  at  any  time  thereafter  being  in,  upon, 
or  about  the  said  premises,  or  that  might  thereafter  be  purchased  by  him  to 
replace  any  of  the  said  fixtures  and  utensils ;  habendum  to  plaintiff,  his  exe- 
cutors, &c.,  for  his  and  their  own  absolute  use  and  benefit,  subject  neverthe- 
less to  the  said  proviso  thereinafter  contained.     '^  Provided  always,  and  it  is 
hereby  agreed,  that  if  the  said"  Franks,  his  executors,  &c.,  "  do  and  shall 
pay  unto  the  said"  Wheeler,  his  executors,  &c.,  *^  the  said  sum  of  272i. 
with  interest  for  the  same  after  tlie  rate  of  5/.  per  annum,  without  any  de- 
ductions for  any  present  or  future  taxes,  rates,  or  assessments,  or  any  other 
matter  whatsoever,  on  the  24th  day  of  June  now  next  ensuing,  then,  and  io 
such  case,  he,"  W.,  his  executors,  &c.,  "  shall  and  will,  on  the  request  and 
at  the  expense  of  the  said"  F.,  his  executors,  &c.,  *'  reconvey  the  said  pre- 
mises to  him  or  them,  or  as  he  or  they  shall  direct,  free  from  all  encumbrances 
by  the  said"  W.,  his  executors,  &c.     "Provided  also,  and  it  is  hereby 
further  agreed,  that,  if  default  shall  be  made  in  payment  of  the  said  sum  of 
272/.  and  interest,  or  any  part  thereof,  on  the  day  and  time  and  in  manner 
aforesaid,  it  shall  and  may  be  lawful  for  the  said"  W.,  his  executors,  fcc., 
'*  to  enter  upon,  receive,  and  take  the  rents  and  profits  of  the  said  leasehold 
and  other  premises,  and,  if  he  or  they  shall  think  proper  so  to  do,  of  his  or 
their  sole  authority  to  sell  and  dispose  of  or  underiet  the  said  premises  herebj 
granted  and  demised,  for  all  or  any  part  of  the  said  term  therein,  and  tosefl 
the  said  fixtures,  chattels,  *and  efiects  hereby  assigned  by  public  r^^^g 
auction  or  private  contract,  for  the  best  price  that  can  be  obtained,  *- 
and  assign,  grant  a  lease,  or  underlet  the  same  premises,  and  deliver  te 
aaid  fixtures,  chattels,  and  effects,  when  sold  or  let,  to  the  purchasers  or  par 
chaser,  tenants  or  tenant,  thereof,  or  as  they  or  he  shall  direct    And  it  15 
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hereby  declared  (hat  the  said"  W.,  his  executors,  &c.,  ^^  shall  stand  pos- 
sessed of  the  money  arising  from  such  sale,  and  of  the  rents  and  profits  of 
the  premises  in  the  meantime,  upon  trust  to  dischai^  all  expenses  attending 
the  said  sale  and  the  performance  of  the  trusts  herem  contained,  and  all  costs 
incident  thereto,  and  then  to  retain  and  pay  unto  himself  or  themselves  the 
said  sum  of  272/.,  or  so  much  thereof  as  shall  remain  unpaid  at  the  time  of 
such  default  as  aforesaid,  and  all  interest  which  shall  be  then  due  thereon, 
and  afterwards  do  and  shall  stand  possessed  of  the  said  leasehold  premises, 
chattels,  and  effects,  and  of  the  surplus  proceeds  arising  therefrom,  upon 
trust  for  the  said  William  Franks,  his  executors,''  &c.  The  deed  also  con- 
tained a  covenant  by  Franks  to  pay  to  the  plaintiff,  his  executors,  &c.,  the 
272/.  and  interest,  on  the  day  anid  time,  and  in  manner,  theretofore  men 
tioned  and  appointed  for  pavment  thereof;  and  that,  for  and  notwithstanding 
any  act,  deed,  matter,  or  thmg  whatsoever,  the  same  several  premises  should 
**  remain  upon  the  trusts  thereinbefore  declared,  as  long  as  the  said  principal 
money  and  interest,  or  any  part  thereof,  shall  continue  on  this  security,  with* 
out  any  interruption,"  by  Franks,  his  executors,  &c.  The  schedule  com 
prehended  some  of  the  fixtures  and  some  of  the  movable  chattels  which 
were  seized  and  sold  by  the  defendants.  Franks  had  remained  in  possession 
Crom  the  execution  of  the  indenture  up  to  the  seizure. 
^^~^        *The  counsel  for  the  defendants  contended  that  the  plaintiff,  on  this 

•I  evidence,  had  not  such  a  possession  as  entitled  him  to  maintain  tres> 
pass  in  respect  of  either  the  house,  fixtures,  or  chattels.  The  Lord  Chief 
Justice  reserved  leave  to  move  for  a  nonsuit ;  and  a  verdict  was  taken  for 
the  plaindff.  In  Hilary  term,  1840,  the  defendant  obtained  a  rule  nisi  for  a 
nonsuit,  (a)    In  the  last  Trinity  term,(i) 

Kelly  and  E,  James  showed  cause.  The  deed  of  1838  was  an  under* 
lease,  giving  an  immediate  property  to  the  plaintiff.  The  first  of  the  two 
provisoes  is  merely  for  reconveyance  by  the  plaintiff  on  repayment.  That, 
as  far  as  it  goes,  rather  indicates  that  the  interest  had  passed,  till  reconvey- 
ance from  Franks  to  the  plaindff.  The  second  proviso  enables  the  plaintiff 
to  enter,  take  the  profits,  assign,  or  let,  in  case  of  defoult.  The  fixtures  and 
chattels  are,  in  case  of  sale,  to  be  delivered  to  the  purchasers.  Now,  even 
if  this  proviso  showed  that  till  default  the  right  of  possession  of  the  realty 
was  to  remain  in  Franks,  still  the  fixtures  and  effects  are  absolutely  con- 
veyed ;  and  the  proviso,  as  to  them,  gives,  not  a  power  to  enter  and[  take, 
but  a  power  of  sale ;  thus  showing  that,  without  entry,  the  right  of  posses- 
sion was  already  in  the  plaintiff,  with  an  implied  restriction,  at  the  utmost, 
of  any  power  of  sale  till  default  made.  Langsta^v.  Meagoey  2  A.  &  £.  167, 
(29  £.  C.  L.  R.,)  shows  that  an  assignee  of  premises  is  entitled  to  the  fix- 
tures, though  out  of  possession.'  The  plaintiff  must  recover  if  the  defend- 
*1381   ^^^  ^^^^  taken  any  *thing  which  they  had  no  right  to  take:  the 

-I  personal  chattels,  at  any  rate,  pass  by  the  mere  sale.  [Patteson,  J., 
Thamoi  v.  Philips,  7  C.  &  P.  673,  (32  £.  C.  L.  R.,)  has  sometimes  been 
cited  to  show  that  a  vendee  of  goods  may  bring  trespass  before  he  obtains 
possesion :  but  that  case  scarcely  proves  the  proposition ;  it  seems  to  have 
turned  upon  the  assent  of  the  plaintiff  to  the  act  of  her  agent,  who  had  po^- 
session.]  Inyns  v.  SmaUpiece,  2  B.  &  Aid.  551,  shows  that  a  verbal  gift, 
without  deUveiy  of  possession,  does  not  pass  the  property  in  a  chattel :  but 
ttieie  it  was  not  doued  that  a  deed  would  do  so.    But,  as  to  all  the  pvo- 

(a)  The  rale  was  for  a  nonsuit  only;  no  objection  was  made  on  the  gronnd  of  the  vt»> 
iict  on  the  first  issue. 

ib)  If  ay  nth»  1841.  Before  Lord  Dennan,  C.  J.,  Patteson,  Williaflis,  and  Coleridgi^la. 
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pert;,  real  and  personal,  it  appears  that,  if  the  plaintiflT  had  sued  in  case, 
laying  the  reversion  in  himself  and  the  possession  in  Franks,  he  must  hare 
been  nonsuited :  for  the  proviso  for  reconveyance  would  have  disproved 
such  an  allegation  of  possession.  Even  treating  this  as  a  mortgage,  Franks 
was  at  the  utmost  only  tenant  by  sufferance ;  Ihe  dem.  Roby  v.  Mriseyj  8  B. 
&  C.  767,  (15  £.  C.  L.  R.)  It  is  true  that  a  mortgagee  may  so  treat  the 
mortgagor  as  to  give  him  a  tenant's  interest;  Partridge  v.  Berv,  5  B.  &  Aid. 
604,  (7  £.  C.  L.  R.,)  explained  by  Parke,  B.,  in  HUchman  v.  Walton^ 
4  M.  &  W.  409, 415  :(a)  but  nothing  of  the  sort  appears  here.  [Patteson, 
J.  But  ought  not  the  mortgagee,  in  this  case,  to  be  shown  to  be  in  posses- 
sion ?]  The  want  of  possession  does  not  avoid  the  deed,  though,  in  some 
cases,  it  may  be  a  circumstance  showing  such  secrecy  as  to  be  evidence  of 
fraud :  that  is  the  result  of  the  cases ;  Edwards  v.  Harben^  2  T.  R.  587 ; 
Martindale  v.  Booth,  3  B.  &  Ad.  498,  (23  E.  C.  L.  R.  ;X&)  LaHmer  v.  Bat- 
son,  4  B.  &  C.  652,  (10  E.  C.  L.  R.)  •The  occupation  of  Franks  r.,^ 
here  was  like  an  occupation  by  a  servant,  which  is  the  occupation  *- 
of  the  master ;  Bertie  v.  Beaumont,  16  East,  33.  In  Com.  Dig.,  Trespass, 
(B  2,)  it  is  said,(c)  '^If  a  stranger  does  a  trespass  to  a  lessee  at  will,  which 
prejudices  the  lana,  the  lessor  may  have  trespass  against  him  for  the  damage 
to  the  land  ;  for  the  possession  of  the  lessee  is  his  possession." 

Taprellj  control.  The  action  does  not  lie,  because  the  plaintiff*  had  only 
an  interesse  termini  in  the  realty,  before  entry ;  Co.  Lit.  270  a^  296  b, 
Shep.  Touchst.  324.((f)  Even  wnere  the  statute  of  uses  executes  the  pos- 
session, there  must  be  a  possession  in  fact  to  enable  the  party  to  bring  tres- 
pass. In  Com.  Dig.,  Trespass,  (B  3),  it  is  said,  ^^  A  plaintiff* cannot  maintain 
trespass  quare  cUmsum  fregU,  if  he  has  not  actual  possession,  though  he  has 
the  freehold  in  law."  And,  '^  if  a  wife,  tenant  for  life,  leases  for  years  and 
dies,  the  reversioner  shall  not  have  trespass  against  the  lessee  before  enti}." 
And  '^  a  bargainee  shall  not  have  trespass  before  entry,  though  the  posses- 
sion is  transferred  to  him  by  the  statute."  The  same  doctnne  appears  in 
4  Bac.  Abr.  844,  (7th  ed.,)  Leases  and  Terms  for  Years,  (M.J  In  Cook  v. 
Harris,  1  Ld.  Raym.  367,  Holt,  C.  J.,  said,  *Mbe  assignee  nas  the  estate 
in  him  before  entry,  but  not  to  bring  trespass."  Therefore  the  mortgagor 
here  was  the  proper  party  to  bring  trespass ;  for  he  was  left  in  possession  as 
a  tenant ;  Partridge  v.  6ere ;  ISichman  v.  Walton.  As  to  die  fixtures,  they 
are  parcel  of  the  *realty ;  Colegrave  v.  Dias  Santos,  2  B.  &  C.  76,  r#t^iA 
(9  E.  C.  L.  R.;)  BoydeU  v.  M'MSckael,  1  C.  M.  &  R.  177 ;  S.  C.  1^  ^^ 
3  Tyrwh.  974 ;  Longstaffy.  Meagoe,  2  A.  &  E.  167,  (29  E.  C.  L.  R.)  The 
evidence  does  not  show  any  severance  before  the  supposed  trespass.  It  is 
true  that,  after  severance,  the  fixtures  would  become  chattels,  which  would 
vest  in  the  mortgagee,  if  possession  of  them  was  not  expressly  or  impliedly 
reserved  to  the  mortgagor  by  the  deed.  But,  even  then,  it  b  not  clear  that 
the  plaintiff*  could  recover  here  in  trespass  de  bonis  asportatis  for  merely  car- 
rying  away  the  fixtures  disannexed  by  the  trespass.  The  trespass  is  the 
substantial  ground  of  action :  the  carrying  away  of  the  chattels  is  aggrava- 
tion merely ;  Buller,  J.,  in  Taylor  v.  Cole,  3  T.  R.  292,  297 ;  Littledale, 
J.,  in  CvJm  V.  P(yrter,  8  B.  &  C.  257,  270,  (16  E.  C.  L.  R.) ;  Amos  and 
Ferard's  Law  of  Fixture,  239,  245,  &c. 

(a)  See  the  judgment  of  this  court  in  Dot  dem,  ^gmbatham  v.  Bortoii,  11  A.  d;  E.  397 
314»  (39  E.  C.  L.  R.) 
(6)  AndTsee  p.  608,  note  (e). 
(c)  Citing  2  Rol.  Abr.  661,  Trtspau,  (N),  pi.  S 
(lO  And  see  ibid.  267. 
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But,  on  referring  to  the  mortgage-deed,  it  appears  that  the  possession  of 
both  realty  and  personalty  was  reserved  to  Franks  till  24th  June,  1838,  tlie 
earliest  day  on  which  there  could  be  a  de&ult;  and,  therefore,  the  mort- 
gee  had  not  even  a  right  to  obtain  possession ;  Gordon  v.  Harper j  7  T. 
9,  11 ;  Hall  v.  Pidcard^  3  Campb.  187  ;   Ferguson  v.  CristaU,  5  Bing. 
305,  (15£.  C.  L.  R.)    The  general  intention  and  eSect  of  the  deed  must 
be  collected  from  the  whole,  according  to  the  rule  laid  down  by  Hobaht, 
C.  J.,  in  Trenchard  v.  Hosidm^  Winch.  91,  93.     Now,  here  the  deed,  in 
the  first  plea,  demises  the  dwelling-house  for  a  term,  subject  to  the  proviso ; 
the  fixtures  are  next  assigned,  subject  to  the  proviso  also.     Then  provision 
is  made,  first,  for  reconveyance  on  repayment ;  and,  secondly,  for  entry,  or 
m\AY{    for  sale  *'(which  might  be  made  without  entry,)  in  case  of  default 
^    of  payment ;  and  the  plaintiff  is  to  discharge  the  expenses  of  the 
trusts  of  the  deed,  to  pay  himself  his  debt,  and  then  to  hold,  as  to  the  pre- 
mises or  surplus  proceeds,  in  trust  for  Franks.    And  each  branch  of  the 
proviso  uses  the  word  "  agreed,"  which  is  the  language  of  each  party ; 
Com.  Dig.,  Covenant^  (A  2) ;  Siecvnson^s  Case^  1  Leon.  324.     It  is  clear, 
from  the  whole,  that  it  was  not  meant  that  the  plaintiff  should  entei  or  sell 
till  default,  upon  the  principle  that  ejcpresno  unhis  est  exclusio  aUerius,    In- 
deed, the  whole  instrument  raises  a  covenant  on  the  part  of  the  mortgagee 
not  to  enter  or  sell  till  default.     On  this  point,  the  following  are  authorities 
for  the  defendant:  Earl  of  Shrewsbury  v.  Gould,  2  B.  &  Aid.  487 ;  Samp- 
son V.  Easterhyy  9B.  &  C.  505,  (17  £•  C.  L.  R. ;)  Salloun  v.  Houstoun^ 
1  Bing.  433,  (8  E.  C.  L.  R. ;)  The  Duke  of  St.  Alban's  v.  Ellis,  16  East, 
352,  365 ;  Doe  dem.  Fisher  v.  Giles,  5  Bing.  421,  427,  (15  E.  C.  L.  R. ;) 
WUkmson  v.  HM,  3  New  Ca.  508,  (32  E.  C.  L.  R.);  Worseley  v.  De 
MaUas,  1  Burr.  467,  (where  Lord  Mansfield  clearly  thought  that  the  mort* 
gagor  was  to  retain  possession  till  failure  of  the  condition,)  Doe  dem.  Pritch* 
ard  V.  Dodd,  5  B.  &  Ad.  689, 694,  (27  E.  C.  L.  R.)         Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  vacation,  (June  14th,)  delivered  the  judg- 
ment of  the  court. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's 
house,  and  seizing  fixtures  and  goods  therein.  The  second  plea  denied  that 
the  plaintiff  was  possessed. 

*1421  '^^^  defendants  were  sheriff  of  Middlesex,  and  had  ^entered  and 
J  seized  under  a  writ  of  fieri  facias  against  William  Franks.  Franks 
was  tenant  for  a  term  of  years,  and  had  demised  the  premises  to  the  plain- 
tiff, by  way  of  mortgage,  for  the  residue  of  his  term,  wanting  one  day.  The 
plaintiff  had  not  entered. 

The  deed  of  mortgage  is  dated  March  24th,  1838,  and  demises  to  the 
plaintiff  to  hold  ^'A^c^/or^A,"  during  the  remainder  of  the  term,  wanting 
one  day,  '*  subject  nevertheless  to  the  proviso  hereinafter  contained."  It 
also  sells  and  transfers  the  fixtures  and  chattels  to  the  plaintiff^  to  hold  for 
his  ^*  own  absolute  use  and  benefit,  subject  nevertheless  to  the  said  proviso 
hereinafter  contained."  Then  there  are  two  provisoes,  one  in  the  usual 
form  for  reconveyance  on  payment  of  the  mortgage  money  on  the  24th  June, 
the  other,  that,  on  non-payment  at  that  day,  it  shall  be  lawful  for  plaintiff 
to  enter  upon,  receive,  and  take  the  rents  and  profits  of  the  said  leasehold 
and  other  premises ;  and,  if  he  shall  think  proper  so  to  do,  of  his  sole 
authority  to  sell  or  underlet  the  premises,  and  to  sell  the  fixtures  and  the 
chattels.  * 

There  is  no  covenant  that  Franks  shall  remain  in  posi^ession.  till  the  24th 
of  June:  but,  looking  at  the  whole  deed,  we  are  of  opinion  that  the  plam 
voi^  XLn.  77 
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tiff's  right  to  take  possession  did  not  attach  until  the  24th  June,  therefore 
that  the  verdict  found  for  him  on  the  second  plea  is  wrong,  and  a  noosiiit 
ought  to  be  entered. 

As  regards  the  house,  the  verdict  would  be  wrong  independently  of  the 
proviso,  oecause  it  is  laid  down  in  Co.  Litt.  296  b,  Com.  Dig.,  Trespassj  (B), 
and  many  other  places,  that  a  lessee  before  entry  cannot  maintain  trespass. 
And,  as  regards  the  fixtures  and  chattels,  though  the  property  in  them  wotdd 
pass  by  the  deed  at  once  in  ordinary  mortgages,  yet  the  terms  of  this  deed 
^preclude  the  plaintiff  from  taking  possession  till  the  24th  June :  and  r».^ 
in  fact  he  had  not  taken  them.  Rule  absolute.(a)       I- 

(•)  See  the  next  two  cases. 


DOE  on  the  demises  of  LYSTER  and  Others  v.  GOLDWIN.(a) 

Where  a  mortgage  deed,  for  seourhig  payment  of  an  annnity,  conveyed  the  land  in  tinft, 
among  other  things,  to  permit  the  mortgagor  to  receive  the  rents  until  defaolt  made 
for  sixty  days  in  payment  of  the  annuity.  Held,  that  the  conveyance  operated  as  a  r^ 
demise  to  the  mortgagor  until  default;  and  that  a  notice  to  quit,  given  by  him  in  bis 
own  name  to  a  tenant  let  into  possession  by  him  l>efore  the  mortgage  enabled  him  to 
recover  in  ejectment  on  his  own  demise. 

A  notice  to  quit  must  be  such  that  the  tenant  may  safely  act  on  it  at  the  time  of  recdr- 
ing  it ;  therefore  a  notice  by  an  unauthorized  agent  cannot  be  made  good  by  an  adop- 
tion of  it  by  the  principal  after  the  proper  time  for  giving  it 

Notice  to  quit  at  the  end  of  the  current  year  of  tenancy  **  on  failure  whereof,  I  shall  ^^ 

.  quire  you  to  pay  me  double  former  rent  or  value  for  so  long  as  you  detain  possession,** 
is  an  unqualified  notice,  and  does  not  give  the  tenant  an  option. 

Ejectment  on  the  demises  of  Lyster,  of  Lyster  and  wife,  and  of  Fresh* 
field. 

On  the  trial,  before  Lord  Denmak,  C.  J.,  at  the  Middlesex  sittings  after 
Trinity  term,  1839,  it  appeared  that  Lyster,  who  enjoyed  the  property  in 
right  of  his  wife,  had  demised  the  premises  to  the  defendant  as  a  yearly 
tenant.  After  the  demise,  Lyster  and  his  wife  Joined  in  a  conveyance  of 
the  legal  estate  to  Freshfield  to  secure  an  annuity  upon  which  money  had 
been  advanced  by  the  Globe  Insurance  Office.  The  deed  of  conveyance 
was  made  in  trust  (among  other  things)  to  permit  and  suffer  Sophia  Lyster, 
the  wife  of  Lyster,  to  receive  the  rents  and  profits  until  default  made  for 
sixty  days  in  payment  of  the  annuity.  Notice  to  quit  was  given  to  the  de* 
fendant,  in  the  name  of  Lyster  himself,  in  September,  1837,  and  expired  at 
Ladyday,  1838.  On  the  day  before  it  expired,  notice  was  given  to  the  de- 
fendant  t>n  behalf  of  tfie  mortgagee  to  pay  the  accruing  rent  to  him,  and  not 
to  Lyster ;  but  no  evidence  was  given  of  any  default  in  payment  of  the  an- 
nuity. The  notice  to  quit  called  upon  the  defendant  to  quit  at  the  determi- 
nation  *of  the  current  year  of  his  tenancy,  and  concluded  to  the  r*i44 
following  effect :  "  On  failure  whereof,  I  shall  require  you  to  pay  ^ 
double  former  rent,  or  value,  for  so  long  as  you  shall  detain  possession." 
For  the  defendant  it  was  contended  that  the  notice  to  quit  was  ambiguous 
and  bad  on  the  face  of  it,  and  that  it  ought  to  have  been  given  by  Fresh* 
field,  to  whom  the  legal  estate  had  been  conveyed.  The  Lord  Chief  Justice 
overruled  the  objection,  but  gave  the  defendant  liberty  to  move.  Verdict 
for  the  plaintiflT. 

Jeruisy  in  the  following  Michaelmas  term,(&)  moved  for  a  rale  nisi  to  eater 

(a)  Reported  by  Edward  Smirke,  Esq. 

{b)  November  6th,  1889.    Before  Lord  Denman,  C.  J.,  Patteson,  WilUams,  aad  Col» 
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a  nonsuit,  or  for  a  new  trial.  As  to  the  form  of  the  notice,  he  distinguished 
the  case  from  Doe  dem.  MaMews  v.  Jackson^  1  Doug.  175.  There  the  alter- 
native was  only  to  pay  '*  double  rent,"  which  was  contended  to  mean  double 
"  value."  Here  "  rent"  must  be  meant,  because  the  term  "  value"  is  also 
used.  The  notice  therefore  gives  an  option  either  to  remain,  or  to  pay,  and 
is  not  an  unqualified  determination  of  the  tenancy. 

The  court,  however,  thought  Doe  dem.  MaMews  v.  Jackson  in  point, 
and  refused  a  rule  nisi  upon  this  ground,  but  granted  one  on  the  ground 
that  the  notice  to  quit  was  not  given  by  the  party  entitled  to  enter.  In  last 
[£lary  vacation,(a) 

Humfrey  showed  cause.  '  The  demises  are  by  both  mortgagor  and  mort- 
gagee. If  the  legal  estate  is  in  the  mortgagee,  then  he  has  ratified  the  agency 
*i  Ai\[  ^^  Lyster  by  bringing  this  action ;  Goodtitk  dem.  King  v.  *  Woodward  j 
^^•1  3  B.  &  Aid.  689,  (6  E.  C.  L.  R.)  But  the  defendant  was  let  into 
possession  by  Lyster,  and  cannot  dispute  his  title  as  long  as  the  mortgagee 
allows  him  to  continue  in  possession ;  therefore  the  plaintiflf  may  recover  on 
the  demise  of  Lyster.  Besides,  the  legal  effect  of  the  conveyance  is  to  give 
to  the  mortgagor  a  legal  estate  until  default ;  Wilkinson  v.  IlaUj  3  New 
Ca.  508,  (32  £.  C.  L.  R.^  He  is  leasee  until  his  interest  is  put  an  end  to 
by  default  and  entry  by  his  mortgs^gee.  It  is  true  that  the  redemise  is  to 
Mrs.  Lvster ;  but  her  interest  vests  in  her  husband. 

Jerms^  contrii.  The  ratification  by  bringing  an  ejectment  is  insulficient ; 
it  must,  at  least,  be  before  the  day  of  demise  in  the  declaration  ;  Kg/U  dem 
Fisher  v.  CSdheUy  5  East,  491 ;  Doe  dem.  Mann  v.  WalterSy  10  B.  &  C. 
626,  (21  E.  C.  L.  R.)  Besides,  Lyster  gave  the  notice  in  his  own  name 
and  behalf,  and  not  as  agent.  As  to  the  supposed  legal  interest  of  Lyster, 
the  conveyance  contains  only  a  covenant  that  Mrs.  Lyster  shall  continue  to 
receive  the  rents.  In  Wilkinson  v.  Hall  the  mortgagor  was  to  *^  have,  hold, 
occupy,  possess,  and  enjoy"  the  premises  till  default,  which  is  more  than  a 
mere  right  to  receive  rents.  Here  nothing  is  reserved  to  the  mortgagor  but 
the  authority  of  a  bailiflfor  receiver  for  the  mortgagee.        Cur.  adv.  mil. 

Lord  Denman,  C.  J.,  now  delivered  judgment. 

The  question  raised  in  this  case  was  on  the  sufficiency  of  the  notice  to 
quit  in  respect  of  the  party  giving  it.  Mr.  Lyster,  the  first  lessor,  had  given 
^14^1  ^^^"  ^^^  ^^"  name,  and  apparently  for  his  own  benefit.  He  *had 
-I  made  the  demise  to  the  defendant,  and  subsequently  mortgaged  to  the 
Globe  insurance  office  to  secure  an  annuity.  By  the  mortage  deed  the 
legal  estate  passed  to  Mr.  Freshfield,  in  trust,  among  other  thmgs,  to  permit 
Sophia  Lyster  (the  wife  of  Mr.  Lyster)  to  receive  the  rents,  until  default 
made  for  sixty  days  in  the  payment  of  the  annuity.  In  September,  1837, 
the  notice  to  quit  was  given ;  in  March,  1838,  the  day  before  it  expired, 
the  mortgagees  gave  notice  to  the  defendant  to  pay  the  then  accruing  rent  to 
them  ;  but  there  was  no  other  evidence  of  any  default  made.  Under  these 
circumstances  the  question  is,  whether  the  defendant  could  safely  act  under 
this  notice  at  the  time  when  it  was  given  ;  for,  if  he  could  not,  no  subse- 
quent adoption  or  ratification  of  the  notice  by  any  one  will  make  it  valid  ; 
Uoe  dem.  Mann  v.  Walters.  Now,  if  Mr.  Lyster  be  considered  as  merely 
the  agent  of  the  mortgagees,  the  notice  is  bad,  both  because  the  notice  is  in 
bis  own  name,  and  not  in  that  of  his  principals,  and  also  because  no  autho- 
rity fmm  them  w^as  proved,  the  joining  in  the  ejectment  being  no  evidence 
of  such  authority ;  Doe  dem.  Mann  v.  Walters.     But  Mr.  Lyster  was  not 

(a)  Febmaiy  2d,  1S41.  Before  Lord  Denman,  C.  J.,  Littledale,  Pattesoo,  and  Cbto- 
ridge,  is. 
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merely  agent.  According  to  the  case  of  Wilkinson  y,  HaU^  the  clause  in 
ihe  mortgage  deed,  as  to  Mrs.  Lyster  receiving  the  rents  and  profits  till  de* 
fault  made  for  sixty  days  in  payment  of  the  annuity,  operated  as  a  redemise 
to  her,  and  by  law  to  her  husband,  till  that  time.  Mr.  Lyster  therefore  had 
a  legal  estate  in  the  reversion  when  he  gave  the  notice  to  quit,  no  default 
appearing  to  have  been  then  made ;  and  the  defendant  might  safely  have 
acted  upon  it.  For  these  reasons  vre  *think  the  notice  to  quit  suffi-  r#i  ^7 
cient,  and  that  this  rule  must  be  discharged.  ^ 

S.  Rule  discharged.(a) 

(a)  See  the  next  case ;  and  Whtekr  v.  Monttjiore,  ante,  p.  183. 


The  following  case  may  conveniently  be  added  here. 

DOE  on  the  several  demises  of  HARRIET  PARSLEY,  and  of  SAMUEL 
and  HARRIET  PARSLEY  v.  GEORGE  DAY. 

By  indentnre  of  mortgage  between  A.  and  B^  A.  released  lands  to  B.  in  fee,  habendom 
to  B.  in  fee,  upon  and  for  the  trusts,  ends,  intents  and  purposes  thereinafter  expressed ; 
and  A.  also,  by  the  same  indenture,  demised  other  lands  to  B^  habendum  to  B.  for 
ninety-nine  years,  upon  and  for  the  trusts,  ends,  intents  and  purposes  theremaAer  ex- 
pressed ;  provided  that,  if  A.  should  pay  B.  650/.  with  interest,  on  5th  October  then 
next,  those  presents  should  be  void ;  but,  if  A.  should  not  then  pay,  it  should  be  lavfol 
for  B.,  aAer  giving  one  month's  notice  as  after  mentioned,  to  enter  into  possession  of 
the  hereditaments  released  and  demised,  and,  whether  in  or  out  of  possession,  to  make 
leases  thereof,  and  also  to  sell  them :  and  it  was  declared  that  B.shoald  stand  possessed 
of  the  rents  and  profits  of  those  hereditaments,  and  the  proceeds  of  the  sale,  in  trost, 
after  deducting  expenses,  to  retain  the  550/.  and  interest,  and  afterwards  in  trust  for  A., 
and  B.  covenanted  not  to  sell  or  lease  till  she  should  have  giren  A.  a  month's  notice  io 
writing,  demanding  the  principal  and  interest  due  at  the  end  of  that  lime,  and  A.  sbouh) 
have  made  default  in  payment  at  that  time ;  and  that  B.  should,  at  any  time  before  soch 
sale  on  payment  by  A.  of  the  550/.  with  interest  and  expenses,  reconvey  and  reassign  tu 
A.  A.  covenanted  to  pay  principal  and  interest.  It  was  also  provided  and  declared 
that  the  freehold  lands  should  be  considered  the  fund  primarily  liable  for  the  pay  meat 
of  principal  and  interest,  without  prejudice  to  B.'s  right  to  resort  to  the  leasehold  lands. 

\.  having  remained  in  possession.  Held  that  ejectment,  both  for  the  freehold  and  lease- 
hold lands  might,  (alter  the  5th  of  October,)  be  maintained  against  him  on  the  demise 
of  B.,  without  notice. 

Ejectment  (of  Hil.  T.  4  Vict.,  with  two  demises,  of  5th  October,  1840) 
for  lands,  &c.,  in  Somersetshire. 

On  the  trial,  before  Wightman,  J.,  at  the  Somersetshire  Spring  assizes, 
1841,  it  appeare<l  that  the  plaintiff  claimed  under  Harriet  Da  we,  to  whom 
the  land  in  question  had  been  mortgaged  by  the  defendant.  The  mortgage 
deed  (of  5th  of  April,  1837,)  recit^  that  George  Day  was  seised  in  fee  of 
certain  of  the  lands,  &c.,  comprised  in  the  mortgage,  and  was  possessed  of 
others  of  the  lands,  so  compris^,  for  the  lives  of  three  persons  *and  {-•i4g 
the  life  of  the  longest  liver.  By  the  mortgage,  Day  did  '*  grant,  bar-  ^ 
gain,  sell,  alien,  release,  and  convey"  to  Harriet  Dawe,  her  heirs  and  assigns, 
in  the  actual  possession,  &c.,  (lease  for  a  year,)  the  first  mentioned  lands, 
&c.,  habendum  to  H.  Dawe,  her  heirs  and  assigns,  ^*  upon  and  for  the  trusts, 
ends,  intents,  and  purposes  hereinafter  expressed  of  and  concerning  the 
same ;"  and  did  ^'  grant,  bargain,  sell,  and  demise  to  H.  Dawe,  her  execu- 
tors,  administrators,  and  assigns,"  the  remainder  of  the  lands,  &c.,  haben- 
dum to  H.  Dawe,  her  executors,  administrators,  and  assigns  for  ninety-nioe 
years,  if  the  longest  of  the  three  lives  should  so  long  continue ;  "  neverdte- 
less,  upon  and  for  the  trusts,  ends,  intents,  and  purposes  hereinafter  expressed 
of  and  concerning  the  same.     Provided  that,  if  the  said  George  Day,  hif 
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heirs,  executors,  or  administrators,  shall  pay  unto  the  said  H.  Dawe,  her 
executors,  administrators,  or  assigns,  the  said  sum  of  550/.  sterling,  with  in- 
terest" (at  5  per  cent,  per  annum)  "  on  the  5th  of  October  now  next,  then 
these  presents  shall  be  void ;  but,  if  the  said  George  Day,  his  heirs,  execu-^ 
tors,  or  administrators,  shall  not  then  pay  unto  the  said  H.  Dawe,  her  exe- 
cutors," &c.,  the  sum  of  550/.  and  interest,  of  which  non-payment  the 
i>roduction  of  these  presents  shall  be  conclusive  evidence,  then  it  shall  be 
awful  for  the  ^id  H.  Dawe,  her  heirs,  executors,  administrators,  and  as- 
signs, after  giving  one  month's  notice  as  hereinafter  mentioned,  without  any 
further  concurrence  of  the  said  George  Day,  his  heirs,  executors,  adminis- 
trators, or  assigns,  to  enter  into  possession  of  the  said  hereditaments  hereby 
released  and  demised,  and,  whether  in  or  out  of  possession  of  the  same,  to 
make  any  lease"  [or]  '^  leases  thereof,  as  she  and  they  shall  think  fit ;  and 

*14Q1  *^^  ^^  ^^^  ^^^  ^^^^  ^^^  authority  to  make  sale  and  absolutely  dis- 
-1  pose  of  and  convey  the  said  hereditaments  hereinbefore  particularly 
described,  and  hereby  released  and  demised,  with  the  appurtenances,  for  as 
much  money  as  can  be  reasonably  obtained  for  the  same ;  and  to  convey 
and  assure  the  same,  when  sold,  unto  the  purchaser  or  purchasers  thereof, 
his,  her,  or  their  heirs,  executors,  administrators,  or  assies ;  and  it  is  hereby 
declared  that  the  said  H.  Dawe,  her  heirs,  executors,  and  assigns,  shall  stand 
possessed  of  the  rents  and  profits  of  the  said  hereditaments,  and  the  proceeds 
of  the  said  sale  in  trust,  after  deducting  thereout  all  her  expenses,  to  retain 
to  and  for  herself  and  themselves,  respectively,  the  said  sum  of  550/.  and 
interest  thereof,  and,  afier  payment  of  the  same,  in  trust  for  the  said  Creorge 
Day,  his  heirs,  executors,  administrators,  and  assigns."  And  it  was  there- 
by declared  by  George  Day,  that  the  receipts  of  H.  Dawe  for  the  purchase- 
money,  rents,  &x;.,  should  be  good  discharges,  &c. ;  and  that  the  persons 
paying  should  not  be  answerable  for  misapplication. 

Then  followed  a  covenant  by  Harriet  Dawe,  for  herself,  her  heirs,  execu- 
tors, &c.,  to  and  with  George  Day,  his  heirs,  executors,  &c.,  'Vthat  no  sale, 
or  advertisment  of  sale,  of  the  said  freehold  and  leasehold  hereditaments 
shall  be  made  or  given,  or  any  lease  made  of  the  said  hereditaments,  until 
she  or  they  shall  have  given  to  the  said  George  Day,  his  heirs  and  assigns,  or 
have  left  at  his  present  place  of  abode,  one  calendar  month's  notice  in  writing, 
demanding  payment  of  the  principal  and  interest  moneys  which  at  the  end  of 
that  time  shall  be  due,  and  the  said  George  Day,  his  executors,  administrators, 
•ifU)1  ^^  assigns,  shall  have  made  defoult  in  payment  *of  the  same  at  (hat 
J  time ;  and  also  that  she,  the  said  Harriet  Dawe,  her  heirs  and  assigns, 
flball  and  will,  at  the  expense  of  the  said  Gieorge  Day,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  at  any  time  before  such  sale  shall  take  place  as  afore- 
said, on  payment  by  the  said  George  Day,  his  heirs,  executors,  or  adminis- 
tratora,  of  the  said  principal  sum  of  550/.  together  with  all  the  interest,  costs, 
and  expenses  which  may  be  then  due  or  have  been  incurred  by  her  in  rela- 
tion to  the  trusts  in  her  in  and  by  these  presents  reposed,  reconvey  and  re- 
assign the  said  hereditaments,  so  hereby  released  and  demised  as  aforesaid, 
or  such  part  thereof  as  shall  then  remain  unsold,  with  the  appurtenances, 
unto  the  said  Gieorge  Day,  his  heirs,  executors,  administrators,  or  assio;ns, 
or  as  he  or  they  shall  direct,  freed  from  all  encumbrances  to  be  made  or  done 
by  the  said  Harriet  Dawe,  her  heirs,  executors,  or  administrators,  in  the 
mean  tinae."  Then  followed  a  covenant  by  Day  to  pay  principal  and  inte- 
rest, with  covenants  for  title,  &c.  The  last  proviso  was  as  follows :  "  Pro- 
vided always,  and  the  said  George  Day  doth  hereby  declare  and  direct,  that 
the  said  fireehold  lands  and  hereditaments  hereby  released,  or  otherwise  as-> 
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sured)  riiall  be^  and  be  considered  as,  the  fund  primarily  liable  to  the  paj- 
ment  and  discharge  of  the  said  principal  and  interest  moneys  intended  to  be 
secured  by  these  presents,  subject  and  without  prejudice  to  the  right  of  the 
said  Hamet  Dawe,  her  heirs,  executors,  administrators,  and  assigns,  to  resort 
to  the  said  leasehold  premises  hereby  demised  or  intended  so  to  be,  or  any 
part  thereof,  or  to  any  other  security  or  securities  of  her  or  them,  for  the 
payment  of  the  moneys  intended  to  be  secured  by  these  presents,  in  whatso- 
ever manner  she  or  they  shall  think  fit,  as  fully  *and  absolutely  as  if  r«.,.« 
this  proviso  and  declaration  was  not  herein  inserted."  *- 

The  lands  for  which  the  action  was  brought  comprehended  some  of  each 
of  the  descriptions  of  property  conveyed  by  the  mortgage,  and  no  other. 
No  notice  had  been  given  before  the  commencement  of  the  action.  The 
ejectment  was  served  on  tenants  in  possesrion  under  the  defendant,  who  came 
in  as  landlord. 

The  defendant's  counsel  contended  that  Ae  action  could  not  be  brought 
without  notice.  A  verdict  was  taken  for  the  plaintiflT,  leave  being  reserved 
to  move  for  a  nonsuit  In  Hilary  term,  1841,  KeUy  obtamcfd  a  rule  acconl- 
In  Easter  term,  1842,  (a) 
)rk  and  BuU  showed  cause :  and  KeUy  and  Ball  supported  the  rule 
The  course  of  the  argument  will  be  fully  collected  from  the  judgment,  (b) 

Cur.  adv.  vuU. 

Lord  Denkan,  C.  J.,  in  the  Trinity  vacation  following,  (June  25tb,  1842,] 
delivered  the  judgment  of  the  court. 

This  was  an  action  of  ejectment  by  a  mortgagee  against  a  mortgage, 
llie  mortgage  deed  was  dated  in  April,  1837,  and  contained  a  conveyance 
of  the  fee  in  certain  premises,  and  a  grant  of  a  term  of  ninety-nine  years  if 
three  persons  should  so  long  live,  in  certain  *other  premises,  which  t^^m 
were  recited  to  be  held  by  the  mortgagor  for  the  lives  of  those  per-  ■> 
sons.  There  was  a  proviso  that,  if  the  money  were  paid  in  October  then 
next,  the  deed  should  be  void  ;  and,  if  not,  that  it  should  be  lawfol  for  the 
mortgagee,  on  giving  one  month's  noifice,  as  thereinafter  mentioned,  to  enter 
and  sell,  and  to  lease,  whether  in  or  out  of  possession.  There  was  then  a 
covenant,  that  no  sale  or  lease  of  the  premises  should  be  made  until  after  one 
month's  notice  to  pay  the  principal  and  interest. 

The  defendant  contended,  at  the  trial,  that  he  was  entitled  to  a  notice  to 
qu|t,  or  at  all  events  to  a  demand  of  possession,  upon  the  ground  that  the 
deed  amounted  to  a  redemise  from  the  mortgagee  to  him.  A  verdict  wu 
taken  for  the  plaintiff,  with  liberty  to  the  defendant  to  move  for  a  nonsuit 
A  rule  nisi  was  accoitlingiy  granted,  which  has  been  argued  before.us. 

For  the  defendant,  the  cases  of  Wilkinson  v.  Hallj  3  New  Ca.  506,  (32 
E.  C.  L.  R.,)  Doe  dem.  Lifster  v.  Goldmn^  (e)  and  Wfwekr  v.  MmdeSiorty  (^ 
and  Bacon's  Abr.  tide  Lsases^  (K),  vol.  iv.  p.  816, 7th  ed.,  were  chiefly  re- 
lied on. 

The  passage  in  Bacon's  Abridgment  is  this :  *^  that  whatever  words  are 
sufficient  to  explain  the  intent  of  the  parties,  that  the  one  shall  divest  himself 
of  the  possesjion,  and  the  other  come  into  it  fo  such  a  determinate  Omty  such 
words,  whether  they  run  in  the  form  of  a  license,  covenant^  or  agreement, 

(a)  May  Sd  and  Sd,  1848.  Before  Lord  Denman,  C.  J^  Patteson,  Williams,  and  Wighl* 
man,  Js. 

(6)  The  counsel  for  the  defendant,  besides  the  cases  mentioned  in  the  jndcmeai,  v^ 
ferr<*d  to  the  judgment  of  Taunton,  J.,  in  Doidtm.  Pritckard  v.  Dorfif,  6  B.  A  Ad.Si9tM 
(S7  E.  C.  L.  R. :)  also,  as  showing  that  the  proviso  for  entry  was  to  be  conMraed  strieil/ 
*0  Doe  ffem.  Palk  v.  MarrhettU  1  B.  db  Ad.  716. 

(0  Aot^,  p.  143{  a.  0. 1  0,  dt  D.  463.  (tt)  Ante,  p.  183;  8.  C.  t  G.  dt  D. 4ML 
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are  of  themselres  sufficient,  and  will  in  construction  of  law  amount  to  a  lease 
for  years  as  effectually  as  if  the  most  proper  and  pertinent  words  had  been 
made  use  of  for  that  purpose." 

•1  P.'vi  *Upon  the  authority  of  that  passage,  the  Court  of  Common  Pleas 
^^^•1  held,  in  the  case  of  WUkintM  v.  HaU,  3  New  Ca.  508,  (32  £.  C.  L. 
R.,)  that  there  was  a  demise  by  the  mortgagee  to  the  mortgagor  for  seven 
years,  determinable  by  non-payment  of  interest  in  the  meantime.  There  the 
mortgage  deed  bore  date  the  5th  December,  1833 :  the  proviso  for  redemption 
was  on  payment  of  13,00(M.  on  the  5th  of  June,  then  next.  There  was  then  a 
covenant  by  the  mortgagee  not  to  call  in  the  principal  money  until  the  5th 
of  December,  1840,  if  interest  were  regularly  paid  in  the  meantime ;  and  a 
proviso,  that  the  mortgagors  should  peaceably  bold  until  default  made  in 
payment  of  the  said  sum  of  13,000i.  or  the  interest  thereof  according  to 
the  aforesaid  provisoes  and  agreements.  A  passage  in  Sheppard's  Touch- 
stone, p.  272,  vol.  2,  of  Mr.  Preston's  edition,  was  not  brought  to  the  no- 
tice of  the  court  upon  that  occasion.  It  agrees  in  substance  with  that  from 
Bacon's  Abridgment,  and  is  as  follows :  "  If  A.  do  but  grant  and  covenant 
with  B.  that  B.  shall  enjoy  such  a  piece  of  land  for  twenty^ears ;  this  isja 
good  lease  for  twenty  years.  So  if  A.  promise  to  B.  to  suffer  him  to  enjoy 
such  a  piece  of  land  for  twenty  years ;  this  is  a  good  lease  for  twenty  years. 
So  if  A.  license  B.  to  enjoy  such  a  piece  of  land  for  twenty  years  ;  this  is  a 
good  lease  for  twenty  years.  And  therefore  it  is  the  common  course,  if  a 
man  make  a  feoffment  in  fee,  or  other  estate,  upon  condition,  that  if  such  a 
thing  be,  or  be  not  done  at  such  a  time,  that  the  feoffor,  &c.,  shall  re-enter, 
to  the  end  that  in  this  case  the  feoffor,  &c.,  may  have  the  land  and  continue 
in  possession  until  that  time,  to  make  a  covenant  that  he  shall  hold  and  take 
*1 541  ^^  profits  of  the  *land  until  that  time ;  and  this  covenant  in  tliis  case 
-'  will  make  a  good  lease  for  that  time,  if  the  unceriainiy  of  the  time 
(whereunto  care  must  be  had)  do  not  make  it  void."  [Mr.  Preston,  adds, 
"  The  limitation  of  a  certain  term,  with  a  collateral  determination  on  the 
event,  would  meet  the  difficulties  of  the  case."]  ^^  And  therefore  if  A. 
bargain  and  sell  his  land  to  B.,  on  condition  to  re-enter  if  he  pay  him  100/ 
and  B.  doth  covenant  with  A.  that  he  will  not  dike  the  profits  until  defiiuK 
of  payment,  or  that  A.  shall  take  the  profits  until  default  of  payment :  in 
thb  case,  howbeit  this  may  be  a  good  covenant,  yet  it  is  no  good  lease,  [for 
want,"  says  Mr.  Preston,  ^'  of  a  more  formal  contract,  and  also  for  want  of 
certainty  of  time.]  And  if  the  mortgagee  covenant  with  the  mortgagor  that 
he  will  not  take  the  profits  of  the  land  until  the  day  of  payment  of  the 
moneys  in  this  case  albeit  the  time  be  certain,  yet  this  is  no  good  lease,  but 
a  covenant  only,  [since,"  says  Mr.  Preston,  ''  the  words  are  negative  only, 
and  not  affirmative."]  Precisely  the  same  law  is  laid  down  in  Powseley  v. 
Blaekmanj  Cro.  Jac.  659 ;  Evans  v.  Thonuu^  Cro.  Jac.  172 ;  Jemmot  v. 
Cooly,  1  Lev.  170,  S.  C.  1  Saund.  112  b,  1  Sid.  223,  262,  344,  Sir  T. 
Raym.  135,  158,  1  Keb.  784,  915,  2  Keb.  20,  184,  270,  295.  Now,  ap- 
plying this  doctrine  to  the  mortgage  in  question,  nothing  can  be  clearer  than 
that,  after  the  day  of  payment,  viz.  in  October,  18^,  the  time,  if  any, 
during  which  the  mortgagor  was  to  hold  was  not  determinate,  but  altogether 
uncertain ;  neither  was  there  any  affirmative  covenant  whatever  that  he 
diould  hold  at  all.  The  covenant,  therefore,  that  the  mortgagee  should  not 
$M  or  lease^  or,  even  if  it  be  construed  should  not  enkr^  until  a  month's 
m-tpLpL-t  notice,  was  a  covenant  *only,  and  no  lease.  The  recent  case  in  the 
J  Court  of  Exchequer,  of  Doe  dem.  Saylance  v.  lightfooty  8  M.  &  W. 
069,  is  entirely  in  accordance  with  the  view  of  the  law  which  we  now  take. 
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We  vere,  hovever,  pressed  with  the  case  of  Doe  dem,  Lytkr  ▼.  OMr 
win.  (a)  In  that  case  the  trust  of  the  deed  was,  to  pennit  the  moi^agor  to 
receive  the  rents  and  profits  until  default  in  payment  of  the  money.  The 
premises  were  in  possession  of  a  tenant  from  year  to  year,  at  the  time  of  the 
mortgage,  to  whom  the  mortgagor  afterwards  gave  a  notice  to  quit  in  hu 
own  name ;  and  the  question  was  whether  that  notice  was  good.  The  court 
held  upon  the  authority  of  WiVdnson  v.  jHoU,  3  NewCa.  508,  that  tbe 
deed  operated  as  a  redemise  by  the  mortgagee  to  the  mortgagor,  and  that  the 
notice  was,  for  that  reason,  good.  It^ay  oe  questionable  i^ether  sufficiest 
attention  was  paid  in  that  case  to  the  point  as  to  the  certainty  of  the  time: 
at  all  events  it  was  not  decided  upon  any  ground  that  such  certainty  was 
immaterial. 

The  case  of  Wheeler  v.  MonUfiorej  {h)  was  also  very  much  pressed.  That 
was  a  mortgage  deed  by  way  of  lease  for  years,  (as  is  the  case  here  with 
respect  to  a  part  of  the  premises,)  and  also  an  assignment  of  personal  pro- 
perty as  a  security.  The  action  was  trespass  for  breaking  and  entering 
plaintiff's  house  and  taking  his  goods,  against  a  wrongdoer,  as  far  as  the 
pleadmgs  disclosed ;  for  Uie  defendant  aid  not  justify  under,  or  in  respect 
of  process  against  the  mortgagor.  The  plaintiff  had  never  entered  or  taken 
possession  either  of  the  house  or  goods ;  and  the  true  ground  of  the  decisioo 
*was,  that  a  lessee  for  years  before  entry  cannot  mamtain  trespass:  r«,eg 
and,  as  to  the  goods,  that,  by  the  deed,  the  plaintiff  was  not  to  have  ^ 
possession  till  the  day  of  payment,  which  had  not  arrwed.  Some  exprei- 
sions  are  used  in  the  judgment  as  to  the  construction  of  the  deed ;  but  the 
real  ground  of  the  decision  was  as  above  stated. 

In  the  present  case,  the  action  is  not  trespass,  but  ejectment :  and,  as  the 
mortgagee,  before  entry  into  the  leasehold  part  of  the  premises,  had  an  ia- 
teresse  termini  which  was  sufficient  (Sheppard's  Touchstone,  p.  269,  Co. 
Lit.  46  b,)  to  enable  him  to  demise  to  John  Doe,  whose  entry  is  admitted, 
any  technical  difficulty  as  to  trespass  not  lying  is  avoided ;  and,  with  le* 
spect  to  the  freehold  part  of  the  property,  none  ever  existed. 

Under  these  circumstances,  we  are  of  opinion  that  there  was  no  redemise 
to  the  mortgagor,  so  as  to  Entitle  him  to  the  notice  or  demand  of  possession; 
but  that  he  was  in  precisely  the  same  situation  that  mortgagors  usually  are, 
namely,  liable  to  be  treated  as  a  trespasser  at  the  option  of  the  mortgagee. 

And  this  rule  for  a  nonsuit  must  be  discharged.  Rule  discharged. 

(a)  Ant^  p.  143;  8.  C.  I  G.  ft  D.  468.  (6)  Ant^,  p.  183;  8.  C.  1  O.  ft  D.  49S. 


•NEWTON,  Esquire,  v.  CONSTABLE,  Baronet,  C.  BAILEY,  [•IS? 

GREGG,  and  T.  BAILEY. 

A  barrister  is  not  privileged  from  arrest,  redenndo,  by  reason  of  his  attendance  on  pftXf 

sessions  for  the  purpose  of  obtaining  practice. 
Though  be  is  in  the  habit  of  attending  such  sessions. 
And  though,  during  the  particular  attendance,  he  has  been  engaged  in  defending  t  ^^utf 

charged  with  assault,  under  stat.  6  ft  7  W.  4,  c  114,  s.  2:  he  not  having  been  reUtned 

before  such  attendance  commenced. 

Case.  The  declaration  charged  that,  before  the  committing,  fcc.,  to  wit 
11th  March,  1840,  Richard  Towers  recovered  a  judgment  in  the  Qaeens 
Bench  against  plaintiff  for  214/.  17«.,  in  assumpsit,  for  damages  and  cost8» 
and,  22/.  lU.  having  been  satisfied,  sued  out  a  ca.  sa.  directed  to  the 
shenff  of  Yorkshire  for  the  residue,  &c.,  against  plaintifl*^  endorsed  to  kvfi 
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&c.:  that  the  writ  was  delivered  to  defendant,  bein^  ^eriff  of  Yorkshire, 
who  made  his  warrant  directed  to  C.  Bailey,  being  his  bailiff,  and  delivered 
it  to  the  said  C.  B.  to  be  executed.  That  plaintiff,  at  the  time  of  the  com- 
mitting, &c.,  to  wit  on  4th  September,  1840,  and  for  three  years  and  up- 
wards then  next  previously,  was  a  bairister  at  law  of  the  English  bar,  duly 
called  thereto,  and,  as  such  barrister,  was  actually  practising  at  the  bar  of 
the  superior  courts  at  Westminster,  and  at  the  bar  of  the  several  courts  of 
assize  and  nisi  prius,  of  oyer  and  terminer  and  general  Jail  delivery  in  the 
northern  circuit,  usually  holden  in  and  for  the  county  of  York,  at  the  castle 
of  York:  and  plaintiff,  to  wit,  on,  &c.,  and  for  three  years  then  next  pre- 
viously, was  also,  as  such  barrister  as  aforesaid,  actually  practising  at  the 
bar  of  the  several  courts  of  general  quarter  sessions  of  the  peace,  of  special 
sessions  of  the  peace,  and  of  petty  sessions  of  the  peace,  usually  holden  for  the 
city  and  borough  and  liberty  of  Ripon  in  the  county  of  York,  at  the  common 

*1581  ^^^  ^^  ^^^  ^^  ^^^  ^^  borough.  That  plaintiff,  "^before  and  at  the 
^  time  of  the  committing;,  &c.,  to  wit,  on,  &c.,  resided  at  a  certain 
place  of  residence  called  Providence  Cottage,  within  the  said  borough  of 
Ripon:  that,  before  the  committing,  &c.,  to  wit,  on  4th  September,  1840, 
Robert  Paley,  &(}•,  and  William  Pearson,  Esq.,  two  of  her  majesty's  jus- 
tices of  the  peace  m  and  for  the  said  city  and  borough  of  Ripon  in  the  county 
of  York,  as  such  justices,  assembled  and  met  together  in  a  petty  session  of 
the  peace,  in  and  for  the  said  city  and  borough,  at  a  certain  place  called  the 
court  house  and  common  hall,  in  Ripon,  &c.;  at  which  said  petty  sessions 
did  appear  in  bis  own  person  one  John  Shields,  in  pursuance  of,  and  in 
obedience  to,  a  summons  then  signed  and  sealed  by  Thomas  Wright,  Esq., 
(then  being  mayor  of  and  a  justice  of  the  peace  in  and  for  the  said  city  and 
borough,)  and  then  previously  duly  served  upon  the  said  John  Shields,  and 
directed  to  all  and  singular  the  constables,  &c.,  whereby  they  were  com- 
manded that  they,  or  some  of  them,  should  summon  the  said  John  Shield, 
of,  &c.,  to  appear  before  the  said  mayor  and  such  other  of  her  majesty's 

Justices  of  the  peace  for  the  said  city  and  borough  as  might  be  present,  on 
'riday  the  said  4th  dav  of  September  then  next,  at  the  court  house  in  Ripon 
10,  &c.,  at  the  hour  of  ten  in  the  forenoon  of  die  same  day,  to  answer  the 
complaint  of  James  Hanby,  of  Ripon  aforesaid  in,  &c.,  that,  about  twelve 
o'clock  in  the  evening  of  Thursday,  20th  August,  then  instant,  the  said 
John  Shields  did,  &c.,  (setting  out  a  complaint  of  an  assault  by  Shields  on 
Hanby,  at  Ripon,  contrary  to  tne  statute,  &c.;)  that  plaintiff  was  then  there 
present  in  his  proper  place  in  the  said  court  of  petty  sessions  as  such  barris- 
*1591  ^^^  ^  aforesaid,  actually  practising  at  the  bar  of  the  said  *court ;  and 
\  the  said  John  Shields  did  then  and  there  retain  and  employ  the 
ptaintiflf,  as  such  barrister,  to  defend  and  act  for,  and  to  aid  and  assist,  the 
said  John  Shields  with  his,  the  plaintiff's,  counsel  and  advice  in  and  about 
||{e  defence  of  the  charge  mentioned  in  the  said  summons:  and  the  plaintiff 
did  accordin^y  then  and  there  accept  the  said  retainer  and  employment  of 
the  said  John  Shields ;  and  the  said  summons  and  charge  then  and  there 
Cdme  on  to  be,  and  was,  heard  and  determined  before  the  said  two  justices 
^  assembled  and  met  in  petty  sessions  as  aforesaid ;  and  plaintiff,  on  the 
^id  hearing  of  the  said  summons  and  charge,  as  such  barrister  as  aforesaid, 
^  pursuance  of  and  under  his  said  retainer  and  employment,  before  the  said 
^urt  of  petty  sessions  so  held  by  and  before  the  said  two  justices,  did  defend 
the  said  John  Shields,  and  act  for  and  aid  and  assist  him  with  his  the 
plaintiff's  counsel  and  advice  in  and  about  the  defence  of  the  said  charge :  and^ 
UQoiediately  after  the  hearing  and  determination  of  the  said  summons  and 
▼oi'.xui.  78  3f2 
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charge,  the  said  court  beinff  then  adjourned,  to  wit,  on  the  said  4th  of  Sep- 
tember, 1840,  plaintiiTleft  tne  said  court  of  petty  sessions  for  the  purpose  of 
returning  directly  to  bis  said  residence,  being  ms  place  of  readence  nearest 
to  the  said  court,  and  was  then  and  there^  the  act  of  returning  fom  the 
said  court  directly,  by  the  shortest  route,  to  his  said  readence ;  and,  during 
his  said  returning  hcMBe  from  the  said  court,  the  plaintiff  bad  and  enjoyed 
by  law  full  and  ample  privilege  and  protection  from  all  and  ereiy  arrest  on 
civil  process  whatsoever:  of  all  which  premises  the  defendants,  before  and 
at  the  time  of  the  committing  of  the  grievances  herein  and  hereafter  men- 
tioned, had  notice ;  yet  defendants,  well  ^knowing  the  premises,  but  rvign 
wilfully  and  maliciously  devising,  contriving,  and  intending  to  de-   *- 

Erive  plaintiff  of  his  said  privilege  and  protection,  and  to  oppress,  &c.,  and 
ring  him  into  public  scandal,  and  to  cause  and  procure  him  to  be  ill^^y 
impnsoned  and  detained  by  the  said  sheriff  under  the  said  writ  of  ca.  sa., 
and  thereby  to  impoverish,  &c.,  to  wit,  on,  &c.,  knowingly,  wilfully,  ma- 
liciously and  unlawfully,  did,  whilst  plaintiff  was  in  the  said  act  of  returning 
home  to  his  said  residence  from  the  said  court  and  in  manner  as  aforesaid, 
and  before  he  had  returned  home,  and  whilst  plaintiff  had  and  enjoyed  by 
law  privilege  and  protection  from  arrest  on  civil  process,  arrest  plaintiff  by 
his  body,  and  take  him  into  custody,  under  colour  and  pretence  of  the  said 
writ  and  warrant ;  and  defendants,  although  then  and  often  requested  so  to 
do  by  plaintiff,  did  not  nor  would  release  plaintiff  out  of  their  said  custody; 
but,  on  the  contrary  thereof,  defendants  then  and  there  did,  unlawfully,  wil* 
fully,  and  maliciously,  keep  plaintiff  in  the  said  custody  and  imprison  plain- 
tiff, and  keep  and  detain  him  in  prison  in  the  common  jail  in  the  said 
county,  and  elsewhere,  under  colour  and  pretence  of  the  said  writ  and  war- 
rant, for  a  long  time,  to  wit,  three  weeks,  &c.:  and  plaintiff  was  so  unlaw- 
fully, wilfully,  and  maliciously  imprisoned  by  defendants,  until  he  caused 
himself  to  be  removed  from  the  said  jail  by  a  writ  of  habeas  corpus,  and 
taken*  before  the  honourable  Sir  Robert  Monsey  Rolfe,  knight,  one  of  the 
Barons  of  her  Majesty's  Court  of  Exchequer ;  who  did,  on  Saturday,  26th 
September,  1840,  make  an  order  that  the  said  sheriff  should  discharge  plain- 
tiff out  of  his  custody  forthwith ;  whereupon  the  said  sheriff  discharged 
plaintiff  as  he  was  commanded.  By  means  *of  which  plaintiff  un«  r^.^* 
derwent  great  anguish,  &c.,  and  was  forced  to  expend,  &c.,  in  pro-  '^ 
curing  his  liberation,  and  was  also,  during  all  the  last-mentioned  period  of 
three  weeks,  hindered  and  prevented  fiom  attending  to  his  necessary  business 
«nd  affairs  of  his  several  clients  then  intnwted  to  him  to  be  done  and  per> 
formed,  and  was  greatly  injured,  hurt,  and  ruined  in  his  credit,  profession, 
and  circumstances. 

The  second  count  stated  Ae  holding  of  the  petty  sessions  at  Ripon,  and 
that  plaintiff  was  attending  that  court  as  such  barrister,  as  in  the  first  count 
aforesaid,  and  as  he  was  wont  to  do,  in  his  office,  and  for  the  perfomance 
of  his  duties,  as  such  counsel  as  aforesaid,  acdng  in  the  said  court ;  and 
plaintiff  did  then  and  there  actually  attend  the  said  last-mentioned  court,  on 
the  day,  &x;.,  in  his  professional  capacity  of  barrister  at  law,  having,  by  law 
and  by  the  pracdce  of  the  said  court,  right  of  audience,  and  audience,  in 
all  cases  of  summai^  conviction  in  the  said  court :  and  plaintiff,  being  tbea 
there  attending  in  his  place  as  such  counsel  as  aforesaid,  did  then  and  theie 
advise  and  counsel  the  said  justices  upon  a  certain  point  of  law  arising  and 
coming  into  question  in  the  said  court,  to  wit  upon  the  hearing  of  the  said 
complaint  of  James  Hanby  against  John  Shields  in  the  said  count  men* 
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tioned :  and  plaiotiffy  upon  tbe  conclusion  of  the  said  bearing,  &c.,  (ancst 
as  before.) 

The  third  count  charged  that  plaintiff,  before  and  at  the  time  of  the  com- 
mitting,  ftc.,  to  wit  on  4th  September,  1840,  and  for  three  years  and  up- 
wards then  next  preriously,  was  an  inhabitant  householder,  to  wit,  &c., 
within  the  said  city  and  borough  of  Ripon.  The  count  then  stated  the 
'1621  l^^l^^'^g)  ^i^ii^  die  borough,  of  a  special  ^session  called  the  annual 
-■  brewster  sessions,  and  that  plaintiff,  as  such  barrister  and  as  such 
inhabitant  householder  as  aforesaid,  to  wit  on  the  day  and  year  last  afore- 
said, was  attending  the  said  court  of  special  session,  both  in  his  capacity 
of  counsel  learned  in  the  law,  entitled  to  be  of  counsel,  and  as  such  inhabi- 
tant householder  as  aforesaid,  having  a  direct  interest  in  the  proceedings,  and 
having  audience  in  the  said  court  according  to  law  and  to  the  practice  of  the 
said  court :  and  plaintiff  then  and  there,  at  the  said  Common  Hall,  remained 
for  some  time,  to  wit  for  the  space  of  two  hours,  in  his  proper  and  accustomed 
place  in  attendance  upon  the  said  court :  and  plaintiff  afterwards,  to  wit  on 
the  day  and  year  last  aforesaid,  immediately  upon  the  breaking  up  of  the 
said  court,  Idt,  &c.,  (arrest  as  before.) 

General  demurrer :  and  joinder. 

The  case  was  argued  in  last  Trinity  term. (a) 

Kelly  J  for  the  defendant.  The  plaintiff  had  not  the  privilege  claimed. 
It  is  true,  that  in  some  cases,  officers  in  immediate  attendance  upon  the 
business  of  the  courts  are  protected  irom  arrest :  that,  however,  is  the  privi- 
lege of  the  court,  or  of  the  client.  And,  if  this  privilege  be  impugned,  the 
proper  remedy  is  by  application  to  the  particular  court  for  a  discharge,  or 
for  an  attachment  against  the  party  enforcing  process.  But  here  the  plain- 
tiff attends  the  petty  sessions  merely  as  counsel  without  a  retainer.  While 
he  is  in  attendance,  he  receives  instructions  and  acts  as  counsel ;  and,  in 
returning,  he  is  taken.  He  was  not  privileged  in  going,  as  he  then  was 
>i#:qi  "^^  actually  employed;  and,  ttierefore,  after  the  ^employment  was 
163]  oyer,  he  had  no  prfvilege  in  returning.  It  i,  questionable  whether, 
even  during  the  actual  employment,  counsel  are  privileged  from  arrest,  unless 
where  the  employment  is  in  one  of  the  superior  courts.  There  no  one  can 
be  heard  except  the  party  or  counsel :  (b)  but  at  petty  sessions  there  is  no 
such' restriction.  [Patteson,  J.  Are  magistrates  bound  to  hear  an  advo- 
cate of  a  party  who  is  brought  before  them  at  petty  sessions  ?  Sir  W.  W. 
FoUeiij  referred  to  stat.  6  &  7  W.  4,  c.  1 14,  s.  2. 1  There  was  no  such 
rule  at  common  law.  [CoLEainoE,  J.  Do  you  admit  that  attendance  in 
the  superior  courts  in  search  only  of  practice  is  privile^d  ?  Lord  Den- 
BCAN,  C.  J.,  Mr.  Justice  Holroyd,  on  the  Oxford  circuit,  so  held.  Pat- 
teson, J.  The  understanding  has  been  so.]  Whatever  privilege  the  plain- 
tiff had  must  be  grounded,  not  on  any  peculiar  right  attached  to  him  as  a 
barrister,  but  on  his  being  a  person  in  attendance  under  an  employment  in 
the  court.  Now,  if  mere  attendance  can  give  the  privilege,  where  is  the 
line  to  be  drawn  ?  An  attorney's  clerk  might  be  privileged.  And,  as  some 
court  or  other  is  always  sitting,  a  barrister,  or  indeed  any  person,  might 
contrive  to  be  always  privileged  from  arrest.  (Coleridge,  J.  If  you  con- 
tend that  the  privilege  is  that  of  the  court  only,  can  a  judge  of  another  court 
discharge  the  party  from  arrest }]    That  may  have  been  done :  (c)  but  it 

(a)  Jane  1st,  -1641.    Before  Lord  Denman,  G.  J.,  Patteson,  Williams,  and  Coleridge,  h. 
?6)  As  to  a  prosecutor,  see  Rex  v.  Brictt  2  B.  dc  Aid.  606. 

(c)  It  was  stated  that  RolTe,  B.,  had  discharged  the  piainlifi*  on  the  occasion  in  qnen 
lion,  aAer  consnlting  with  Parke,  B.    See  Tmcen  v.  Newton,  1  Q.  B.  319.  (41  E.  C.  L.R.) 
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seems  to  be  unwarranted.  [Patteson,  J.,  referred  to  WUluigham  v.  Mai- 
thewsy  6  Taunt.  356,  (1  £.  C.  L.  R.)]  There  the  person  dischai^ed  was  a 
party  to  the  proceeding:  and  the  nei^essity  of  the  *case  may  be  sup-  r«igi 
posed  to  go  farther  in  such  an  instance  than  in  that  of  a  barrister  at-  *■ 
tending  with  a  view  to  practice.  No  precedent  will  be  shown  of  any  odc 
succeeding  in  an  action.  In  Stokes  v.  WhtUy  1  C.  M.  &  R.  223,  S.  C. 
4  Tyrwh.  786,  an  action  on  the  case  was  brou^t  by  a  witness ;  and  the 
action  failed  for  want  of  proof  of  the  scienter.  Tarlton  y.  Fishery  2  Doug. 
671,  was  the  case  of  a  party  privileged  from  arrest  by  having  surreodered 
in  discharge  of  his  bail  in  another  suit,  under  stat.  20  G.  3,  c.  64,  s.  6; 
Cameron  v.  Ughifooty  2  W.  Bl.  1190,  of  a  person  in  attendance  as  part^ 
to  a  suit:  in  each  instance  the  action  failed  because  it  was  shaped  in  ties- 
pass  ;  but  neither  furnishes  an  authority*  for  an  action  on  the  case. 

Sir  W.  TV,  FoUetty  contrik.  There  is  no  practical  distinction,  in  the  cast* 
of  privilege  from  arrest,  between  the  privilege  of  the  party  and  that  of  the 
court.  The  word  ^^  privilege  "  may  perhaps  be  incorrectly  applied :  but  the 
principle  is,  that  the  courts  require  the  attendance,  and,  for  this  reason,  the 
party  attending  has  a  protection.  This  extends  to  witnesses  attendmg  ao 
arbitrator,  or  parties  at  a  judge's  chambers.  So  where  a  party  attends  to  be 
discharged  on  habeas  corpus ;  Rex  v.  Blakey  4  B.  &  Ad.  355,  (24  E.  C. 
L.  R.)  [Coleridge,  J.  The  privilege  of  a  witness  at  the  central  criminal 
court  would  no  doubt  be  allowed,  though  that  court  is  not  composed  exclu- 
sively of  judges  of  the  superior  courts.]  The  same  principle  must  apply  to 
all  bon&  fide  attendance  on  a  competent  court.  Even  before  stat.  6&7 
W.  4,  c.  114,  it  seems,  from  the  distinction  taken  in  Cox  v.  ^Cole-  r«^g£ 
ridgey  1  B.  &  C.  37,  f8  E.  C.  L.  R.,)(a)  that,  where  the  proceed-  ^ 
ing  in  question  was  a  final  criminal  proceeding,  a  party  charged  was  entitled 

to  have  the  attendance  of  a  legal  adviser.     In  Luntly  v. ,  1  C.  & 

M.  579,  a  barrister  was  discharged,  who  had  been  arrested  in  his  return  from 
quarter  sessions :  and  the  right  of  barristers  on  the  circuit  to  be  free  from 
arrest  appears,  from  Meekms  v.  Smithy  1  H.  Bl.  636,  to  have  been  long  re- 
cognised. In  Whalley  v.  Peppery  7  C.  &  P.  506,  (32  E.  C.  L.  R.,)  an 
action  on  the  case  was  maintained  for  arresting  an  attorney  on  mesne  process. 
In  the  case  of  arrests  in  violation  of  privilege,  the  party  discharged  is  some- 
times put  under  the  condition  of  not  bringing  an  action,  as  in  King  t;  Tat/' 
loTy  2  C.  M.  &  R.  235,  S.  C.  5  Tyrwh.  800,  which  shows  that  the  actioo 
is  considered  maintainable.  From  Heywood  v.  ColUngey  9  A.  &  E.  268, 
(36  E.  C.  L.  R.,)  it  appears  that,  in  general,  an  action  lies  for  arresting  vex- 
atiously  and  maliciously  where  an  arrest  is  not  allowable :  and  the  principle 
extends  to  all  abuse  of  the  process  of  the  court :  Grainger  v.  mUy  4  New 
Ca.  212,  (33  E.  C.  L.  R.,)  Crozer  v.  PUlingy  4  B.  &  C.  26,  (10  E.  C.  L.  B.,) 
Saxon  V.  Casiky  6  A.  &  E.  652,  (33  E.  C.  L.  R.,)  are  instances.  The 
principle  was  assumed  in  Watson  v.  Carroly  4  M.  &  W.  592.  Indepen- 
dently of  authority,  it  is  clear  that  an  action  must  lie  for  damage  inflicted  by 
an  illegal  act. 

Kellyy  in  reply.  WhaUey  v.  Pepper  was  only  a  decision  at  Nisi  Prius; 
and  the  action  appears  to  have  been  ultimately  compromised.  And  it  was 
brought  against  the  plaintiff  in  the  original  suit.  Cur.  adv.  vuU, 

*Ix)rd  Denman,  C.  J.,  in  this  vacaLon,  (June  16th,)  delivered  the  r^^ 
judgment  of  the  court  *- 

The  plaintiff  declared  against  the  defendant,  sheriff  of  Yorkshire,  for  ma- 

(a)  See  p.  50. 
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liciously  and  without  reasonable  cause  arresting  him,  with  notice  that  he  was 
privileged  from  arrest  because  he  was  at  the  time  returning  from  his  attend- 
ance as  a  barrister  at  a  court  of  petty  sessions  at  Ripon,  to  which  he  had 
gone  with  a  view  of  being  engaged  to  practice,  and,  while  there,  had  been 
engaged  as  advocate  on  behalf  of  a  person  who  was  brought  before  the 
court  on  a  charge  of  assault.  There  was  a  general  demurrer  to  the  decla- 
ration. 

A  yeiy  protracted  argument  was  held,  whether  the  form  of  action  was 
proper,  the  defendant  saying  that,  if  any  could  be  maintained,  trespass  was 
the  proper  remedy  .(a)  We  need  not  decide  this,  because  we  are  clearly 
of  opinion  that  the  supposed  privilege  does  not  exist  in  law. 

The  attendance  of  parties  and  of  witnesses  has  been  always  protected. 
It  is  absolutely  necessary  for  the  ends  of  justice  that  their  attendance  should 
be  privileged,  because  without  it  justice  cannot  be  administered.  But  the 
protection  of  legal  officers  is  of  a  diflerent  character,  and  may  well  be  con- 
fined wnthin  narrower  limits.  That  of  barristers  attending  the  superior  courts 
is  explained  m  the  case  of  Collier  y.  IficA:s,2  B.  &  Ad!  663,  672,  (22  E. 
C.  L.  R.)  asxiepending  on  prescription.  The  extent  of  it  is  not  very  clearly 
defined.  When  thev  nave  been  actually  engaged  in  the  business  of  the 
court,  they  are  certamly  privileged :  how  far  this  might  be  the  case  when 
*1671  ^^^  attendance  was  merely  in  *the  exercise  of  their  profession,  afford* 
^  ed  for  the  benefit  of  such  suitors  as  might  choose  to  engage  them, 
but  without  actual  engagement,  no  reported  case  has  decided.  There  are 
traditions  in  Westminster  Hall  to  which  reference  is  made  in  Meekins  v. 
Smiihj  1  H.  Bl.  636.  But  this  privilege,  to  whatever  extent  allowed  before 
the  year  1833,  may  be  traced  to  the  recognised  position  and  duties  of  the 
bar  in  Westminster  Hall  and  on  the  circuits,  where  the  same  bar  practice 
under  the  judges  of  the  land.  In  that  year  a  barrister,  who  had  been 
arrested  on  his  return  from  sessions,  was  discharged  on  motion  by  the  Court 

of  Exchequer;  LunUy  v. 1  C.  &  M.  579 ;  S.  C.  2  Dowl.  P.  C.  51. 

But  on  that  case  it  is  to  be  observed  that  the  privilege  was  admitted  at  the 
bar  without  any  discussion,  the  issue  raised  on  the  affidavits  being  whether 
the  defendant,  at  the  time  of  arrest,  was  actually  on  his  way  home  from  the 
sessions:  and,  further,  that  it  was  decided  on  the  authority  of  Meekins  v. 
Smith,  above  mentioned.  Now,  that  case  decides  no  such  point.  It  only 
refused  the  privilege  to  a  person  who  went  to  Westminster  Hall  to  justify  as 
bail,  and  was  arrested  on  his  return,  the  court  saying,  it  did  not  apply  to  all 
engaged  in  a  cause.(i)  The  judges  stated  their  recollection  of  former  dis- 
charges of  barristers,  but  with  the  qualification  before  adverted  to. 

We  are  aware  of  stat.  6  &  7  W.  4,  c.  114,  s.  2,  by  which  persons  ac- 
cused and  liable  to  summary  conviction  are  empowered  to  make  their  defence 
before  justices  of  the  peace  by  counsel  or  attorneys.  But  no  provision  is 
*1681  ^^^^  ^^^  exempting  them  from  arrest:  and  we  find  *it  difficult  to 
^  believe  that  the  legislature  intended  to  give  to  every  party  accused 
(possibly  by  implication  to  every  prosecutor)  the  privilege  of  protecting  bar- 
risters and  attorneys  from  arrest.  The  result  would  be  that  every  barrister 
and  every  attorney  might,  almost  at  all  times,  escape  from  the  effect  of  an 
execution  against  his  person ;  for  there  is  hardly  any  period  at  which  any 
person  in  professional  practice  might  not  be  said  to  be  attending  some  court, 

(a)  It  has  not  been  thought  necessary  to  report  the  arguments  on  the  points  not 
decided. 

(6)  In  that  case,  the  court  appears  to  have  limited  the  privilege  to  such  as  are  in 
attendance  bona  fide. 
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or  going  to  (nr  returning  from  it,  under  the  privileges  formeily  allowed  and 
fio  enlarged.  But  we  are  of  opinion  that  the  privilege  cannot  go  beyond 
those  previously  engaged  to  attend  such  inquiries,  and  does  not  protect  such 
as,  without  previous  engagement,  voluntarily  go  to  the  petty  sessions  in  the 
hope  of  iindmg  a  client. 

We  are  aware  that,  in  this  very  case,  two  of  our  learned  brethren  thought 
the  present  plaintiff  was  entitled  to  bis  discharge,  and  directed  it,  on  habeas 
corpus.  But,  on  communication  with  them,  we  do  not  find  them  verv 
strongly  convinced  that  their  view  was  correct :  and  the  authorities  whicL 
have  been  brought  before  us  have  foiled  to  establish  the  large  exemptioa 
claimed.  Judgment  for  defendant 
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(Error  from  the  Queen's  Bench.) 
WILLIAM  BARTON  PANTON  v.  ANN  WILUAMS. 

tn  an  action  for  indicting  maliciously  and  without  probable  cause,  if  the  defendant  hi 
up  facts  as  showing  probable  cause,  the  judge  must  determine  whether  the  faeis»if 
proved,  or  any  of  them,  constitute  such  cause.  The  jury  is  to  decide  only  whether 
the  facts,  or  facts  inferred  from  them,  exist. 

And  this  however  complicated  or  numerous  the  facts  may  be. 

Ann  Williams  sued  William  Barton  Panton  for  having  falsely  and  ma* 
liciously,  and  without  any  reasonable  or  probable  cause,  indicted  and  pn>> 
secuted  her,  together  with  Thomas  Williams  and  Ellen  Evans,  at  the 
Central  Criminal  Court  on  two  indictments  for  forgery :  the  first  indictment 
charging  her,  the  plaintiff  below,  with  bavins  forged  a  will  purporting  to 
be  that  of  Jones  Panton,  with  intent  to  defraud  the  said  W.  B.  Panton  and 
other  persons,  named  in  different  counts ;  the  second  indictment  charging 
her  with  having  forged  a  codicil,  purporting  to  be  a  codicil  to  the  will  of 
Jones  Panton,  with  the  like  intention.  The  declaration  stated  an  acquittal 
of  the  plaintiff  below  on  each  indictment.  W.  B.  Panton  (the  defendant 
below)  pleaded  the  general  issue.  On  the  trial  of  the  cause,  before  Lord 
Denman,  C.  J.,  at  the  sittings  in  London  after  Michaelmas  term,  1839,  the 
defendant  below  tendered  a  bill  of  exceptions  to  the  Lord  Chief  Justice's 
summing  up.  The  jury  found  for  the  plaintiff  below.  Judgment  being 
signed,  a  writ  of  error  was  brought  in  the  Exchequer  Chamber,  tested  21st 
October,  1840. 

The  bill  of  exceptions  first  stated  the  evidence  given  by  W.  B.  Panton 
on  the  trial  of  Thomas  Williams,  '*  who  was  tried  immediately  before  the 
plaintiff''  below,  '^  on  a  charge  of  having  been  concerned  along  with  vhe 
said  plaintiff  in  the  said  imputed  forgeries."  It  then  set  ^forth,  at  rmtf^Q 
great  length,  the  facts  proved  on  the  trial  at  Guildhall.  The  state-  ^ 
vients  most  material  to  the  Question  now  argued  were  as  follows. 

Jones  Panton  was  a  gentleman  of  considerable  landed  and  personal  pro- 
perty, and  had  four  sons  and  three  daughters,  one  of  whom,  Lauretta  Maris, 
was  married  to  the  said  Thomas  Williams. 

The  will,  alleged  to  have  been  forged,  bore  date  November  6th,  1834, 
and  was  witnessed  by  the  plaintiff  below,  Ellen  Evans,  and  John  Williams, 
whose  names  were  signed  to  the  attestation.  It  stated  that  Jones  Pantoo, 
the  testator,  devised  and  bequeathed  to  his  son  Paul  Giiflith  Panton,  in  tet^ 
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all  his  lands  in  the  county  of  Anslesey ;  to  his  son  William  Qftrton  PantoH 
.(the  defendant  below)  all  his  landb  in  the  counties  of  Denbigh  and  Merion* 
eth ;  to  his  eldest  daughter  Martha  Hamilton,  his  youngest  daughter  Lauretta 
Maria  Williams,  and  certain  of  his  ffrandchildren,  in  fee,  as  tenants  in  com*- 
men,  all  the  rents  and  profits  of  all  his  lands  in  the  county  of  Flint ;  and,  as 
Id  the  residue,  he  gave  to  his  said  daughter  Lauretta  Mana  all  his  lands  not 
before  devised,  whether  freehold,  copyhold,  or  leasehold,  and  wherever 
situated  in  his  majesty's  dominions,  which  the  testator  was  seised  of  or  en^ 
titled  to  in  {>osse8sion,  expectancy,  or  reversion,  and  all  personal  property 
which  he  might  be  possessed  of  or  entided  to  at  the  time  of  his  decease, 
habendum  to  her,  her  heirs,  executors,  and  administrators  for  ever.  And 
the  said  Thomas  Williams  was  appointed  executor.  There  were  two  codi- 
cils, dated  respectively  15th  October,  1836,  and  7th  May,  1837,  also  al» 
leged  to  have  been  forged.    Jones  Panton  died  May  26th,  1837. 

The  bill  of  exceptions  stated-,  (as  part  of  the  evidence  produced  by  the 
defendant  below  on  the  trial  of  the  action,)  ^^  that  the  said  Jones  Panton 
*1711  ^^  seised  in  fee  *simple,  in  the  year  1823,  of  real  property  in  the 
-1  several  counties  of  Flint,  Denbigh,  Merioneth,  and  Anglesey :  and 
that,  being  so  seised,  he,  in  the  year  1823,  upon  the  marriage  of  his  eldest 
son,  Jones  Panton  the  younger,  settled  the  major  part  of  the  said  property  to 
the  use  of  the  said  Jones  Panton  the  younger  for  life ;  remainder  to  the  first 
and  other  sons  of  the  said  Jones  Panton  the  younger  successively  in  tail ; 
remainder  to  the  daughters  of  the  said  Jones  Panton  the  younger  succes- 
sively in  tail ;  and  that  the  above  several  estates  were  subject  to  a  term  of 
ninety-nine  years  vested  in  trustees,  the  trusts  of  which  term  were  to  secure 
the  sum  of  900/.  a  year  to  the  intended  wife  of  the  said  Jones  Panton  the 
younger,  and  to  raise  the  sum  of  42,000/.  as  portions  for  the  younger  children 
of  the  said  Jones  Panton  the  elder,  to  be  equally  divided  among  them."  At 
the  date  of  the  settlement,  Jones  Panton  the  elder  had  the  four  sons  and 
three  daughters  before  mentioned.  Jones  Panton  the  younger  died  in  1830: 
Thomas,  another  of  the  sons,  in  1829. 

The  plaintiff  below  put  in,  at  the  trial  of  the  action,  several  scripts,  exhi- 
bited in  the  Prerogative  Court  of  Canterbury,  in  a  cause  of  Panton  v.  WU^ 
UamSy  in  the  goods  of  the  said  Jones  Panton,  Esquire,  the  elder,  deceased. 
Among  these  was  a  declaration  on  oath,  made  by  W.  B.  Panton  instead  of 
an  inventory,  on  September  30th,  1837,  stating  that  Jones  Panton  had,  on 
May  4th,  1837,  made  a  gift  to  him  (verbally,  and  by  delivering  papers, 
keys,  &c.y)  of  ^U  hb  funded  property,  money  in  his  house  and  in  certain 
banks,  &c.,  and  generally  of  all  his  personal  estate.  The  other  scripts  were 
the  will  in  question,  and  the  codicils  before  mentioned ;  and  memoranda, 
^1721  ^^  instructions  for  the  will  *and  codicils,  showing,  if  genuine,  a 
'  -'  constant  intention  of  the  testator  to  make,  and  to  confirm,  the  dispo- 
sitions pointed  out  in  the  will,  although  he  knew  the  devises  of  his  lands  in 
Wales  to  be  inconsistent  with  the  settlement  made  in  1823,  which  settle* 
ment  (as  appeared  by  some  of  the  papers)  he  disapproved  of  and  had  in- 
tended to  set  ande.  Evidence  was  also  given  at  the  trial  to  show  the 
genuineness  of  these  writings,  that  Jones  Panton  had,  in  fact,  wished  to  set 
aside  the  marriage  settlement,  and  that  he  had  landed  property  in  Anglesey 
and  Denbighshire,  and  elsewhere,  (as  to  which,  however,  no  particulars 
appeared,)  not  included  in  the  settlement.  The  said  Thomas  Wil^jams, 
(formerly  an  attorney  at  law,)  the  husband  of  Lauretta  Maria  Williams,  was 
examined  for  tihe  plaintiflT  below,  and  deposed  to  the  execution  of  the  will^ 
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and  attestation  of  it  by  the  plaintiff  (who  was  then  in  Thomas  Williams's 
service,)  John  Williams,  and  Ann  Evans.  He  likewise  deposed  to  the  exe- 
cution of  the  codicils,  asserting  that  the  codicil  of  May  7th,  1837,  was  exe- 
cuted in  his  presence  on  that  day  at  Plasgwyn,  the  residence  of  Jones  Panton. 
He  also  stated  that,  in  January,  1837,  he,  according  to  Jones  Panton's 
wbh,  deposited  the  scripts,  then  existing,  at  Child's  bank,  and  did  not 
withdraw  them  till  June  13th,  1837.  And  he  made  statements  to  account 
for  his  delay  in  producing  the  will  relied  upon  by  him ;  which,  as  W.  B. 
Panton  alleged  on  the  trial  of  the  indictment,  was  not  communicated  to  him 
till  the  July  following  the  death  of  Jones  Panton,  though  W.  B.  Panton  had 
in  the  mean  time  publicly  acted  as  executor,  and  had,  in  the  preceding  June, 
read,  in  the  presence  of  the  family,  the  will  of  Jones  Panton  next  mentioned, 
under  which  he  so  acted. 

The  defendant  below  proved,  on  the  trial,  that,  on  ^November  r,.^<j 
5th,  1828,  Jones  Panton  executed  a  will,  which  was  prepared  by  ^ 
Mr.  Jones,  the  town  clerk  of  Beaumaris,  from  instructions  dictated  to  him 
by  the  said  Jones  Panton,  and  from  a  former  will  of  1824.  That  a  cor- 
rected draft  of  the  said  will  was  read  over  to  the  testator  before  il  was  en- 
grossed, and  that  the  will  was  executed  in  duplicate,  one  part  of  which  was 
kept  by  Mr.  Panton  and  the  other  by  Mr.  Jones.     That  by  the  said  will  of 

1828,  (after  reciting  the  above-mentioned  settlement,  and  that  he,  the  said 
Jones  Panton,  had  power  under  the  said  settlement  to  dispose  of  the  ulti- 
mate reversion  in  the  setUed  estates,)  the  said  Jones  Panton  appointed  and 
devised  the  said  reversion  to  the  said  William  Barton  Panton  for  life ;  re 
mainder  to  trustees  to  preserve  contingent  remainders ;  remainder  to  the  i:i 
and  other  sons  of  the  said  W.  B.  Panton  successively  in  tail ;  remainder  to 
the  first  and  every  other  daughter  of  the  said  W.  B.  Panton  successively  io 
tail ;  remainder  to  Martha  Hamilton,  the  testator's  eldest  daughter  for  life,  with 
the  like  limitations  over ;  remainder  to  Lauretta  Maria  Williams  for  life,  with 
the  like  limitations  over ;  remainder  to  the  testator's  right  heirs :  and  by  the 
same  will  he  bequeathed  all  his  personal  estate,  (subject  to  the  payment  of 
his  debts,  &c.,)  to  the  said  W.  B.  Panton,  Martha  Hamilton,  and  Lauretta 
Maria  Williams,  to  be  equally  divided  between  them  as  tenants  in  coounoo, 
and  made  them  executor  and  executrixes.    By  a  codicil  of  November  17lh, 

1829,  also  prepared,  from  testator's  instructions,  by  Mr.  Jones,  he  revoked 
the  last-mentioned  will  as  to  certain  chattels,  which  he  made  heir  looms. 
Bv  another  codicil  of  April  21st,  1831,  prepared,  from  hb  instructions,  by 
Henry  Rumsey  Williams,  an  attorney,  (father  of  W.  B.  *Panton's  r^yi^ 
wife,)  the  testator,  after  reciting  his  former  will  and  codicil,  revoked  '- 
the  devises  and  bequests  therem  contained,  and  gave  his  whole  estate,  real 
and  personal,  to  W.  B.  Panton,  (whozn  he  constituted  his  sole  executor,) 
subject  only  to  legacies  of  10/.  to  Martha  Hamilton,  and  4O01.  to  Lauretta 
Maria  Williams,  which  last  legacy  he  reduced  to  200/.  by  a  codicil  of  May 
29th,  1833,  also  prepared  by  H.  R.  Williams,  thereby  rati^ing  and  con* 
arming  the  last  previous  codicil  and  the  will.     This  will  and  cmlicils  were 
duly  attested  ;  that  of  1831  by  H.  R.  Williams  and  two  of  his  clerks.   They 
were  propounded  in  the  Ecclesiastical  Court  by  W.  B.  Panton,  the  defend* 
ant  below,  on  July  18th,  1841.     The  defendant  below  also  proved,  by  H. 
R.  Williams,  that  the  testator,  on  May  12th,  1837,  sent  for  the  wiD  and 
codicils,  which  were  in  Williams's  possession,  and,  on  receiving  them  from 
him,  looked  over  the  codicils,  and  said  he  meant  to  give  Mrs.  Williami 
9000/.  instead  of  the  200/.,  and  the  defendant's  (W.  B.  Panton's)  little  gid 
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3000/.,  and  desired  H.  R.  Williams  to  seal  them  up  again,  saying  he  would 
do  it  some  other  day.     That  defendant,  W.  B.  Panton,  (who,  with  his  wife 
lived  in  the  testators  house,)  then  came  into  the  room ;  and  the  testator  said, 
taking  up  the  parcel,  "  Barton,  here  are  my  last  will  and  codicils,  take 
them  and  keep  them ;"  and  that  the  witness  then  left  the  room. 

The  hill  of  exceptions  also  stated  evidence  given  at  Guildhall,  showing 
that  the  defendant  below  had  had  reason  to  believe  that  John  Williams  (the 
attesting  witness  to  the  will  of  November  6th,  1834)  could  not  write, 
though  it  was  proved  on  behalf  of  the  plaintiff  that  he  could  in  fact  do  so. 
It  also  appeared  that  the  defendant  below  had  adduced  evidence  to  prove 
that  Thomas  Williams  had  not  been  at  Plasgwyn  on  May  7th,  1837. 
*1751  *'^  further  appeared,  by  the  bill  of  exceptions,  that  the  will  of 
•■  November  6th,  1834,  and  the  other  scripts  signed  by  Jones  Panton, 
and  relied  upon  as  ^nuine  by  Thomas  Williams,  had  upon  them  the 
remains  of  pencil  writing,  from  which  the  parties  impeaching  the  will 
inferred  that  the  matter  written  in  ink  above  those  signatures  was  a  forgery. 
Thomas  Williams  stated,  on  the  trial  at  Guildhall,  that  the  scripts  were 
written  on  fair  and  clear  white  paper,  and  that,  in  June,  1837,  when,  after 
having  withdrawn  them  from  Child's,  he  deposited  them  in  the  custody  of 
his  proctor,  there  were  no  pencil  marks  upon  them.  It  appeared  further 
that  the  marks  were  first  discovered  in  January,  1838,  when  a  commission 
had  issued  from  the  Ecclesiastical  Court  to  take  evidence  respecting  the 
disputed  wills,  and  the  scripts  were  inspected  by  the  examiner  under  the 
commission.  It  had  been  a  subject  of  inquiry  at  the  Central  Criminal 
Court,  and  on  the  trial  at  Guildhall,  what  the  pencil  writing  bfid  been,  and 
whether  it  had  been  put  on  the  paper  before  or  after  the  writing  in  ink. 
The  bill  of  exceptions  set  forth  a  very  long  and  minute  examination  on  this 
subject ;  and  it  stated,  as  proved  at  Guildhall  by  the  defendant  below,  that 
Mr.  Henry  Rumsey  Williams  had  suggested  to  him,  on  the  discovery  of  the 
pencil  marks,  to  take  legal  advice ;  and  that  counsel  had  been  consulted  in 
almost  every  step  of  the  proceedings  against  the  plaintiff  below ;  that,  on 
the  prosecutions  at  the  Central  Criminal  Court,  Thomas  Williams  was  tried 
first :  that  the  trial  lasted  several  days :  that  the  jury  consulted  about  twenty 
minutes,  and  then  returned  a  verdict  of  acquittal :  and  that  the  counsel  for 
the  prosecution  thereupon  declined  offering  any  evidence  on  the  indictments 
against  Thomas  Williams,  the  plaintiff  below,  and  Ellen  Evans. 
*1761  *T^^^  bill  of  exceptions  finally  stated  the  summing  up  of  the  Lord 
^    Chief  Justice  at  Guildhall,  and  the  exceptions  taken,  as  follows. 

'^  And,  the  counsel  for  the  defendant  having  closed  his  case,  the  Lord 
Chief  Justice  directed  the  jury  that  the  question  for  them  to  consider  was, 
whether  the  defendant  had  acted  maliciously,  and  without  reasonable  or 
probable  cause ;  that,  as  to  the  malice,  that  term  did  not  imply  personal  ill 
will ;  that,  if  the  defendant  had  acted  from  any  indirect  motive,  that  was 
sufficient  proof  of  malice ;  that,  as  to  the  probable  cause,  malice  without 
probable  cause  would  be  insufficient,  because  frequently  justice  was  set  in 
motion  by  interested  parties ;  that  the  action,  therefore,  could  not  succeed, 
unless  there  were  absence  of  probable  cause :  and  his  lordship  thereupon 
proceeded  to  sum  up  the  evidence.  And  his  lordship,  having  summed  up 
the  evidence,  further  directed  the  jury  that,  if  they  thought  there  was  rea- 
sonable and  probable  cause  for  taking  these  steps  against  the  young  woman, 
their  verdict  must  be  for  the  defendant:  that  they  were  to  take  a  dispas- 
sionate view  of  the  state  of  Mr.  Barton  Panton's  mind  on  the  l-2thi  of 
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Febraanr,  1838 :  (a)  that,  if  tbey  thought  there  was  a  strong  impresaon 
against  Mr.  Thomas  Williamsy  and  agabst  any  one  who  was  concerned  with 
him,  then  that  was  reasonable  and  probable  cause :  that  if,  on  the  other 
hand,  they  should  think  there  was  no  reasonable  or  probable  cause,  then 
they  must  trace  his  motive  to  some  other  matter,  and  consider  whether  the 
importance  he  might  attach  to  convicting  Mr.  Thomas  Williams,  and  his 
anxiety  to  place  him  in  an  unfavourable  'position  in  Newgute,  r«.i^ 
actuated  him ;  if  so,  they  must  find  for  the  plaintiff.  And  the  Lord  ^ 
Chief  Justice  further  stated  to  the  jury  that,  as  to  the  advice  of  counsel,  if 
there  was  no  reasonable  or  probable  cause,  his  lordship  thought  that  the 
consulting  counsel  did  not  vary  it ;  that  it  appeared  to  his  lordship  that  it 
was  not  a  question  of  law  in  a  case  of  this  sort,  whether  there  was  reason- 
able and  probable  cause,  but  that  it  was  altogether  a  question  of  fact  for 
the  jury ;  that  he  should  act  wrong  if  he  were  to  take  the  question  from 
their  consideration ;  that  it  also  seemed  clear  to  his  lordship  that  the  ques- 
tion was  not  as  against  Thomas  Williams  alone,  but  whether  there  was 
probable  cause  as  against  the  plaintiff;  that  one  circumstance  had  been 
obsen'ed,  that  is,  that  the  former  wills  had  been  properly  prepared ;  that 
that  did  not  appear  to  his  lordship  very  strong ;  but  that  they  were  to  cod- 
sider  it. 

^'  Whereupon  the  counsel  learned  in  the  law  for  the  said  defendant  did 
then  and  there  except  to  the  aforesaid  opinion  and  direction  of  the  Lord 
Chief  Justice,  and  did  insist  that  his  lordsnip  was  bound  to  direct  the  jurj 
that  if  there  was  probable  cause  as  against  Thomas  Williams,  there  was  so 
as  against  the  plaintiff.  And,  further,  that  bis  lordship  was  bound  to  state  to 
the  jury  what  facts,  if  proved,  would  amount  to  probable  cause,  leaving  to 
them  only  the  question,  whether  they  believed  the  evidence  adduced  in 
order  to  prove  such  facts.  And,  further,  that  his  lordship  was  bound  to 
direct  the  jury  that  the  following  facts,  if  they  or  any  of  them  were  proved, 
constituted,  and  each  of  them  constituted,  probable  cause,  that  is  to  say: 
First,  the  existence  of  the  obliterated  pencil  marks  under  the  ink  writing, 
unless  placed  there  by  the  defendant,  or  with  his  knowledge,  authoritj, 
consent,  or  ^connivance.  Secondly,  the  fact  that  the  defendant  had  r^.^o 
reason  to  believe  that  Thomas  Williams  was  not  at  Plasgwyn  on  the  ^ 
7th  of  May,  1837.  Thirdly,  the  delivery  of  the  will  and  codicils,  on  the 
12th  of  May,  1837,  to  the  said  defendant  by  Jones  Panton,  and  his  conduct 
and  expressions  thereupon.  Fourthly,  the  nict  that  the  defendant  had  reasoo 
to  believe  that  the  said  John  Williams  could  not  write.  Fifthly,  the  fact 
that  the  former  wills  and  codicils  of  the  said  Jonea  Panton  had  been  all 
regularly  prepared.  Sixthly,  the  fact  that  great  part  of  the  property  con- 
tamed  in  the  will  asserted  to  be  forged  was,  at  the  time  at  which  it  purports 
to  have  been  executed,  already  disposed  of.  Seventhly,  the  feet  that 
Thomas  Williams  did  not  communicate  the  existence  of  any  will  in  his 
favour  till  long  after  the  death  of  Jones  Panton  the  elder.  And  the  counsel 
for  the  defendant  further  excepted  and  objected  that  the  Lord  Chief  Ju5^ice 
ought  not  to  leave  the  question,  whether  there  was  or  was  not  probable 
cause  for  the  prosecution,  to  the  iury,  as  a  question  for  them,  and  without 
telling  them  what  would  be  probable  cause. 

^^  And  the  said  Lord  Chief  Justice  then  and  there  left  the  case  to  the  jurf 
Without  any  further  or  other  directions.  And  the  jury  aforesaid  gave  tbei; 
verdict  for  the  plaintiff,  with  300/.  damages." 

(a^  When  defendant  below  first  made  his  charge  against  plaintiff  Mowphtkn  s 
■kagtstrate. 


1 793  *  Adolphus  &  Ellis,  N.  S.  627 

The  errofs  specially  assigned  were,  that  the  Lord  Chief  Justice  sufiimed 
up  as  above  mentioned,  and  refused  to  direct  and  state  a3  was  suggested  by 
counsel  (setting  out  the  several  points  of  exception:)  and  that  he  left  the 
question,  whether  there  was  or  was  not  probable  cause,  to  the  jury  as  a 
question  for  them,  and  without  telling  them  what  would  be  probable  cause 
and  that  he  (although  counsel  excepted,  &c.,)  left  the  case  to  the  jury  with- 
out  any  further  or  other  direction  than  as  aforesaid. 
^1791  *  Joinder  in  error,  commencing  as  follows:  ^^^The  20th  day  of 
-I  November,  a.  d.  1840.  And  hereupon  the  said  Ann  Williams,  by 
Henry  Lowe,  her  attorney,  freely  comes,''  &c. 

The  case  was  argued  in  Hilary  vacation,  February  8th  and  9tb,  1841,  be- 
fore TiNDAL,  C.  J.,  Lord  AaufGER,  C.  B.,  BofiAn^ufiT,  Coltman,  and 
Maule,  Js.,  Parke,  Aldeiison,  and  Rol^,  Bs.(a) 

JKe%,  for  the  plaintiff  in  error,  (the  defendant  below.)  The  i<ord  Chief 
'1801  "^^^^^  ought  not  to  have  left  it  to  the  *juiy  .to  ^y  whether  the 
-I  facts  amounted  to  probable  cause.  Whethertbe. facts  existed  or  not 
was  a  question  for  the  juiy ;  whether  or  not,  if  they  exbted,  they  were  pro- 
bable cause,  was  for  the  judge.  A  confusion  has  arisen  on  this  point,  be- 
cause the  question  of  probable  cause  has,  in  several  instances,  been  mixed 
up  with  a  question  of  fact  which  was  necessarily  left  to  the  juiy.  As, 
whether  circumstances,  which,  if  true,  were  probable  cause  for  an  indictment, 
were  known  to  the  defendant  when  be  prosecuted ;  or  whether,  such  facts 
existing,  the  defendant  believed  them  to  be  tnie ;  or  whether,  although  they 
existed,  and  would  have  excused  a  party  acting  upon  bonft  fide  misappre- 
hension, the  defendant  did  not  know,  when  he  instituted  proceedings,  that 
the  plaintiff  was  innocent.  If  a  series  of  facts  is  presented,  and  an  inference 
is  to  be  drawn  from  them,  that,  if  an  inference  of  fact,  is  to  be  drawn  by  the 
jury.  But  the  question,  what  is  probable  cause,  can  in  no  case  be  left  to 
Uiem :  whenever  it  arises,  the  law  must  be  laid  down  by  the  judge.  In  the 
present  case  the  &cts  show  that  there  was  probable,  cause.  [ Aldcrson,  B. 
Is  that  question  before  us  now?]  It  may  be  said  on  the. other  side  that 
there  was,  in  reality,  no  probable  cause,  and  therefore  that  the  question,  how 
the  jury  should  have  been  instnicted  on  this  point,  does  not  arise.     [Tinoal, 

(a)  The  case  being  called  on, 

KeUjr^for  the  plaintiff  in  error,  moved  that  the  joinder  in  error  might  be  set  aside,  on 
the  groand  that  at  the  date  of  the  joinder  in  error  the  defendant  in  error  was  a  married 
woman,  and  could  not  appear  by  her  attorney.  He  moved  on  affidavit,  showing:  that  the 
defendant  in  error  had  sned  oat  a  scire  facias,  which  stated  that,  after  the  jadgment 
below,  to  wit  on  14th  Aagast,  1840,  the  defendant  in  error  had  intermarried,  &c. ;  aod 
prayed  execution  on  behalf  of  herself  and  her  husband.  He  cited  Ould$  v.  Sampton, 
3  Taunt.  261,  and  contended  that  the  defect  pointed  out  would,  in  a  court  below,  be  the 
subject  of  error  coram  nobis ;  that  there  was  no  mode  but  the  present  of  bringing  it 
before  the  Court  of  Exchequer  Chamber;  and  that  they  were  bound  to  give  effect  tot  the 
objection,  in  whatever  form  it  came  before  them. 

Jervis,  contra,  cited  Lord  Sutherland  and  Ux,  v.  ,  Bumb.  282,  and  1  Bac.  Abr. 

429,  Jtudiia  Querela,  (B),  7th  ed^  as  showing  that  the  objection,  if  well  founded*  was 
matter  for  an  auditA  quereR  If  the  joinder  is  bad,  the  writ  of  error  is  so  too ;  for  this 
is  le^tted  aAer  the  date  of  the  scire  facias. 

(The  further  discussion  is  omitted,  as  no  decision  topic  place.) 

The  court  desired  the  parties  to  consider  whether  a  suggestion  of  the  marriage  might 
not  be  entered  upon  the  writ  of  error  by  consenu  Tindal,  C.  J.,  referred  to'  Brewer  v. 
Turner,  1  8tra.  233,  where  the  writ  of  error  being  brought  on  a. judgment  against  two, 
but  the  error  being  laid  **ad  grave  damnum"  of  one,  the  cpart.said;  **If  it  had  any 
where  appear*^  that  the  other  defendant  was  dead;  there  is  no  doubt  but  this  defendant 
alone,  without  the  executor  of  the  other,  might  bring  a  writ  of  error:**  an^  his  lordship 
observed  that  the  inference  from  that  passage  was  that  the  fact  might  have  "appearedr 
by  suggestion. 

The  proposed  coarse  not  being  adopted,  the  argument  went  on. 
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C.  J.  We  think  you  are  justified  in  entering  upon  the  &cts.]  The  Loid 
Chief  Justice  said,  in  summing  up,  that  *^  it  was  not  a  question  of  law  macati 
of  this  sort  J  whether  there  was  reasonable  and  probable  cause:"  therefore  it 
becomes  necessary  to  examine  into  the  nature  of  the  particular  case.  (He 
then  commented  upon  the  facts  stated  in  the  bill  of  exceptions.)  These  cir- 
cumstances were  ^reasonable  and  probable  cause  for  the  prosecution :  r,,^. 
they  were  known  to  the  defendant  below  when  he  prosecuted ;  he  '■ 
(lid  not  know  the  plaintiff  below  to  be  innocent ;  and  therefore  the  Lord 
Chief  Justice  ought  to  have  directed  the  jury  that  the  facts,  if  true,  amounted 
to  such  cause  as  would  constitute  a  legal  defence.  If  they  were  untrue, 
the  question  would  have  been  whether  or  not  the  defendant  below  had  beeo 
informed  of  them  and  acted  bond  fide  on  that  information. 

The  leading  case  upon  this  subject  is  SiUUm  y.  Johnstone^  1  T.  R.  493,(a] 
but  the  law  was  settled  long  before  that  decision.  Probable  cause  ^ras 
formerly  considered  so  much  a  matter  for  the  court  that  in  actions  for  mali- 
cious prosecution  the  defendant  used  to  set  forth  the  circumstances  of  sus» 
picion,  and  the  plaintiff  to  demur.  [Bosanquet,  J.,  mentioned  Jlliire  t. 
Kaye^  4  Taunt.  34.  Alderson,  B.  That  was  an  action  for  imprisoniog, 
which  is  primd  fitcie  a  tort :  prosecuting  is  not  so,  in  itself.]  In  each  case 
the  question,  what  constitutes  probable  cause,  was  submitted  to  the  coatt 
One  of  the  earliest  cases  (afler  those  in  the  Ytar^Books)  is  Coaoe  v.  Wmoil^ 
Cro.  Jac.  193 :  that  was  an  action  on  the  cas^,  in  nature  of  a  conspiracy, 
for  falsely  and  maliciously  procuring  the  plaintiff  to  be  indicted  and  im- 
prisoned ;  the  facts  were  specially  pleaded  ;  and  the  court  decided  the  ques- 
tion of  probable  cause  on  demurrer.  Alderson,  B.  The  declaratioD 
there  did  not  aver  want  of  probable  cause;  and  it  was  made  a  question, 
whether  the  plea  ought  not  to  have  shown  that  the  felony  was  in  fact  com- 
mitted.] In  Paine  v.  *Rochester^  Cro.  Eliz.  871,  which  was  an  action  r^.o. 
for  conspiracy  and  procuring  the  plaintiff  falsely  and  maliciously  to  ^ 
be  indicted  for  robbery  and  detained,  &c.,  the  defendants  pleaded  the  fact  of 
the  robbery  and  circumstances  of  suspicion :  and  the  court  held,  on  demurrer, 
that  the  plea  was  good,  as  it  confessed  procuring  the  indictment,  aod 
avoided  by  matter  of  law.  The  expression  used  there  ^^per  daubl  del  laji 
gentSy^^  is  explained  by  Com.  Dig.,  Pkadefy  (2  K).  Chambers  v,  Taylor^ 
Cro.  Eliz.  900,  is  a  case  of  the  same  description.  In  Weal  t.  WelU^ 
3  Bulst.  284,  the  authority  of  the  court  to  decide,  on  the  pteadines,  what 
facts  amounted  to  probable  cause,  was  assumed,  and  not  questioned  during 
the  argument.  Afterwards  it  became  the  practice  to  allege  in  the  declara- 
tion that  the  defendant  falsely,  maliciously,  and  without  probable  cause, 
indicted  the  plaintiff,  and  to  plead  the  general  issue ;  but  then  the  law  was 
oonsidered  to  be  that,  "  If  the  plaintiff  do  prove  malice,  yet  if  the  defendant 
show  a  probable  cause,  he  shall  have  a  verdict,  and  the  judge,  not  the  jury, 
is  to  determine  whether  he  had  a  probable  cause ;  and  therefore,  where  the 
plaintiff  having  brought  an  action  against  the  defendant  for  a  malicious  prose- 
cution for  perjury  obtained  a  verdict,  upon  a  modon  for  a  new  trial  the 
court  set  it  aside  (it  appearing  upon  the  report  of  the  judge,  that  there  was 
a  probable  cause)  not  as  a  vertlict  against  evidence,  but  as  a  verdict  against 
law;"  Bull.  N.  P.  14,  citing  Golding  v.  Crowky  Sayer's  Rep.  I.  In 
Reynolds  v.  Kennedy^  1  Wils.  232,  the  action  was  for  maliciously  exhibiting 
an  information   against  the  plaintiff  before  sub-commissioners  of  excise, 

(a)  Johnttotu  v.  Sutton,  in  error,  in  Ezch.  Ch.  1  T.  R.  510 ;  SiUton  r.  Johtutam,  in  Iha* 
Proc.  1  T.  R.  784,  and  I  Br.  P.  C  76,  («d  ed.) 
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*1831  ^^^^^P^i^  ^^cy  condemned  his  goods,  but  the  commis^ioneis  *6n 
^  appeal  reversed  the  judgment ;  the  defendant  pleaded  Not  guilty :  and, 
the  case  coming  before  this  court  on  writ  of  error,  Lee,  C.  J.,  said :  ^^  Upon 
the  whole  we  think  the  plaintiff  has  shown  by  his  declaration  that  the  pro- 
secution was  not  malicious,  because  the  sub-commissioners  gave  judgment 
for  the  defendant,  and,  therefore,  we  cannot  infer  any  malice  in  him."    There 
the  inference  was  clearly  treated  as  matter  of  law.     In  the  argument  at  the 
bar  in  Johnstone  v.  Suttouy  1  T.  R.  519,  it  is  observed  that  a  doubt  inti- 
mate in  Bull.  N.  P.,  whether  probable  cause  were  a  question  for  the  judge 
or  not,  was  put  an  end  to  by  the  recent  case  of  Condell  v.  London^  Guildhall 
1785,  (cited^  1  T.  R.  520,  where  Buller,  J.,  at  nisi  prius,  laid  it  down 
that  ^<  what  is  reasonable  or  probable  cause  is  matter  of  law."     Sutton  v. 
Joknstonej  1  T.  R.  493,(a)  was  a  case  much  considered.     The  action  was 
for  maliciously  bringing  the  plaintiff  to  a  court  martial ;  and  the  declaration 
stated  the  sentence,  by  which,  for  reasons  therein  assigned,  the  plaintiff  was 
acquitted.     The  jury,  as  far  as  lay  in  them,  decided  the  action  in  his  favour ; 
the  Court  of  Exchequer  discharged  a  rule  for  arresting  the  judgment ;  but 
the  Court  of  Exchequer  Chamber  held  that  the  facts  admitted  on  the  record 
^owed probable  cause,  and  that  the  plaintiff  below  could  not  recover:  and 
their  judgment  was  affirmed  by  the  House  of  Lords.     Lord  Mansfield  and 
Lord  Loughborough,  say  there,  in  their  judgment  in  the  Exchequer  Cham- 
ber, 1  T.  R.  544,  545,  547,  ^<  The  essential  ground  of  this  action  is  that, 
a  legal  prosecution  was  carried  on  without  a  probable  cause."     '^  The  ques^ 
*1841   ^^^  ^^  probable  *cause  is  a  mixed  proposition  of  law  and  fact.    Whe- 
^   ther  the  circumstances  alleged  to  show  it  probable,  or  not  probable, 
are  true  and  existed,  is  a  matter  of  fact ;  but  whether,  supposing  them  true, 
they  amount  to  a  probable  cause,  is  a  question  of  law:  and  upon  this  dis- 
tinction proceeded  the  case  of  Reynolds  v.  Kennedy^^  1  Wils.  232.     And, 
after  noticing  the  £icts  admitted  by  the  declaration  and  those  affirmed  by  the 
sentence  of  the  court  martial,  they  say :  "  Under  all  these  circumstances,  it 
being  clear  that  the  orders  were  given,  heard,  and  understood  ;  that  in  fact 
they  were  not  obeyed ;  that,  by  not  being  obeyed,  the  enemy  were  enabled 
the  better  to  sail  off;  that  the« defence  was  an  impossibility  to  obey — a  most 
complicated  point — under  all  these  circumstances,  we  have  no  difficulty  to 
give  our  opinion,  that,  in  law,  the  commodore  had  a  probable  cause  to 
bring  the  plaintiff  to  a  fair  and  impartial  trial."     In  a  note  to  Parcell  v. 
M^JSTumara^  1  Camp.  199, 207,  note  (a),  (which  maybe  cited  as  showing  the 
opinion  of  the  profession)  the  learned  reporter  says,  ^^  There  is  likewise  this 
difference  between  ^  malice'  and  the  *  want  of  probable  cause,'  that  the  one 
is  a  question  of  fact,  and  the  other  a  question  of  law.     Both  must  generally 
be  submitted  to  the  jury ;  but  when  the  facts  to  show  a  probable  cause  arcj 
ascertained,  whether  they  amount  to  a  defence  or  not,  is  to  be  decided  by 
the  judge."     In  Dams  v.  Hardy,  6  B.  &  C.  225,(13  E.  C.  L.  R.,)  though 
it  was  contended  that  the  question,  whether  a  particular  fact  had  occurred  or 
not,  should  have  been  left  to  the  jury,  it  was  admitted  that  the  decision, 
whether  or  not  the  facts,  if  proved,  amounted  to  probable  cause,  lay  with  the 
judge.     In  Blachford  v.  Dod,  2  B.  &  Ad.  179,  (22  E.  C.  L.  R.,)  Lord 
•ifi^l    Tenterden,  *considering  that  there  was  no  fact  in  dispute,  nonsuited 
-'    the  plaintiff,  being  of  opinion  that  there  was  probable  cause.     A  new 
trial  was  moved  for,  on  the  grounds,  first,  that  he  ought  to  have  asked  the. 

(a)  JohnaUmi  v.  SvAttm.  in  error,  in  Ezeh.  Gh.  I  T.  R.  ftlO;  SuHon  r.Johtutont,  in  Dom. 
Proc.  1  T.  R.  784,  and  1  Br.  P.  C.  76,  (3d  ed.) 

3g2 
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jury  \Fhether  or  not  the  defendants  believed  they  had  probable  cause ;  se- 
condly, that  the  fkcts  did  not  show  probable  cause.  A  rule  was  refused : 
and  Lord  TENTERDEir,  in  giving  judgment,  said,  '*  As  to  the  first  point,  it  is 
difficult  to  lay  down  any  general  rule  as  to  the  cases  where  the  opinion  of  a 
jury  should  or  should  not  be  taken.  I  have  considered  the  correct  rule  to 
be  this :  if  there  be  any  fact  in  dispute  betw^n  the  parties,  the  judge  should 
leave  that  question  to  them,  telling  them,  if  they  should  find  in  one  way  as 
to  that  fiict,  then,  in  his  opinion,  there  was  no  probable  cause,  and  their 
verdict  should  be  for  the  plaintiff;  if  they  should  find  in  the  other,  tben 
there  was,  and  their  verdict  should  be  for  the  defendant.''  So,  here,  the 
Lord  Chief  Justice  should  haVe  said  to  the  jury,  *^  If  you  find  that  the  codicil 
purporting  to  have  been  executed  on  the  7th  of  May  was  not  executed  then,'' 
or,  ^^  if  you  find  that  the  pencil  writing  on  the  scripts  put  forward  by  Thomas 
Williams  existed  before  any  thing  was  written  in  ink  above  the  signature, 
then  I  am  of  opinion  that  there  was  probable  cause  fot  the  prosecutioD  ;'^ 
and  so  as  to  the  other  facts ;  leaving  to  the  jury  also,  if  they  considered  the 
will  and  codicils  to  be  forged,,  the  question  whether  or  not  the  defendant 
below  really  believed  them  to  be  so.  [Bosanquet,  J.  The  rule  is  easy 
where  the  case  turns  upon  a  single  fact,  but  difficult  where  it  depends  on 
many  and  complicated  ones.]  The  difficulty  is  one  which  a  judge  can  deal 
with  better  than  a  jury.  If  the  facts  had  been  ^ecially  pleaded  according 
to  the  old  practice,  and  the  *plea  demurred  to,  the  court  must  have  r.^g^ 
decided  whether  any  one  or  more  of  the  facts  amounted  to  probable  ■• 
cause.  [Parke,  B.  The  same  difficulty  might  arise  now  on  plea  to  a  d^ 
claration  for  maliciously  atrresting  on  a  chai^  of  felony.]  Blachford  v.  Dod^ 
2  B.  &  Ad.  179,  (22  E.  C,  L.  R.,)  Lord  TenteAden  explained  Ravenga  t. 
Mackiniosh^  2  B.  &  C.  693,  (9  £.  C.  L.  R.,)  where  the  question  of  intention 
was  unavoidably  left  to  the  jury,  the  fact  being  that  the  defendant  had  ob- 
tained legal  advice,  but  the  evidence  raising  a  doubt  whether  he  did  so  bonS 
fide  or  not.  Taylor  v.  WilKamSy  2  B.  &  Ad.  845,  (22  E.  C.  L.  R.,)  (a)  is 
sometimes  cited  as  an  authority  to  show  that  the  jury  may  judge  of  probable 
cause ;  but  it  rather  shows  the  contrary.  The  defendant  had  not  appeared 
on  the  original  trial,  though  brought  into  c<{urt  as  a  witness.  This  vas 
proved  by  the  plaintiff;  and  the  only  question,  as  to  this,  left  to  the  junr, 
was,  whether  he  did  so  from  a  consciousness  that  h^  could  not  support  the 
indictment :  and  the  jury  were  told  there  was  probable  cause  or  not  accord- 
ing as  they  decided  this  fact,  as  to  the  defendant's  motive,  in  the  negaiire 
or  affirmative.  Venqfra  v.  Joknson^  lOBing.  301,  (25  £.  C.  L.  R.,)  which 
is  sometimes  cited  to  support  the  view  here  taken  by  the  Lord  Chief  Justice, 
is  quite  consistent  with  the  principle  established  in  the  preceding  cases. 
There  it  was  ruled  that  the  fact  of  the  defendant's  belief  should  have  been 
left  to  the  jury :  but,  it  was  taken  for  granted  that,  assuming  that  fact  one 
way  or  the  other,  the  question  of  probable  cause  was  for  the  judge.  lo 
Musgrove  v.  Mu^ett^  I  M.  &  W.  582,  S.  C.  Tyrwh.  &  Gr.  957,  the  question 
of  probable  cause  was  treated  entirely  as  one  of  law.  [ Aldersok,  B.  On  (he 
second  trial  in  that  case,  I  ^directed  a  nonsuit  upon  the  ground  that  r^^gj 
there  was  probable  cause.]  Davis  v.  Russell j  5  Bing.  354,  (15  E.  ^ 
C.  L.  R.,)  also  appears  to  have  been  decided  on  the  ground  that  what  the 
judge  left  to  the  jury  was,  substantially,  a  question  of  fkct  as  to  the  belief 
of  the  defendant,  and  that  the  j  udge,  in  effect,  had  decided  the  legal  result.  In 
Broad  v.  Ham^  5  New  Ca.  722,  (35  £.  C.  L.  R.,)  it  was  assumed,  both  by 

(a)  See  WaUam$  v.  Taylor,  6  Bingr.  183,  (19  E.  C.  L.  R.) 
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tfie  coansd  and  the  court,  that,  oa  a  given  state  of  facta,  'the  ques  ion  of 
probable  cause  was  for  the  judge.  The  report  of  McDonald  v.  Rooke^ 
!2  New  Ca.  217,  (29  E.  C,  L.  K.,)  {d\  is  not  satisfactoi^:  the  marginal  note  may 
mean  that  the  facts,  upon  which  the  probabili^  of  cause  depended,  were 
properly  left  to  the  jury :  if  it  mean  more,  it  is  mcorrect.  From  the  state- 
ment in  the  body  of  the  case,  it  seems  that  there  was  a  doubt  as  to  the  motive 
and  belief  of  the  defendant :  and  the  court  appears  to  have  decided  only 
that,  when  the  law  and  bets  are  mixed  up,  the  question  cannot  be  altogether 
withdrawn  from  the  jury.  In  Eagar  v.  DyoUj  5  C.  fc  P.  4,  (24  £.  C.  L. 
R.,)  the  judge,  on  the  foots,  ruled  that  the  plaintiff's  case  had  failed.  Hill 
▼.  Yatesj  8  Taunt  182,  (4  £.  C.  L.  R.,}  (6)  is  a  dicect  authority  for  the 
plaintiff  in  error. 

Jems^  contriL.  The  charge  of  the  Lord  Chief  Justice  was  substantially 
correct.  The  defence  in  such  a  case  may  be ;  first,  that  the  charge  of  felony 
ivas  in  fact  true,  whether  believed  or  not  by  the  defendant ;  or,  secondly, 
that  it  was  reasonably  believed  by  the  defendant,  whether  in  fact  true  or  not. 
•ififti  '^^^  ^^y  ^  vhich  the  question  of  belief  is  important  appears  from 
^^J  "Dd^al  V.  EBghley,  3  New  Ca.  960,  (32  E.  C.  L.  R. ;)  Broad  v. 
Ham;  and  Mtmes  v.  PhelpSj  11  A.  fc  E.  483,  (39  E*  C.  L.  R.)  And  the 
direction  here  may  be  understood  as  meaning  only  that  if  there  was  in  fact 
a  felony,  or  if  the  defendant  believed  that  there  was,  the  verdict  must  be  for 
the  defendant.  Perhaps  it  might  have  been  worded  more  precisely :  but  the 
exceptions  point  out  no  objection  on  the  score  of  vagueness.  And  it  is 
oflen  impossible  to  obtain  strict  precision  in  this  respect ;  because,  where 
ther^  are  a  great  many  facts,  which  may  be  combined,  negatively  or  affirm- 
atively, to  almost  any  extent,  a  judge  cannot  lay  down  the  law  for  every 
supposable  combbation.  He  can  only  direct  the  jury  to  apply  some  general 
rule  to  their  finding  of  fhcts.  Here,  as  no  objection  is  founded  upon 
any  want  of  a  primS  fecie  case  for  the  plaintiff,  it  is  to  be  assumed  that  the 
question  turned  upon  the  very  many  facts  which  the  defendant  undertook  to 
prove.  [He  then  pointed  oi|t  several  combinations  of  facts,  in  the  evidence 
set  out  on  the  bill,  upon  which  different  results  might  arise.]  The  excep- 
tions indeed  seem  to  go  the  length  of  insisting  that  the  Lord  Chief  Justice 
was  bound  to  tell  the  jury  that,  singly,  each  fact  set  up  for  the  defence 
showed  a  good  probable  cause.  [Aldebsom,  B.  Probably  the  real  ground 
of  objection  will  be  that  no  rule  was  laid  down.]  In  Caxe  v.  Wirrally  Cro. 
Jac.  193,  it  appeared  that  the  defendant  was  bound  over  to  prosecute ;  and 
it  seems  that  ihe  court  thought  this  negatived  the  malice,  as  was  also  held 
in  Chambers  v.  Taylor^  Cro.  Eliz.  900 :  though  the  same  law  would  not 
now  prevail ;  Dvbais  v.  KeaU,  11  A.  &  £.  329,  (39  £.  C.  L.  R.)  Rey- 
*1RQ1  ''^^  ^*  liennedyy  1  Wils.  232,  cannot  be  supported,  except  on  *the 
•'  ground  that  the  declaration  did  not  negative  probable  cause.  For 
the  decision  of  the  sub-commissioners  could  not,  as  a  matter  of  law,  show 
that  the  charge  of  the  defendants  which  preceded  the  decision,  was  made 
on  reasonable  cause ;  their  decision,  indeed,  if  conclusive  on  the  fact,  would 
have  furnished  a  ground  of  defence ;  but,  in  that  point  of  view,  the  case  is 
inapplicable  to  the  present  question.  Undoubtealy  the  rule  was  broadly 
laid  down  in  SiUton  v.  Johnstone^  1  T.  R.  493.(e)  But  the  question  is  as 
to  its  exact  meaning.    As  the  declaration  there  was  firamed,  no  question 

(a)  See  the  jadgments  as  reported  ia  8.  C.  9  Scott,  359,  86a. 
\h)  S.C.  3  B.Moore,  80. 

(c)  JoknttoM  T.  SvAton^  in  error,  in  Ezch.  Ch.  1  T.  It  510;  SutUm  r,  Johtutone,  in  Don* 
Proe.  1  T.  R.  784,  and  1  Br.  P.  C.  76,  (2d  ed.) 
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arose  except  the  legal  one,  whether  disobedience  of  orders  did,  of  itsdf, 
authorize  a  commander  to  bring  a  subordinate  officer  to  a  court  maitial. 

IAlde&son,  B.  It  was  holden  that  the  subordinate  was  bound  to  obey,  uq- 
ess  prevented  by  physical  causes ;  an  exception  raising  a  question  as  com- 
j>licated  as  that  on  the  present  record.]  There  was,  in  effect,  a  single  ques> 
tion  of  law  raised  on  that  record.  In  Ravenga  v.  Mackintosh^  2  B.  &  C. 
693,  (9  £.  C.  L.  R.,)  it  was  left  to  the  jury  whether  the  defendant  acted 
bond  fide  on  the  opinion  of  counsel :  yet  it  cannot  be  said,  as  an  abstract 
le^  proposition,  that  a  party  is  justified  wherever  he  acts  boni  fide  on  the 
opmion  of  counsel.  In  JvuAohan  v.  CogkUly  4  B.  &  C.  21,  (10  £.  C.  L.  R.,) 
Abbott,  C.  J.,  approves  of  the  question  of  probable  cause  having  been  left 
to  the  jury.  [Tindal,  C.  J.  I  do  not  see  that,  in  that  case,  any  thing  was 
decided  except  that  the  facts  were  such  as  might  go  to  a  jury  ;  the  judge 
and  court  appear  to  have  considered  that,  if  they  were  true,  probable  caute 
was  primd  facie  negatived.]  In  Davis  v.  *  Hardy  ^  6  B.  &  C.  225,  T^^M\ 
(13  E.  C.  L.  R.,)  the  court  certainly  went  very  far,  ruling  that  the  '■ 
judge  might  consider  certain  facts  as  admitted,  and  thereupon  nonsuit.  But 
there  the  charge  was  of  embezzlement ;  and  it  is  peculiarly  a  legal  question, 
what  facts  amount  to  an  embezzlement.  So  in  Blackford  v.  Vod^  2  fi.  & 
Ad.  179,  (22  £.  C.  L.  R.,)  it  was  a  question  of  law  whether  the  letter,  for 
which  the  plaintiff  was  indicted,  was  a  threatening  letter;  and  there  Pabke 
and  Patteson,  Js.,  do  not  go  so  far  as  Lord  Tenterden  in  following  out 
the  supposed  doctrine  of  Sutton  v.  Johnstmiey  1  T.  R.  493.  In  Ttfyfor 
V.  WiUans^  2  B.  &  Ad.  845,  (22  £.  C.  L.  R.,)  thougli  the  jud^e  put  two 
alternatives,  and  laid  down  the  law  for  each,  yet  each  involvea,  as  ao  es- 
sential, the  question  of  motive ;  the  case,  therefore,  is  an  authority  for  the 
defendant  in  error,  as  the  reasonableness  of  the  cause  could  not  there  be  a  pure 
(luestion  of  law.  MDonald  v.  Bookey  2  New  Ca.  217,  (29  £.  C.  L.  R.,} 
is  also  a  strong  authority  for  the  defendant  in  error ;  and  it  explains  Black' 
ford  V.  Dad  J  showing  clearly  the  distinction  between  a  direct  and  pure  ques- 
tion of  law,  and  a  question  mixed  up  of  law  and  fact.  [Lord  Abinger,  C.  B. 
I  think  in  M^DonaUt  v.  Booke^  the  judges  must  merely  have  ruled  that  there 
were  facts  for  the  jury  to  determine.  Tindal,  C.  J.  The  question  had  been, 
whether  the  property,  which  the  plaintiflf  was  accused  of  stealing,  had  beeo 
taken  as  a  pledge.]  In  Broad  v.  Ham^  5  New  Ca.  722,  (35  £.  C.  L.  R.,) 
ihe  question  of  probable  cause  was  treated  as  a  fact  for  the  jury ;  and  this  is 
clearly  the  effect  of  Dubois  v.  Keats,  11  A.  &  £.  329,  (39  E.  C.  L.  R,) 
and  James  v.  Phdps^  11  A.  &  E.  483,  (39  E.  C.  L.  R.) 

Cur.  adv.  vuli 

^Tindal,  C.  J.,  in  this  vacation,  (June  15th,)  delivered  the  judg-  r»|Q| 
ment  of  the  court.  ^ 

Ann  Williams,  the  plaintiff  below,  brought  her  action  on  the  case  in  the 
Court  of  Queen's  Bench  against  Panton,  the  defendant  below,  complaining 
that  he  had  falsely  and  maliciously,  and  without  any  reasonable  or  probable 
cause  whatsoever,  procured  her  to  be  indicted  for  the  crime  of  forgery.  The 
defendant  below  pleaded  the  general  issue.  Not  guilty.  And,  upon  the 
trial  before  the  Lord  Chief  Justice  of  that  court,  after  summing  up  the  evi- 
dence, he  directed  the  jury,  amongst  other  things,  that,  if  they  thought 
there  was  reasonable  and  probable  cause  for  taking  the  steps  against  the 
plaintiff  below,  their  verdict  must  be  for  the  defendant ;  and,  also,  that  it 
appeared  to  him  that  it  was  not  a  question  of  law,  in  a  case  of  that  sort, 
whether  there  was  reasonable  and  probable  cause,  but  that  it  was  altogether 
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a  question  of  fact  for  the  jury ;  that  he  should  act  wrong  if  he  were  to  taWe 
the  question  from  their  consideration. 

To  which  direction  the  counsel  for  the  defendant  below  excepted,  and 
insisted  *^  that  his  lordship  was  bound  to  state  to  the  jury  what  facts,  if 
proyed,  would  amount  to  probable  cause,  leaving  to  them  only  the  question, 
whether  they  believed  the  evidence  adduced  in  order  to  prove  such  facts." 
And  the  counsel  then  proceeded  to  state,  in  his  bill  of  exceptions,  certain 
particular  iacts  which  had  been  proved  at  the  trial,  insisting;  that  all  the 
facts  together,  and  each  of  them  separately,  constituted  probable  cause :  and 
the  counsel  further  excepted  and  objected  that  the  judge  "  ought  not  to 
leave  the  question,  whether  there  was  or  was  not  probable  cause  for  the 
*1921  P^s^cution,  to  the  jury  as  *a  question  for  them,  and  without  telling 
-I  them  what  would  be  probable  cause." 

Upon  this  bill  of  exceptions,  we  take  the  broad  question  between  the 
parties  to  be  this ;  whether,  in  a  case  in  which  the  question  of  reasonable 
or  probable  cause  depends,  not  upon  a  few  simple  facts,  but  upon  facts 
which  are  numerous  and  complicated,  and  upon  inferences  to  be  drawn 
therefrom,  it  is  the  duty  of  the  judge  to  inform  the  jury,  if  they  find  the 
&cts  proved  and  the  inferences  to  be  warranted  by  such  facts,  the  same  do 
or  do  not  amount  to  reasonable  or  probable  cause,  so  as  thereby  to  leave 
the  question  of  fact  to  the  jury,  and  the  abstract  question  of  law  to  the 
judge  ?     And  we  are  all  of  opinion  that  it  is  the  duty  of  the  judge  so  to  do. 

In  the  more  simple  cases,  where  the  question  of  reasonable  and  probable 
cause  depends  entirely  on  the  proof  of  the  facts  and  circumstances  which 
gave  rise  to  and  attended  the  prosecution,  no  doubt  has  ever  existed,  from 
the  time  of  the  earliest  authorities,  but  that  such  question  is  purely  a  question 
of  law  to  be  decided  by  the  judge.  In  Coxe  v.  Wirrallj  Cro.  Jac.  193, 
and  in  Pain  v.  Rochester^  Cro.  Eliz.  871,  each  of  which  were  actions  on 
the  case  for  falsely  and  maliciously  procuring  the  plaintiff  to  be  indicted  for 
felony,  the  defendant  in  each  action  set  forth,  in  the  plea,  the  facts  and  cir- 
camstances  that  induced  him  to  indict ;  and,  the  plaintiff  havfng  in  each 
instance  demurred ^  it  was  the  court  which  had  to  determine  as  a  matter  of 
law,  and  not  the  jury  as  a  matter  of  fact,  whether  the  statement  in  the  plea 
did  or  did  not  form  a  sufficient  excuse.  And  in  the  case  last  referred  to, 
the  very  distinction  now  under  consideration  was  laid  down  by  the  court, 
*19^1  ^P^^  *^^^  objection,  then  taken,  that  the  plea  amounted  to  the  general 
^  issue  only ;  the  court  holding  it  to  be  a  good  plea,  "  per  doubt  del 
lay  gents,"  for  that  the  defendant  ^*  confessed  the  procurement  of  the  indict- 
ment, and  avoided  it  by  matter  in  law.^^  And,  although  the  practice  which 
then  obtained  has  been  altered  for  a  great  length  of  time,  by  introducing 
into  the  declaration,  not  only  the  statement  that  the  charge  was  false  and 
malicious,  but  also  that  it  was  made  without  reasonable  or  probable  cause, — 
and  thereby  compelling  the  plaintiff  to  give  some  evidence  thereof,  and 
enabling  the  defendant  to  prove  his  case  under  the  plea  of  Not  guilty, — ^yet 
the  rule  of  law,  that  this  question  belongs  to  the  judge  only,  and  not  to  the 
jury,  is  not,  by  such  alteration  in  pleading,  in  any  way  impaired.  And, 
still  further,  the  authorities  collected  in  the  case  of  Sutton  v.  Johnstoney 
1  T  R.  493,(a)  and  the  authority  of  that  case  itself,  and  also*  the  decision 
of  BuLLEB,  J.,  there  cited ,(&)  prove  incontestably  that  it  is  a  question  for 

(u^  Jaknttont  y.  Suiton^  in  error,  in  Exch.  Ch.  1  T.  R.  610 ;  Sutton  r,Johnttone,  in  Doid. 
Proc.  1  T.  R.  784.  and  1  Br.  P.  C.  78,  (2d  ed.) 
(6)  CandeU  y.  London,  cited  1  T.  R.  620. 
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the  junr,  whether  the  facts  brought  forward  in  evidence  be  trae  or  not ;  but 
±at  what  is  reasonable  or  probable  cause  is  matter  of  law. 

There  have  been  some  cases  in  the  later  books  which  appear  at  first  sight 
to  have  somewhat  relaxed  the  application  of  that  rule,  by  seeming  to  leave 
more  than  the  mere  (juestion  of  the  facts  proved  to  the  jury :  but,  upon 
further  examination,  it  will  be  found  that,  although  there  has  bf^  as 
apparent,  there  has  been  no  real,  departure  from  the  rule.     Thus,  in  some 
cases,  the  ^reasonableness  and  probability  of  the  ground  for  prosecu-   r^iqi 
tion  has  depended,  not  merely  upon  the  proof  of  certain  facts,  but   ^ 
upon  the  question,  whether  other  facts  which  furnished  an  answer  to  the 
prosecution  were  known  to  the  defendant  at  the  time  it  was  instituted ; 
again,  in  other  cases,  the  question  has  turned  upon  the  inquiry,  whether  the 
facts  stated  to  the  defendant  at  the  time,  and  which  formed  the  ground  of 
the  prosecution,  were  believed  by  him  or  not ;  in  other  cases  the  inquiry 
has  been,  whether,  from  the  conduct  of  the  defendant  himself,  the  jury  will 
infer  that  he  was  conscious  he  had  no  reasonable  or  probable  cause.    But, 
in  these  and  many  other  cases  which  might  be  suggested,  it  is  obvious  that 
the  knowledge,  the  belief,  and  the  conduct  of  the  defendant  are  really  so 
many  additional  facts  for  the  consideration. of  the  jury :  so  that,  in  effect, 
nothing  is  left  to  the  jury  but  the  truth  of  the  facts  proved,  and  the  justice 
of  the  inferences  to  be  drawn  from  such  facts ;  both  which  investigations 
fall  within  the  legitimate  province  of  the  jury,  whilst,  at  the  same  time^ 
they  have  received  the  law  from  the  judge,  that,  according  as  they  find  the 
facts  proved  or  not  proved,  and  the  mferences  warranted  or  not,  there  vns 
reasonable  and  probable  ground  for  the  prosecution,  or  the  reverse. 

And,  such  being  the  rule  of  law  where  the  facts  are  few,  and  the  case 
simple,  we  cannot  hold  it  to  be  otherwise  where  the  facts  are  more 
numerous  and  complicated.  It  is  undoubtedly  attended  with  greater  diffi- 
culty in  the  latter  case,  to  bring  before  the  jury  all  the  combinations  of 
which  numerous  fiaicts  are  susceptible,  and  to  place  in  a  distinct  point  of 
view  the  a])plication  of  the  rule  of  law,  according  as  all  or  some  r«|Ae 
*only  of  the  facts,  and  inferences  from  facts,  are  made  out  to  their  ■> 
satisfection.  But  it  is  equally  certain  that  the  task  is  not  impracticable: 
and  it  rarely  happens  but  that  there  are  some  leading  facts  in  each  case 
which  present  a  broad  distinction  to  their  view,  without  having  recoune  to 
the  less  important  cireumstances  that  have  been  brought  before  them. 

Upon  the  whole,  as  the  question  both  of  law  and  of  fact  was  lefl  in  this 
case  entirely  to  the  jury,  we  think  the  exception  must  be  allowed,  and  that 
there  must  be  a  venire  de  novo.  Venire  de  novo  awarded. 


*IN  THE  EXCHEQUER  CHAMBER.         ri96 

(Error  from  the  Queen's  Bench.) 

ROBINSON  and  CHERRY  v.  REYNOLDS,  one  of  the  Public  Officeis 

of  the  National  Bank  of  IRELAND. 

In  assumpsit  by  endorsee  of  a  biU  of  exchange  against  acceptors,  defendants  pt««ded 
that  K.,  the  drawer,  was  in  the  habit  of  delivering  goods  to  U.,  to  be  carried  by  bim  tc 
Liverpool,  consigned  and  deliverable  there  to  K.'s  order,  and,  on  so  doing,  of  receino; 
from  C.  a  receipt  for  the  goods,  bill  of  lading,  or  document,  which,  by  the  caston  of 
merchants,  when  endorsed  for  value,  pass^  the  property  in  the  goods,  and  emim 
the  endorsee  to  have  them  delivered  to  him.  That  K.  used  to  obtain  advances  rrMn 
plaintiflTon  endorsing  to  plaintiflT  such  document,  and  drawing  and  deliveriof  to  bis 
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a  bill  of  exchange  on  defendants,  (who  traded  at  Li^eipool  as  iittehaseiii  and  com- 
mission agents  of  sueh  goods  as  K.  delivered  to  C^)  if  the  goc  ;8  were  deliverable  to 
defendants,  or  on  some  other  person  to  whom  they  were  deliverable.  That  plaintiff 
used  to  forward  the  endorsed  document  to  iTiverpool,  and  to  have  it  presented  to  de- 
fendants, (or  such  other  person,)  and,  on  the  faiih  thereof,  and  at  plaintiff's  reqiest, 
and  in  consideration  of  such  security  on  the  goods,  defendants  (or  such  other  person) 
nsed  to  accept  the  bill  of  exchange :  of  all  which  plaintiff  had  notice.  That  K.,  pre- 
tending to  act  in  pursuance  of  such  usage,  fraudulently  endorsed  and  delivered  to 
plaintiff  a  document  in  the  usual  form,  to  which  C.'s  signature  was  forged,  pretending 
that  it  was  genuine,  and  that  the  goods  mentioned  in  it  had  been  delivered  to  C^  which 
was  false ;  and  K.  at  the  same  time  endorsed  the  bill  of  exchange  to  plaintiff,  who  ad- 
vanced K.  the  amount  on  the  faith  of  the  documenu  That  plaintiff  endorsed  the  doca- 
ment,  and  had  it  presented  to  defendanu  with  the  bill  of  exchange,  and  requested 
them  to  accept  the  bill  of  exchange  on  the  faith  and  in  consideration  of  the  delivery 
of  the  document,  and  delivered  the  document  to  them  as  a  true  one.  That  defendants, 
in  consideration  of  the  goods  mentioned  in  the  document,  and  eonfindiug  and  relying 
on,  and  in  consideration  and  on  the  faith  of^  the  document,  and  in  ignorance  of  its 
being  forged,  accepted  the  bill  of  exchange  for  and  at  the  request  of  plaintiff.  That 
so  the  consideration  for  the  acceptance,  which  defendants  had  been  induced  to  make 
under  the  mistake  into  which  they  had  been  led  by  the  said  conduct  and  endorsement 
of  plaintiff,  wholly  failed;  and  that  there  never  was  any  other  consideration  for  the 
acceptance. 

The  plea  did  not  allege  that  plaintiff  knew  the  document  to  be  forced,  or  represented  it 
to  be  genuine. 

Held,  by  the  Court  of  Queen's  Bench,  on  motion  for  judgment  non  obstante  verdicto,  to 
be  a  bad  plea. 

Judgment  of  the  Queen's  Bench  affirmed  in  the  Exchequer  Chamber. 

The  defendant  in  error  (the  plaintiiT  below)  declared  against  the  plaintiffs 
in  error,  in  assumpsit.  The  first  count  was  on  a  bill  of  exchange  made  by 
Pat  Keegan,  7th  Februaiy,  1838,  directed  to  defendants,  payable  to  order, 
for  200/.,  at  sixty  days  a/ter  date,  accepted  by  defendants,  and  endorsed  to 
•  i<yn  ^^^  National  *fiank  of  Ireland.  Second  count,  on  an  account 
^^'J   stated. 

Plea  1.  To  the  first  count,  that,  long  before  and  at  the  time  of  the  making 
of  the  bill  of  exchange  in  the  first  count  mentioned,  and  thenceforth  untQ 
and  at  the  time  of  the  accepting  of  the  said  bill  of  exchange  by  the  defend- 
ants, as  in  the  first  count  mentioned,  the  said  Pat  Keegan,  in  the  said  first 
count  mentioned,  carried  on  trade  and  business  in  Ireland,  and,  in  the  course 
of  siich  trade  and  business,  was,  during  all  the  time  aforesaid,  used  and  ac- 
customed, from  time  to  time,  to  deliver  in  Ireland  to  certain  carriers,  to  wit 
a  certain  company  called  The  City  of  Dublin  Steam  Company,  divers  goods 
and  merchandises  to  be  carried  and  conveyed  for  him  by  the  said  company 
in  and  by  certain  vessels  to  Liverpool,  in,  &c.,  consigned  and  deliverable 
at  Liverpool  to  his  order,  and,  upon  so  delivering  such  goods  to  the  said 
company,  so  to  be  carried  and  delivered  as  aforesaid,  Keegan,  during  all  the 
time  aforesaid,  was  used  and  accustomed  to  take  and  receive,  of  and  from 
the  said  company,  a  carrier's  receipt,  bill  of  lading,  or  document,  similar  to 
and  corresponding  with  the  one  hereinafter  set  out,  of  and  for  such  goods 
and  merchandises,  signed  by  the  agent  of  the  said  company ;  the  same  being, 
by  the  usage  and  custom  of  merchants,  a  negotiable  instniment,  by  the  en- 
dorsement whereof  for  value  the  property  of  and  in  the  goods  and  merchan- 
dises mentioned  therein  passes  to  the  endorsee  thereof,  and  by  virtue  of  the 
possession  of  which,  so  endorsed  for  value,  the  endorsee  thereof  for  value 
can  obtain  the  possession  and  delivery  to  him  by  the  said  carriers  of  such 
goods  and  merchandises  as  aforesaid.  And  Keegan,  upon  having  so  de- 
*1Q81  ^'^^^^  ^^^^  goods  and  merchandises,  and  so  taken  ^and  received 
•I   such  receipt,  bill  of  lading,  or  document,  as  aforesaid,  was  during 
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all  the  time  aforesaid  used  and  accustomed  to  obtain,  and  did  from  time  to 
time  obtain,  advances  from  the  said  National  Bank  of  Ireland  on  delivering 
to  the  said  National  Bank  of  Ireland  such  receipt,  bill  of  lading,  or  document 
as  aforesaid  of  and  for  such  goods  and  merchandises,  so  signed  by  the  agent 
for  the  said  City  of  Dublin  Steam  Company  as  aforesaid,  and  endorsed  by 
him  to  the  said  National  Bank,  and  on  his  drawing  and  delivering  to  the 
said  bank  a  bill  of  exchange  on  the  said  defendants,  (who  during  all  the 
time  aforesaid  carried  on  trade  and  business  in  Liverpool  as  purchasers  of, 
and  commission  agents  for,  the  sale  of  such  goods  and  merchandises  as 
Keegan  was  in  the  habit  of  so  delivering  to  the  said  company  as  aforesaid, 
for  the  purposes  aforesaid,)  if  he  intended  such  goods  to  be  delivered  to  the 
defendants  at  Liverpool,  or  some  other  person  or  persons  carrying  on  such 
trade  and  business,  and  dealing  as  last  aforesaid,  at  Liverpool,  to  whom  he 
intended  such  goods  to  be  delivered  at  Liverpool ;  and  the  National  Bank 
was,  during  aU  the  time  aforesaid,  used  and  accustomed  to  make,  and  did 
from  time  to  time  make,  such  advances  as  aforesaid  upon  the  deposit  witb 
them  of  such  receipt,  bill  of  lading,  or  document,  so  endorsed  as  aforesaid, 
and  the  drawing  and  delivering  to  them  such  bill  of  exchange  as  aforesaid ; 
and  were,  during  all  the  time  aforesaid,  used  and  accustomed,  upon  receiv- 
ing such  bill  of  exchange  and  such  receipt,  bill  of  lading,  or  document,  so 
endorsed  as  aforesaid,  to  send  and  transmit  to  Liverpool  such  receipt,  bill 
of  lading,  or  document,  endorsed  by  them  the  said  National  Bank,  tosether 
with  such  bill  of  exchange,  and  to  cause  the  same  to  be  produced  and 
*  presented  to  the  said  defendants,  or  to  such  other  person  or  persons   r»|Qg 
as  aforesaid  ;  and  thereupon,  and  on  production  of  such  receipt,  bill   ^ 
of  lading,  or  document,  so  endorsed  as  aforesaid  by  the  said  bank,  and  on 
the  faiik  thereof^  caid  at  the  request  of  the  said  bank^  and  in  consideraim 
of  suck  security  on  swJi  goods  and  merchandise  so  delivered  to  the  said  am- 
pfiny  as  aforesaid^  defendants,  or  such  other  person  or  persons  as  aforesaid, 
respectively,  used  and  were  accustomed  to  accept  stich  bill  of  exchange  as 
aforesaid :  of  all  which  said  several  premises  the  National  Bank  of  Ireland, 
to  wit,  on,  &c.,  had  notice,  and  then  well  knew  the  same.     That,  at  the 
time  of  the  drawing  and  endorsing  of  the  said  bill  of  exchange  by  Keegan, 
as  in  the  first  count  mentioned,  and  of  the  delivery  of  such  bill  of  exchange 
by  Keegan  to  The  National  Bank,  and  before  the  acceptance  of  the  same  by 
defendants,  Keegan,  pretending  and  assuming  to  act  according  to  and  in 
pursuance  of  the  said  course  of  trade  and  the  said  mode  of  obtaining  such 
advances  as  aforesaid,  and  under  colour  thereof,  fraudulently  produced  to 
The  National  Bank  a  certain  forged  and  counterfeit  receipt,  bill  of  lading, 
or  document,  in  the  words  and  figures  following. 

"  City  of  Dublin  Steam  Company's  Stores,  No.    . 
"  Athlone,  Dublin,  1st  of  February,  1838. 

^^  Received  from  Mr.  Pat  Keegan  sixty  firkins  of  butter,  and  sixty-one 
barrels  of  wheat  in  sixty  sacks,  consigned  to  order,  which  we  promise  to 
forward  to  Liverpool  (all  and  every  the  dangers,"  &c.,  "  excepted.")  "  The 
Company  will  not  be  accountable,"  (proviso  limiting  the  company's  respon- 
sibility.) 

**'  Office,  15  Eden  Quay,  Dublin  Stores,  Grand  Canal  Harbour,  r«2O0 
James  Street.  *- 

"  For  the  company,  T.  MrrcHEix." 

"  N.  B.  If  the  above  goods  are  not  removed  within  twenty-four  houff 
afier  arrival,  demurrage  will  be  charged  for  delay.     This  receipt  to  be  pm- 
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duced  on  claimiDe  the  goods.     Goods  for  shipment  to  be  sei^  to  the  store 
before  four  o'clock,  on,''  &c. 

And  Keegan  then,  to  wit  at  the  time  of  his  so  drawing,  endorsing  and  de- 
Ii?enng  the  said  bill  of  exchange,  falsely  and  fraudulently  pretended  to  The 
National  Bank  that  such  receipt,  bill  of  lading,  or  document,  was  a  true 
document,  signed  by  one  T.  Mitchell  for  the  said  company,  and  that  the  said 
goods  and  merchandise  therein  mentioned  had  been  delivered  to  the  said 
company,  and  had  been  received  by  them  as  in  the  said  forged  and  counter- 
feit receipt,  bill  of  lading,  or  document,  in  that  behalf  mentioned.  Whereas, 
in  truth  and  in  fact,  no  such  goods  or  merchandise  were,  nor  was  any  part 
thereof,  ever  so  delivered  or  received ;  and  the  said  receipt,  bill  of  lading, 
or  document,  was  and  is  forged  and  counterfeit,  and  never  was  signed  by 
the  said  T.  MitcheU,  or  by  anv  body  having  any  authority  to  sign  the  same  for 
the  said  company,  or  otherwise  howsoever,  and  was  utterly  void,  and  of  no 
use,  value,  or  effect  whatever ;  all  which  premises  Keeean  then  well  knew. 
And  Keegan,  well  knowing  the  premises,  to  wit  then,  endorsed  and  delivered 
to  The  National  Bank  the  said  receipt,  bill  of  lading,  or  document,  and  the 
said  bill  of  exchange  in  the  first  count  mentioned,  which  he  then,  and  before 
'2011   ^^^  ^^'  acceptance  thereof,  endorsed  *as  in  the  first  count  mentioned. 

-'  And  The  National  Bank  thereupon,  to  wit  then,  on  and  by  reason  of 
such  delivery  and  deposit  as  aforesaid,  advanced  a  large  sum,  to  wit  the  said 
amount  of  the  said  bill  of  exchange,  to  Keegan,  on  (he  faith  of  such  forged 
and  counterfeii  receipt^  bill  of  ladings  or  document.  And  afterwards,  to  wit, 
on,  &r.,  The  National  Bank  then  endorsed  the  said  forged  and  counterfeit 
receipt,  bill  of  lading,  or  document,  and  sent  and  transmitted  the  same  so 
endorsed  by  them,  together  with  the  said  bill  of  exchange,  to  Liverpool, 
and  produced  and  presented  the  said  for^  and  counterfeit  receipt,  bill  of 
lading,  or  document,  together  with  the  said  bill  of  exchange,  to  defendants, 
and,  to  wit  then,  requested  defendants  to  accept  the  said  biU  of  exchange  for 
themy  to  wit  on  the  faith  of  and  in  consideration  of  and  on  t/te  delivery  over 
to  them  by  the  bank  of,  the  said  forged  and  counterfeit  receipt y  bill  of  ladings 
or  document  J  so  endorsed ;  which  they^  to  wit  then^  produced  arut  showed  to 
the  defendants  so  endorsed  as  cforescndy  and  delivered  the  same^  endorsed  by 
the  bcmkj  to  defemlants  as  and  for  a  true  receipt^  bill  of  lading j  or  documenty 
signed  by  the  said  T.  Mitchell  as  agent  of  and  for  Me  company.  And  de- 
fendants, to  wit  then,  in  consideration  of  the  said  goods  in  the  said  forged  and 
counterfeit  receipt^  bill  of  ladings  or  documeTit  mentioned^  and  supposed  to 
have  been  delivered  and  received  as  stated  therein^  and  to  be  represented  by  the 
said  receipt^  bill  of  ladings  or  documenty  and  confiding  and  relying  on,  and 
in  consideration  of  the  said  forged  and  counterfeit  receipt j  bill  of  ladings  or 
documenty  and  the  said  endorsements  thereony  arut  on  the  faith  of  the  samey 
cr.d  in  ignorance  of  the  said  receipt y  bill  of  lading y  or  document  being  forged 
or  counterfeity  but  supposing  the  same  to  be  genuiney  and  without  notice  or 
•2021  ^'^'^^^  ^f  ^^^  'premises  in  this  plea  mentionedy  accepted  the  bill  in 

^  the  first  count  mentioned  for  The  National  Bank,  and  at  their  request : 
which  is  the  same  acceptance,  &c.  And  so  defendants  say  that  the  said 
consideration  for  the  said  acceptance,  which  they  had  been  induced  to  make 
upon  the  said  bill  of  exchange  in  such  ignorance  as  aforesaid,  and  under  the 
said  mistake  irUo  which  they  had  been  led  by  and  through  t/ie  said  conduct  and 
endorsement  of  The  National  Bank,  as  aforesaid,  wholly  failed,  and  there 
never  was  any  consideration  whatever,  save  and  except  as  in  this  plea  men- 
tioned, for  the  said  accepting  of  the  said  bill  so  accepted  for  and  at  the  request 
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^  Tbe  National  Bank  as  aforesaid.    Wherefore  defendants  reiiised  to  paj 
tne  said  bill,  &c.    Verification. 

Replication,  De  injurifi. 

Plea  2.  To  tbe  second  count,  Non  assumpsit.    Issue  thereon. 

On  the  trial,  before  Williams,  J.,  at  the  Liverpool  Summer  assizes,  1838, 
a  verdict  was  found  for  the  defendants  on  both  issues. 

In  Michaelmas  term,  1838,  Sir  W.  W.  FoUeU  obtained  a  rule  nisi  for  a 
new  trial,  or  for  judgment  non  obstante  veredicto. 

In  Easter  term,  1840,  {a)  Cresswell  and  CrompUm  showed  cause :  and 
Sir  W.  W.  FoUettj  Alexander ^  and  Wighiman  were  heard  in  support  of  the 
rule.    It  is  considered  sufficient  to  re&r  to  the  arguments  m  error. 

Cur.  adv.  vuU. 

Lord  Demman,  C.  J,,  in  the  same  term,  (May  13th,  1840,)  deUvered  the 
judgment  of  the  court. 

*This  plea  does  not  show  that  the  plaintiffs  made  any  representa-  r»aM 
tion  which  they  knew  to  be  fiedse,  nor  that  they  warranted  the  bill  '- 
of  lading  to  be  genuine :  nor  does  it  disclose  that  the  defendants  accepted 
the  bill  of  exchange  on  which  the  action  is  brought  upon  the  faith  of  anj 
assertion  by  the  plaintiffs,  further  than  their  endorsement  upon  it,  that  the 
bill  of  lading,  which  turned  out  to  be  forged,  was  genuine.  On  the  con> 
traiy,  it  appears  by  the  other  averments  in  the  plea  that  the  drawer  of  the 
bill  was  the  correspondent  of  the  defendants,  and  that  it  was  upon  bis 
authentication  of  the  bill  of  lading,  as  referring  to  goods  which  he  professed 
to  have  consigned  to  them,  that  they  acted. 

The  cases  cited  are  all  instances  of  failure  of  consideration  between  the 
immediate  parties,  and  would  have  been  in  point  if  the  consideration  tor  the 
acceptance  of  this  bill  had  moved  from  the  plaintiffs.  But,  as  it  moved 
from  the  drawer,  and  the  plaintiffs^  right  to  sue  is  only  as  endorsees  bjr  the 
custom  of  merchants,  those  cases  are  inapplicable. 

We  think  that  the  plea  shows  no  1^1  defence ;  and  that  the  rule  for 
Judgment  non  obstante  verdicto  must  be  made  absolute. 

Rule  absolute  for  judgment  on  the  first  count,  non  obstante  veredicto. 

The  judgment  non  obstante  veredicto  was  entered  on  tlie  record ;  and 
iamages  were  entered  on  the  first  count,  as  assessed  by  the  Court  of  Queen's 
Bench,  at  222/.  8s.,  and  12/.  7s.  costs.(i) 

(a)  On  the  8th  and  9th  of  May.  Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and 
Williams,  Js. 

(6)  The  entry  on  the  record,  immediately  after  the  postea,  was  as  follows. 

**  And  hereupon  the  said  justices  have  prefixed  "  ice,  "  to  hear  judgment,  &e.    Aiid 
Dereupon  the  plaintiff,  as  such  public  officer  as  aforesaid,  prays  judgment,  and  his 
'amazes  by  him  sustained  on  occasion  of  the  not  performing  of  the  said  promise  in  tbe 
said  first  count  of  the  said  declaration  mentioned,  to  be  adjudged  to  him,  notwithstaad- 
->ig  the  verdict  of  the  said  jurors  upon  the  said  first  issue  above  joined  between  tbe 
i»arties   aforesaid.    And,  because  it  appears  to  the  court  here  that  the  plea  of  the 
defendants  by  them  first  above  pleaded  is  not  sufficient  in  law ;  and  that  the  defeodaots 
nave  therein  confessed  the  cause  of  action  in  the  said  first  count  of  the  said  declaration  ' 
mentioned,  and  have  not  sufficiently  avoided  the  same ;  and  that  the  plaintiff,  as  sach 
public  officer  as  aforesaid,  ought  to  recover  of  the  defendants  his  damages  by  him  sos- 
lained  on  occasion  of  the  not  performing  of  the  said  promise  in  the  said  first  coootof 
.he  said  declaration  mentioned,  notwithstanding  the  said  verdict  of  the  said  jurors  apoo 
ihe  said  first  issue  above  joined  between  the  said  parties :  therefore,  notwithstanding  tke 
laii  verdict  of  the  said  jurors  upon  the  said  first  issue  above  joined  between  the  said 
AkTties,  it  is  considered  that  the  plaintiff,  as  such  public  officer  as  aforesaid,  do  recoTcr 
against  the  defendants  his  damages  by  him  sustained  by  reason  of  the  premises  in  tbe 
irst  count  of  the  said  declaration  mentioned.    And,  because  it  is,  to  wit  on  tbe  S4tb  daj 
.f  June  in  the  year  of  our  I^rd  1840,  suggested  and  proved,  and  manifestly  appears  tc 
iir  court  here,  that  the  plaintiff,  as  such  public  officer  as  aforesaid,  hath  snstaiac' 
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*£rror  being  brougfa.  in  the  Excbecjuer  Chamber  on  this  judg-    r«nQ^ 
ment,  the  case  was  argued,  in  the  vacation  after  last  Hilary  tenn,(o)    ^ 
before  Tindal,  C.  J.,  Lord  Abinger,  C.  B.,  Bosanquet,  Coltman,  and 
Maule,  Js.,  and  Parke,  Alderson,  and  Gurney,  Bs. 
*Q£\pii       ^CressweUy  for  the  plaintiffs  in  error,  (the  defendants  below.)    The 

•I  defendants  below  were  entitled  to  judgment  on  the  verdict  on  this 
plea.  The  bill  is  shown  to  have  been  accepted  on  the  faith  that  the  docu- 
ment, handed  by  the  bank  to  the  acceptors  at  the  time  of,  and  as  the  con- 
sideration for,  the  acceptance,  was  a  valid  document :  and  this  faith  resulted 
from  the  representation  which  the  bank  made  at  the  same  time.  The  whole 
consideration  therefore  fails  as  between  the  bank  and  the  acceptor.  Accord- 
ing to  the  course  of  dealing  which  the  plea  shows  to  have  subsisted  between 
Kecgan  and  the  bank,  the  latter  became  a  holder  of  the  goods  by  the 
delivery  of  a  document  representing  the  goods ;  and,  when  the  bank  gave 
np  such  a  document  in  exchange  for  an  acceptance,  they  by  that  transaction 
became  the  holders  of  the  acceptance  for  value.  But,  on  the  value  failing 
as  between  the  bank  and  the  acceptors,  the  bank  are  not  holders  for  value. 
It  is  not  as  if  the  bank,  after  the  acceptance,  had  endorsed  the  bill  to  a  third 
party  for  value :  as  against  such  third  party,  the  defendants  certainly  could 
not  have  set  up  want  of  consideration.  In  Price  v.  Jfeal^  3  Bur.  1354 ;  S. 
C.  1  W.  Bl.  390,  it  was  held  that  money  bad  and  received  could  not  be  main- 
tained against  an  innocent  endorsee  for  value  by  a  drawee,  who  had  paid  two 
bills,  (one  of  which  he  had  accepted,^  but  afterwards  discovered  the  drawer's 
name  in  each  to  be  forged.  The  prmciple  of  that  case  was  that  the  drawee 
took  on  himself  to  give  credit  to  the  genuineness  of  the  handwriting  of  the 
supposed  drawer,  and  could  not  afterwards  dispute  it.  But  here  the  negli- 
*2061   9^^^  ^^  mistake  is  wholly  that  of  the  bank,  not  *of  the  acceptora ; 

•I  K>r  the  faith  is  given  by  the  acceptors,  not  to  any  thing  apparent  on 
the  ftice  of  the  bill,  but  to  the  representation  impliedly  made  by  the  bank, 
which  turns  out  to  be  untrue.  Smitk  v.  Jtferrer,  6  Taunt.  76,  (1  £.  C.  L. 
R.,)  rests  on  the  same  principle  as  Price  v.  Jfeal^  3  Burr.  1354 ;  S.  C.  1  W. 
Bl.  390.  [TiNDAL,  C.  J.,  mentioned  MiUer  v.  Race^  1  Burr.  452.](i)  Wilr 
Idnson  v.  Johnson^  3  B.  &  C.  428,  (10  E.  C.  L.  R.,)  more  nearly  resembles 
the  present  case.  There  the  holder,  upon  the  drawee  having  dishonoured 
the  bill,  took  it  to  an  agent  of  one  of  the  endorsers ;  and  the  agent  paid  the 
bill  for  the  honour  of  such  endorser.  Afterwards  it  was  discovered  that  the 
endorsement  was  a  forgery  ;  and  it  was  held  that  the  party  who  had  paid 
might  recover  back  the  money,  because  a  call  to  pay  for  the  honour  of  an 
endorser  *^  imports  on  the  part  of  the  person  making  it,  that  the  name  of  a 
correq)ondent,  for  whose  honour  the  payment  is  asked,  is  actually  on  the 
bill."  So  here  the  acceptor,  who  knew  nothing  of  Keegan,  acted  entirely 
on  the  representation  which  the  endorsement  of  the  bill  of  lading  by  the 

damages  on  occasion  of  the  not  performing  the  said  promise  in  the  said  first  count  of 
the  said  declaration  mentioned,  to  the  sum  of  %%2l,  8*.,  besides  his  costs  and  charges  by 
him  aboot  his  aott  in  that  behalf  expended ;  therefore  it  is  considered  that  the  plaiattf, 
as  sach  public  officer  as  aforesaid,  do  recover  against  the  defendants  his  damages  afore- 
said, to  the  said  sum  of  2231.  8f.,  and  also  13/.  7«.  for  his  said  c  jsts  and  charges  by  the 
said  court  here  adjudged  to  the  plaintiff  as  such  public  officer  as  aforesaid,  and  vith 
his  assent  Which  said  damages,  costs,  and  charges,  in  the  whole,  amount  to  284/.  Ifit. 
And  the  defendants  in  mercy,  &c.  And  the  plaintiff  also  in  mercy  for  his  false  claia 
against  the  defendants,  as  to  the  premises  in  the  said  second  count  of  the  said  declaration 
mentioned,  whereof  the  defendants  by  the  jury  aforesaid,  in  form  aforesaid,  are  •»• 
quitted.    And  let  the  defendants  go  thereof  without  day,  dec." 

(a)  Febmary  8th,  1841. 

(6)  See  Uthar  y.  Rich,  10  A.  it  E.  784,  (87  E.  C.  L.  R.) 
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bank  imported.  In  Jones  v.  Ryde^  5  Taunt.  488,  (1  E.  C.  L.  R.,)  it  was 
Leld  that  money  paid  by  a  party  discounting  a  navy  bill,  vhich  turned  out 
to  be  forged,  might  be  recovered  back  as  money  had  and  received,  because 
the  party  receiving  the  money  had  in  eflfect  represented  the  bill  to  be 

Senuine :  and  Price  v.  JVeo/  was  distinguished.  So  it  was  held  that  monej 
ad  and  received  would  lie  for  the  price  paid  by  plaintiff  to  defendant  for  a 
leasehold  estate  (no  conveyance  taking  place  except  the  delivery  of  the 
lease)  to  which  estate  it  was  afterwards  found  that  the  defendant  had  do 
title ;  Cripps  •v.  Reade^  6  T.  R.  606.  Here  the  acceptor  seeks,  not  r«2(w 
to  recover  money  back,  but  to  resist  the  demand,  as  in  Pyget  De  ^ 
Bras  V.  Forbes j  1  Esp.  117,  where  the  drawer  of  a  bill  was  held  not  liable 
to  the  payee,  to  whom  the  drawer  had  given  the  bill  on  the  faith  that  he 
was  to  receive  the  consideration  on  the  next  post  day  from  the  payee's 
agent,  but  the  agent  stopped  payment  before  the  time  came.  In  Young  r. 
Cok,  3  New  Ca.  724,  (32  E.  C.  L.  R,)  the  plaintiff,  a  stock-broker,  sold 
some  bonds  for  the  defendant,  and  handed  the  price  to  him :  but,  the  bonds 
turning  out  not  to  be  marketable,  the  plaintiff  repaid  the  purchaser :  and  it 
was  held  that  he  mieht  recover  the  amount  from  the  defendant  as  mooej 
had  and  received  to  plaintilTs  use. 

Even  if  the  plea  do  not  show  a  defence,  the  judgment  is  erroneous,  be 
cause  the  court  has  assessed  the  damages  without  the  intervention  of  a  jit^. 
This  appears  from  Clement  v.  Leuns,  3  Br.  &  B.  297,  (7  E.  C.  L.  R.) 
Kellyj  contr^.  Prim&  facie,  the  acceptance  of  the  bill  imports  considera* 
tion:  the  question  is,  therefore,  whether  the  plea  negative  consideration. 
The  plea  does  not  allege  that  any  representation  was  made  by  the  bank  re* 
spectmg  the  bill  of  lading,  or  that  any  such  representation  was  the  consid^ 
ration  for  the  acceptance.  It  is  not  alleged  that  the  bank  warranted  the 
bill  of  lading  to  be  genuine :  nor  is  there  any  fraud  suggested  ;  for  it  is  not 
averred  that  the  bank  knew  the  signature  to  the  bill  to  be  forged.  Nor 
does  it  appear  that  Keegan  is  more  connected  with  the  bank  than  with  the 
acceptors :  the  plea  shows  that  he  was  in  the  habit  of  selling  to  the  accept- 
ors, and  drawing  upon  them,  in  the  usual  course  *of  dealing.  The  rcoQQ 
bank  (who  are  not  merchants)  bonfi  fide  advance  money  on  the  bill  ■- 
of  exchange.  Nothing  but  intentional  misrepresentation  or  breach  of  ex- 
press warranty  can  be  an  answer  to  this  action,  (a)  The  cases  cited  are  in- 
applicable. For  the  most  part,  they  were  between  parties,  one  of  whom 
was  the  person  actually  making  the  default  or  misrepresentation.  In  Pugd 
De  Bras  v.  Forbes^  1  Esp.  117,  the  bill  had  been  obtained  (through  an 
agent)  by  the  party  who  failed  to  give  the  consideration,  yet  sought  to  en- 
force the  bill :  that  case  would  be  in  point  if  the  question  here  were  between 
Keegan  and  the  acceptors,  or  if  the  bank,  instead  of  being  holders  for  value, 
were  Keegan 's  agents.  Here  the  faith  was  given,  not  to  the  bank,  but  to 
Keegan.  [Lord  Abingeb,  C.  B.  If  the  drawee  had  refused  to  accept,  the 
bank  would  have  required  back  the  bill  of  lading.  Maule,  J.  And 
would  have  sued  Keegan.]  All  parties  would  then  have  stood  on  their  own 
rights.  In  Wilkinson  v.  Johnsonj  3  B.  &  C.  428,  (10  E.  C.  L.  R,)  the 
party  who  was  induced  to  pay  was  a  stranger  to  the  transaction  till  he  was 
called  on  to  honour  the  bill :  here,  the  drawee  deals  as  much  with  Keegan 
as  the  bank  does,  and  accepts  on  the  faith  of  the  course  of  dealing.  And 
in  Wilkinson  v.  Johnson^  notice  was  given,  by  the  party  paying,  on  the  daj 
of  payment :  the  situation  of  the  parties  was  not  altered ;  it  was  as  if  the  payer 

(a)  See  Moem  v.  Heyworih,  10  M.  6c  W.  147 ;  Zewin  y.  Cofgiave,  3  Taant  S;  WkuMt  f 
$pUta,  3  Campb.  376. 
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had  merely  laid  the  money  down,  and  then  taking  it  up  again  upon  dis- 
covering the  forgery :  but  here  the  transaction  is  not  impeached  till  the  ac- 
ceptors are  called  on  to  honour  their  own  acceptance.  Janes  v.  RydCj 
5  Taunt.  488,  (1  E.  C.  L.  R.,)  was  a  case  of  discount:  there  the  bill  was 
^QOQI  "^^^^i^'y  ^^^  direct  ^consideration  for  the  payment ;  but  here  the 
^  genuineness  of  the  bill  of  lading  is  not  the  direct  consideration  for 
the  acceptance.  An  averment  of  warranty  or  of  fraud  would  have  raised 
the  point.  [Lord  Abinger,  C.  B.  They  say  that  a  fact  is  represented, 
without  which  representation  the  contract  would  not  have  been  made.  But  no 
actual  representation  is  shown :  and  the  question  seems  to  be,  whether,  on 
this  record,  the  bank  must  be  taken  to  be  privy  to  the  want  of  conside- 
ration.] 

As  to  the  damages,  the  courts,  in  cases  of  bills  of  exchange,  exercise  the 
authority  of  computing  principal  and  interest  through  the  masters. 

CresswMj  in  reply.  Nothing  has  been  urged  which  takes  this  case  out  of 
the  rule  applied  by  Abbott,  C.  J.,  in  WfUdnson  v.  Johnson^  3  B.  &  C.  428 ; 
^*  The  general  rule  of  law  is  clear  and  not  disputed ;  viz.,  that  money  paid 
under  a  mistake  of  facts  maybe  recovered  back,  as  being  paid  without  con- 
sideration," (p.  434.)  A  distinction  is  attempted  between  this  case  and  cases 
which  arise  between  the  original  parties  to  the  contract  which  is  impeached. 
But  the  present  case  does  so  arise :  the  acceptance  is  a  transaction  between 
the  bank  and  the  drawees,  on  the  faith  of  what  then  passes  between  them. 
The  plea  shows  no  connection  whatever  between  Keegan  and  the  drawees, 
except  through  the  bank.  The  bill  of  lading  is  endorsed  to  the  acceptors, 
not  by  Keegan,  but  by  the  bank.  Bryans  v.  JVir,  4  M.  &  W.  T75,  shows 
that  the  property  in  the  cargo,  supposing  the  bill  of  lading  a  valid  one, 
would  have  passed,  first  to  the  bank  from  Keegan,  and  next,  upon  the 
*91 01  ^^'^^^^^''  ^^^  endorsement  of  the  bill  *of  lading,  and  the  acceptance  of 
•I  the  bill  of  exchange,  from  the  bank  (not  from  Keegan)  to  the  accept- 
ors. It  is  argued  that  in  Wilkinton  v.  Johnson  notice  was  given  immedi- 
ately. It  does  not  appear  that  in  the  present  case  any  delay  took  place  afler 
the  discovery  of  the  fraud.  And  in  Jones  v.  Ryde  and  Young  v.  Cok^ 
3  New  Ca.  724,  (32  E.  C.  L.  R.,^  a  considerable  time  elapsed  between 
the  taking  the  document  and  the  giving  notice. 

That  the  courts  direct  principal  and  interest  to  be  computed  on  bills  of 
exchange  is  no  authority  for  the  form  of  the  record  in  this  case,  {a) 

Cur.  adv.  vuU. 

TnvDAL,  C.  J.,  in  this  vacation,  (June  15,)  delivered  the  judgment  of  the 
court. 

The  question  in  this  case  is  whether  the  plea  contains  a  good  answer  to 
the  plaintiff's  declaration. 

The  plaintiiT  sues  on  behalf  of  The  National  Bank  of  Ireland,  who  are 
endorsees  of  a  bill  of  exchange  drawn  by  one  Keegan  on,  and  accepted  by, 
the  defendants.  The  substance  of  the  plea  is  as  follows.  (His  lordship 
then  stated  the  substance  of  the  first  plea.)  The  replication,  De  injuria, 
put  in  issue  the  whole  of  the  plea :  and  a  verdict  was  found'  for  the  de- 
fendants. 

But  the  Court  of  Queen's  Bench  gave  judgment  non  obstante  veredicto, 
for  the  insufficiency  of  the  plea :  and  the  question  for  our  decision  is,  whe- 
ther that  judgment  was  right.     We  are  of  opinion  that  it  was. 

The  plea  does  not  disclose  a  defence  on  the  ground  that  the  acceptance 

IS  obtained  by  means  of  a  fraudulent  representation  by  the  bank;  for. 
(a)  The  eoart  pronouDced  no  opinion  apon  this  p<^int. 
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though  the  ^document,  on  the  faith  of  which  the  bill  is  said  to  have   p^^i  - 
been  acceptedy  was  forged,  it  is  not  averred  that  the  bank  knew  it   ■- 
to  be  so ;  nor,  even  if  a  warranty  by  the  bank  that  the  document  was  genu  • 
ine  could  constitute  a  defence,  is  there  any  averment  that  such  a  warraoCy 
was  given.     The  sole  ground  ox  which  the  defendant  relies  is  that  the  ac- 
ceptance was  not  binding  on  account  of  the  total  failure  or  insui&ciency  of 
the  consideration  for  which  it  was  given,  the  document,  on  the  delivery  ol 
which  the  acceptance  was  eiven,  having  been  forged,  and  there  never 
having;  been  any  other  consideration  whatsoever  for  the  acceptance  of  the 
defendants.    And  this  would  have  been  a  good  answer  to  the  action,  if  the 
bank  had  been  the  drawers  of  the  bill.     But  the  bank  are  endorsees  and 
endorsees  for  value :  and  the  failure  or  want  of  consideration  between  them 
and  the  acceptors  constitutes  no  defence ;  nor  would  the  want  of  considera- 
tion between  the  drawer  and  aaxftorSy  (which  must  be  considered  as  included 
in  the  general  averment  that  there  was  no  consideration,)  unless  they  tcx>k 
the  bill  with  notice  of  the  want  of  consideration,  which  is  not  averred  in  this 
plea.     Admitting  that  the  bill  was  accepted  by  the  drawee  at  the  request  of 
the  bank,  and  on  a  consideration  which  turns  out  to  be  utterly  worthless, 
the  case  is  the  same  as  if  the  bill  had  been  accepted  without  any  value  at 
all  being  given  by  the  bank  to  the  defendants ;  and,  on  that  supposition, 
the  defendants  would  still  be  liable  as  acceptors  to  the  bank,  who  are  en* 
dorsees  for  value,  unless,  not  only  such  want  of  consideration  existed  be- 
tween the  drawer  and  acceptors,  but  unless  the  endorsees  had  notice  or 
knowledge  thereof.     For  the  acceptance  binds  the  defendants  conclusivelj, 
as  between  them  and  everv  bonS  fide  *endorsee  for  value.     And  it   r»oio 
matters  not  whether  the  bill  was  accepted  before  or  after  such  an  en-   ^ 
dorsement.     Consistently  with  every  averment  in  the  plea,  the  bill  may 
have  been  accepted  on  the  credii  ojf'the  drawer ;  or  for  his  accommodation; 
and  the  plaintiflf*  would  then  unqestionably  have  a  right  to  sue,  having  given 
full  value  for  it. 

We  think,  therefore,  that  the  plea  is  defective  in  substance,  and  does  not 
contain  an  answer  to  the  plaintiff's  declaration. 

Judgment  of  Queen's  Bench  affirmed. 


DOE  on  the  demise  of  CHARLES  GRAHAM  and  JOHN  WILLL4M 

GRAHAM  V.  HAWKINS. 

A  clause  of  redemption  in  a  mortgage  is  not  a  power  of  revocation,  or  a  condition,  &c^ 
for  the  benefit  of  the  grantor,  within  the  meaning  of  the  mortmain  acts,  9  G.  S.  c  3S, 
8. 1,  and  9  0. 4,  c.  8ft,  s.  1.  Therefore,  if  a  mortgage  to  a  charitable  foandatioo,  exe- 
cuted before  9  0. 4,  has  not  been  duly  enrolled,  but  is  otherwise  regular,  it  is  ren- 
dered valid  by  stat.  9  0. 4,  c  85,  s.  1,  though  containing  a  clause  for  redemption  on 
payment  of  the  principal  money  and  interest. 

QiMPr«,  per  Patteson  and  Williams,  Js.,  whether  the  above  acts  have  any  refcreacc  to 
mortgages. 

Where  written  accounts  are  produced  on  a  trial  as  declarations  by  a  deceased  oflScer, 
charging  himself,  it  is  no  objection  that  they  are  not  written  with  his  own  hand,  if  it 
be  proved  that  they  were  written  by  his  agent,  authorized  for  the  purpose.  As,  if  th« 
officer  has  adopted  them  by  producing  them  as  his  accounts  at  an  audit 

And  this,  though  the  agent  be  alive  at  the  time  of  the  triaL 

Ejectment  for  lands,  &c.  in  the  parish  of  St.  John,  Glastonboiy.  On  tlie 
trial,  before  Maule,  J.,  at  the  Summer  assizes  for  Somersetshire,  1840,  the 
following  facts  appeared. 

The  land  in  question  was,  in  October,  1783,  conveyed  by  appointment  of 
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Joseph  Seward  to  John  Nash  in  fee,  subject  to  redemption  on  payment  of 
20Oi.  by  Seward  to  Nash  on  10th  April  then  next.  By  indentures  of  527tb 
and  28th  April,  1801,  betwem  Nash  of  the  first  part,  Seward  of  the  seccmd 
party  and  Benjamin  Andrews,  of  Wells,  master  or  governor  of  the  old  alms- 
*2131    ^^^^^  *^  Wells,  of  the  third  part,  reciting  the  former  conveyance, 

-■  it  was  witnessed  that,  in  consideration  of  207/.  Is.,  paid  by  Andrews 
to  Nash,  and  921.  19«.  paid  b}r  Andrews  to  Seward,  the  said  Narii,  by 
direction  of  Seward,  did  bargain,  sell,  alien,  release,  and  convey,  and 
Seward  did  confinn,  to  Andrews,  the  land  in  question,  (with  otber  parcels,) 
to  hold  unto  and  to  the  sole  and  proper  use  and  behoof  of  the  said  Benjamin 
Andrews,  hts  heirs  and  assigns  for  ever,  subject  to  redemption  on  payment 
by  Seward,  his  heirs,  executors,  administrators,  or  assigns,  to  the  said 
Andrews,  his  executors,  administrators,  successors,  and  assigns,  of  300/., 
with  lawful  interest  on  28th  October  then  next.  By  indentures  of  March 
24th  and  25th,  1840,  the  last  mentioned  mortgage  security  was  transferred 
to  the  lessors  of  the  ptaintiiT.  The  parties  to  the  indentures  were  George 
Andrews,  (heir  at  law  of  Thomas  Andrews,  who  was  heir  at  law  and  residuary 
devisee  in  fee  of  Benjamin  Andrews,)  of  the  first  part,  William  Melliar,  the 
then  master  or  govemor^of  the  old  almshouse,  of  the  second  part,  and  G.  and 
J.  W.  Gfaraham,  now  lessors  of  the  plaintiff,  of  the  third  part.  The  inden- 
tures recited  the  previous  conveyances,  and  that  the  300/.  was  not  the  proper 
monevs  of  Benjamin  Andrews,  but  held  by  him  in  trust  for  the  almdiouse ; 
and  that  Melliar,  as  master  or  governor,  &c.,  had  called  in  the  300/.,  which 
the  Grahams  had  consented  to  advance :  and,  in  consideration  of  314/.  IO5. 
by  them  paid  to  Melliar,  the  premises  were  bargained,  sold,  aliened,  and 
released  to  the  Grahams  in  fee,  ^^  subject  nevertheieES  to  such  right  and 
equity  of  redemption  as  the  said  hereditaments  and  premises  were  then  subject 
or  liable  to  under  or  by  virtue  of  the  said  thereinbefore  in  part  recited  in- 
*2141    ^^°^*^  ^^  mortgage  or  ^either  of  them."    It  did  not  appear  diat  the 

-■  deed  of  1801  had  been  enrolled  within  six  months  after  execution, 
according  to  stat.  9  G.  2,  c.  36,  s.  1 :  and  the  defendant's  counsel  con- 
tended that  the  de^  was  therefore  void,  under  sect.  3.  The  learned  judge 
gave  leave  to  move  for  a  nonsuit  on  this  point.  No  possession  had  ever 
been  taken  under  the  mortgage:  and,  to  prove  payment  of  inteiest  within 
twenty  years,  stat.  7  W.  4,  &  1  Vict.  c.  28,  the  plaintiff's  couMel  put  in 
the  account  books  of  Melliar,  the  roaster  of  the  almshouse,  then  dead,  con- 
taining entries  of  the  yeariy  receipt  by  him  of  15/.  interest  on  the  300/.(a) 
The  entries  were  not  in  Melliar's  writing  but  in  that  of  a  clerk,  slill  livine. 
It  was  proved,  however,  that  the  accounts  so  entered  had  been  delivered  in 
by  Melliar  to  the  auditors  for  the  charity  as  his,  and  audited  b^  them  accord- 
ingly. The  evidence  was  objected  to,  but  admitted.  Verdict  for  plaintiff. 
Bompasy  Serjt.,  in  Michaelmas  term,  1840,  obtained  a  rule  to  ^ow  cause  why 
a  nonsuit  should  not  be  entered,  or  a  new  trial  had. 

Erie  and  Kinglake  now  showed  cause.  As  to  the  evidence ;  the  book, 
thouflfh  written  by  Melliar's  clerk  was  pre<iented  by  MelKar  bimself  to  the 
auditors,  and  the  entries  acknowledged  by  him :  the  case  comes,  therefore, 
^(hin  the  principle  which  admits  the  written  statement  of  a  deceased  person 
against  bis  interest.    The  adoption  by  Melliar  disfinguiafaes  this  case  from 

(a)  II  was  a  matter  of  dispute  on  the  trial  whether  the  IhL  were  sufficiently  proved  to 
have  been  paid  by  the  mort|eap>r;  and  it  was  saffgested  that,  apon  the  evidence,  soma 
other  person  might  be  supposed  to  have  made  the  pnyments  without  his  authority. 
Maote»  J.,  Wit  it  to  the  jury  to  My.  whether  the  payments  had  been  made  ny  any  ctM 
holding  or  enjoying  tha  laad  in  qiiestion»  within  twenty  years. 
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Baron  de  Ruizen  r.  Farr^  4  A.  &  E.  53,  where  the  writer  charged  not 
self  but  ^another  person,  who  was  not  shown  to  have  recognised  the  i-mi- 
charges.  Then  as  to  the  mortmain  acts.  The  deed  of  1801  was  ■>  ^ 
executed  at  a  time  when  conveyancers  supposed  that  purchases  for  valuable 
consideration  were  exempted,  by  stat.  9  G.  2,  c.  36,  s.  2,  from  the  provi* 
sions  of  sects.  1  and  3  of  the  same  act,  which  make  conveyances  to  charit- 
able uses  void  unless  enrolled  within  six  calendar  months.  That  ern>r  is 
))ointed  out,  and  cured,  as  to  past  conveyances,  by  stat.  9  G.  4,  c.  85,  s.  1. 
The  verdict  was  taken  subject  to  an  examination  of  the  mortmain  acts ;  and 
these  being  now  fully  looked  into,  are  decisive  in  favour  of  the  plaintifil 

jP.  Edwards^  contr&.  To  render  the  book  admissible,  the  declaration  b 
it  should  have  been  against  the  writer's  interest,  and  he  dead.  Here  the 
entries  were  made  by  a  person  who  was  living  at  the  time  of  the  trial,  and 
might  have  been  called.  There  is  no  instance  in  which  evidence  of  this 
kind  has  been  received  because  it  was  against  the  interest,  not  of  the  writer, 
but  of  another  party.  Stat.  9  G.  4,  c.  85,  s.  1,  cures  the  omission  to  enroll 
in  those  cases  only  where  the  deed  of  conveyance  is  made  ^^  without  any 
power  of  revocation,  reservation,  trust,  condition,  limitation,  clause,  or 
agreement  whatsoever,  for  the  benefit  of  the  grantor,  or  of  any  person  or 
persons  claiming  under  him."(a)  Now  the  clause  of  redemption  in  the 
mortgage  of  1801  is  a  "trust,  condition,  limitation,  clause,  or  agreement," 
and  contains  a  '^  power  of  revocation,"  within  the  meaning  of  that  enact- 
ment. In  the  Attorney' (Seneral  v.  Munbyj  1  Mer.  327,  342,  *Sir  r»oig 
W.  Grant,  M.  R.,  impliedly  admits  that  **  according  to  the  true  im-  ■- 
port  and  construction  of  the  Statute  of  Mortmain,"  9  G.  2,  c.  36,  "  the 
grantor  must  part  absolutely  with  the  subject  of  his  donation,  *  immediately 
I'rom  the  making  thereof,'  without  any  benefit  or  reservation  whatever.'* 
[Patteson,  J.  According  to  your  argument,  the  trustees  of  a  charity  cannot 
hold  a  mortgage,  though  they  may  buy  land.]  That  is  the  effect  of  the 
statutes ;  and  probably  the  intention  was  to  shut  out  all  conditions  by  which 
the  grant  might  be  made  revocable. 

Lord  Denbcan,  C.  J.  This  rule  would  not  have  been  granted  if  the 
question  upon  the  mortmain  acts  had  been  the  only  one.  It  is  clear  that  the 
legislature,  when  they  introduced  into  those  acts  the  condition  against  powers 
and  agreements  for  the  benefit  of  the  grantor,  did  not  contemplate  an  appli- 
cation of  it  to  mortgages.  The  words  alluded  to  at  the  end  of  stat.  9  G.  4, 
c.  85,  s.  1,  were  intended  to  prevent  fraudulent  revocations.  As  to  the 
question  of  evidence,  there  is  no  doubt  that  the  writing  of  a  clerk,  so  recog- 
nised as  the  entries  were  in  this  case,  is  that  of  the  steward  who  recognises 
it.  It  would  be  very  unreasonable  that  a  man's  writing  with  his  own  pen 
should  fix  him  with  a  declaration  against  his  interest,  but  that  jiis 
writing  with  the  pen  of  another  should  not  have  that  effect.  The  decision 
in  Baron  de  Rutzen  v.  FatTj  4  A.  &  E.  53,  (31  £.  C.  L.  R.,)  is  not  ad- 
verse to  the  plaintiff,  because  there  it  was  not  proved,  as  it  is  here,  that  tbe 
clerk  by  whom  the  entries  were  written  was  authorized  by  the  steward  to 
make  those  entries. 

*Pattesox,  J.  I  doubt  if  mortgages  were  at  all  within  the  con-  rt227 
templation  of  the  legislature  in  pas«ng  stat.  9  G.  2,  c.  36 ;  though  '- 
they  may  be  so  far  within  the  words  that  enrolment  may  be  necessair,  stat. 
9  G,  4,  c.  85,  s.  1,  curing  only  past  omissions.  But  the  proviso  for  re- 
demption in  a  mor^ge  cannot  be  called  a  condition  for  the  benefit  of  a 
grantor.     It  only  ensures  his  having  back  the  land  which  was  granted 

(a)  The  words  are  adopted  from  sUL  9  G.  S,  c  86,  s.  1. 
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but  as  a  security.  It  cannot  be  called  a  ^<  benefit"  within  ftie  act ;  for  that 
•neans  something  g^ven  collusively,  and  making  the  deed  inconsistent  with 
that  which  it  professes  to  be.  As  to  the  evidence :  the  entries  must  be  taken 
to  be  Melliar\  being  made  by  a  person  in  his  emplovment,  and  adopted  by 
Melliar,  which  was  equivalent  to  his  having  ordered  them.  It  is  as  if  the 
clerk  bad  made  them  in  his  presence,  his  own  hand  being  disabled :  the 
writing  by  an  authorized  agent  was  the  same  as  if  it  had  been  by  himself. 
It  may  be  difficult  after  a  long  interval  of  time  to  prove  that  entries  have 
been  made  in  this  manner ;  but  here  that  was  proved.  That  the  clerk  who 
wrote  was  not  called  mij^t  be  matter  of  observation  to  the  jury ;  but  it  was 
enough  to  prove  that,  by  whomsoever  the  entries  were  made,  Melliar  adopt- 
ed them. 

Williams,  J.  I  am  of  the  same  opinion.  As  to  the  Mortmain  Acts,  I 
must  express  my  doubt  whether,  looking  at  the  intention  of  stat.  9  G.  2,  c. 
36,  (which  was  to  prevent  {lersons  of  enfeebled  minds  from  making  away 
their  land  to  superstitious  uses,)  or  at  the  words  of  that  and  the  later  acts 
which  have  been  referred  to,  they  can  be  held  applicable  to  mortgages.  I 
think  a  strained  construction  must  be  put,  even  upon  the  language,  to  give 
•Qioi  them  such  an  application.  As  to  the  evidence,  I  think  *the  case  is 
•I  just  the  same  as  if  Melliar  had  directed  his  clerk  to  make  the 
entries.(a)    •  |lule  discharged. 

(a)  Coleridge  and  Wighunan,  Js.,  were  absent 


RICHARDSON  v.  DUNN. 

Defeodant,  by  letter,  requested  that  plaintiff,  a  coal  merchant  at  Stockton,  woald  send  to 
bim  at  Southampton,  as  eariy  and  as  low  as  possible,  from  200  to  900  tons  oi*  coals, 
either  by  the  Navigator  or  other  vessel.  Plaintiff,  by  letter  consented.  The  Navi|^- 
torconld  not  be  obtained,  a od  would  not  have  carried  200  tons.  Plaintiff,  on  a  1st 
December,  shipped  162  tons  for  Southampton  by  another  vessel,  and,  by  letter  of  the 
same  date,  informed  defendant  that  he  had  done  so,  stating  also  that  he  had  drawn  at 
two  months  for  the  price,  payable  in  London.  He  also  enclosed  an  invoice,  and  asked 
if  he  should  engage  another  ship  to  make  up  the  quantity.  Defendant  returned  no 
answer.  On  January  6th,  the  ship  with  the  coals  was  lost.  Plaintiff,  according  to  ihe 
notice  in  his  letter,  drew  a  bill  on  defendant,  which  was  paid  into  a  banker's  at  Stock- 
ton on  January  4th,  reached  Southampton  about  a  week  ader  December  31st,  and  was 
presented  to  defendant  for  acceptance.  Defendant,  who  had  heard  that  the  ship  was 
lost,  refused  to  accept 

fiirU,  that  defendant  was  liable  for  the  price  of  the  152  tons  as  goods  sold  and  delivered: 
for  that,  if  he  meant  to  repudiate  the  part  delivery  by  another  ship  than  the  Naviga- 
tor, he  should  have  stated  so  in  answer  to  the  plaintiff's  letter :  that  he  was  not  en- 
titled to  defer  such  answer  till  the  arrival  of  the  bill :  and,  consequently,  that,  if 
plaintiff  had  improperly  departed  from  the  terms  of  the  contract,  defendant  had  waived 
the  right  of  objecting. 

Assumpsit  for  goods  sold  and  delivered,  &c.  Particular,  claiming  46/. 
2s.  2d.  for  127f^«  tons  of  coals ;  with  some  further  charges  for  ^^  expenses 
on  returned  bill, '  stamp,  and  interest.  Plea,  Non-assumpsit.  On  the  trial, 
before  Maule,  B.,  at  the  Liverpool  Summer  assizes,  1839,  the  following  facts 
appeared. 

The  defendant,  a  coal  merchant  at  Southampton,  wrote  to  the  plaintifT, 
who  was  a  coal  men;hant  at  Stockton-upon-Tees,  the  following  letter,  dated 
November  17lh,  1838. 

«<  Sir, — Captain  Woodcock,  of  the  *  Navigator,'  has  mentioned  your  name 
as  fitter  of  Uie  *  Old  Etherley  unscreened  coals  ;*  and  I  shall  therefore  be 
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obliged  by  your  shipping,  as  early  and  as  low  as  possible,  from  200  to  300 
tons  of  them,  either  by  *  Navigator'  or  other  vessel.    I  am,''  &c. 

*The  plaintiflfretumed  an  answer,  November  21st,  stating  the  price  r^oio 
of  the  Old  Etherley  coals,  and  adding :  "  at  present  we  have  no  light  ■- 
ships  in,  but  expect  a  fleet  daily,  when  thy  order  ^all  have  due  attention." 
And,  on  31st  December,  1838,  plaintifl* shipped  48  chaldrons  of  Old  Ether- 
ley  coals  on  board  the  George  and  Henry  of  Stockton,  and  wrote  to  drfend* 
ant  as  follows : 

Stockton,  12  month  Slst,  1838. 

^^  Respected  friend,— Annexed  we  hand  thee  invoice  of  the  Geore^e  and 
Henry's  cargo,  which  we  have  no  doubt  wiU  give  satisfaction.  She  has 
135.  3d,  per  ton  freight :  but  you  will  observe  £e  loaded  at  Stockton,  by 
which  you  save  3d.  per  ton  in  the  coals.  We  are  sorrv  we  have  been  so 
long  in  executing  this  order ;  but  we  have  had  so  many  holidays  lately,  that 
we  could  not  do  it  sooner.  We  have  drawn  for  the  amount  at  two  months, 
as  usual,  payable  in  London.  We  think  she  will  weigh  out  about  152  (a) 
tons.  As  this  vessel  is  so  very  small,  please  sav  whether  we  are  at  libeitj 
to  engage  another  to  make  up  the  quantity.     We  remain,"  &c. 

^^  Aliddleborongh  and  Stockton  upon  Tees, 
''  William  Dunn,  12  month  31st,  1838. 

^^  Per  ship  George  and  Heniy  of  Stockton,  W.  Campbell,  master. 

<*  To  Edward  Richardson  and  Co.         Dr. 
^^  To  48  chaldrons,  or  127/|^  tons  Old  Etherley  unscreened  £   $,    i. 

coals,  at  7$.  3(il. 46    2    2 

Stamp 026 

46    4    8 

•ic  Cr.  [•220 

**  By  our  draft  upon  thee  at  two  months,  payable  in  Ixmdon     46    4    8 

E.  E.  for  Edward  Richardson  and  Co." 

This  letter  and  invoice  were  put  into  the  post  in  time  to  reach  Southamp- 
ton on  January  3d.  The  defendant  returned  no  answer.  The  George  and 
Henxy  cleared  out  from  Stockton  on  December  31st,  sailed  from  the  Tees, 
January  4th,  and,  on  the  6th,  was  run  down  oiT  Yarmouth  and  the  cargo 
lost.  The  plaintiff  drew  a  bill  on  defendant  for  46/.  4f.  8d.,  dated  31st 
December,  and  paid  it  into  a  bank  at  Stockton  a  few  days  after  the  date.  It 
was  transmitted  in  due  course  to  Southampton,  and  there  presented  to  defend* 
ant  for  acceptance,  which  he  refused  :  (&)  and  it  appeared  that,  before  that 
time,  the  defendant  was  apprized  of  the  loss.  The  plaintiff  infonned  him 
of  it  by  letter,  dated  January  10th.  The  plaintiff  had  applied  to  the  owners 
of  the  Navigator  to  carry  the  coals ;  but  they  had  refused :  and  it  appeared 
that  the  Navigator  could  have  carried  only  twenty  tons  more  than  the  George 
and  Henry. 

The  defendant's  counsel  contended  that  the  shipment  of  part  of  the  cargo 
on  board  one  vessel,  leaving  the  residue  to  be  sent  by  another,  was  not  a 
compliance  with  defendant's  order :  and  that,  where  an  entire  quantity  was 
ordered,  no  demand  could  accrue  till  the  whole  was  tendered.  The  learned 
judffe,  in  summing  up,  said  that  the  jury  were  to  detenntne  whether  the  de* 
fendant,  by  the  terms  of  his  letter,  had  left  it  to  the  plaintiff  to  send  by  tws 
vessels  instead  of  one  if  circumstances  required  it ;  observing,  on  this  poio^; 

(a)  It  appeared  in  evidence  that  the  qnantity  shipped  arooanted  in  fact  to  15S  tons 
(6)  The  precise  time  of  the  dishonour  did  not  appear. 
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^2211  ^^^  ^^  Navigator  could  *not  have  carried  200  tons ;  and  he  said, 
^  "  the  letter  of  31st  December  asks  if  more  coal  is  to  be  sent :  it 
reached  Southampton  on  the  3d  of  January ;  if  the  defendant  meant  not  to 
have  them,  why  did  not  be  write  to  say  so  ?"  His  lordship,  however,  re- 
served leave  to  enter  a  nonsuit,  if  the  court  should  think  that  the  case  ought 
not  to  have  gone  to  the  jury.  CresstoeUy  in  Michaelmas  term,  1839,  obtained 
a  rule  to  show  cause  why  a  nonsuit  should  not  be  entered.  In  last  Trinity 
term,(a) 

Snowies  showed  cause.  The  questions  are :  Whether  the  shipment  was 
such  a  compliance  with  the  defendant's  order  as  bound  him  to  accept  the 
bill :  Whether,  if  he  had,  in  the  first  instance,  a  right  to  reject  the  plaintiff's 
tender,  he  had  waived  his  rig^t  to  do  so  by  delay :  and  Whether  the  learned 
judge  acted  correctly  in  leaving  it  to  the  jury  to  say  what  the  contract  was. 

E The  ailment  on  the  first  and  last  pomts  is  not  material,  no  judgment 
iaving  been  pronounced  upon  them.  On  the  last  point,  Knowles  argued 
that  the  construction  of  the  contract  depended  on  extrin^c  circumstanceis, 
and  therefore  was  properly  left  to  the  jury ;  relying  chiefly  on  Power  v.  Barn" 
ham,  4  A.  &  £.  473,  (31  £.  G.  L.  R.,)(&)  and  1  Starkie  on  Evidence, 
462,  463,  2d  ed.(c)  ]  The  rule  insisted  upon  in  Walker  v.  Dixon^  2  Stark. 
N.  P.  C.  281,  (3  £.  C.  L.  R.,)  that,  where  an  entire  contract  is  made  for 
sale  and  delivery  of  a  certain  quantity  of  goods,  the  vendor  cannot  deliver 

*2221  ^^^  ^  ^^^  ^^^  ^^  ^amount  without  delivering  the  residue,  may 
•I  apply  where  the  vendee  has  always  insisted  upon  delivery  of  the 
whole :  but  in  Oxendale  v.  Wetherell,  9  B.  &  G.  386,  (17  E.  C.  L.  R.,)  it 
was  held  that,  if  under  such  contract  the  vendor  delivers  part  only,  and  the 
vendee  retains  that  part  till  the  time  for  completing  the  contract  has  elapsed, 
be  is  liable  for  the  amount  delivered.  Here  no  time  was  fixed  for  com- 
pleting the  contract :  if  the  defendant  wished  to  reject  the  part  delivery,  he 
should  have  done  so  at  once.  An  express  acceptance  of  part  would  clearly 
have  bound  him  as  to  the  whole,  if  the  plaintiflfhad  been  willing  to  deliver 
the  residue.  The  letter  of  December  31st  must  have  been  in  his  possession 
at  least  a  week,  and  the  loss  known  to  him,  before  he  did  any  thing  to  re- 
pudiate the  part  delivery.  He  should  have  done  so  directly,  and  was  not 
entitled  to  wait  till  a  bill  came  for  acceptance. 

CressweU^  and  W.  H,  Watson^  conti^.  (As  to  the  effect  of  the  letters, 
Cresswell  contended  that  the  construction  of  a  written  contract  could  be  left 
to  the  jury  only  where  extrinsic  evidence  must  necessarily  be  referred  to ; 
tfiat  in  Power  v.  Barhamy  the  bill  of  parcels  did  not,  properly  speaki,ng,  com- 
prehend any  contract,  but  was  merely  evidence  of  a  bargain  which  had 
been  made  verbally  and  might  have  been  proved  without  written  evidence  ; 
and  that  here  the  judge  should  have  stated  what  the  contract  really  was.) 
It  may  be  admitted  that  the  defendant  would  have  been  bound  to  accept 
less  than  200  tons  if  sent  by  the  Navigator:  but  the  plaintiff*,  not  sending 
^qcyrt  by  that  ship,  could  *not  sue  for  a  smalkr  quantity  than  200  tons  ;  at 
-■  all  events  until  he  had  delivered  the  whole.  The  plaintiff*  askeil, 
by  his  letter  of  December*  31st,  whether  he  should  make  up  the  deficient 
quantity  by  another  vessel :  till  he  was  told  not  to  do  so,  he  was  not  en- 
titled to  assume  that  his  failure  to  complete  his  contract  had  been  excused. 
Fhe  mere  omission  to  answer  could  not  amount  to  such  a  waiver.   Besides, 

• 

(a)  May  84th,  1841.  Before  Lord  Denman,  C.  J.,  Ltttledale,  Pacteson,  and  Coleridge,  Js 
(6)  See  RoutUdge  ▼.  Ranuay,  8  A.  &  E.  SSI,  (35  E.  C.  L.  R,)  and  the  cases  there  re 
ferred  to. 
(r)  See  toI.  L  p.  5S6,  8d  ed. 
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the  letter  states  tbat  the  plaintiff  has  drawn  a  bill ;  when  that  bLt  arrived  the 
defendant  refused  to  accept  it.  That  was  an  an9wer ;  and  no  earlier  cme 
was  requisite.  Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case,  upon  a  motion  for  leave  to  enter  a  nonsuit  or  a  verdict  for 
defendant,  some  points  were  discussed  which  it  will  not  be  necessary  for  us 
to  express  any  opinion  upon.  The  defendant  had  sent  an  order  to  the  plain- 
tiff to  ship,  as  early  and  as  low  as  possible,  from  200  to  300  tons  of  coals^ 
by  the  Navigator  or  some  other  vessel.  The  Navigator  could  not  carry  as 
much  as  200  tons ;  but  she  was  otherwise  freighted ;  and  the  defendant,  by 
another  vessel,  sent  152  tons.  These  were  shipped  on  the  31st  of  Decem- 
ber :  and  on  the  same  day  an  invoice  was  sent,  and  a  letter  to  the  defeiidant, 
which  requested  to  know  if  the  plaintiff  should  ship  more  by  another  vessel, 
and  informed  him  that  a  bill  was  drawn  on  him  for  the  amount  of  coals  then 
shipped.  This  letter  would  be  received  on  the  2d  or  3d  of  Januarv  at  latest. 
The  vessel  with  the  coals  was  run  down  and  lost  on  the  6th  of  January. 
The  defendant  sent  no  answer  to  the  letter,  nor  in  any  way  repudiated 
*the  act  done  by  the  plaintiff  until  nearly  a  week  after,  when  he  heard  r^^oo  j 
of  the  loss.  L^«» 

Under  these  circumstances  the  plaintiff  sued  the  defendant  for  goods  soM 
and  delivered ;  and,  if  the  coals  in  proper  quantity  had  been  sent  by  the 
Navigator,  there  can  be  no  doubt  that  a  delivery  of  them  on  board  that 
vessel  would  have  been  a  delivery  to  the  defendant ;  that  they  would,  on 
board  that  vessel,  have  been  at  his  risk ;  and  that  this  action  might  have 
been  maintained.  Assuming  that  the  plaintiff  was  not  authorized  to  send  a 
smaller  quantity,  or  by  any  other  vessel  than  the  Navigator,  or  one  capable 
of  carrying  the  whole  quantity  ordered,  still,  if  the  defendant  has  waived 
the  objection  to  the  departure  of  the  plaintiff  from  the  proper  complianGe 
with  the  order,  he  must  be  in  the  same  condition  as  if  it  hacl  been  precisely 
executed.  Had  the  coals  arrived  and  been  accepted  by  the  defendant,  do 
doubt  he  must  have  paid  for  them ;  had  he  in  terms  assented  to  the  mode  in 
which  the  plaintiff  had  proceeded  to  execute  the  order,  the  same  consequence 
would  have  followed.  And  it  was  contended  for  the  plaintiff  that  the  de» 
fendant's  conduct  amounted  to  an  acquiescence  in  what  the  plaintiff  had 
done.  The  letter  of  the  plaintiff  enclosed  the  invoice,  and  informed  him  that 
a  bill  had  been  drawn ;  it  therefore  became  his  duty,  it  was  said,  without 
any  delay  to  inform  the  plaintiff  that  he  dissented  from  this  mode  of  execut* 
ing  his  order,  that  no  more  coals  were  to  be  sent,  and  that  he  would  not 
accept  the  bUl.  Silence  for  a  week,  and  until  he  knew  of  the  loss,  was 
tantamount  to  assent  For  the  defendant,  it  was  said  that  he  was  not  bound 
to  answer  the  letter,  or  express  any  opinion,  until  the  bill  arrived.  We 
cannot  agree  to  this :  the  fact  of  the  biU  *having  been  drawn  on  him  r«aoR 
was,  we  think,  an  additional  reason  for  a  prompt  communication.        t 

We  are  therefore  of  opinion  that  the  verdict  for  the  plaintiff  should  not 
be  disturbed ;  and  the  rule  will  be  discharged.  Rule  discharged. 


GREEN  V.  EALES. 

liessor  of  a  house  situate  ia  a  borough  covenanted  with  lessee  to  repair  and  keep  in 
repair  all  the  external  parts  of  the  demised  premises,  exeept  the  glass  and  lead  of  the 
windows.     The  corporation,  acting  under  a  local  statute  passed  after  the  demise, 

gulled  down  an  adjoining  house,  and  thereby  left  the  wall  of  the  demised  house,  wl^di 
ad  nreviously  divided  the  two,  exposed  and  without  support;  the  wall  thereupoa  gav* 
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way,  and  the  house  became  uninhabitable.    Lessee  immediately  called  upon  lessor  to 
repair,  which  he,  six  weeks  aAer  the  sinking  of  the  wall,  finally  refused  to  do.    On 
this,  lessee,  who  had  removed  to  othci  premises,  palled  down  and  began  to  rebuild  the 
wall,  and,  before  the  work  was  finished,  sued  lessor  npon  his  covenant. 
Htldy  that  the  wall,  even  before  the  neighbouring  house  had  been  removed,  was  an  exter* 
nal  part  of  the  demised  premises;  the  external  parts  of  premises  being  those  which 
form  the  enclosure  of  them,  and  beyond  which  no  part  of  them  extends. 
And  that  defendant  was  liable  on  his  covenant,  though  the  injury  to  the  wall  was  done 
in  the  first  instance  by  the  corporation,  and  the  local  act  had  a  special  clause  for  the 
recovery  of  compensation  from  them  in  case  of  such  injuries.    For  the  defendant 
ought  to  have  set  about  the  repair  in  time  to  prevent  the  mischief  which  ensued. 
The  declaration  alleged  that  defendant  neglected  to  repair,  and  suffered  the  premises  to 
continue,  and  they  were  so  ruinous  for  want  of  repair,  that  by  means  thereof,  and 
from  mo  oiker  eauae^  damage  accrued  to  plaintifil    Plea,  denying  that  defendant  suflered 
the  premises  to  continue,  or  that  they  were  so  ruinous,  &c*^  that  by  means  therecrf*, 
and  from  no  other  cause,  dtc.    Replication,  de  injuria    Held^  that  on  these  pleadings 
the  plaintiff  might  recover  under  the  circumstances  above  stated. 
Defendant  pleaded  that  the  ruinous  state  of  the  wall  resulted  from  a  sudden  and  unfore* 
seen  act  of  the  corporation,  without  his  knowledge :  that  he  was  at  alt  times  ready 
and  willing  to  repair,  &c.,  but  that,  before  a  reasonable  time  for  his  so  doing  had 
elapsed,  plaintiff  sued.    Also,  a  similar  plea,  except  as  to  the  conclusion,  which  was 
that,  before  a  reasonable  time,  &c.,  plaintiff  began  to  repair,  and  so  prevented  defend- 
ant.   Bdd^  that  these  pleas  were  answered  (on  replication  de  injurid)  by  showing  that 
defendant  refused  to  repair  when  applied  to;  the  allegation  of  readiness  to  repair 
being  a  material  part  of  each  plea. 
UeU,  lastly,  that  the  plaintiff  could  not  recover  expenses  incurred  by  him  in  entering 
npon  and  fitting  up  other  premises  while  the  first  were  under  repair. 

Covenant  on  an  indenture  made,  March  6tb,  1828,  between  defendant 
&nd  certain  persons  under  whom  plaintiff  claimed  as  assignee.  The  count 
stated  that  defendant,  by  such  indenture,  demised  to  the  assignors  a  mes- 
suage, tenement  or  dweuing-house,  curtilage,  outhouses  and  premises,  with 
the  appurtenances,  &c.,  for  a  term,  &c.,  at  a  yearly  rent,  &c.  and  covenanted 
^Agi  to  and  *with  them,  their  executors,  &c.,  to  ^^  repair  and  keep  in  good 
-■  and  tenantable  repair  all  the  external  parts  of  the  said  thereby  de- 
mised premises  in  every  respect  whatsoever,  except  the  glass  and  lead  of  the 
windows  tliereof,  dtiring  the  said  term."  Averment  (after  stating  the  as- 
signment to  plaintiflf)  that  plaintiff  took  th^  premises  for  the  purpose  of 
dwelling  therein,  and  of  carrying  on  therein  the  trade  of  a  linen-draper, 
vhich  trade,  subject  to  such  interruption  as  after  mentioned,  he  hath  carried 
on  there  from  the  time  of  the  assignment.  Breach,  that  defendant  did  not 
nor  would  during  the  continuance  of  the  demise  repair  and  keep  in  repair 
dl  or  any  part  of  the  external  parts,  &c.,  except,  &c.  (in  the  terms  of  the 
covenant,)  but  wholly  declined  and  neglected  so  to  do ;  and,  after  the  assign- 
ment and  during  plaintiff  ^s  possession,  to  wit  from  the  making  of  the  assign- 
ment hitherto,  defendant  suffered  and  permitted  the  externcd  parts  of  the 
said  messuage  or  dwelling-house,  and  of  the  other  buildings  so  being  on  the 
said  demised  premises  as  aforesaid,  to  be  and  continue,  and  the  same  were, 
for  and  during  all  that  time,  so  utterly  ruinous,  prostrate,  fallen  down,  and 
in  such  great  decay,  and  in  such  a  dangerous  state  and  perilous  condition 
for  want  of  needfiil  and  necessary  repairing  the  said  external  walls  thereof 
and  keeping  the  same  in  good  and  tenantable  repair,  that  by  means  thereof, 
and  from  no  other  cause,  to  wit,  after  said  assignment  to  plaintiff,  and  lonff, 
^  ^it,  ten  months,  before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  it 
i>ecame  and  was  veir  hazardous  and  wholly  impossible  for  plaintiff  or  his 
family  any  longer  to  inhabit,  dwell,  or  remain  in  or  on  any  part  of  the  said 
demised  premises,  or  to  carry  on  or  conduct  therein  or  thereon  or  on  any 

I^art  thereof  his  said  business  of  a  linen-draper  until  the  external  parts  of  the 
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said  *iiiefl8uage  or  dwelling-house  and  of  the  said  other  buLamgs  had    r  M27 
been  and  were  repaired  and  put  into  good  and  tenantable  repair,    ^ 
whereof  defendant  afterwards,  to  wit,  on,  &c.,  had  due  notice:  and  defend- 
ant then,  to  wit  on,  &c.,  was  applied  to  and  requested  by  plaintiff  to  repair 
and  put  the  same  into  good  and  tenantable  repair  according  to  his  said  co- 
venant ;  but  defendant  then  and  from  thence  hitherto  wholly  refused  and  de- 
clined so  to  do:  wherefore  the  plaintiff,  and  because  he  could  not  otherwise 
in  any  manner  continue  to  dwell  or  reside  in  the  said  demised  premises  a 
any  part  thereof,  or  in  any  manner  cany  on  therein  or  thereon  his  said  trade 
or  business  without  great  and  imminent  danger  to  the  lires  of  the  plaintiff  or 
his  family,  servants  and  agents,  and  without  the  destruction  of  his  goods, 
chattels,  wares,  merchandises,  and  effects  then  being  in  and  upon  the  said 
demised  premises,  did  accoruinglvy  and  long  before  the  commencemtot  of 
this  suit,  to  wit,  on,  &c.,  necessarily  and  unavoidably  quit  and  leave  the  said 
demised  premises  with  his  said  family,  and  did  thereupon  necessarily  remove 
therefrom  his  said  goods,  chattels,  wares,  merchandise  and  effects  then  being 
of  great  value,  to  wit,  &c.,  to  a  place  of  safety:  and  plaintiff  further  saiih 
that,  in  order  to  render  the  said  demised  premises  iir  any  way  habitabk  01 
tenantable,  he,  plaintiff,  was  forced  and  compelled  to  commence  repairing 
the  damage  which  had  happened  and  been  aone  to  the  said  demist  pre- 
mises by  reason  of  defendant's  said  breach  of  covenant,  and  hath  in  great 
measure  repaired  the  said  external  parts  of  the  said  demised  premises,  and, 
hath,  in  and  about  the  doing  thereof,  necessarily  paid,  laid  out,  and  expended, 
and  become  liable  to  pay,  divers  sums  of  money  amounting  in  the  whole,  &c. 
Averment  *that  plaintiff  by  means  of  the  premises  lost  profits  in  his   r»ago 
trade,  and  was  put  to  expense  in  providing  another  residence  and   ^ 
place  of  trade  till  the  said  premises  could  be  made  fit  and  safe,  &c.,  and  io 
removing  his  family  and  goods,  and  bis  goods  were  injured,  &c. 
Pleas.     1.  Non  est  factum.    Issue  thereon. 

2.  That  defendant  did  not  suffer  and  permit  the  external  parts  of  the  said 
messuage  or  dwelling-house,  and  of  the  other  buildings  so  being  on  the 
demised  premises  as  aforesaid,  to  be  and  continue,  nor  were  the  same,  so 
utterly  rumous,  prostrate,  fallen  down,  and  in  such  great  decay,  and  in  such 
a  dan^rous  state  and  perilous  condition,  for  want  of  needful  and  necessaiy 
repairing  the  said  external  walls  thereof,  and  keeping  the  same  in  good  and 
tenantable  repair,  that  by  reason  thereof,  and  from  no  other  cause,  it  became 
and  was  very  hazardous,  and  wholly  impossible  for  the  plaintiff  or  his 
family  any  longer  to  inhabit,  dwell,  or  remain  in  or  on  any  part  of  the  said 
demised  premises,  or  to  carry  on  or  conduct  therein  or  thereon  or  on  any 
part  thereof,  his  said  business  in  manner  and  form,  &c.  Conclusion  to  the 
country.    Issue  thereon. 

3.  That,  although  true  it  is  that  the  said  external  parts  of  the  said  noes* 
suage  and  dwelling-house  and  buildings  were  ruinous,  prostrate,  fallen  down, 
and  in  great  decay,  and  in  a  dangerous  state  and  perilous  condition,  as  in 
the  declaration  alleged ;  yet  defendant  says  that  the  said  state  and  condition 
of  the  said  premises  was  occa^oned  by  a  sudden  and  unforeseen  act  and 
event  done  and  occasioned  by  other  persons,  to  wit,  the  mayor,  aldeonen 
and  burgesses  of  the  city  of  Exeter,  without  the  knowledge  or  consent  of 
the  defendant,  to  wit,  the  pulling  down  of  certain  premises  next  adjoining 
*to  the  said  messuage  and  dwelling-house  and  buildings,  the  exter-  ^#229 
nal  walls  of  the  same  messuage,  dwelling-house,  and  buildings  ^ 
having  been  at  all  times  afler  the  said  assignment  to  plaintiff  in  the  declara- 
tion mentioned,  and  being  then,  to  wit,  at  the  time  of  the  happening  of  the 
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said  act  and  erent,  retabed  and  kqit  in  good  and  tenantable  repair  in  all 
xespecta,  except  the  glass  and  lead  of  the  windows,  by  defendant,  in  pur- 
suance of  his  said  covenant :  and  the  defendant  says  that  the  said  external 
pails  of  the  said  messuage  and  dweUing-*hQuse  and  buildings  could  not  upon 
and  after  the  happening  of  the  said  act  and  event  be  immediately  repaired 
and  restored,  but  that  a  reasonable  time  was  thereupon  necessarily  required 
by  defendant  for  repairing  and  restoring  the  same,  and  for  performing  his 
said  covenant:  and  the  defendant  sajrs  that,  immediately  upon  the  happen- 
ing of  the  said  act  and  event,  and  the  falling  of  the  said  messuage  and 
dwelling-house  and  buildings  into  the  said  state  and  condition,  and  from 
thence  mtherto,  he  the  defendant  has  always  been  ready  and  willing  to  per- 
form his  said  covenant,  and  to  repair,  and  to  retain  and  keep  in  good  and 
tenantable  repair,  all  the  external  parts  of  the  said  premises :  but  the  defend- 
ant  says  that  such  reasonable  time  as  was  necessarily  required  as  aforesaid, 
after  the  happening  of  the  said  act  and  event,  and  after  the  said  messuage 
and  dwelling-house  and  buildings  had  thereby  so  bUen  into  such  state  and 
condition  as  aforesaid,  for  the  repairing  the  external  parts  of  the  said  mes- 
suage and  dwelling-house  and  buildings,  and  retaining  the  same  in  good 
and  tenantable  repair,  and  for  performing  his  said  covenant  in  that  behalf, 
had  not  elapsed  before  the  commencement  of  this  suit.     Verification. 

*S.%1  *^^  P'^'  ^^^  ^^  third,  down  to  and  including  the  averment 
•■  of  defendant's  willingness,  after  the  happening  of  the  event,  to  repair 
and  keep  in  repair:  it  then  continued:  ^^But  the  defendant  sa^s  that, 
before  such  reasonable  time  as  was  necessarily  required  as  aforesaid,  after 
the  happening  of  the  said  act  and  event  and  after  the  said  messuage  and 
dwelling-house  and  buildings  had  thereby  so  fallen  into  such  state  and  con- 
dition as  aforesaid,  for  the  repairing  the  external  parts  of  the  said  me&suage 
and  dwelling-house  and  building,  and  retaining  the  same  in  good  and 
tenantable  repair,  and  for  performmg  bis  said  covenant  in  that  behalf,  had 
elapsed,  to  wit,  on  1st  December,  a.  d.  1839,  the  plaintiff  commenced  to 
repair  and  rebuild  the  ssdd  messuage  and  dwelling-house  and  buildings,  and 
did  then  repair  and  rebuild  the  same,  and  thereby  then  by  the  act  of  the 
plaintiff  necessarily  hindered  and  prevented  defendant  from  repairing  and 
rebuilding  the  same,  and  performing  his  said  covenant  in  that  behalf,  as  he 
might  and  otherwise  would  have  done."    Verification. 

Replication  to  pleas  3  and  4,  De  injurii.     Issues  thereon. 

On  the  trial,  before  Rolfe,  B.,  at  the  Spring  assizes  for  the  city  and 
county  of  the  city  Exeter,  1840,  it  appeared  that  the  premises  were  demised 
for  twenty-one  years  from  December  25tb,  1827;  rent  I80i.  a  year:  the 
indenture  of  demise  containing  the  covenant  declared  upon  ;  and  that  they 
were  assigned  as  mentioned  in  the  declaration.  The  house  was  in  the 
High  Street,  Exeter,  and  adjoining  the  Swan  Inn.  By  stat.  4  &  5  W.  4, 
*2311  ^'  ^^''  '^^  ^"^  personal,  public,(a)  the  corporation  of  *Exeter 
-■  were  empowered  (s.  2)  to  purchase  and  take  down  certain  houses 
for  the  purposes  of  the  act.  Among  these  was  the  Swan  Inn  ;  which  they 
accordingly  pulled  down,  and  in  so  doing  exposed  the  wall  which  had 
divided  the  Swan  from  the  plaintiff's  hoise.  The  removal  of  support,  and 
(as  was  alleged)  die  injudicious  manne*  in  which  the  beams  belonging  to 
the  Swan  were  withdrawn,  so  weakened  the  wall  that  the  plaintiff's  house 
became  unsafe,  and  he  was  obliged  to  remove  from  it.  Very  soon  after  the 
time  (October  16th,  1839)  when  the  wall  began  to  give  way,  the  plaintiff 

(a)  ''For  removing  the  markets  held  in  the  High  and  Fore  Street,  and  other  places 
within  the  city  of  Exeter,  and  for  providing  other  markets  in  lien  thereof." 
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applied  to  the  defendant  to  repair,  or,  if  necessary,  rebuild  the  wall ;  and 
such  applications  were  continued  till  Norember  4tb,  when  defendant 
finally  refused  to  repair  or  rebuild.  Plaintiff  then  informed  defendant  that 
he  should  do  the  requisite  work,  and  charge  him  with  the  expense.  It  was 
found  necessary  to  rebuild ;  on  November  18th,  he  gave  defendant  notice 
of  his  intention  to  do  so ;  and  about  the  end  of  that  month  his  builder  began 
to  take  down  the  wall.  The  plaintiff,  during  the  execution  of  the  woiks, 
removed  to  premises  which  he  took  of  a  Afr.  Lee  from  November  iStfa, 
1839,  to  April  18th,  1840,  agreeing,  among  other  things,  to  pay  all  rates 
and  taxes  except  land  tax,  and  to  replace  at  his  own  expense,  if  required, 
certain  fixtures  which  it  would  be  necessary  to  remove  during  his  occupa- 
tion. This  action  was  commenced  January  15th,  1840.  The  plaintiff 
claimed  damages  as  follow8.(a) 

£     s.  I 
Rebuilding  the  wall  of  the  old  house,  including  the  shoring  the 

waU,  &c. .  214    0   7 

•0Q01   *For  plate-glass  broken  at  the  old  shop  by  the  sinking 
-^^^J       of  the  wall,         .        .        .        .        -        -        -     25    0   0 
Papering  and  painting  consequent  on  the  rebuilding  the  wall,  -     110   0 
Costs  of  replacing  the  fixtures,  counters,  &c.,  at  the  old  shop,  -    20    0   0 
Rent  and  taxes  due  for  Mr.  Lee's  premises,  taken  during  the 

rebuilding  of  the  old  wall,       ------  107    0   6 

Alterations  at  Mr.  Lee's,  to  enable  Mr.  Green  to  carry  on  his 

business,       -        -        --        -        -        -        -        -93    69 

Costs,  of  restoring  Mr.  Lee's  premises  to  their  original  state,  as 

by  the  agreement  with  him,     -        --        -        -        -16    00 

Architect's  charges,  -        -        -        -        -        -        -21    00 

£50r7    7    9 


On  the  trial,  several  points  (stated  in  the  sequel  of  this  report)  were  taken 
on  behalf  of  the  defendant,  and  reserved  by  the  learned  judge.  His  lord- 
ship, in  summing  up,  stated  to  the  jury  that  the  plaintiff  was  entitled  to  re- 
cover for  all  his  expenses,  if  they  were  reasonably  incurred,  and  such  asi 
prudent  man  would  have  taken  upon  him :  and  he  left  it  to  them  to  saij 
whether,  under  the  circumstances  of  this  case,  the  entire  rebuilding  of  tb€ 
wall,  and  the  removal  to  other  premises  in  the  meantime,  were  reasonable 
expenses ;  in  that  case  he  thought  the  plaintiff  entitled  to  recover  his  whole 
demand.  The  jury  found  a  verdict  for  the  plaintiff,  damages  507/.  75.  9<i., 
under  the  respective  heads  above  stated  ;  leave  beng  given  to  move  that  a 
verdict  for  the  defendant  might  be  entered  on  the  last  three  issues,  or  the 
damages  reduced. 

Berej  in  Easter  term,  1840,  moved  accordingly,  on  the  following  r«a33 
grounds.  1.  That  the  wall  pulled  down  was  not  an  external  wall  ^ 
within  the  meaning  of  the  covenant.  2.  That  the  damage  occasioned  by 
removing  the  Swan  Inn  was  declared  upon  as  if  wholly  attributable  to 
neglect  in  the  defendant,  whereas  in  fact  it  resulted  from  the  act  of  the  co^ 
poration,  exercising  an  authority  under  stat.  4  &  5  W.  4,  c.  viii.;  and  that 
statute  contained  a  clause  (s.  27)  entitling  parties  injured  by  the  taking 
down  of  buildings  to  recover  compensation  from  the  mayor,  bailifls,  and 
commonalty,  and  gave  power  to  summon  a  jury,  if  necessary,  for  the  pur- 

(a)  It  is  considered  sufficient  to  state  the  items  and  amoants  according  to  the  findiDg 
cftbe|ary. 
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pose  of  ascertainbg  It  3.  That  the  plaintiff  had  conunenced  his  action 
before  a  reasonable  time  had  elapsed  for  the  defendant  to  repair.  4.  That 
the  plaintiff  had  himself  commenced  rebuilding  before  such  reasonable  time 
had  elapsed.  (On  these  points  Rolfe,  B.,  though  he  gave  leave  to  move, 
expressed,  substantially,  the  same  opinion  which  was  pronounced  by  this 
court  in  giving  judgment.)  5.  As  to  the  damages,  that,  whoever  might  be 
bound  to  repair,  the  landlord  was  not  obliged  to  provide  a  house  for  the 
tenant  while  the  repairs  were  going  on,  and,  therefore,  the  plaintiff  could  not 
claim  the  expenses  of  his  residence  at  Lee's.  And  that  the  injury  to  plate- 
glass,  &c.,  by  the  sinking  of  the  wall  was  the  immediate  effect  of  the  acts 
done  by  die  corporation,  and  could  not  be  attributed  to  the  defendant's 
omission.     A  rule  nisi  was  granted.    In  this  vacation  (a) 

Erk  and  Cockbum  show^  cause.  1.  The  wall  dividing  the  plaintiff's 
house  from  the  Swan  was  an  external  wall,  at  least  as  between  the  plaintiff 
*2341  ^^^  ^^  ^landlord.  It  was  the  external  wall  of  that  house :  another 
•I  person's  building  against  it  could  make  no  difference.  And  at  all 
events  it  became  external  when  the  other  building  was  removed.  2.  If  the 
house  was  made  insecure  by  the  act  of  the  corporation,  the  plaintiff  or  the 
defendant  may  have  had  a  remedy  against  them ;  but  the  defendant  was  not 
the  less  bouna  to  fulfil  his  own  express  covenant  by  repairing  the  wall. 
3  &  4.  The  objections  that  the  plamtiff  repaired,  and  that  he  brought  his 
action  before  the  defendant  had  had  reasonable  time  to  repair,  are  answered 
by  the  fact  that,  before  the  plaintiff  took  either  step,  the  defendant  finally 
refused  to  do  any  repairs.  After  that,  the  plaindff  was  not  bound  to  wait. 
5.  As  to  the  damages,  Rolfe,  B.,  left  the  question  properly  to  the  jury :  and 
the  verdict  ought  not  to  be  disturbed. 

Bere  and  Jn!  Smithy  contri.  1.  The  wall  was  not  an  external  part  of  the 
premises.  The  exception,  in  the  covenant,  of  glass  and  lead  in  the  win- 
dows is  a  proof  that  the  parties  had  not  such  a  wall  as  this  in  their  contem- 
plation. They  could  not  foresee  that,  by  virtue  of  an  act  passed  after  thp 
demise,  the  corporation  would  be  empowered  to  pull  down  the  Swan  Inn 
The  plaintiff  had,  as  between  himself  and  the  proprietor  of  the  Swan,  a 
right  to  the  continued  support  of  his  house  by  that  building ;  and  the  owner 
of  the  Swan  would  not  have  been  permitted  to  make  the  wall  in  question 
external  by  taking  away  the  buildings  which  sustained  it.  A  covenant  to 
paint  the  outside  of  the  house  once  m  so  many  years  would  not  have  ex* 
tended  to  any  part  of  this  wall.  The  external  parts  meant  those  which  were 
^351  ^^<>^  ^o  ^^^  ^ir,  and  in  the  landlord's  view.  2.  On  these  *plead- 
'  -'  ings  the  plaintiff  cannot  succeed,  unless  it  appear  that  the  damage 
arose  from  the  defendant's  omission  to  repair  "  and  from  no  other  cause." 
Perhaps  the  plea  ought  not  to  have  traversed  this  allegation  in  the  breach, 
and  might  have  been  objected  to  as  putting  too  many  things  in  issue ;  Smith 
V.  Dixouy  7  A.  &  E.  1,  (34  E.  C.  L.  R.,)  but  the  plaintiff  has  pleaded  over, 
and  roust  support  the  replication  de  injuria  by  proving  all  that  is  disputed  in 
the  plea.  Now  the  damage  arose  mainly  from  the  act  of  the  corporation. 
No  action  lay  against  them,  if  they  were  not  guilty  of  excess ;  Chvemory  8fc,y 
of  Cast  Plate  Manufacturers  v.  Meredith,  4  T.  R.  794 ;  Baultan  v.  Crowther, 
2  B.  &  C.  703,  (9  E.  C.  L.  R.:)  the  only  remedy  was  by  proceeding  for 
compensation  under  stat.  4  W.  4,  c.  viii.,  s.  27 ;  and  that  remedy  must  be 
taken  to  supersede  those  previously  given  by  contracts  between  individuals. 
If  the  plaintiff  had  demanded  compensation  from  the  town  council,  the  de-^ 
fendant's  liability  to  him  would  have  been  no  answer.  When  houses  have 
(a)  JuDe  15tli.    Before  Lord  Denman,  C.J.,  PaUeson,  and  Williams,  Js. 
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been  taken  down  under  railway  »m1  othar  local  acts^  no  one  haa  erer  thong^ 
of  potting  in  force  covenants  for  repair  in  the  leases.    The  defence  on  w 

riint  is  like  that  raised  by  the  fourth  and  fifth  pleas  in  Moore  v.  Clarht^ 
Taunt.  90,  (1  £.  C.  L.  R.,)  where  Maivsfield,  C.  J.,  said,  ^'  It  is  enough 
for  the  tenant  to  say,  that  merely  protecting  himself  under  the  act,  these  re- 
pairs did  not  become  necessary  by  any  act  or  neglect  of  his."  3  and  4.  The 
tssues  raised  by  the  third  and  fourth  pleas  are,  m  effect,  whether  the  defend- 
ant had  had  a  reasonable  time,  not  for  repairing  but  for  be^nning  to  repur. 
[Patteson,  J.  You  aver  that  immediately  upon  the  puUmg  down  of  the 
houses,  and  the  consequent  want  of  repair,  the  defendant  was  always  ready 
and  ^willing  to  perform  his  covenant.]  The  material  point  is,  r«o^ 
whether  or  not  he  had  a  reasonable  time  for  doing  it.  On  a  cove-  ^ 
nant  for  forfeiture  m  case  of  non-repair,  it  was  held  that  a  lessee  is  eiccnsed 
from  the  penalty  in  cases  of  flood,  or  destruction  by  lightning  or  vrind,  but 
*^  is  bound  to  make  and  repair  the  thing  in  convenient  time ;"  ^^nenyinm 
case  in  1  Dyer,  33  a.  If  the  plaintiff  contends  that  the  privilege  of  a  cfn- 
venicnt  time  was  waived  here,  he  should  have  pleaded  the  waiver.  5.  As 
to  the  damages.  So  much  of  the  plaintiff's  loss  as  immediately  resulted 
from  the  sinking  of  the  wall  is  attributable  to  the  act  of  the  coiporation,  not 
the  defendant's  omission.  Any  expenses  attendant  on  the  procuring  another 
residence  must  be  deducted  from  the  charge  against  the  defendant.  They 
must  have  been  incurred  however  speedily  he  had  commenced  the  repws. 
The  plaintiff  cannot  claim  prospectively  for  expenses  of  rebuilding;  his  de- 
mand can  at  most  include  those  only  which  had  been  incurred  when  the 
action  was  commenced.  Strictly  (though  this  is  not  insisted  upon)  the  tenant, 
in  such  a  case  as  this,  had  no  right  to  rebuild  and  chai^  his  landlord  with 
the  expense.(a)  The  damage,  if  any,  will  resolve  itself  into  that  which  the 
plaintiff  actually  suffered  by  the  defendant's  delay  in  beginning  to  repair. 

Cur.  adv.  mil. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  first  question  in  this  case  is,  whether  the  wall  between  the  boose 
leased  to  the  plaintiff  and  the  Swan  Inn,  which  upon  the  pulling  down  of 
the  Swan  sunk  ^and  became  useless,  was  an  external  part  of  the  pre*  r^jj 
ndses  within  the  covenant  in  the  lease.  *- 

We  are  of  opinion  that  it  was.  We  think  that  it  was  so  even  before  the 
Swan  was  pulled  down,  but  certainly  afterwards.  The  external  parts  of 
premises  are  those  which  form  the  enclosure  of  them,  and  beyond  which  no 
part  of  them  extends :  and  it  is  immaterial  whether  those  parts  are  exposed 
to  the  atmosphere,  or  rest  upon  and  adjoin  some  other  building  which  fonas 
no  part  of  the  premises  let. 

The  second  question  is,  wh3ther  upon  the  evidence  it  appeared  that  the 
defendant  suffered  the  wall  in  question  to  be  and  continue  niinous  for  waot 
of  necessary  repairs.  We  ar«*  of  opinion  that  it  did  so  appear:  for,  though 
the  sinking  of  the  wall  and  the  ruinous  state  of  it  at  first  was  occasoned  by 
the  pulling  down  of  the  Swan,  which  was  the  act  of  the  corporation  and  not 
of  the  defendant,  yet  the  defendant  does  not  appear  to  have  taken  any  prt- 
cautionary  steps  to  prevent  the  sinking,  and  suffered  it  to  continue  m  that 
ruinous  state  instead  of  forthwith  setting  about  the  repair  of  it 

The  third  question  was,  whether  the  defendant  was  ready  to  repair,  and  a 
reasonable  time  for  the  repair  had  elapsed  before  the  commencement  of  the 
unit,  or  before  the  plaintiff  proceeded  to  repair  it  himself.  We  are  of  opiaioB 
that  the  defendant's  readiness  to  repair  is  a  material  part  of  the  plea,  and  that, 

(a)  8ee  Wei^aU  v.  IKaf  cr»,  6  T.  R.  488. 


£37]  S  Adolphus  &  Ellis,  N.  S.  66a 

as  it  appeared  that  the  defendant  had  positively  refused  to  repair  at  all,  his 
plea  and  the  issue  on  it  is  disproved,  although  the  plaiutin  proceeded  to 
repair  himself,  and  even  commenced  his  action,  before  the  expiration  of  the 
time  requisite  for  the  repair  of  the  wall  if  set  about  immediately  after  it  sunk. 
*2%1  *'^^  1b^  question  was  as  to  the  amount  of  damages.  We  are  of 
•>  opinion  that  the  defendant  was  not  bound  to  find  the  plaintiff  another 
residence  whilst  the  repairs  went  on,  any  more  than  he  would  have  been 
bound  to  do  so  if  the  premises  had  been  consumed  by  fire.  Therefore  the 
sums  of  107/.  Os.  bd.  for  rent  and  taxes  of  the  house  taken  by  plaintiff  dur- 
ing the  repairs,  also  the  sum  of  93/.  68,  9d.  for  alterations  and  work  done 
there,  and  the  sum  of  16/.  for  restoring  them  when  the  plaintiff  quitted, 
together  216/.  7«.  2c/.,  must  be  deducted.  The  time  during  which  the 
plaintiff  was  obliged  to  be  in  another  house  was  indeed  somewhat  lengthened 
by  the  delay  in  commencing  the  repairs ;  but  no  calculation  of  that  sort  was 
made  at  the  trial  or  submitted  to  tne  jury,  and  we  do  not  think  it  can  now 
be  fairly  made. 

The  other  items  consist  of  the  actual  cost  of  repairing  or  replacing  the 
fixtures,  of  the  surveyor's  charee  for  superintendence,  and  of  two  sums  for 
mjury  to  the  plate*glass  and  plastering,  occasioned  by  the  sinking  of  the 
wall.  All  these,  except  the  two  last,  are  free  from  question :  and  as  to  the 
two  last  we  think  the  plaintiff  entitled ;  for  it  should  seem  that,  if  the  de- 
fendant had  taken  proper  steps  to  preserve  the  wall  whilst  the  corporation 
were  taking  down  the  Swan,  those  injuries  would  have  been  avoided. 

The  result  is,  that  the  rule  must  be  made  absolute  to  reduce  the  verdict 
to  291/.  0«.  Id.  Rule  accordingly. 
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Milk  drawn  from  the  cow  by  hand,  and  given  to  the  calf  before  it  becomes  titheable,  ia 

exempt  from  tithe,  as  well  as  milk  sacked  by  the  calf. 

AssuBfPsrr.  The  action  was  brought  on  a  feigned  issue  under  stat.  4  & 
5  W.  4,  c.  9,  private,  passed  ''  to  commute  for  a  com  rent  certain  tithes 
within  the  parish  of  Kiikby  Lonsdale,  in  the  county  of  Westmoreland.'' 
The  act  (sect.  1)  states  it  to  be  expedient  that  a  commutation  should  be  made 
of  all  tithes  (a)  throughout  the  parish,  and  recites  that  it  has  been  proposed 
to  make  a  valuation  throughout  the  parish  of  the  tithes  (among  others)  of  the 
milk  of  newly  calved  cows  when  their  number  exceeds  four,  the  valuation 
to  commence  with  the  fifth  cow :  and  it  appoints  the  defendants  commis* 
sioners  for  valuing  such  tithes,  and  for  carrying  the  act  into  execution. 
Sect.  25  enacts  that,  if  any  person  shall  think  himself  aggrieved  by  any  de» 
termination  of  the  commissioners,  it  shall  be  lawful  for  him  to  proceed  to  a 
trial  at  law,  in  the  Court  of  Queen's  Bench,  of  the  matters  so  determined, 
and  that  he  shall,  for  that  purpose,  cause  an  action  to  be  brought  upon  a 
feigned  issue  against  the  commissioners  for  the  time  being,  in  cases  where 
the  matter  of  such  claim  and  determination  shall  be  exclusively  between 
such  party  and  the  commissioners.  Sect.  30  enacts,  ^^  That  in  the  valuation 
of  the  tithe  of  milk  the  said  commissioners  shall  compute  the  value  of  the 
milk  of  each  milch  row  upon  each  farm,  commencing  with  the  fifth  cow, 
subject  to  a  reasonable  deduction  in  respe<ct  of  such  milk  as  may  by  law  be 
^oATfi  exempt  from  the  payment  of  tithe,  all  milk  consumed  in  *the  family 
-I    of  the  occupier,  where  such  occupier  resides  in  a  house  of  husbandry 

(a)  With  exceptions,  not  material  here. 
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in  the  same  parish  beinj?  consideied  as  exempt  from  the  render  of  tidies,  a 
due  proportion  of  the  muk  of  the  first  four  cows  being  included  in  the  cal- 
culation." 

The  first  count  of  the  declaration,  and  the  first  plea,  raised  an  issue  on 
the  following  question :  "  Whether,  in  the  valuation  of  the  tithe  of  milk  ia 
the  said  parish  of  Kirkby  Lonsdale,  the  said  defendants,  as  such  commis- 
sioners as  aforesaid,  duly  and  properly  computed  the  value  of  the  milk  of 
each  milch  cow  upon  each  farm,  commencing  with  the  fifth  cow,  subject 
only  to  a  reasonable  deduction  in  respect  of  such  milk  as  may  by  law  be 
exempt  from  the  payment  of  tithe,  all  milk  consumed  in  the  family  of  the 
occupier,  where  such  occupier  resides  in  a  house  of  husbandry  in  the  same 
parish,  being  considered  as  exempt  from  the  render  of  tithes ;  a  due  propor- 
tion of  the  milk  of  the  first  four  cows  being  included  in  the  calculation." 
There  were  other  issues,  which  it  is  not  material  to  state. 

On  the  trial,  before  Coltman,  J.,  at  the  Westmoreland  Summer  assizes, 
1839,  it  appeared  that,  the  commissioners  having  made  their  estimate  and 
determination  on  the  maners  suomitted  to  them,  the  following  among  other 
objections  was  taken  by  the  plaintiff,  the  vicar  of  Kirkby  Lonsdale,  to  Ibeir 
decision  as  to  tithe  of  milk.  That,  in  calculating  that  tithe,  they  had  ex- 
cluded from  their  estimate  the  milk  consumed  by  calves,  as  well  that  given 
to  them  by  hand  and  pail  as  that  which  they  suck  from  the  cow :  whereas 
the  vicar  was  entitled  to  tithe  of  all  milk  consumed  by  calves,  except  so 
much  as  was  sucked  by  them  from  the  cow.  The  learned  judge,  in  sam- 
ming  up,  stated,  as  his  opinion,  that  all  *the  milk  sucked  by  die  calf  r^n^i 
was  exempt  from  tithe ;  so  also  was  the  milk  that  would  have  been  *- 
sucked  if  the  farmer  had  permitted  it ;  and  therefore  all  the  milk  given  to 
the  calf  was,  in  his  opinion,  exempt.  The  jury  found  for  the  defendants  on  all 
the  issues.  In  the  ensuing  term  a  rule  nisi  was  obtained  for  a  new  trial  on  the 
ground  of  misdirection  on  the  above  issue ;  and  also  on  the  ground  that  the 
verdict,  on  another  issue,  was  against  the  evidence.     In  last  Easter  tenn,(a) 

Cresswell  and  Armstrong  showed  cause,  and  Sir  W.  W.  FoUeitj  Dundas^ 
S.  Temple  and  W.  H,  Watson  supported  the  rule.  The  arguments  urged 
on  the  point  of  law  will  sufficiently  appear  by  the  judgment.  Bosworth  v. 
limbricy  3  Gwill.  1101,  (&)  was  cited.  Cur.  adv.  wtU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case  there  were,  amongst  others,  two  issues,  one  as  to  tithe  of  milk, 
the  other  as  to  tithe  of  calves. 

With  respect  to  the  first,  the  learned  judge  directed  the  jury  that  there 
should  be  deduction  made  in  respect  of  milk  given  to  calves  but  not  sucked 
by  them  from  the  cow.  The  case  of  Bosworth  v.  lAmbrick  was  cited  to 
show  that  this  direction  was  wrong ;  but  it  does  not  necessarily  go  that 
length.  It  was  further  urged  that  the  principle  on  which  turnips  are  tithe- 
able  must  govern  this  case.  It  is  established  m  numerous  oases  *that,  r*242 
if  turnips  be  drawn  and  given  to  milch  cows  or  other  profitable  cat-  '- 
tie,  they  are  titheable;  though,  if  the  same  cows  or  cattle  had  depastured 
them  without  their  being  drawn,  the  turnips  would  not  be  titheable.  So,  it 
was  said,  if  calves  suck  the  cows,  the  milk  is  not  titheable,  but  if  the  cows 
be  milked  that  milk  is  titheable,  whether  applied  to  the  feeding  of  calves  or 
anyother  purpose,  except  the  use  of  the  fiunily. 

The  analogy  seems  to  be  perfect :  yet  we  should  have  hesitated  to  act 

fa)  May  6th.    Before  Lord  Denman,  C.  J^  Patt<  Jon,  Williams,  and  WighU^tt  iJ> 
b)  8.  C.  2  Eagle  dt  Younge,  310,  8.  C.  (in  Dom.  Proc.)  as  CuUimon  v.  JSonrort^.  7  Br» 
P.  C.  67, 2d  ed. 
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upon  it,  because  we  do  not  see  any  sound  principle  upon  which  the  deci« 
sions  as  to  turnips  can  be  justified.  But,  when  we  find  that  the  legblature, 
by  Stat.  5  &  6  W.  4,  c.  75$  has  done  away  with  the  distinction  in  regard  to 
turnips,  expressly  providing  that  turnips  severed  and  eaten  on  the  ground 
shall  be  titheable  in  the  same  manner  ofiiy  as  if  eaten  without  being  severed, 
we  have  a  different  analogy  suggested,  upon  which  we  have  no  hesitation 
in  actinp;. 

The  judge's  direction  was  said  to  be  wrong,  because  he  had  not  expressly 
limited  the  exception  of  milk  given  to  calves  to  the  period  before  the  calves 
themselves  were  titheable.  We  do  not  find  that  any  objection  on  account 
of  the  want  of  such  limitation  was  made  at  the  trial,  and  have  no  doubt  that 
it  ivas  understood  to  be  so  limited.  We  therefore  think  that  there  was  no 
misdirection. 

But,  upon  the  second  issue,  we  think  that  the  verdict  was  against  the 
evidence,  and  therefore  there  must  be  a  rule  absolute  for  a  new  trial  as  to 
that  issue  only,  on  payment  of  costs  of  that  issue:  and  the  verdict  on  all  the 
other  issues  must  stand.  Rule  absolute  accordingly. 
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In  this  vacation,  June  22d,  her  majesty  directed  letters  patent  to  be 
passed,  granting  the  dignify  of  a  baron  of  the  United  Kingdom  to  Sir  John 
CampbeUj  Attorney-General,  and  the  heirs  male  of  his  body,  by  the  name, 
style,  and  title  of  Baron  Campbeilj  of  St.  Andrew's  in  the  county  of  Fife. 

Shortly  afterwards  his  lordship  was  appointed  Lord  High  Chancellor  of 
Ireland. 

Sir  Thomas  Wikkj  Solicitor-General,  was  appointed  Attomey-Creneral  in 
the  place  of  Lord  Campbell. 

Later  in  the  same  vacation, 

Lord  CoTTENHAM  resigned  the  office  of  Lord  High  Chancellor  of  England, 
and  was  succeeded  by  John  Singleton,  Baron  Lyndhubst. 

Lord  CABfPBELL  resifiTied  the  office  of  Lord  High  Chancellor  of  Ireland, 
and  was  succeeded  by  Sir  Edwarb  Burtenshaw  Sugden. 

Sir  TTiomas  Wilde  resigned  the  office  of  Attomey*General,  and  was  suc- 
ceeded by  Sir  Frederick  Pollock. 

Sir  William  WM  FolleU  was  appointed  Solicitor-General. 

In  the  same  vacation,  WUliam  Whateley^  of  the  Inner  Temple,  Esq., 
Richard  Godson,  of  Lincoln's  Inn,  Esq.,  Sutton  Sharpe,  of  the  Middle  Tem- 
ple, Esq.,  Charles  James  Knowles,  of  the  Middle  Temple,  Esq.,  Matthew 
Talbot  BaineSj  of  the  Inner  Temple,  Esq.,  and  the  Honourable  James  Stuart 
^oAAi  Wortleyj  of  the  Inner  Temple,  *were  appointed  her  majesty's  coun 
^^^J  sel :  and  Charles  Jtustin,  of  the  Middle  Temple,  Esq.,  received  \ 
patent  of  precedence,  to  rank  next  after  JIf .  T.  Baines,  Esq. 

And  John  Vincent  Thompson  of  Lincoln's  Inn,  Esq.,  was  called  to  the 
degree  of  Serjeant  at  law,  and  gave  rings  with  the  motto  **  Nee  ultri  nee 
citr^l." 

Afterwards,  in  the  same  vacation,  Alexander  James  Edmund  CoMmm^ 
of  the  Middle  Temple,  Esq.,  was  appointed  one  of  her.  majf sty.'s  counsel. 

END  OF  TKINITY  VACATION, 
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MICHAELMAS  TERM  AND  VACATION, 

IV.  VICTORIA. 


The  judges  who  usuaUjr  sat  in  Banc  in  this  Term  and  Vacation  am, 

Lord  Denbcan,  C.  J.  Coleridge,  J. 

Williams,  J.  WiGHTBiAN,  J. 


RULE  OF  COURT. 
Monday y  Mvember  22d,  1841. 


Queen's  Bench  Prison.  It  is  ordered,  that  from  henceforth  Bethka 
Hospital,  in  the  county  of  Surrey,  and  also  the  gardens  and  grounds  b^ 
longing  to  the  same,  and  the  roads  and  approaches  leading  thereto,  shall  be 
wimin  and  parcel  of  the  Rules  of  the  Prison  of  this  Court. 

By  the  Coart. 


The  QUEEN  v.  FOX,  Esquire,  and  Others.  ['246 

Where  a  jailer  refased  to  deliver  up  die  body  of  a  person,  who  had  died  while  a  prisooo 
.  in  execution  in  his  custody,  to  the  executors  of  the  deceased,  unless  they  would  sati^f 

certain  claims  made  against  the  deceased  by  the  jailer,  this  court  issued  a  mandifflos. 

peremptory  in  the  first  instance,  commanding  that  the  body  should  be  delivered  op  to 

the  executors. 

Sir  W,  W,  FoUettj  Solicitor-General,  moved  for  a  mandamus,  peremp- 
tory in  the  first  instance,  commanding  Sackville  Walter  Lane  Fox,  Esquire, 
lora  of  the  manor  of  Wakefield  in  Yorkshire,  Henry  Archer  Raymond,  gen- 
tleman, his  steward  of  the  said  manor,  Henir  Lumb,  the  deputy  steward, 
and  Francis  Scott,  keeper  of  the  jail  at  Haltrax  within  the  said  manor,  to 
deliver  the  body  of  Henry  Foster,  deceased,  to  the  executors  of  the  said 
Henry  Foster. 

It  appeared  by  affidavit  that  a  ca.  sa.  issued  from  the  Court  of  Excheauer 
asainst  Foster ;  and  thereupon  a  shcriflf's  warrant  was  directed  to  the  lord 
of  the  manor ;  and  Foster  was  taken  in  execution,  within  the  manor,  br 
Scott,  who  was  a  bailiflfof  the  manor,  and  keeper  of  the  iail  of  the  lord  of 
ihe  manor,  atuate  at  Halifax.  Foster  died  in  Halifax  jail  on  28th  Odobet 
last,  leaving  a  will,  whereby  he  appointed  two  executors.  An  inquest  oe 
the  body  was  held  within  the  jail ;  and  the  coroner  granted  the  order  for 
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bfurial.(a)  The  executors  thereupon  applied  to  Scott  for  the  body :  but  he 
refused  to  deliver  it  up,  unless  upon  payment  to  him  of  certain  i^uics  claimed 
by  him  as  due  to  himself  from  the  deceased  for  articles  supplied  to  h:in ;  and 
for  which  it  was  deposed  that  judgment  had  been  entered  upon  a  warrant 
of  attorney  granted  to  a  third  person  for  Scott,  and  a  detainer  lodged  on 
such  judgment.  Scott,  upon  the  executors  refusing  to  pay  the  demand, 
threatened  to  inter  the  body  within  the  precincts  of  me  jail,  in  which  there 
%e%An^  *wti9  no  chapel  or  buryine-place :  and  he  had  afterwards  commenced 
^^1  digging  a  g^re. 

Lord  Denman,  C.  J.  I  think  this  is  a  case  .in  which  we  o*i^ht  not  to 
wut  for  a  return,  but  that  the  mandamus  should  be  peremptory  in  the  ft^" 
instance.  If  Scott  has  any  answer  to  give,  he  can  do  so,  not  by  yr\y  '^ 
return,  but  in  showing  cause  why  an  attachment  should  not  issue. 

WiLUAMs,  CoLEBiDGE,  and  WiGHTMAK,  Js.,  concurrcd. 

Peremptory  mandamus  a  warded. (6) 

(a)  Stat.  4  O.  4,  e.  64,  s.  10,  (Rale  24 ;)  and  stat  6  d&  7  W.  4,  c.  86,  s.  37. 

(6)  The  mandamos  was  drawn  as  follows : 

**  or  Michaelmas  term,  in  the  fiAh  year  of  the  reign  of  Queen  Victoria. 

*<  Yieioria,'*  dec    "To  8ackville  Walter  Lane  Fox,  Esquire,  lord  of  the  manor  o( 
Wakefield,  in  the  county  of  York,  to  Henry  Archer  Raymond,  (rentleman,  his  steward  of 
the  said  manor,  to  Henry  Lumb,  deputy  steward  of  the  said  manor,  and  to  Francis  Scott^ 
keeper  of  the  jail  of  Halifax,  within  the  said  manor,  and  to  each  of  them,  greeting 
Whereas  we  have  been  given  to  understand  and  be  informed,  in  our  court  before  us, 
that  one  Henry  Foster,  late  a  prisoner  for  debt  in  the  jail,  hath  departed  this  life,  and 
that  the  body  of  the  said  Henry  Poster  is  now  in  your  custody,  or  the  custody  of  one  ot 
yon,  in  the  said  jail,  and  ought  by  you  to  be  delivered  to  the  executors  of  the  said  Henry 
Foster,  deceased,  in  order  that  the  same  may  be  duly  interred;  and  whereas  application 
bath  been  made  to  yon  to  deliver  the  body  of  the  said  Henry  Foster,  deceased,  to  William 
Butelifie  and  Henry  Appleyard,  the  executors  named  iu  the  last  will  and  lestment  of  the 
taid  Henry  Poster,  deceased,  in  order  that  the  same  may  be  duly  interred  as  aforesaid ; 
bot  that  you  have  absolutely  neglected  and  refused,  and  still  do  neglect  and  refuse,  tu 
deli?er  the  body  of  the  said  Henry  Foster,  deceased,  to  the  said  executors,  in  contempt 
of  as,  and  in  violation  of  public  decency  and  of  the  laws  of  this  realm ;  whereupon  the 
laid  executors  have  humbly  besought  us  that  a  fit  and  speedy  remedy  may  be  provided 
in  this  respect;  and  we,  being  williug  that  due  and  speedy  justice  should  be  done  in  the 
premises,  as  it  is  reasonable,  do  peremptorily  command  you,  and  every  of  you,  firmly 
enjoining  you,  that  immediately  after  the  receipt  of  this  our  writ,  you  do  deliver  the  body 
of  the  said  Henry  Foster,  deceased,  to  the  said  William  8utclifi*e  and  Henry  Appleyard, 
the  executors  of  the  said  Henry  Foster,  deceased,  lest,  by  your  default,  complaint  should 
be  again  made  to  us  in  this  respect.    And  how  you  shall  have  executed  this  our  writ 
make  *  known  to  us  at  Westminster,  on  Thursday,  the  ISih  day  of  November 

248]   instant,  then  returning  to  us  this  our  said  writ    And  this  you  are  not  to  omit, 
on  peril  that  may  fall  thereon.    Witness,  Thomas  Lord  Denman,  at  Westmin- 
iter,  the  3d  day  of  November,  in  the  6th  year  of  our  reign. 

*•  By  the  Court, 
•  By  mle  of  Court,"  •*  Di altr v.** 

The  QUEEN  v.  FRANCIS  SCOTT. 

Av  indictment  was  preferred  against  Scott,  the  jailer,  at  the  York  Spring  assizes,  1842, 
ebarging  that  Henry  Foster,  a  prisoner,  had  died  in  the  jail ;  that  the  body  remained  in 
die  jail,  in  the  possession  of  defendant,  then  being  jailer;  that  the  executors,  as  such,  re- 
qaested  him  to  deliver  up  the  body  to  them  and  suflfer  them  to  take  it  away  in  order  that 
<bey  might  bury  it  properly,  a  reasonable  time  having  elapsed  for  such  delivery;  that  it 
thereupon  became  defendants  duty  to  deliver  up  the  body,  dee.;  but  that  he  refused  to 
do  so,  though  the  executors,  as  such,  were  ready  and  willing  to  receive  it  for  the  pur- 
pose. &C.,  whereof  defendant  had  notice;  and  that  defendant  unlawfully  and  in  abuse  of 
bis  office,  without  legal  authority  or  excuse,  and  against  the  will  of  the  executors,  de- 
tained the  body  a  long  time  in  the  jail,  to  wit,  from,  dec.,  until,  dec.,  when  defendant,  un- 
lawfully and  indecently,  dx.,  and  against  the  will,  dbc,  buried  the  body  without  any  rite 
of  Christian  burial,  or  any  fnneral  ceremony  or  obicervance,  in  a  place  not  being  a  con-, 
Mcrated  bnrial  groandtor  a  ciutomary  or  fit  place  for  burial,  to  wit,  a  yard  of  and  withJio 
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the  precincts  of  the  jail.  There  were  other  couota,  slightly  Tarying  the  stalemenL 
The  second  count  alleged  a  refusal  to  deliver  up,  &c^  unless  the  executors  would  ac- 
count with  defendant  cuneerning  certain  claims  of  money  which  he  pretended  to  hare 
against  Foster's  estate,  and  pay  defendant  what  should  appear  dae;  and  that  defendant 
wrongfully  detained,  &c«,  under  pretext  of  such  claims,  the  exectttors  (not  aecoanting, 
&c.,)  until,  dcc^  when  he  buried,  dec.    Plea,  Not  Guilty. 

The  case  was  tried  before  Mauls,  J.,  at  the  York  Summer  assizes,  1842.  The  defend- 
ant's counsel  contended  that  some  necessary  allegations  were  wanting  in  the  indictment, 
but  did  not  object  that  an  indictment  woald  not  lie.  The  case  for  the  proseeation  having 
been  gone  through,  it  was  suggested  by  the  learned  judge,  and  agreed,  that  the  defendant 
should  withdraw  his  plea,  submit  to  a  verdict  of  Guilty,  and  enter  into  his  own  recog- 
nisance to  appear  for  judgment  when  called  upon. 

Mauls,  J^  said,  at  the  close  of  the  ease,  that  the  notion  of  a  jailer  being  aathorized  to 
detain  a  dead  body  on  account  of  pecuniary  claims  was  a  mistake,  and  that  a  jailer 
doing  so  was  guilty  of  a  misconduct  in  his  public  character,  for  which  he  was  liable  to 
prosecution. 

Bainet,  and  /.  £.  Addphnu^  for  the  crown. 

WWntu,  and  Hugh  HiO,  for  the  defendant. 


♦DOE   on    the   several    demises  of  WRIGHT   NATHANIEL   [^249 
PRIEST,  and  MARGARET  PRIEST  v.  WESTON  and  Others. 

If  A.  profess  to  execute  a  convejrance  by  attorney,  and  aAerwards,  finding  that  socb 
attorney  is  not  aathorized,  execute  personally  a  confirmation  by  a  separate  deed,  it  is 
enough  (under  stat.  66  G.  3,  c  184,  Schedule,  Part  I,  Comwyanre  and  Dted)  that  the 
first  conveyance  have  an  ad  valorem  stamp  on  the  consideration,  and  the  confirmi- 
tion  a  deed  stamp,  though  not  amounting  to  an  ad  ralorem  stamp  on  the  ov-'ginal  coor 
side  ration. 

Ejectment  for  three  houses  in  Middlesex. 

On  the  trial,  before  Colebidge,  J.,  at  the  Middlesex  sittings  after  last 
Trinity  term,  it  appeared  that  the  title  of  the  plaintiflT,  as  to  each  demise, 
depended  upon  that  of  Nathaniel  Priest,  deceased.  The  evidence  was  that, 
by  lease  ana  release  of  20th  and  21st  April,  1808,  Joseph  Wood  and  John 
Wood,  being  seised  in  fee  of  the  premises,  conveyea  them  to  Tbnmis 
Harding  ana  Nathaniel  Priest  in  fee,  to  such  uses,  as  to  one  moietj,  as 
Thomas  Harding  should  appoint,  and,  in  default  of  appointment,  to  the  ase 
of  himself  for  life,  (with  other  uses  over,)  and,  as  to  the  other  moiety,  to 
such  uses  as  Nathaniel  Priest  should  appoint,  and,  in  default  of  appoint- 
ment,  to  N.  Priest  for  life,  remainder  to  the  use  of  a  trustee  for  the  life  of  N. 
Priest,  in  trust  for  N.  Priest,  remainder  to  the  use  of  N.  Priest  in  fee.  Two 
other  deeds  were  then  offered  in  evidence.  The  first  was  a  deed  of  appoint- 
ment and  release,  of  28th.  June,  1807,  which  recited  that  Thomas  Harding^ 
by  David  Shuter  his  attorney  duly  authorized  by  a  power,  whereof  a  copj 
was  recited  to  be  annexed  to  the  deed,  had  agreed  to  sell  his  moiety  to  S. 
Priest  for  280/. ;  and  then  followed  a  release  and  appointment  to  the  use  of 
N.  Priest  in  fee.  This  deed  was  professedly  executed  by  Thomas  Harding, 
by  David  Shuter  his  attorney :    and  it  had  an  ad  valorem  stamp  of  2L 
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objected  that  this  deed  could  not  be  admitted  until  the  execution  of  the 
power  of  attorney  was  remilarly  proved.  The  second  instrument  was  then 
offered  in  evidence.  This  was  a  deed  of  3d  June,  1818,  whereby,  afler 
reciting  the  former  deed,  Harding,  in  consideration  of  that  deed  and  of  10f*r 
ratified  and  confirmed  the  said  deed.(a)     This  deed  was  executed  hj 

(a)  This  deed  also  contained  a  release;  and  there  was  a  lease  for  a  year,  of  the  ^ 
preceding. 
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Hardine  and  N.  Priest.  It  bad  a  deed  stamp  of  1/.  lbs.  The  coamel  for 
the  defendants  objected  Ifant  this  stamp  was  insufficient,  inasmuch  as,  the 
former  deed  having  passed  nothing  for  want  of  execution  by  the  proper 
party,  thb  was  in  CTect  a  substantiu  conveyance,  and  required,  under  stat. 
65  G.  3,  c.  184,  Schedule,  part  1,  tit.  Conveyancei,  an  ad  valorem  stamp 
of  21.  The  learned  judge  ovemiM  the  objection,  giving  leave  to  move  for 
a  Donsuit(a)    Verdict  for  the  plaintiff. 

HuoBrfrey  now  moved  accordingly .(&^  The  2{.  stamp  on  the  first  deed 
could  not  be  called  in  aid,  because  it  was  expended  on  the  first  deed, 
though  that  deed  in  fact  was  nugatoiy  for  want  of  execution.  The  convey- 
ance is  eatirriy  effected  by  the  second  deed.  But  then  ^  second  deed,  as 
a  conveyance,  required  an  ad  valorem  stamp.  [Liord  DENBfAur,  C.  J.  Sup- 
pose, instead  of  confirming  the  first  deed^  Harding  had  executed  it,  (which 
he  misht  have  done  at  any  time,)  no  second  stamp  would  have  been 
wanted.]  The  second  deed  was  for  a  freA  consideration.  A  bill  of 
majp.i'i  exchange,  while  diere  is  *no  consideration  for  it,  may  be  altered 
•'  without  a  fresh  stamp ;  Downes  v.  Bidiardion,  5  B.  &  Aid.  674, 
(7  £.  C.  L.  R. :)  but  two  instruments,  upon  different  considerations,  cannot 
be  considered  as  one,  and  be  covered  by  a  sinde  stamp.     Cur.  adv,  vuU* 

Lord  Dehmak,  C.  J.,  in  the  same  term,  (luivcmber  l8th,)  delivered  the 
judgment  of  the  court. 

The  question  in  this  case  was  as  to  the  admissibility  of  a  deed.  The 
circumstances  were  pecidiar.  The  deed  contained  a  conveyance,  which 
appeared  to  be  executed  under  a  power  of  attorney.  The  power  of  attorney 
was  not  produced ;  but  annexed  to  the  deed  was  what  professed  to  be  a 
copy  of  the  power ;  the  execution  of  wUch  was,  however,  not  proved.  A 
second  deed  was  produced,  confirming  what  had  been  done  under  the 
power,  and  containing  also  operative  words  of  conveyance.  The  second 
deed  was  stamped,  but  only  as  a  deed,  and  not  with  a  stamp  sufficient  if  it 
was  to  be  treated  as  a  substantive  conveyance.  It  was  objected  that  the 
first  deed  was  inopemtive  without  the  second,  and  that  the  second  could 
not  be  read  for  want  of  a  proper  ad  valorem  stamp. 

Upon  consideration,  we  are  c^  the  contrary  opmion.  To  efiect  the  con- 
veyance, both  the  deeds  were  wanted ;  but  it  is  sufficient  that  one  of  these 
two  has  the  stamp  which  the  conveyance  constituted  by  the  two  requires. 
Even  if  the  second  had  required  a  separate  ad  valorem  stamp,  that  must 
have  been,  not  an  ad  valorem  stamp  on  the  value  of  the  premises,  but  on 
Ae  consideration  of  that  deed,  beinff  10«.  on  the  state  of  things  produced 
•2f>21  *'*J^  ^^^  conveyance  under  the  supposed  power  of  attorney,  which 
•I  was  not  in  fact  proved,  though  undoubtedly  the  parties  intended  to 
transfisr  the  property.  Rule  refused. 

(a)  See  Doe  dim.  Bryant  v.  Wipple,  I  Sap.  360 ;  Roe  dem,  Raper  ▼.  Lotudale,  IS  East,  39. 
lb)  Before  Lord  Denmao,  C.  J.»  WtUiaiM,  Coleridge,  and  Wighinuui,  Js. 


COATES  and  Another  v.  BIRCH,  Bamiet. 

For  the  trarpoM  of  letting  in  seeondary  erideaee,  the  attorney  of  the  hostile  party  may 
be  asked  whether  he  has  possession  of  a  doeament,  thoogh  it  appears  that  he  ob- 
tained it  from  his  client  only  in  the  eoarse  of  oomnranication  wiih  reference  to  the 
canse. 

Debt  against  the  sheriflffor  the  escape  of  a  prisoner  alleged  to  have  been 
in  custodv  under  a  ca.  sa.  Plea,  (among  others,)  that  defendant  did  not 
take,  modki  et  formS.    Issue  thereon. 

3K 
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On  the  trial,  before  Wightman,  J.,  at  the  last  Iiyerp3ol  assizes,  the 
plaintiff,  in  order  to  connect  the  sheriS*  with  the  arrest,  call^  the  defendant's 
attorney,  and  asked  him  whether  he  had  possession  of  the  sheriff's  wairant 
The  defendant's  counsel  interfered,  and  asked  whether  the  witness  bad 
custody  of  any  documents,  relating  to  the  matter,  which  he  had  not  received 
from  his  client  in  the  course  of  their  communications  with  reference  to  the 
cause.  The  witness  said  that  he  had  not.  The  defendant's  counsel  then 
ccmtended  that  the  proposed  question  could  not  be  put  The  leameu  Judge 
oYerruled  the  objection.  The  witness  then  answered  that  he  had  poasi!Sfla& 
of  the  warrant.  Notice  had  been  given  to  produce  it.  Secondaiy  evidence 
of  the  warrant  was  then  given,  and  the  plamtiff  had  a  verdict ;  the  icimed 
judge  reserving  leave  to  move  for  a  nonsuit. 

CressweU  now  moved  accordingly.  The  witness  knew  that  he  had  pos- 
session of  the  warrant,  only  from  its  being  given  to  him  by  the  defendant  in 
professional  *confidence.  That  is,  in  effect,  knowledge  obtained  ^J  r  om 
a  confidential  communication.  Whether  such  a  communication  be  ^ 
made  by  word  of  mouth,  or  by  an  act,  it  must  be  equally  entitled  to  pro- 
tection. The  case  is  the  same  as  that  of  a  letter  put  into  the  attorney'} 
hands  by  his  client.  In  Robson  v.  Aemp,  5  Esp.  53,  an  attorney  was  asked 
as  to  the  destruction  of  an  instrument,  the  circumstances  of  which  transac- 
tion he  knew  from  having  acted  as  attorney  for  the  parties  in  it :  and  it  was 
contended  that  he  must  answer  as  to  facts  which  he  knew  of  personally, 
however  his  knowledge  was  acquired.  But  Lord  Ellevbo&ough  nM 
otherwise,  saying,  ^*  one  sense  is  privileged  as  well  as  another."  [ WicHf- 
MAS  J  J.  In  Bevan  v.  Waters,  Moo.  &  M.  235,  notice  was  given  by  the 
plaintiff  to  produce  a  letter ;  and  the  defendant's  attomcv  was  asked  whether 
he  had  it ;  and,  after  argument.  Best,  C.  J.,  permitted  the  question  to  be 

Eut.]     That  case  appears  to  be  in  point ;  but  it  is  inconsistent  with  esta« 
lished  principle,  and  with  Lord  Ellenborough's  decision  in  Bobsan  v.  Kenf, 
Lord  Denman,  C.  J.    I  never  understood  the  privilege  to  go  so  £ir  as 
Mr.  CressweU  contends ;  and,  as  there  is  a  case  in  point  which  agrees  with 
my  view,  I  think  that  no  doubt  ought  to  be  raised  on  the  subject. 
Williams,  Colebidge,  and  WiGHTBfAN,  Js.,  concurred. 

Rule  refused. 

•LANE  ».  MULLINS.  [•254 

Where  plaintifil  in  an  aetion  upon  a  bill  of  exchange,  has  obtained  jodgment  on  demor^ 

rer  u>  the  plea,  he  may,  on  execution  of  a  writ  of  inquiry,  recover  the  amount  of  the 

bill  without  producing  it  in  court. 
StmbU,  per  Lord  Denroan,  C.  J.,  that  the  practice  of  producing  the  bill  or  note  on  writ  of 

inquiry,  to  ascertain  whether  any  payment  be  endorsed,  is  superseded  by  the  rule.HiJ. 

4  W.  4,  PUadingB  in  particular  Jictiantf  L  3,  when  payment  Is  not  specially  pleaded. 

Assumpsit  on  a  bill  of  exchange  drawn  by  plaintiff  upon,  and  accepted  bj, 
defendant :  also  on  an  account  slated.  The  defendant  pleaded  a  special  plea 
to  the  first  count ;  the  plaintiff  demurred  to  this  plea,  and  obtained  judg- 
ment. On  the  second  count  there  was  an  issue  to  the  country.  At  the  sit- 
tings in  Middlesex,  before  Lord  Denman,  C.  J.,  in  last  Trinity  vacatioD, 
the  jury  were  then  charged  to  inquire  of  the  damages  on  the  issue  in  law, 
and  try  the  issue  in  fact.  Knowles,  for  the  plaintiff,  contended  that,  on  the 
first  issue,  he  was  entitled  to  recover  the  amount  of  the  bill  witbotit  pro- 
ducing it.(a)    The  Lord  Chief  Justice  was  of  that  opinion ;  but  [MimhaR 

(a)  The  cause  had  been  tried  before,  and  the  plaintiff  nonsuited,  beccus^  the  bill  was 
n'jt  urawn  upon  a  proper  stamp. 
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*v.  GrMnj  Ry.  &  M.  41,  bemg  cited)  be  gave  the  defendant  leave  to  move 
that  the  Teraict  might  be  reduced  to  a  nominal  amount ;  and  the  plaintiff 
liad  a  Terdict  for  me  whole  sum  claimed.  Verdict  for  defendant  on  the 
second  issue. 

Wordsuforih  now  moved  for  a  rule  to  show  cause  why  a  new  trial  should 
not  be  had,  or  a  verdict  entered  for  nominal  damages.  The  bill  ought  to 
liave  been  produced  ;  though  perhaps  the  plaintiff  was  not  bound  to  pro^e 
it.  In  Mwnhall  v.  Grifin^  Abbott,  C.  J.,  said :  ^*  The  reason  why  a  plain- 
tiff is  bound  to  produce  the  bill  or  note  on  an  inquisition  after  judgment  by 

^2551  ^^^^'^  ^  *^^^^  ^^  j^'y  °^^y  ^^  whether  there  is  any  endorsement 
•■  of  payment  on  it.  But  on  such  an  inquiry,  if  no  note  is  produced, 
the  plaintiff  is  entitled  to  nominal  damages.  And  so  here  the  plaintiff  is 
entitled  to  a  verdict  for  the  amount  of  the  bills  proved  on  the  counts  to 
ixrhich  the  defendant  has  pleaded,  and  to  Is,  damages  on  those  demurred  to, 
the  defendant  by  his  demurrer  having  admitted  the  existence  of  the  bills  de- 
clared on,  and  put  himself  to  the  judgment  of  the  court,  as  to  his  legal  lia- 
bility upon  them."  [CoLEBiDGE,  J.  Why  is  it  necessary  to  produce  the 
bill,  if  It  is  not  to  be  proved  ?]  The  rukng  of  Abbott,  C.  J.,  gives  the 
answer.  There  may  be  payments  endorsed.  [Lord  Denbian,  C.  J.  No 
payment  is  pleaded  here.]  The  Stamp  Act,  31  G.  3,  c.  25,  s.  19,(a)  enacts 
that  no  bill  of  exchange  not  drawn  on  a  proper  stamp  ^^  shall  be  pleaded  or 
given  in  evidence  in  any  court,  or  admitted  in  any  court  to  be  good,  useful, 
or  available  in  law  or  equity."  The  practice  now  contended  for  would 
make  such  a  bill  avaihble.  BiUers  v.  Bowkij  Barnes,  233 ;  Ellis  v.  Wall, 
Barnes,  234 ;  Snowden  v.  T%omas,  2  W.  Bl.  748 ;  and  TheUusson  v.  Fletcher j 
1  Dou^.  315,  316,  and  note  [2]  ibid.«  show  the  opinion  of  the  courts  that 
the  bill  or  note  must  at  least  be  produced.  [Colebidge,  J.  According  to 
those  cases  the  bill  or  note  must  be  proved.] 

Lord  Denman,  C.  J.  I  have  not  the  least  doubt  on  the  practice.  MuT" 
shall  V.  Gr^n  is  not  in  point.  The  plaintiff  there  obtained  nominal  damages 
*2f)fi1  ^"^  ^^^  ^counts  upon  two  bills,  and  recovered  the  amount  of  the 
•■  others,  which  was  all  he  desired.  Supposing  that  the  rule  contended 
for  as  to  production  of  the  instrument  could  prevail  now,  (and  I  do  not  see 
how  it  can  since  the  rule,  R.  Hil.  4  W.  4,(6)  that  payment  must  be  pleaded,) 
we  could  not  apply  it  in  this  case,  where  the  object  is,  not  to  ascertain  how 
much  is  due,  but  to  see  whether  a  penny  too  little  has  not  been  paid  for  the 
stamp.    There  will  be  no  rule. 

Williams,  Coleridge,  and  Wiohtman,  Js.,  concurred.     Rule  refused. 

(a)  Incorporated  with  stat  66  G.  3,  e.  184,  by  sect.  8  of  that  act :  Field  y.  Woodi^  7  A. 
&  E.  114,  (84  E.  C.  L.  R.) 

{b)  PUadiMgt  m  particular  JeHom,  L  3 ;  6  B.  d&  Ad.  viii. 


DOWNS  V.  GEORGE  COOPER. 

O.  demised  premises  to  D^  who  entered  and  paid  him  rent.  Daring  the  term,  a  third 
party,  T^  disputed  O.'s  title,  and  they  agreed  to  be  bonnd  by  the  opinion  of  a  barrister, 
who  decided  in  T.'s  favour.  O.  thereupon  delivered  up  the  title-deeds,  and  permitted 
T/s  attorney  to  tell  D.,  the  tenant,  that  he  must,  in  future,  pay  the  rent  to  T.  as  his 
landlord.  D.  then  paid  rent  accordingly ;  but  O.  afterwards  distrained  upon  him  for 
the  same  rent    On  replevin,  airowry,  and  plea  in  bar  stating  the  above  facts. 

Hkld^  that  G.'s  claim  of  title  as  landlord  to  D.  had  eipired;  that  his  conduct  amounted  to 
an  admission  of  that  fact ;  and  that  D.  was  not  estopped  from  alleging  it.  And,  per 
Lord  Denman,  C.  J.,  that  O.  was  estopped  from  setting  up  his  relation  of  landlord 
against  D.»  having  himself  induced  D.  to  pay  rent  to  another  person. 
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Replevin  for  goods  taken  in  a  d weDing^houae.  Avowiy,  alating  that  the 
plaintiff  held  and  enjojed  one  undivided  third  part  of  the  dweHing-faouae  in 
which,  &C.9  as  tenant  thereof  to  the  defendant  under  aad  by  Tirtoe  of  a  cer- 
tain  demise  thereof  to  plaintiflf  theretofore  made,  at  the  yearly  rent,  &c. ;  and, 
because  one  undivided  third  part  cfibe  sum,  &c.,  for  half  a  year's  rent  ending, 
&c.,  was  due  and  in  arrear  from  plaintiff  to  defendant,  deftsidant  well  avows, 
&£•    Verification. 

*Plea  in  bar.    That,  before  the  said  time  when,  &c.,  to  wit  on,  &c.,  r  .057 
certain  dilutes  and  difierences  had  arisen  and  were  dien  pending  be>  ^ 
tween  defendant  and  one  Thomas  Cooper,  toudiing  and  concerning  the  rig^t, 
title,  and  interest  of,  in  and  to  the  said  undivided  third  part  of  the  said  dwell* 
ing-house  in  which,  &c.,  insomuch  that  plaintiff  did  not  know  to  which  of  the 
two  be  was  bound  in  law  to  pay  the  rent  in  respect  thereof:  and  thereupoo, 
for  the  putting  an  end  to  the  said  differences,  defendant  and  Thomas  Cooper 
then,  to  wit  on,  &c.,  and  before  the  said  time  when,  Ate.,  respectively  sub- 
mitted themselves  to  the  opinion  of  one  Edward  Puiton  Cooper  to  be  eiveo 
of  and  concerning  the  said  differences ;  and  in  consideration  thereof,  ani 
that  the  said  Thomas  Cooper,  at  the  request  of  defendant,  had  then  promised 
defendant  to  abide  by  the  opinion  of  the  said  Edward  Purton  Cooper,  to  be 
so  given  in  and  upon  the  premises,  in  all  things  therein  contained  on  bis 
part  to  be  abided  by,  defendant  then  promised  the  said  Thomas  to  abide  bf 
the  same  in  all  things  therein  contained  on  his  part  to  be  abided  by.    Afer- 
ment,  that  the  said  Edward  Purton  Cooper,  having  taken  upon  himself  the 
burden  of  the  said  opinion',  afterwards,  and  before  the  said  time  when,  &c., 
to  wit  on,  &€.,  gave  nis  opinion  between  defendant  and  the  said  Thomas,  of 
and  concerning  the  said  diflerences,  and  did  thereby  give  it  as  his  opioioo 
that  all  right,  title,  and  interest  of,  in,  and  to  the  said  undivided  third  part, 
&c.,  was  then  of  right  vested  in  die  said  Thomas  and  not  in  the  defendant, 
and  that  defendant  had  then  no  right,  title,  or  mterest  therein  or  in  any  part 
thereof;  of  which  said  opinion  defendant  afterwards,  to  wit  on,  &€.,  and 
before  the  said  time  when,  &c.,*had  due  notice.    That,  in  pursuance  r«^^ 
of  the  said  submission  and  opinion,  the  muniments  of  the  said  un-   *- 
divided  third  part,  &c.,  by  the  consent  and  approbation  of  defendant,  wefe 
afterwards,  to  wit  on,  &ic.,  and  before  the  said  time  when,  &c.,  delivered  op 
to  the  md  Thomas,  and  that  on,  &c.,  and  before  the  said  time  when,  &c.,  with 
the  consent  and  approbation  of  the  defendant,  did  attorn  to  the  said  Thomas 
Cooper,  and  then  became  and  was,  and  from  thence  bitheito  bath  been  and 
still  is,  tenant  to  the  said  Thomas  Cooper  of  the  said  undivided  third  part  of 
the  said  dwelling-house  in  which,  Ate. :  without  this,  that,  at  the  said  tkne 
when,  &c.,  the  plaintiff  held  or  enjoyed  the  said  undivided  third  port  of  the 
.said  dwelling-house  in  which,  &c.,  as  tenant  thereof  to  the  defenoant  under 
the  alleged  demise  thereof  in  the  said  avowry  mentioned,  in  manner  and 
form,  &c.    Concluaon  to  the  country.    Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Chester  Summer  assizes, 
1840,  it  appeared  that,  in  the  spring  of  1835,  plaintiff  had  taken  the 

E remises  of  defendant,  and  entered  upon  them  as  his  tenant^  and  that  he  had 
eld  them  ever  since ;  but  that,  after  three  years'  possession,  he  had  refused  to 
pay  rent  any  longer  to  defendant,  saying  that  he  had  had  notice  from  Tluimas 
Cooper  not  to  do  so.  It  appeared  further,  by  the  plaintiff's  case/a)  that  a 
dispute  as  to  title  had  arisen  between  defendant  and  Thomas  Cooper,  as 
stated  in  the  plea ;  that  they  had  agreed  to  be  bound  by  the  ofnnion  of  t 


(a)  The  defendant's  cue  was  proved  ftrat»  Lord  Denaian*  C.  U  mliof  in  aifsoieiit, 
that  he  was  entitled  to  begin. 
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bairister ;  and  that  such  opinion  was  given  in  favour  of  Thomas  Cooper. 
^aKQ-i  A  meeting  was  held,  at  which  Thomas  Cooper,  the  ^defendant 
-I  GSeorge  Cooper,  and  their  respective  attorneys  were  present.  The 
opinion  was  read  over ;  and  George  Cooper's  attorney  then  said  to  him  that 
hia  claim  had  been  a  doubtful  one,  and  that  he  must  abide  by  the  opinion. 
George  Cooper  said  nothing.  The  title  deeds  were  then  handed  over  to 
Thomas  Cooper,  in  the  presence  of  George.  Thomas  Cooper's  attorney 
afterwards  communicated  this  transaction  to  the  plaintiff,  who  had  refused 
to  pay  rent  till  the  Question  was  settled ;  a  formal  notice  was  given  him  on 
behalf  of  Thomas  Cooper,  to  pay  the  rent  to  him  for  the  future ;  and  he, 
subsequently,  paid  rent  to  Thomas.(a) 

It  was  objected,  for  the  defendant,  that  the  relation  of  landlord  and  tenant 
between  him  and  the  plaintiff  was  not  shown  to  have  been  determined,  the 
plaintiff  not  having  proved  any  surrender  in  writing,  or  grant  of  the  rever- 
sion; and,  consequently,  that  the  plaintiff  was  precluded,  by  the  usual 
estoppel,  from  alleging  that  the  defendant  was  not  his  landlord.  [Lord 
Denman,  C.  J.,  save  leave  to  move  to  enter  a  verdict  for  the  defendant  if 
the  court  should  be  of  that  opinion :  but  he  hdd  that  the  estoppel  did  not 
arise  if  the  plaintiff  had  been  told,  with  the  defendant's  sanction,  that  he 
was  in  future  to  look  upon  Thomas  Cooper  as  his  landlord :  and  he  directed 
the  jury  to  find  for  the  plaintiff  if  they  thought,  upon  the  evidence,  that 
the  defendant  had  authorized  that  communication  to  him.  Verdict  for 
plaintiff. 

CoUinghamj  in  Michaelmas  term,  1840,  obtained  a  rule  to  show  cause 
why  a  verdict  should  not  be  entered  for  the  defendant,  on  the  ground  taken 
at  the  trial. 

*f2601  ^J'^i^  (with  whom  was  WeMy)  now  showed  cause.  The  ques- 
•l  tion  is  one  of  mere  fact ;  namely,  whether  the  defendant  authorized 
Thomas  Cooper  or  his  attorney  to  alter  the  tenancy,  to  release  the  plaintiff 
from  payment  of  rent  to  George,  and  to  sanction  his  paying  it,  in  future,  to 
Thomas.  The  barrister's  opinion  was  clearly  binding :  on  that  point  Price 
r.  HolUsj  1  M.  &  S.  105,  is  a  stronger  case  than  the  argument  here  requires^ 
The  title  was  ascertained  to  be  in  Thotias  and  not  in  George.  Nothing 
was  wanted  to  pass  it  from  one  to  the  ot£er.  The  plaintiff  would,  indeed, 
under  ordinaiy  circumstances,  have  been  estopped  from  alleging  his  land* 
lord's  want  of  title :  but,  if  he  was  informed,  by  authority  from  the  defendant, 
that  Thomas  was  to  be  considered  the  landlord  in  future,  there  is  no  estop 
pel.  The  case  is  like  those  in  which  the  tenant  to  a  mortgagor  in  posses- 
sion pays  rent  to  the  mortgagee,  after  notice  given  by  him  to  the  mortgagor 
that  the  rents  are  to  be  so  paid. 

E,  V.  WilUamM^  contri.  In  the  case  last  put,  the  tenant  shows  that  the 
title  of  the  landlord  under  whom  he  came  in  has  been  determined.  That 
was  the  ground  of  decision,  upon  this  point,  in  Doe  dem,  ISgginbotham  v. 
Barton,  11  A.  fc  E.  307,  (39  E.  C.  L.  R.)  The  evidence  here  did  not 
show  a  determination  of  tiUe.  That  could  be  effected  only  by  deed  granting 
the  reversion,  or  by  surrender  of  the  term.  A  surrender  must  be  by  deed 
or  note  in  writing,  or  by  act  and  operation  of  law ;  stat.  29  Car.  2,  c.  3,  s.  S. 
The  rule  as  to  surrender  by  operation  of  law  has  been  extended  by  Thomae 
*f2611  ^'  Cooky  2  B.  &  Aid.  119,  and  other  cases;  but  *in  TTunnas  r. 
•I  Cookj  there  was,  in  eflect,  a  re*gninting  of  the  premises  to  a  new 
tenant,  and  an  actual  change  of  possession,  a  fiict  which  excludes  the  sup>- 

(a)  See  slto  the  statemem  of  facts  in  the  Jadgment  of  Lord  Denman,  C.  J.,  p.  S61^ 
It. 
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position  of  fraud.  Surrender  implies  diat  the  landlord  has  the  reveraon^; 
here  that  was  denied ;  therefore  no  surrender  can  have  been  contemplated. 
The  defendant  George  Cooper  had  the  same  title  at  the  time  of  the  trial  as 
when  he  granted  the  term.  The  plaintiff  cannot  put  his  case  upon  a  re-giant 
by  Thomas  Cooper  to  him  ;  for,  if  that  existed,  Thomas  would  be  entitled 
to  sue  for  the  rent  as  reversioner.  But  could  he  have  retained  his  right  to 
the  rent  under  a  special  count,  alleging  a  grant  of  the  reversion  to  him? 
[WiGHTMAN,  J.  Is  not  the  arrangement  that  was  made  equivalent  to  aa 
admission  by  George  Cooper  that  his  title  had  expired?]  The  sugges- 
tion here  is,  not  that  the  title  had  expired,  but  that  the  landlord  never  had 
title :  and,  if  that  be  true,  the  tenancy  operates  as  an  estoppel,  and  precludes 
the  tenant  from  allying  the  truth.  [Coleridge,  J.  You  say  that,  as 
against  a  tenant,  the  landlord  might  have  set  up  title  after  his  claim  to  the 
premises  had  in  reali^  been  found  bad.  But  the  landlord  here  has  said, 
'*  because  my  title  is  round  to  be  bad,  I  wish  you  to  pay  rent  in  future  to 
Thomas."  Lord  Denman,  C.  J.  The  estoppel  on  the  tenant  is  met  by  aa 
estoppel  on  the  landlord,  arising  from  his  own  representation,  which  has  io- 
fluenced  the  tenant's  conduct.]  Nothing  more  appears  than  an  admissioi 
by  the  landlord.  [Wightman,  J.  Yes:  a  direction  to  the  tenant  to  paj 
rent  in  future  to  another  person.]  A  dangerous  species  of  evidence  is  let  ia 
bv  giving  effect  to  such  declarations  and  supposed  admissions  of  a  laudlori 
*ft  may  appear  in  this  case  that  the  defendant  had  originally  no  r^ogo 
title ;  still  the  relation  of  landlord  and  tenant  exists,  and  nothing  has  '• 
legally  changed  it.  The  doctrine  of  estoppel  assumes  want  of  title. 
.  Lord  Denman,  C.  J.  I  am  not  sony  to  have  an  opportunity  of  obserriog 
fully  on  the  facts  of  this  case. 

The  defendant,  claiming  property,  under  a  will,  of  the  value  of  not  more 
than  100/.,  put  the  plaintiff  into  possession  of  it,  as  his  tenant.  A  doubt 
arose  whedier  the  defendant  or  a  brother  of  his  was  the  person  really  eo- 
titled ;  and,  to  avoid  litigation  between  brothers  in  so  small  a  matter,  boA 
agreed  to  abide  by  the  opinion  of  a  barrister,  to  whom  a  case  was  sobmit- 
ted.  His  opinion  was  favourable  to  the  brother  and  adverse  to  the  defend- 
ant. This  arrangment  was  made  known  to  the  plaintiff  from  the  first,  as 
well  as  the  barrister's  decision.  Afterwards  the  plaintiff  paid  hb  rent  to 
the  brother  for  some  time  without  claim  or  objection  from  the  defendant: 
but  the  defendant  conceived  a  suspicion  that  the  barrister's  opinion  was  not 
correct,  and  proceeded,  on  two  different  occasions,  to  distrain  for  rent.  The 
plaintiff  had  already  paid  the  rent  for  three  periods  to  the  defendant's  bro- 
ther. He  replevied  ;  and  two  actions  of  replevin  came  on  for  trial  before 
me  at  Chester.  I  felt  confident  that  there  must  be  some  means  of  defeating 
this  violation  of  an  equitable  arrangement,  and  told  the  jury  that,  if  the  facts 
above  detailed  were  proved  by  the  evidence,  the  plaintiff  could  not  be  con- 
sidered as  the  defendant's  tenant  at  the  times  of  distraining.  It  appeared  to 
me  that,  if  a  tenant  is  estopped  from  denying  the  title  of  the  landlord  who 
gives  him  possession,  the  landlord  must  also  be  estopped  from  *treat*  r«2g3 
mg  as  his  tenant  him  whom  he  has  required  to  enter  into  that  relation  *- 
with  another  instead  of  himself.  It  is  satisfiictory  to  find  that  in  the  view 
now  taken  of  the  facts  by  my  learned  brothers,  this  direction  was  conform- 
able to  the  strictest  principles  of  law,  inasmuch  as  a  tenant,  though  not  pe^ 
mitted  to  deny  the  right  of  demising,  may  allege  that  that  right  has  since 
expired  ;  and  the  notice,  given  by  the  defendant  to  the  plaintiff,  of  the  ar- 
rangement by  which  be  was  for  tne  future  to  pay  no  more  rent  to  him,  was 
evidence  that,  whatever  hi»  title  might  have  been,  it  had  then  detenninid.. 
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Williams,  J.  That  which  took  place  was,  in  effect,  a  statement  by  the 
defendant  himself  that  bis  title  was  at  an  end.  At  a  former  period  the  tenant 
could  not  have  disputed  the  title :  but  the  proceedings  here,  and  the  land- 
lord's  submission  to  the  new  arrangement,  operate  as  a  direct  admission. 

Coleridge,  J.  This  case  comes  strictly  within  the  rule  that  a  tenant 
may  rely  upon  his  landlord's  title  having  expired.  No  fact  is  disputed  ;  the 
only  subject  of  dispute  is  whether  the  question  left  to  the  jury  was  one  which 
might  be  put  to  them.  As  between  the  plaintiff  and  defendant,  there  was 
at  one  time  a  landlord's  tide.  Then  the  title  comes  in  question  between 
the  defendant  and  a  third  person ;  a  decision  is  given  against  the  defendant ; 
and  he  communicates  that  to  the  plaintiff,  and  says,  "  my  claim  of  title  is 
at  an  end."  After  that  he  cannot  dbtrain  for  the  rent.  Mr.  Williams 
suggests  as  a  difficulty  that,  if  the  defendant  is  no  longer  iandlohl,  no  per- 
son appears  entitled  as  reversioner :  but  such  a  difficulty  need  not  arise. 
*2fi41  '^^^^  ^^^  ^^  ^reversion  to  pass  from  George  Cooper.  It  must  be 
^  taken  that,  down  to  the  time  when  the  title  was  ascertained,  the 
plaintiff  occupied  only  by  permission  of  the  true  owner. 

WiGHTicAN,  J.  According  to  Gravenor  v.  Woodhouse,  1  Bin^.  38,  and 
other  cases,  a  tenant  may  allege  that  his  landlord's  title  has  expired :  and, 
here,  the  arrangement  come  to  between  Thomas  and  George  Cooper,  and 
the  declaration  to  the  plaintiff,  made  at  least  by  authority  of  George,  amounted 
to  an  admission  that  be  could  no  longer  claim  title.         Rule  discharged* 

LANE  V.  TEWSON. 
Tms  case  is  reported,  12  A.  &  E.  116,  note  a,  (40  E.  C.  L.  R.) 
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The  highway  act,  5  &  6  W.  4,  c.  60,  s.  65,  enacts  that,  if  the  surveyor  shall  think  that 
any  carriageway  or  cartway  is  prejudiced  by  the  shade  of  any  hedges,  and  that  the 
sun  and  wind  are  ezcladed  from  such  highway  to  the  damage  thereof,  or  if  any  obstruc- 
tion is  caused  in  any  carriageway  or  cartway  by  any  hedge,  the  owner  of  the  land 
on  which  the  hedge  stands,  on  the  surveyor's  information,  may  be  summoned  before 
a  special  session  for  the  highways  to  show  cause  why  the  hedges  are  not  cut,  pruned, 
or  plashed  in  such  manner  that  the  carriageway  or  cartway  shall  not  be  prejudiced 
by  the  shade  thereof,  and  that  the  sun  and  wind  may  not  be  excluded  from  such  car* 
riageway  or  cartway  to  the  damage  thereof,  or  why  the  obstruction  caused  in  such 
carriageway  or  cartway  should  not  be  removed ;  and  if  the  justices  shall  order  that  such 
hedges  shall  be  cut,  pruned  or  plashed  in  manner  aforesaid,  or  such  obstruction  re- 
moved, the  owner  shall  comply  within  ten  days  after  service  of  the  copy  of  the  order, 
and,  in  default  there^)f,  shall  be  subject  to  a  penalty :  And  the  surveyor,  if  the  order 
be  not  complied  with,  is  authorized  and  required  to  cut,  prune,  or  plash  such  hedges 
for  the  benefit  and  improvement  of  the  highway,  and  to  remove  such  obstruction  to  the 
best  of  his  skill  and  judgment,  and  according  to  the  true  intent  and  meaning  of  the  act 

At  a  special  session  for  the  highways,  an  order  was  made  reciting  a  complaint  by  the 
surveyor  that  the  owner  had  refused  and  neglected  to  cut,  prune,  or  plash  certain 
hedges,  **  whereby  the  sun  and  wind  were  excluded  from  the  said  carriageway  or 
cartway,  to  the  damage  thereof,  and  whereby  also  obstructions  were  caused  in  the 
said  carriageway  or  cartway,  contrary  to  the  statute,**  Ac. ;  that  the  owner  had  appear- 
ed and  the  offence  was  proved ;  and  the  ju&fJces  did  thereby  order  the  owner  to  **  cause 
the  said  hedges  to  be  cut,  pruned,  or  plashed,  and  the  said  obstruction  complained  6f, 
to  the  injury  or  damage  of  the  said  highway,  removed,  within  ten  days  from  the  ser* 
vice  hereof.** 

The  order  being  served  on  the  owner,  he  cut  away  some  part  of  the  hedge;  but  the  sur- 
veyor, considering  the  order  not  properly  complied  with,  summoned  him  before  two 
justices,  who  imposed  a  penalty  on  him ;  and,  after  ten  days,  the  surveyor  himself  col 
ib«)  hedge.    Br/d, 
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1.  That  the  order  was  bad  for  not  specifying  more  partiealarljr  in  what  manner,  and  tc 
wbui  extent,  the  owner  was  to  cut  the  hedge. 

t.  That  this  was  Mabstantial  defect,  and  not  one  merely  of  form. 

3.  That  the  surveyor  was  liable  to  trespass  for  cutting  the  hedge,  although  (as  was 
found  by  the  jury)  he  had  not  cut  it  more  than  the  order  required,  and  although  the 
owner  had  not  cut  it  ao  much  as  the  order  required ;  and  although  the  owner  had  m> 
quiesced  (as  was  contended)  in  the  goodness  of  the  order,  by  partially  obeying  it: 
For  the  surveyor  had  no  power  to  act  except  in  the  owner's  default,  which  could  not 
take  place  without  a  valid  order. 

Trespass  for  breaking  plaintiff's  close,  in  the  pariA  of  Hasketcm,  io 
Suffolk,  and  cutting  down,  breaking  down,  tearing,  cutting,  damaging,  and 
destroying  plaintiflrs  hedges  and  felling,  cutting  down,  prostrating,  damag- 
ing, and  destroying  the  trees,  bushes,  i£rubs,  and  thorns  of  plaintiff. 

Plea,  Not  guil^,  by  statute  (5  &  6  W.  4,  c.  50,(a)  s.  109.  Issue 
thereon. 

(a)  <*  To  consolidate  and  amend  the  laws  relating  to  highways  in  that  part  of  (heat 
Britain  called  England." 

Sect.  65  enacts,  '*  that  if  the  surveyor  shall  think  that  any  carriageway  or  cartway  is 
prejudiced  by  the  shade  of  any  hedges,  or  by  any  trees  (except  those  trees  planted  for 
ornament  or  for  shelter  to  any  hop  ground,  house,  building,  or  court-yard  of  the  owoer 
thereof,)  growing  in  or  near  such  hedges  or  other  fences,  and  that  the  sun  and  wisd 
are  excluded  from  such  highway,  to  the  damage  thereof,  or  if  any  obstruction  is  caused 
in  any  carriageway  or  cartway  by  any  hedge  or  tree,  it  shall  be  lawful  for  any  one 
justice  of  the  peace,  on  the  application  of  the  said  surveyor,  to  summon  the  owner  of 
the  land  on  which  such  hedges  or  trees  are  growing  next  adjoining  to  such  carria^ 
way  or  cartway  to  appear  before  the  justices  at  a  special  sessions  for  the  high^'ays  to 
show  cause  why  the  said  hedges  are  not  cut,  pruned,  or  plashed,  or  such  trees  &ot 
pruned  or  lopped,  in  such  manner  that  the  carriageway  or  cartway  shall  not  be  jnt- 
judiced  by  the  shade  thereof,  and  that  the  sun  and  wind  may  not  be  excluded  froa 
such  carriageway  or  cartway  to  the  damage  thereof,  or  why  the  obstruction  caused  in 
such  carriageway  or  cartway  should  not  be  removed;  and  the  question  as  to  tbeeoi- 
ting,  pruning,  or  plashing  such  hedges,  or  the  pruning  and  lopping  such  trees,  or  the 
removal  of  such  obstructions  as  aforesaid,  shall,  upon  proof  of  the  service  of  such 
sommons,  and  whether  the  said  owner  attend  or  not,  be  determined  at  the  discretioo 
of  such  last-mentioned  justices;  and  if  such  justices  shall  order  and  direct- that  sueh 
hedges  shall  be  cut,  pruned,  or  plashed,  or  such  trees  pruned  or  lopped,  in  manner 
aforesaid,  or  such  obstruction  removed,  the  said  owner  shall  comply  therewith  witkin 
ten  days  atter  a  copy  of  such  order  shall  have  been  led  at  the  usual  place  of  abode  of 
the  said  owner  or  of  his  steward  or  agent,  and  in  default  thereof  shall  forfeit,  on  con- 
viction, a  sum  not  exceeding  40t.;  and  the  said  surveyor,  if  the  order  of  the  said  jas- 
lices  is  not  complied  with,  shall  and  he  is  hereby  authorized  and  required  to  cot,  prone, 
or  plash  such  hedges,  and  to  prune  and  lop  such  trees,  for  the  benefit  and  improvement 
4)f  the  highway,  and  to  remove  such  obstruction  as  aforesaid,  to  the  best  of  his  .«kiU 
and  judgment,  and  according  to  the  true  intent  and  meaning  of  this  act;"  the  surveyor 
to  be  reimbursed  bv  the  owner  for  the  expenses  over  and  akx>ve  the  forfeiture;  witht 
power  of  distress  for  the  expenses  and  penalties,  on  proof  made  to  a  justice  at  special 
sessions. 

Sect.  66,  limits  the  time  during  which  any  person  may  be  compelled,  or  the  surveyor 
permitted,  to  cut,  prune,  dec,  to  the  time  between  the  last  day  of  September  and  the 
last  day  of  March,  in  the  case  of  hedges;  with  other  limitations  as  to  the  felling,  dec 
of  trees. 

Sect.  107  enacts,  **  that  no  rate,  nor  any  proceeding  to  be  had  touching  the  convictioa 
of  any  offender  against  this  act,  or  any  oitier  made,  or  any  other  matter  or  thing  done  or 
Iransacted  in  or  relative  to  the  execution  of  this  act,  shall  be  vacated  or  quashed  for 
want  of  form,  or  be  removed  or  removable  (except  as  herein  mentioned)  by  certiorari, 
or  any  other  writ  or  process  whatsoever,  into  any  of  his  majesty's  courts  of  record  at 
Westminster.** 

Sect  1  IS  enacts,  **  that  the  forma  of  proceedings  relative  to  the  several  matters  contain- 
ed in  this  act,  which  are  set  forth  and  expressed  in  the  schedule  hereto  annexed,  shall  be 
used  upon  all  occasions,  with  such  additions  or  variations  only  aa  may  be  necessary 
to  adapt  them  to  the  particular  exigencies  of  the  case ;  and  that  no  objection  shall  be 
made  or  advantage  taken  for  want  of  form  in  any  such  proce«uiings  by  any  person 
whomsoever.** 
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^Qggi       *0d  the  trials  before  Patteson,  J.,  at  the  Snfiblk  Summer  assizes, 

-■  1840,  it  appeared  that  the  defendants  were  surveyors  of  the  high- 
*2fi71   ^^y^  ^^  ^^  parish  of  Hasketon,  where  *the  plaintiflM  field,  the  locus 

^  in  quo,  was  situated,  one  side  of  the  field  being  divided  from  a  highway 
for  carriages,  within  the  parish,  by  a  hedge.  On  23d  November,  1839,  the 
defendants,  having  previously  requested  the  plaintiff  to  cut  down  a  part  of  the 
hedge  which,  as  they  alleged,  was  injurious  to  the  highway,  laid  an  infor- 
mation  before  a  magistrate,  and  summoned  the  plaintiff.  The  case  was 
heard  at  a  special  session  for  the  highways,  on  27th  November,  1839,  when 
the  following  order  was  made,  under  s.  65,  of  stat.  5  &  6  W.'4,  c.  50. 

Suffolk  to  wit:  Whereas,  on  the  23d  day  of  November,  1839,  informa- 
tion and  complaint  was  made,  on  oath,  unto  me,  Greorge  Thomas,  Esq.,  one 
of  her  majesty's  justices  of  the  peace  for  the  said  county  of  Suffolk,  and  re- 
sworn  on  the  27th  day  of  the  same  month  of  November,  before  me,  the  said 
George  Thomas,  and  Robert  Newton  Shawe,  Esq.,  one  other  of  her  majes- 
ty's justices  of  the  peace  for  the  said  county,  by  Edmund  Jenney,  of  Haske- 
ton,  in  the  said  county,  esquire,  and  one  of  die  surveyors  of  the  highways  of 
the  same  parish,  that  Abraham  Brook  of  Woodbridge,  in  the  said  county," 
•2681    *^*>  '^  being  the  owner  of  a  certain  farm,  hereditaments  and  premises, 

•'  situate  in  the  said  parish  of  Hasketon,  in  the  occupation  of,"  &c., 
*'  had  refused  or  neglected  to  cut,  prune,  or  plash  the  hedges,  and  to  prune 
or  top  the  trees,  hereinafter  mentioned,  upon  his  said  farm  at  Hasketon 
aforesaid,  (that  is  to  sajr,)  the  several  trees  on  the  right  hand  side  of  the  car 
riageway  or  cartway,  situate  in  the  said  parish  of  Hasketon,  leading,"  &c.. 
(other  trees  were  ako  mentioned) ;  '^  and  also  the  trees  and  hedges,  on  the 
same  side  of  the  said  carriageway  or  cartway,  growing  or  standing  in  a 
fence  adjoining  a  certain  field  called,"  &c.  (other  trees  and  hedges  were  also 
mentioned;)  ^^  whereby  the  sun  and  wind  were  excluded  from  the  said  car- 
riageway or  cartway,  to  the  damage  thereof,  and  whereby  also  obstructions 
were  caused  in  the  said  carriageway  or  cartway,  contrary  to  the  statute  in 
that  case,"  &c. :  "  and  whereas,  the  said  Abraham  Brook  having  appeared 
before  us,  the  said  justices,  at  a  special  sessions  for  the  highways,  held  at," 
&c.,  "on  the  said  27  th  day  of  November  instant,  in  pursuance  of  a  sum* 
mons  duly  served  upon  him,  to  answer  the  said  charge,  and  the  said  ofience 
having  been  fully  proved  before  us,  upon  the  oath  of  George  Runnacles, 
also  one  of  the  surveyors  of  the  said  highway:  we,  the  said  justices,  do 
hereby  order  the  said  Abraham  Brook  to  cause  the  said  hedges  to  be  cut, 
pruned,  or  plashed,  and  the  said  trees  to  be  pruned  or  lopped,  and  the  said 
obstruction  complained  of,  to  the  injury  or  damage  of  the  said  highway, 
removed,  within  ten  days  from  the  service  hereof:  and  we  do  also  hereby 
order  the  said  Abraham  Brook  to  pay  the  sum  of  6s.  6d.  to  the  said  Edmund 
Jenney,  being  the  costs  incurred  by  him  up  to  the  present  time.  Given," 
^2gQi"  &c.  (^th  November,  1839.)    *This  order  was  served  on  the  plain- 

^  tiff;  and  he  actually  cut  away  some  part  of  the  hedge.  After  the 
expiration  of  ten  days,  the  defendant  Jenney  laid  an  information,  before  two 
justices,  that  the  plaintifT  had  not  complied  with  the  order ;  and  the  plain- 
tiff, upon  such  information,  was  convicted,  24th  December,  and  a  penalty 
of  5^.,  with  costs,  imposed  upon  him.  On  26th  December,  the  defendants 
out  the  hedge ;  which  was  the  act  complained  of.  The  counsel  for  the 
plaintiff  contended  that  the  defendants  were  not  protected  by  the  order, 
inasmuch  as  it  was  bad  on  several  grounds ;  among  others,  because  it  nierely 
ordered  that  the  plaintiff  should  cut,  prune,  or  plash,  and  did  not  s])ecify 
mifHciently  in  what  manner  the  plaintiff  was  to  cut  the  hedge ;  that  the  sta 
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tiite,  s.  65,  required  that  the  order  should  direct  the  owner  to  cut,  prune, 
and  plash  *^  in  manner  aforesaid,"  that  is,  ^^  that  the  carriageway  or  cartway 
shall  not  be  prejudiced  by  the  shade  thereof,  and  that  the  sun  and  wind  may 
not  be  excluded  from  such  carriageway  or  cartway  to  the  damage  thereof." 
The  learned  judge  was  of  opinion  that  the  order  was  sufficient ;  and  he  de> 
sired  the  jury  to  find  for  the  defendants,  unless  they  thought,  either  that  the 

ElaintiiT  had  fully  complied  with  the  order  before  the  defendants  cut  the 
edge,  or  that  the  defendants  had  cut  the  hedge  more  than  was  necessary. 
Verdict  for  defendants. 

In  Michaelmas  term,  1840,  Kdly  obtained  a  rule  for  a  new  trial,  on  the 
ground  of  misdirection. 

J3.  Andrews  and  Bytes  now  showed  cause.    It  is  not  necessary  that  the 
order  should  be  strictly  accurate.     The  defendants  did  not  act  under  it ; 
they  are  to  perform  tne  duty  which  the  order  imposes  on  the  owner, 
*in  case  of  his  default.     Sect.  20  subjects  the  surreyors  to  a  penalty    r^^Q 
if  they  neglect  their  duty.     It  is  not  as  if  the  surveyors  were  justify-    ■• 
ing  in  an  action  of  trespass  for  distraining  for  the  expenses  or  a  penalty ;  in 
that  case  they  would  perhaps  have  to  show  a  good  order.     [Coleridge,  J. 
How  can  the  owner  make  default  unless  the  order  which  he  is  said  to  hare 
disobeyed  be  valid  ?]     In  HtUl  v.  BiggSy  2  Salk.  674,  where  a  party,  who 
was  sued  on  a  bond  conditioned  to  stand  to  the  order  of  certain  justices, 
pleaded  that  they  had  made  no  order,  and  demurred  to  a  replication  setting 
the  order  out,  it  was  held  that  he  could  not  object  to  the  order ;  for  that  the 
order,  being  a  judicial  act,  was  an  order  till  avoided.    At  all  events,  the 
surveyors  cannot  become  liable  by  any  informality  in  the  instrument.    An 
order,  when  thus  questioned  collaterally,  will  not  be  interpreted  so  strictlj 
as  a  conviction.     A  conviction  is  bad,  if  drawn  in  the  alternative ;  Ex  parte 
Painy  5  B.  &  C.  251 :  not  so  an  order ;  Rex  v.  ARddlehurst^  1  Burr.  399.(a) 
There  is,  indeed,  a  dictum  in  Day  v.  Kingj  5  A.  &  £.  359,  367,  which 
may  appear  to  qualify  this.     But  every  thing  will  be  intended  in  support  of 
an  order,  though  it  is  otherwise  in  the  case  of  a  conviction ;  Rex  v.  Morris, 
4  T.  R.  550,  552.     [Williams,  J.     The  rule  is  different  in  questions  of 
jurisdiction ;  Rex  v.  nulcoU^  6  T.  R.  583.]    An  order,  if  substantially  good, 
should,  on  general  principles,  be  upheld.    And,  by  the  statute,  in  this  par* 
ticular  instance  the  order  cannot  be  invalidated  by  mere  informality ;  sects. 
107,   118.     The  surveyor  has  no  means  of  seeing  the  order.     [Lord 
*Denman,  C.  J.     No  notice  to  the  surveyor  is  expressly  required  r.^-j 
by  the  act,  to  set  him  in  motion :  but  must  not  that  be  implied  ?(&)]  ^ 
It  is  objected  that  the  order  does  not  sufficiently  show  what  the  plaintiff  was 
to  do.     But  he  is  precluded  from  taking  that  objection ;  for,  in  fact,  he  has 
admitted  that  the  order  is  binding,  by  professing  to  act  under  it.    Then, 
how  far  is  particularity  to  go  ?     The  order  cannot  specify  the  precise  extent 
of  the  necessary  pruning ;  and  the  owner  cannot  object  that  too  little  is  re> 
quia*d  of  him,  or  that  a  discretion  has  been  given  hira.     Besides,  the  onief 
recites  the  nature  of  the  nuisance :  the  mandatory  part  must  be  understood 
with  reference  to  the  extent  of  the  nuisance  described,  and  what  is  to  be 
put  an  end  to.     The  owner  is  ordered  to  cause  **  the  said  obstruction  com- 
plained of"  to  be  "  removed," 

Kelly  J  (with  whom  was  O^Malley,)  contra.     The  surveyors  are  not  bouod 

(a)  It  VTM  objected  that  the  order  in  the  present  case  was  bad  as  being  in  the  alters^ 
tive ;  and  Rez  v.  North,  6  D.  dc  R.  149,  on  an  information,  was  also  cited :  bat  on  tkit 
point  the  court  gave  no  decision. 

(6)  See  Painter  ▼.  Liverpool  Gat  Company,  3  A.  dc  E.  439. 
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or  em|>owered  to  act  till  the  owner  has  disobeyed  an  order  made  by  the 
justiceb  according  to  the  statute :  therefore,  to  justify  the  surveyors,  the  first 
step  muflt  be  to  show  the  exbtence  of  such  an  order.  The  question  there- 
fore arises,  whether  the  order  proved  was  such  an  order  as  the  statute  de- 
scribes. That  can  be  determined  only  by  the  order  itself:  the  supposed 
acquiescence  of  the  owner,  which  is  said  to  have  been  here  shown  by  his 
profes$ib42;  to  obey  the  order,  cannot  prove  its  validity.  Even  if  the  defect 
were  one  of  form  only,  sects.  107,  118,  would  not  cure  it.  Sect.  107 
merely  prevents  vacating  or  quashing  or  removing  the  proceedings.  That 
«27oi   ^  °o^  *attempted  here :  but  the  plaintiff  is  entitled  to  challenge  the 

-'  correctness  of  the  order  as  it  stands.  The  legislature,  when  it  in- 
tends to  prevent  this,  usually  employs  such  words  as  '^  no  advantage  shall 
be  taken  in  any  proceeding  for  want  of  form,"  or  the  like.  Sect.  118,  in- 
deed, enacts  generally  that  no  objection  shall  be  taken  to  want  of  form ;  but 
the  enactment  applies  only  to  *'  such  proceedings"  as  the  section  refers  to ; 
and  those  are  only  proceedings  of  which  the  forms  are  given  in  the  schedule : 
whereas  no  form  for  an  order  of  this  kind  is  there  given.  But,  even  if, 
on  general  principles,  the  court  would  uphold  the  surveyors  protected  in 
obeying  an  order  which  is  merely  informal  and  has  not  been  quashed,  the 
defect  complained  of  here  is  one  of  substance.  How  is  the  owner  to  know 
when  he  has  complied  with  such  an  order?  The  result  of  the  nuisance  is, 
indeed,  stated :  but  the  mandatory  part  contains  no  specification  whatever. 
It  is  said  that  it  will  be  understood  by  reference  to  the  nature  of  the  com- 
plaint: but  would  it  be  sufficient  if  the  order  merely  directed  in  terms  that 
the  owner  should  comply  with  the  statute  ?  Suppose  the  owner  had  to  plead 
a  compliance  with  an  order :  would  it  be  enough  to  plead  that  he  had  caused 
the  hedges  to  be  cut,  pruned,  or  plashed,  and  the  obstruction  to  be  re- 
moved ?  [Patteson,  J.  He  would  probably  in  this  instance  show  a  com- 
pliance with  the  order  according  to  its  legal  effect.]  That  proves  that  the 
order  is  insufficient ;  for  he  would  comply  with  it  if  he  cut,  pruned,  or  plash- 
ed at  all.  In  Rex  V.  Walshj  1  A.  &  £.  481,  a  statute,  (3  &  4  W.  4,  c.  55, 
8.  27,)  made  it  an  offence  to  refuse,  to  deliver  a  certificate  to  the  proper 
*2731  ^^^^^  ^^  ^^  majesty's  *customs ;  and  the  description  of  the  offence 

-^  in  a  conviction  stated  merely  a  refusal  to  deliver  ^^  to  his  majesty's 
officers  of  customs :"  the  statute  also  required  that  it  should  be  delivered  up 
"for  the  purposes  of  such  ship  or  vessel,  as  occasion  shall  require ;"  and 
the  conviction  stated  merely  a  refiisal  to  deliver  ^'  for  the  necessary  purposes 
of  the  said  sloop  or  vessel:"  and  both  these  were  held  defects  in  substance, 
not  form,  and  therefore  not  cured  by  stat.  G.  4,  c.  23,  s.  3,  which  directs 
that,  after  the  merits  have  been  tried,  and  the  conviction  has  been  either  not 
appealed  against  or  affirmed  on  appeal,  '*  such  conviction  shall  not  aftcN 
wards  be  set  aside  or  vacated  in  consequence  of  any  defect  of  form  what 
ever,  but  the  construction  shall  be  such  a  fair  and  liberal  construction  as 
will  be  agreeable  to  the  justice  of  the  case."  An  attempt  is  made  to  apply 
to  the  order  in  this  case  a  looser  rule  of  construction  than  would  be  applied 
to  a  conviction.  HaU  v.  Biggs,  2  Salk.  674,  and  Rex  v.  Middlehurstj 
1  Burr.  399,  do  not  bear  upon  a  case  where  the  question  arises  in  this  form : 
if  they  do,  they  cannot  be  supported.  In  Day  v.  King^  5  A.  &  E.  359,  an 
order  of  justices  was  impeached,  in  an  action  of  trespass  for  a  distress  under 
the  order,  for  defects  which  might  have  been  set  i*  ght  by  intendment  more 
simply  than  the  defect  here  complained  of:  and  there  Williams,  J.,  said, 
^'  I  do  not  know  of  any  distinction,  as  I  have  had  other  occasions  of  pointing 
out,  between  a  conviction  and  an  order."     [Williams,  J.    That  is,  with 


672  Brook  v.  Jenney.  M.  T-  1841.  £273 

respect  to  the  necessity  of  showing  jurisdiction,  as  appears  fiom  what  fol- 
I0WS.J  This  is  a  questi<Hi  of  jurisdiction.  Christie  t.  Unwinj  1 1  A.  &  £. 
.373,  is  a  very  strong  instance  of  the  extent  to  which  this  court  has  felt  itself 
compelled  to  *go,  in  refusing  to  intend  fiicts  which  ou^t  to  appear  r»^  j 
for  the  purpose  of  showing  jurisdiction.  There  an  order  of  the  Lord  ^ 
Chancellor  was  impeached  in  an  action  of  trorer:  and  Coleridge,  J.,  said, 
*^  We  cannot  intend  for  or  against  the  order,  but  must  decide  according  to 
the  words.  However  high  the  authority  may  be,  where  a  special  statutory 
power  is  exercised,  the  person  who  acts  must  take  care  to  bring  himself 
within  the  terms  of  the  statute.  Whether  the  order  be  made  bv  the  Lord 
Chancellor  or  by  a  justice  of  peace,  the  facts  which  gave  the  autiiority  must 
be  slated."    (He  was  then  stopped  by  the  court.) 

Lord  DcKMAN,  C.  J.  It  appears  to  me  that  the  objection  is  good.  The 
attention  of  the  owner  ought  to  be  called  to  the  manner  in  which  he  is  re- 
quired to  do  what  is  ordered.  It  is  not  enough  to  call  upon  him  to  cause 
the  hedges  to  be  cut,  pruned,  or  plashed,  when  he  may  well  be  in  doubt 
what  it  is  that  these  words  mean ;  nor  to  direct  him  to  remove  the  said  ob- 
struction complained  of,  without  pointing  out  what  the  obstruction  is,  nor 
whether  it  is  specifically  limited  to  the  exclusion  of  the  sun  and  wind. 
There  must,  therefore,  be  a  new  trial. 

Patteson,  J.  For  some  time  I  thou^t  that  the  objections  to  the  order 
mi^t  be  considered  as  merely  formal :  but  I  do  not  see  how  the  difiicultj 
now  urged  can  be  got  over.  It  b  not  met  by  the  argument  that  the  survey- 
ors  do  not  know  whether  the  order  be  good  or  bad :  they  put  themselves  10 
motion  on  the  assumption  that  it  is  good.  And  I  do  not  well  understand 
why  the  surveyors  should  not  have  the  order  to  serve  upon  the  owners. 
.  ^Williams,  J.  The  language  of  sect.  65  puts  the  matter  out  of  r^^^R 
doubt.  The  surveyors  are  not  to  act  except  in  the  case  of  an  order  *■ 
being  made  which  is  not  complied  with.  Therefore,  of  necessity,  befine 
we  hold  that  the  surveyors  were  authorized  or  required  to  act,  we  must  see 
what  manner  of  order  was  made.  And,  not  to  advert  to  other  defects,  I 
must  say  that  the  object  to  which  the  cutting,  pruning,  or  plashing,  were  to 
be  directed,  and  what  they  were  to  effect,  namely,  that  the  carriage  or  cart- 
way might  not  be  prejudiced  by  the  shade,  nor  the  sun  and  wind  excluded, 
is  a  necessary  part  of  the  description  of  what  ought  to  be  done,  and  the 
omission  to  do  which  is  to  set  the  surveyors  in  motion.  Now  nothing  of 
this  sort  appears ;  any  cutting,  pruning,  or  plashing  would  be  a  compliance 
with  the  onler ;  and  would,  to  a  certain  extent,  have  the  efiect  of  disencum- 
bering the  way. 

Coleridge,  J.  There  may  be  some  apparent  hardship  in  this  case :  but 
that  is  no  more  than  must  often  occur  when  parties  have  to  act  under  an 
order.  Constables,  for  instance,  are  so  situated.  The  surveyors  here  are 
trespassers,  prim&  facie ;  and  no  order  which  is  not  a  valid  order  issued  hy 
a  competent  authority  will  protect  them.  I  agree  that  this  is  a  defect  of 
substance.  It  is  not  enough  to  order  the  owner  to  do  the  acts ;  he  should 
have  been  ordered  to  do  the  acts  in  manner  and  so  as  to  produce  the  pa^ 
ticular  effect  specified  in  the  statute.  The  order  here  might  as  well  bare 
commanded  him  in  general  terms  to  obey  the  statute.  The  defenclantj^ 
therefore,  were  not  justified.  Rule  ahsolate. 
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Assumpsit  for  work  and  labour  as  an  attorney.  Plea,  that,  at  the  tioiQ  of  the  accniing 
of  the  alleged  causes  of  action,  plaintiff  was  not  a  solicitior  of  the  Court  of  Chancery 
(where  the  business  was  done)  dnly  admitted  and  enrolled  according  to  the  statutes, 
nor  qualified  or  authorized  according  to  law  to  practise  as  a  solicitor  therein. 

Htld^  a  bad  plea  on  special  demurrer:  1.  Because  it  did  not  deny  thai  plaintiff  was  duly 
a  solicitor,  dtc,  when  the  work  was  done,  in  which  case  he  was  entitled  to  recover : 
3.  For  duplicity,  the  defence  that  plaintiff  was  not  duly  qualified  or  authorized  letting 
in  matter  of  defence  beyond  the  answer  that  he  was  not  duly  admitted  and  enrolled. 

QiMert,  Whether  the  defence  that  plaintiff  had  not  been  duly  admitted  and  enrolled  was 
also  double. 

Assumpsit  for  the  work  and  labour,  &c.,  of  plaintilT  performed  by  plain- 
tiff  for  defendant,  as  the  agent  of  defendant,  and  upon  his  retainer  and  ut 
his  request,  in  and  about  prosecuting  and  defending  suits  at  law  and  in 
equity  for  the  defendant ;  and  for  fees  due  to  plaintiffin  that  respect,  and  in 
and  about  the  drawing  and  engrossing  of  deeds,  &c. 

Plea,  that  the  alleged  causes  of  action,  and  each  of  them,  accrued  to 
plaintiff  as  and  in  the  character  of  the  said  defendant's  solicitor,  and  under 
colour  that  the  said  plaintiff  was  a  solicitor  in  the  High  Court  of  Chancery, 
in  bringing,  prosecuting,  and  defending  divers  actions,  suits,  and  proceed- 
ings in  equity  in  the  said  Court  of  Chancery,  as  the  solicitor  of  and  for  the 
now  defendant ;  and  that,  at  the  time  of  the  accruing  of  the  said  alleged 
causes  of  action  and  every  part  thereof,  the  said  plaintiff  was  not  a  solicitor 
in  the  said  Court  of  Chancery  duly  admitted  and  enrolled  in  that  behalf, 
according  to  the  form  of  the  statutes  in  that  case  made  and  provided,  not 
qualified  or  authorized  according  to  law  to  act  or  practise  as  a  solicitor 
therein.     Verification. 

Demurrer,  assi^ins  several  causes.  Those  material  to  the  report  will 
appear  sufficiently  in  the  argument.  Joinder  in  demurrer. 
*^71  *^^^yj  f^^  ^^c  plaintiff.  1.  The  plea  states  that  plaintiff*  was  not 
-I  a  solicitor  at  the  time  when  the  causes  of  action  accrued.  But  the 
question  is,  whether  or  not  he  was  a  solicitor  when  the  business  was  done. 
It  does  not  appear  that  the  one  time  was  identical  with  the  other.  The 
plaintiff  may  have  undertaken  the  suit  on  an  understanding  that  he  should 
not  call  for  money  till  a  certain  sum  was  recovered.  And,  in  general,  the 
rule  is  that  a  solicitor  does  not  proceed  for  the  recovery  of  his  charges  till 
the  suit  is  en  led :  his  cause  of  action  accrues  then.  In  the  absence  of  any 
contrary  agreement,  the  Statute  of  Limitations  would  not  take  effect  till  that 
time  on  the  items  of  chai^  accruing  previously  .(a)  If  the  attorney  were 
changed  in  the  middle  of  the  suit,  the  first  attorney  would  be  entitled  to 
claim  his  costs  when  the  suit  was  ended,  not  sooner.  Yet,  before  the  suit 
terminates,  and  after  all  the  work  has  been  done,  he  may  cease  to  be  upon 
the  roll.  2.  The  plea  is  multifarious,  in  stating  that  the  plaintiff  was  not 
duly  admitted,  that  he  was  not  duly  enrolled,  and  that  he  was  not  qualified 
or  authorized  according  to  law  to  practise.  It  is  a  distinct  and  substantive 
defence  to  say  that  the  plaintiff  was  not  admitted,  or  to  say  that  he  has  not 
been  enrolled ;  Latham  v.  Hide,  1  Dowl.  P.  C.  594 ;  S.  C.  1  Cro.  &  M. 
128,  3  Tyrwh.  143;  Hamphreys  v.  Harvey^  1  New  Ca.  62.  In  Eyre  v. 
Shelley,  6  M.  &  W.  269,  it  was  held  that  a  plea  to  an  action  by  an  attorney, 
stating  that  when  the  work  was  done  plaintiff  had  not  obtained  or  entered 
liis  certificate,  wrould  be  bad  for  duplicity,  on  special  demurrer.  The 
remaining  allegation,  that  the  plaintifT  was  not  '^  qualified  or  authorized,'* 

(a)  See  Bothtry  ▼.  Aftmntngt,  I  B.  &  Ad.  1ft,  (20  E.  C.  L.  R.) 
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would  let  *in  yarioiu  defences,  perhaps  of  an  entirely  diflerent  class  rMTQ 
from  the  two  preceding.  It  might  be  proved  that  he  was  a  priscmer.  I- 
3.  The  plea  aoes  not  deny  that  the  plaintiiT  was  admitted  or  enrolled,  bat 
says  that  he  was  not  "  duly"  admitted,  fcc. ;  which  is  not  a  definite  objec- 
tion, and  mixes  questions  of  law  and  feet.  (No  decision  was  given  on  this 
r>int.  Eyre  r.  ShMty;  Hume  v.  Xtoerm^,  1  Cro.  &  M.  332;  S.  C. 
Tyrwh.  267 ;  iter  v.  Lyme  Regis^  1  Dong.  79 ;  Ramfcrd  v.  Cepelami^  6  A. 
k  E.  482,  (33  £.  C.  L.  IL ;)  and  WM  v.  Jamet,  7  M.  &  W.  279,  were 
cited  fer  the  plaintiff ;  wadTheQiueHmndSirM^CmisiiAk'i  Case^SLam. 
72;  Ml^Mingak  r.  WUcoxmrn^  10  B.  &  C.  902,  and  WtlUnms  v.  Germame, 
7  B.  fc  C.  468,  (14  E.  C.  L.  R.,)  for  the  defendant.)  4.  If  the  causes  of 
action  accrued  aAer  the  passbg  of  stat.  1  &  2  Vict.  c.  45,  s.  3,  the  non- 
admission  in  the  Court  of  Chancery  is  not  conclusive  against  the  plaintiflrs 
right  to  practise  there.  The  pleu,  therefore,  should  have  denied  that  the 
causes  of  action  accrued  since  the  passing  of  that  act  5.  The  avenacttk 
that  the  causes  of  action  aecraed  to  plaintnf  ^  as  and  in  the  character  of  the 
said  defendant's  solicitor,  and  under  colour  that  the  sud  plaiiitiff  was  a  soli* 
citor  in  the  High  Court  c^  Chancery,''  is  too  iadefioite.  (No  judgment  was 
given  on  the  iMt  two  points.) 

Orestwettj  contri^.  1.  Legally,  and  unless  special  circumstances  intervene, 
the  cause  of  action  accrues  when  the  work  is  done.  If  a  solicitor  in  pre* 
eluded  from  demanding  payment  of  his  bill  while  the  suit  is  in  *pro-  r*^^ 
gress,  that  is  only  because,  in  entering  upon  the  conduct  of  the  suit,  ^ 
be  has  undertaken  an  entire  thing,  and,  if  he  refase  to  go  through,  caanot 
recover  for  a  part  :{a)  but,  if  the  solicitor  were  changed  during  the  suit,  be 
would  have  a  right  to  recover  immediately.  2.  Toe  allegations,  that  the 
plaintiff  was  not  duly  admitted  and  enrolled,  nor  qualified  or  authorised  to 
practise,  all  form  one  defence.  The  enrolment  perfects  the  admittance; 
unless  he  be  both  admitted  and  CMoUed,  he  is  disabled  by  statute  (&)  froa 

Eractising.  It  does  not  apcN»r  that  any  distinct  matter  of  defence  is  intended 
y  the  averment  that  the  plaintiff  was  not  qualified  or  authorized  to  practise. 
If  he  was  a  prisoner  when  the  business  was  done,  he  would  so  fiv  be 
unqualified,  that  he  might  incur  the  penalty  of  stat.  12  G.  2,  c.  13,  s.  9,  ficir 
practising ;  but  he  mi^t  still  leoover  bis  fees.  [Coleridge,  J.  If  the 
proceedings  were  avoided,  as  they  might  be  under  that  clause,  could  be 
recover?]  Unless  they  were  avoided  he  might.  [Lord  Denmak,  C.  J. 
Can  we  see  that  such  avoidance  of  the  proceedings  is  not  the  defence  coa 
tempiated  ?  Coleridge,  J.  Carryiuj^  them  on  would  be  an  offence  i^aiait 
the  act  of  parliament.]  The  plea  evidently  contemplates  an  original  waat 
of  qualification,  not  a  disqualincation  t>y  matter  subsequent  to  admissioB :  it 
could  not,  therefore,  have  been  given  in  evidence  that  the  plaintiff  was  t 
prisoner.  [Coleridge,  J.  An  attorney,  transacting  business  while  ke  is  t 
prisoner,  must  be  either  authoriaed  and  qualified  or  not  In  which  eondh 
tton  is  be?]  The  eflect  of  the  plea  is^  that  he  has  never  acquired  sa 
authority  or  qualification.  *If  he  was  a  prisoner  he  would  not  acquire  rMon 
a  qualification  by  being  dischareed.  ^ 

KMy^  in  reply,  was  stopped  bv  the  court. 

Lord  Denman,  C.  J.  I  am  of  opinion  that  this  plea  b  bad.  T1:ere  b  t 
dear  duplicity.  Three  feets  are  stated ;  and  of  these  it  may  perhaps  be  sail 
that  admission  and  enrolment  are  the  same,  or  that  one  involves  the  other: 

(a)  See  Wadtwortk  v. MankaU^  9  C.  &  J.  SSS;  Vatutmitm  v.  Bramme,  i  BiBf.  4as»  (SS 
K.  C.  L.  R.;)  8.  C.  S  Moore  St  Scott,  Ma 
0)S0.S,&S8,Mettul,l. 
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but  that  cannot  extend  to  the  avennent  that  the  defendant  was  not 
or  authorized.  The  want  of  qualification  may  arise  from  matter  quite  beside 
the  other  objections.  One  case  has  been  put  in  which  this  would  be  so ; 
namely,  if  the  attorney  were  a  prisoner.  As  to  the  question  oS  time ;  this 
is  an  action  for  work  and  labour :  the  plea  states  that  **  at  the  time  of  the 
accruing  of  the  said  alleged  causes  of  action"  ^'  the  said  plaintiff  was  not  a 
solicitor,'*  admitted,  enrolled,  or  Qualified  to  practise.  We  do  not  know 
when  tfaie  causes  of  action  accruca.  It  may  have  been  some  time  after  the 
work  was  done ;  and  then  the  plea  would  be  no  answer,  if,  at  the  time 
when  the  work  was  done,  the  plaintiff  was  enrolled  and  qualified.  The 
judgment  must,  therefore,  be  for  the  plaintiff. 

WiLLUMs,  Coleridge,  and  Wightman,  Js.,  concurred. 

Judgment  ibr 


•281]    •The  CHELTENHAM  and  GREAT  WESTERN  UNION  Rail- 
way Company  v.  DANIEL. 

By  a  railway  act  (6  &  7  W.  4»  c.  Ixivii.,}  a  company  was  formed*  wiUi  power  to  raise 
750,0001.,  to  be  divided  ioto  7500  shares  of  100^  to  be  numbered,  Ac^  and  to  be  vested 
in  the  parties  taking  them,  their  successors,  executors,  administrators,  and  assigns,  pro- 
portionably  to  their  contributions ;  the  subscribers  to  be  entitled  to  the  net  profits  pro- 
portionably.  It  was  recited  that  600,O0OL  had  been  already  subscribed  for  by  several 
persooSy  mmdtr  a  eoutraet  kmSng  tkemaehet^  their  heii%  extaUony  a^nriMitiratonf  and  auigng 
Jfor  iki  pmymtmi  of  iht  teveral  mmi  hp  them  reapectwelp  ntbeerihed  Jnr,  The  company  were  re- 
quired, at  their  first  or  at  some  subsequent  general  meeting,  and  afterwards  from  time  lo 
time,  to  cause  the  names,  &c^  of  the  persons  who  should  be,  or  should  become,  entitled 
to  sfaAres,  with  the  shares  properly  numbered  and  the  amount  of  the  subscriptions  paid 
thereon,  U>  be  entered  in  a  book  under  the  seal  of  the  company,  and  a  certificate,  with 
the  company's  seal,  was  to  be  delivered  to  every  proprietor,  on  demand,  and  payment 
of  Ss.  9d^  specifying  the  shares  to  which  he  was  entitled ;  the  certificate  to  be  prtnsit 
laeie  evidence  of  the  proprietor's  title ;  but  the  want  of  it  was  not  to  hinder  him  from 
disposing  of  his  share.  A  form  of  certificate  was  given.  In  actions  for  calls,  the  pro- 
duction of  the  book  directed  to  be  kept  as  above  was  to  be  primi  facie  evidence  of  the 
defendant  being  a  proprietor,  and  of  the  number  and  amount  of  his  shares.  The  pro* 
prietors  were  empowered  to  dispose  of  their  shares  by  written  conveyance,  for  which 
&  form  was  given ;  the  conveyance  to  be  kept  by  the  company,  and  by  them  en 
tered  ia  a  b«)k ;  and  such  entry  to  be  endorsed  on  the  conveyance,  aiid  also  (on 
demand  and  payment  of  St.  6</.)  on  the  certificate;  the  endorsement  to  have  the 
effect  of  a  new  certificate :  and,  until  such  entry,  the  seller  was  to  remain  liable  for 
future  calls,  and  the  purchaser  to  have  no  part  of  the  profits,  nor  interest  in  the  shares. 

lo  an  action  for  calls,  issue  was  joined  on  a  plea  that  the  defendant  was  not  a  proprietor. 

Before  the  act  passed,  the  undertakers  signed  a  subscriber's  agreement  and  parliament- 
ary contract,  paying  a  deposit,  and  scrip  certificates  were  delivered  to  them.  These 
purported  not  to  be  transferable  before  the  passing  of  the  act,  but  were,  in  fact,  sold 
and  transferred  in  many  instances  before  the  act  passed.  After  it  passed,  the  com- 
pany made  a  list  of  proprietors,  in  which  B.*s  name  appeared  in  respect  of  certain 
shares  for  which  he  had  been  the  original  subscriber.  He  afterwards  wrote  to  the 
company,  stating  that  he  had  parted  with  certain  shares,  and  retained  others.  Afteiv 
wards  defendant  wrote  to  the  company  stating  that  he  held  certain  shares,  (which,  liy 
the  numbers  named  in  his  letter,  appeared  to  be  those  which  B.  had  parted  with.)  and 
claimed  lo  be  registered  as  a  proprietor  in  respect  of  the  scrip  certificates  which  he 
enclosed.  The  company  gave  him  a  receipt  for  the  scrip  certificates,  and  registered 
him  as  proprietor  of  the  shares  in  the  book  under  their  seal.  Defendant  aever  a|^ 
plied  ior  sealed  certificates;  and  no  conveyance  took  place,  according  to  the  act 
The  defendant  paid  some  calls  prior  to  those  for  which  the  action  was  brought. 

Bei^,  that,  on  this  evidence,  die  issue  should  be  found  agaiost  the  defendant. 

Debt,  to  recover  the  sereral  minis  of  10^.  4r.  Id.  and  101  f.  7^.  3i.,  being 
die  unoiuit  of  two  instalmentjt  of  5/.  each  of  a  call  of  10/.  per  abim*,  on 
twenty  riiareii  in  the  capitat  slock  of  the  above  company ;  anil  150f.  Of.  iO'i.^ 
€ie  amount.of  a  fiirtlwr  cal  of  72.  lOf.  per  share  on  tlie  same  twenty  shaiea;^ 
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together  with  interest.  The  declaration  contained  three  counts,  applicable 
respectively  to  the  three  several  sums. 

*Pleas :  1.  Nunquam  indebitatus :  2.  That  defendant  was  not,  r^ooA 
nor  is,  a  proprietor  of  the  said  shares.     Issues  thereon.  ^  ^ 

At  the  trial,  before  Williams,  J.,  at  the  London  sittings  after  Hilary  term, 
1840,  a  verdict  was  found  for  the  plaintiffs  for  360/.  Ss.  6d,  for  debt,  and 
405.  costs,  subject  to  the  opinion  of  the  court  on  the  following  case. 

On  21st  of  June,  1836,  an  act  passed  ^*for  making  a  railway  from  Chel- 
tenham and  from  Gloucester,  to  join  The  Great  Western  Railway  near  Swin- 
don," &c.(a} 

(a)  6  &  7  W.  4,  c  Ixxrii.,  local  and  personal,  pablie. 

8ecL  1  incoporates  the  company  for  making  and  maintatotng  the  railway  «Dd  oiber 
works  by  the  style  of  ''The  Cheltenham  and  Great  Western  Union  Railway  Company." 

Sect  3  empowers  the  company  to  raise  among  themselves,  for  making,  &c.,  any  sqib 
not  exceeding  750,000/^  to  be  divided  into  7500  shares  of  100/.  each  ;  **  and  snch  shares 
shall  be  numbered,  beginning  with  number  one,  in  arithmetical  progression*  and  every 
sach  share  shall  be  distinguished  by  the  number  to  be  applied  to  the  same ;  and  the  said 
shares  shall  be  and  they  are  hereby  vested  in  the  several  parties  taking  the  Kame,  and 
iheir  several  and  respective  successors,  executors,  administrators,  and  assigns  tp  their 
proper  use  and  benefit,  proportionably  to  the  sum  they  shall  severally  coniribme;  aod 
all  persons  and  corporations,  and  their  several  and  respective  successors,  executors,  ad- 
ministrators, and  assigns,  who  have  subscribed  or  shall  severally  subscribe  for  ooeor 
more  share  or  shares,  or  such  sum  or  sums  as  shall  be  demanded  in  lieu  thereof,  towards 
the  said  undertaking  and  other  the  purposes  of  the  said  subscription,  shall  be  eniiiied  to 
and  shall  receive  in  proportionable  parts,  according  to  the  respective  sums  so  by  them  r^ 
spectively  paid,  the  net  profits  and  advantages  which  shall  arise  or  accrue  from  or  bj 
the  rates,  tolls,  and  other  sums  of  money  to  be  received  bv  the  said  company  as  aod 
when  the  same  shall  be  divided  by  the  authority  of  this  act. 

Sect.  5.  **  And  whereas  the  probable  expense  of  making  the  said  railway  and  theotber 
works  hereby  authorized  will  amount  to  the  sum  of  750,000/.  and  the  sum  of  600,0061 
and  upwards  has  been  already  subscribed  for  by  several  persons  under  a  contract  biod* 
ing  themselves,  their  heirs,  executors,  administrators,  and  assigns,  for  the  payment  </ 
the  several  sums  by  them  respectively  subscribed  for;  be  it  therefore  enacted,  that  the 
whole  of  the  said  sum  of  750,000/.  shall  be  subscribed  for  in  like  manner  before  any  of  the 
powers  given  by  this  act  in  relation  to  the  compulsory  taking  of  land  for  the  parpo5es 
of  the  said  railway  shall  be  put  in  force.** 
.   By  subsequent  sections,  the  ordinary  powers  were  conferred  on  the  company. 

8ect  138  enacts,  "  that  the  said  company  shall  and  they  are  hereby  required,  at  their 
first  or  some  subsequent  general  meeting,  and  aAerwards  from  time  to  time  as  occasioB 
may  require,  to  cause  the  names  of  the  several  corporations  and  the  names  and  additiaos 
and  places  of  abode  of  the  several  persons  who  shall  then  be  or  who  shall  from  time  to 
time  thereafter  become  entitled  to  shares  in  the  said  undertaking,  with  the  number  of 
shares  which  they  are  respectively  entitled  to,  and  the  amount  of  the  snbscriptioos  paid 
thereon,  and  also  the  proper  number  by  which  every  share  shall  be  distinguished,  to  be 
fairly  and  distinctly  entered  in  a  book  to  be  kept  by  the  said  company,  and  aAer  sock 
entry  made  to  cause  their  common  seal  to  be  affixed  thereto;  and  every  proprietor  of  the 
iiaid  undertaking,  or  in  the  case  of  a  corporation  the  clerk  or  ag*nt  of  such  corporatioo 
duly  appointed,  may  at  all  convenient  times,  dec,  (enabling  proprietors  to  peruse,  aod 
obtain  copies;)  **and  the  said  company  shall  from  time  to  time  cause  a  certificate  or 
licket,  with  the  common  seal  of  the  said  company  affixed  thereto,  to  be  delivered  to  erery 
snch  proprietor,  on  demand,  specifying  the  share  or  shares  to  which  he  is  entitled  in  the 
said  undertaking,  such  proprietor  paying  to  the  said  company  the  supi  of  S«.6i/^  aDd  no 
•more,  for  every  such  certificate  or  licket ;  and  such  certificate  or  ticket  shall  be  admitted 
in  all  courts  whatsoever  as  primA  facie  evidence  of  the  title  of  such  respective  propria 
4ors,  their  successors,  executors,  administrators,  or  assigns,  to  the  share  or  shares  therein 
specified,  but  the  want  of  such  certificate  shall  not  hinder  or  prevent  the  proprietors  of 
any  of.  the  said  shares  from  selling  or  disposing  thereof;  and  such  certincaite  or  ticket 
may  be  in  the  words  or  to  the  effect  following;  (that  is  to  say,) 

.   '  Cheltenham  and  Great  Western  Union  Railway  Company. 

Number 
These  are  to  certify,  that  A.  B.  of  is  the  proprietor  of  the  share  [ar 

shares]  number  of  the  Cheltenham  and  Great  Western  Unioo  Railvaf 

Company,  subject  to  the  rales,  regulations,  and  orders  of  the  said  company.   Given  b» 
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90QQ1  ^Before  the  passing  of  the  act,  the  promoters  of  the  undertaking 
J   signed  a  subscriber's  agreement,  and  a  parliamentary  contract  or  en- 

*2841  8^^^°^^^^^  P^yi^S  "I^  ^  *deposit  of  21.  10s>  per  share:  and,  upon 
^   their  executing  these  instruments,  scrip  certificates,  in  the  form  after- 

^2851  ™®^^io°^>  ^^^  delivered  to  each  subscriber,  according  *to  the 
-'   number  of  shares  for  which  he  subscribed.     The  defendant  never 

signed  or  executed  either  the  subscribers'  agreement,  or  the  parliamentary 

contract  or  engagement.     The  certificates  were  as  follows. 

'^  Cheltenham  and  Great  Western  Union  Railway. 

"  Certificate. 
*  100/.  share  (deposit  paid  21.  10s.).    No. 
'*  The  holder  of  the  above  share,  having  signed  the  parliamentary  engage* 

^er  the  common  seal  of  the  said  company  the  day  of  in  the  year 

of  oar  Lord  .**' 

8ecL  140  contains  provisions  for  ascertaining  the  proprietorship  of  shares  in  case  of 
deaths,  &c. 

SecL  141  enacts, "  that  the  several  parties  who  have  sabscri&ed  or  wno  shaU  hereafter 
sabscribe"  towards  the  undertaking,  shaU  pay  the  snms  respectively  subscribea  for,  or 
SQch  proportions  as  shall  from  time  to  time  be  called  for  by  the  directors;  and,  in  case 
of  their  refusal  or  neglect,  the  company  may  recover  the  same  in  any  court  of  law  or 
eqaitTf  with  ft  per  cent,  interest  from  the  time  when  the  same  was  directed  to  be  paid. 

Sect.  143  gives  the  directors  power  to  mak(  calls. 

8ecL  145  regulates  the  proceedings  in  actions,  dec.,  for  calls :  and  (among  other  things) 
enacts  that  **  in  order  to  prove  that  the  defendant  was  the  proprietor  of  such  share  or 
shares  in  the  said  undertaking,  as  alleged,  the  production  of  the  book  in  which  the  said 
company  is  by  this  act  directed  to  enter  and  keep  the  names  and  additions  of  the  seve- 
ral proprietors  from  time  to  time  of  shares  in  the  said  undertaking,  with  the  number  of 
shares  they  are  respectively  entitled  to,  and  of  the  places  of  abode  of  the  several  proprie- 
tors of  the  said  undertaking,  and  of  the  several  persons  and  corporations  who  shall  from 
lime  to  time  become  proprietors  thereof  or  be  entitled  to  shares  therein,  shall  be  prim& 
facie  evidence  that  such  defendant  is  a  proprietor,  and  of  the  number  and  amount  of  his 
shares  therein.*' 

Sect  148  enacts  *'  that  it  shall  be  lawful  for  the  several  proprietors  of  shares  in  the 
said  undertaking,  and  their  respective  executors,  administrators,  and  successors,  to-scU 
and  dispose  of  any  shares  to  which  they  shall  be  entitled  therein,  subject  to  the  ruies  and 
conditions  herein  mentioned ;  and  the  conveyance  of  such  shares  shall  be  in  writing, 
and  may  be  in  the  following  words  or  to  the  like  effect,  varying  the  names  and  descrip- 
tion of  the  contracting  parties  as  the  case  may  require ;  (that  is  to  say,) 

*  I,  A.  B.  of  in  consideration  of  the  sum  of       paid  to  me  by  C  D.  of 

do  hereby  assign  and  transfer  to  the  said  C.  D.  share  [or  shares]  numbered 

of  and  in  the  said  undertaking,  called  the  Cheltenham  and  Great  Western  Union  Railway, 
to  hold  unto  the  said  C.  D.,  his  executors,  administrators,  and  assigns,  [or  successors  and 
and  assigns,]  subject  to  the  several  conditions  on  which  I  held  the  same  immediately 
before  the  execution  hereof;  and  I  the  said  C.  D.  do  hereby  agree  to  accept  and  take  the 
said  share  [or  shares]  subject  to  the  conditions  aforesaid.  As  witness  our  hands  aud 
seats  the        day  of  .' 

**  And  on  every  snch  sale  the  deed  or  conveyance  (being  executed  by  the  seller  and  pur- 
chaser) shall  be  kept  by  the  said  company,  or  by  the  secretary  of  the  said  company,  who 
shall  enter  in  some  book  to  be  kept  for  that  purpose  a  memorial  of  such  transfer  and 
sale,  and  endorse  the  entry  of  such  memorial  on  the  said  deed  of  sale  or  transfer,  for 
which  entry  and  endorsement  the  sum  of  2tt.  6(/.,  and  no  more  shall  be  paid  to  the  said 
company;  and  the  said  company,  or  the  secretary  or  clerk  as  aforesaid,  is  hereby  re- 
quired to  make  such  entry  or  memorial  accordingly*  and.  on  demand,  to  make  an  endors- 
ment  of  such  transfer  on  the  certificate  of  each  share  so  sold,  and  deliver  the  same  to 
the  purchaser  for  his  security,  for  which  endorsement  no  more  than  2f,  6d,  shall  be  paid ; 
and  such  endorsement,  being  signed  by  such  secretary  or  clerk,  shall  be  considered  in 
every  respect  the  same  as  a  new  certificate;  and  until  such  memorial  shall  have  been 
made  and  entered  as  before  directed,  the  seller  thereof  shall  remain  and  l>e  held  liable 
for  aU  future  calls,  and  the  purchaser  shall  have  no  part  or  share  of  the  profits  of  thf^ 
said  undertaking,  nor  any  interest  in  respect  of  such  share  paid  to  him,  nor  any  vote  in 
respect  thereof  as  a  proprietor  of  the  said  undertaking." 

3l2 
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ment,  and  baving  agreed  to  pay  all  calk  in  reqpect  thereof,  is  the  prqpitetor 
of  one  share  in  Uie  above  undertaking. 

^  This  certificate  not  transferable  previous  to  the  passing  of  the  act. 

<  Ist  Dec.  1835.  Two  of  the 

«« Entered  direetofs." 

These  certificates,  notwithstanding  the  notice  aj^iended  to  them,  passed 
from  hand  to  hand,  and  became  common  subjects  of  sale ;  so  that,  at  the 
time  the  act  passed,  a  large  number  of  them  were  in  the  hands  of 
^others  than  those  who  had  originally  paid  the  deposit  and  signed  r^aoc 
the  subscribers'  agreement  and  parliamentary  contract.  ^ 

After  the  act  passed,  the  company  made  an  alphabetical  list  of  proprietors. 
The  name  of  Dr.  Boisragon  was  entered  therein,  in  respect  o(  the  shares 
numbered  from  6390  to  6339,  both  inclusive ;  and  the  name  of  Sir  Richard 
Wolseley  was  inserted  in  the  said  list  in  respeot  of  the  shares  numbered  from 
6598  to  6607,  both  inclusive. 

Dr.  Boisragon  and  Sir  Richard  Wolseley  were  respectively  the  ori^al 
subscribers  for  the  said  shares,  and  ori^nafly  took  the  same,  and  executed 
the  said  subscribers'  agreement  and  pamamentary  ooolraet  or  engagement  it 
respect  thereof. 

The  plaintiffs,  after  the  passing  of  the  act,  received  (among  many  tAen 
from  different  persons)  letters,  on,  or  diortly  after,  the  respective  dales 
thereof,  from  Dr.  Boisragon  and  Sir  Richard  Wolseley  in  req>ect  of  the 
diares  numbered  respectively  from  6330  to  6339  and  from  6598  to  6607,  afl 
inclusive,  being  the  same  niares,  the  calls  on  which  this  action  is  brought 
to  recover:  of  which  letters  the  following  are  copies  or  extracts. 

"  Cheltenham,  Wednesday,  July  27,  1836. 

**  My  dear  ar,  I  now  beg  to  transmit  the  number  of  scrip  for  shares  is 
the  Cheltenham  and  Great  Western  Union  Railway  now  in  my  possesaos, 
and  as  follows: 

^*  Fifty  shares,  being  my  qualification  as  director,  viz. 

«  Nos.  6340  ) 

to    >  both  inclusive. 
6367) 
•and  Nos.  5372 )  ,  [•281 

to    >  inclusive. 
6393) 

^*  Believe  me,  dear  sir,  fiiitfafully, 

^^  HeNBT  C.  BpISEAGOV. 

'^  A.  Merrick,  Esq.,  Secretary  to  the  Cheltenham 
and  Great  Western  Union  Railway." 
The  above  extract  only  specifies  the  shares  which  were  retainefl  by  Dr. 
Boisragon.     The  shares  numbered  6330  to  6339,  originally  subscribed  for 
him,  had  been  disposed  of  by  him  previously  to  ihe  date  of  this  letter. 
The  letter  from  Sir  Richard  Wolseley  was  a^i  follows : 
"  Sir,  I  beg  to  acquaint  you  that  I  parted  witli  the  shares  of  the  Chelten- 
ham and  Great  Western  Union  Railway  Company  for  which  I  subscribed 
the  contract  deed,  and  therefore  renounce  all  title  to  be  n-e^istere*!  ss  «  pro- 
prietor in  respect  thereof,  being  thirty  shares,  numbered  6578  to  65^.  and 
6590  to  6607.  "  I  am,  your  obedient  servai  t, 

RiCHAKO  WdI^KLKY. 

'  Cheltenham,  July  15th,  1836. 
"  Witness  William  Smith. 
"  To  Arnold  Merrick.  Secretary,  Cirencester  *' 
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Hie  abore  letter  was  a  {mated  circular  sent  by  tbe  cotapany  to  Sir  Rich- 
aid  Wolseieyy  vad  filled  ia  by  kioi ;  at  the  foot  of  wfaidi  was  the  following 
.naemoraadum. 

'<  You  are  particukily  reqaesCed  ta  fill  up  and  si^  this  circular,  in  pre- 
sence of  a  witness,  and  return  k  to  the  secretaiy  witjiin  ten  days.    Hease  to 
-^>ecafy  the  numbers  you  retain*" 

«oooi       *Tiieae  letters  were  the  only  documents  to  show  that  Dr.  Boisn^n 
-■   and  Sir  Richard  Wcrfseley  had  given  up  their  shares,  the  calh  upon 
which  were  the  subject  of  the  present  action. 

The  company,  on  16th  September,  1836,  received  a  letter  from  the  de- 
fendant, accompanied  by  the  scrip  ccartificates  delivered  to  the  <Higinal  sub- 
scribers, of  which  letter  the  following  is  a  copy. 

*'  Cheltenham  and  Great  Western  Union  Ralway. 
'*  Clmms  for  registration. 

<<  16di  September,  1836. 
^  Sir,  I,  John  Denis  Danid,  of  Kinedand  Race,  Kingsland,  Middlesex, 
gentleman,  holding  twenty  shares  in  me  Cheltenham  and  Great  Western 
Union  Railway  Company,  claim  to  be  registered  as  a  proprietor  in  respect 
of  the  following  certdicates,  viz. 

^  From  No.  6330  to  6339,  No.  6598  to  6607. 

'^  I  am,  sir,  your  obedient  servant, 

"J.  D.  Daniel. 
« To  Secretaiy.^ 

The  defendant  then  received  from  the  company  a  receipt,  of  which  tbr: 
following  is  a  copy. 

''  Cheltenham,"  &c.  ''  RaUway."     16th  September,  1836. 

"No. 

<'  Received  of  John  Denis  Daniel  twenty  scrip  certificates,  No.  6330  to 
6339,  and  6598  to  6607,  for  registration,  in  exchange  for  which  certificates 
under  seal  of  the  company  wdi  be  delivered  on  the  completion  of  the 
legister.  ''  William  Farrebt,  for  the  Secretary. 

<'  Note.  This  receipt  must  be  delivered  to  the  secretary  on  the  sealed 
certificates  being  applied  for." 

*2891  *^^  defendant  never  applied  for,  or  received,  anv  certificates 
J  under  the  seal  of  the  company  in  exchange  for  the  said  scrip  certi- 
ficates. 

The  defendant's  name  was  entered  and  reeistered,  as  a  proprietor  of  the 
said  twentv  shares,  in  a  book  or  re^ster  of  ^ardiolders,  (which  was  com- 
piled by  the  company,  and  to  which  the  seal  of  the  company  was  affixed,) 
on  3d  November,  1837. 

The  calls,  the  amount  of  which  is  sought  to  be  recovered  in  this  action, 
were  the  fourth  and  fifth  calls  upon  the  said  twentv  shares ;  and  the  calls 
were  duly  made  and  advertised  in  the  mode  prescnt>ed  bv  tbe  act.  The 
defendant  had  paid  tbe  first  three  calls ;  the  second  and  third  as  they  became 
due.  For  the  amount  of  the  first  call  the  directors  were  obliged  to  resort  to 
legal  proceedings,  which  were  subsequently  stayed,  the  defendant  payinjg;  the 
amount  of  the  call  claimed,  with  interest  and  the  costs  of  suit  incurred  by 
the  plaintiffs  to  the  time  of  such  payment.  The  fourth  and  fifth  calls  were 
made  after  the  register  was  sealed  as  aforesaid,  viz.  on  21st  March,  1839, 
and  31st  August,  in  the  same  year,  respectively. 

No  transfer  or  conveyance  of  the  above-mentioned  shares,  or  of  any  of 
them,  to  the  defendant,  or  any  other  person  or  persons,  was  ever  made  or 
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executed  by  the  defendant,  or  by  Dr.  Boisragon  or  Sir  Richard  Wolseley, 
pursuant  to  the  148th  section  of  the  act  of  parliament,  nor  was  any  meoiD- 
rial  of  any  transfer  or  sale  of  the  said  shares,  or  any  of  them,  made  or  en 
tered  pursuant  to,  or  as  directed  by  the  148th  section. 

The  question  for  the  opinion  of  the  court  was, 

Whether,  at  the  time  the  said  fourth  and  fifth  calls  were  made,  the  de 
fendant  was  a  proprietor  of  the  said  ^twenty  shares  within  the  mean-  [•gari 
ing  of  the  said  act,  and  liable  for  the  said  bst-mentioned  calls.  ^ 

The  court  was  to  be  at  liberty  to  draw  any  inferences  which  the  jury  oaght 
to  have  drawn. 

Cresstoellj  for  the  plaintiffs.  The  defendant  is  estopped  from  denying  that 
he  was  a  proprietor.  It  has  been  decided  that,  where  a  person  intentionailj 
induces  a  company  to  take  some  step  recognising  him  as  a  proprietor,  he 
cannot,  as  against  the  company,  deny  that  he  is  one ;  Sheffield  and  ManchesUr 
Railway  Company  v.  Woodcock^  7  M.  &  W.  574,  (a)  where  The  London 
Grand  Junction  Railway  Company  v.  Freeman^  2  M.  &  G.  606,(6)  was  acted 
upon,  although  ISbblewhite  v.  M^Morinej  6  M.  &  W.  200,  was  cited  as  an 
authority  the  other  way.  Here  the  defendant,  by  his  letter  of  16th  Septen- 
ber,  1836,  induces  the  company  to  register  him  as  a  proprietor  under  sect. 
138  of  Stat.  6  &  7  W.  4,  c.  Ixxyii.  It  does  not,  indeed,  appear  that  be  has 
received  the  sealed  certificates  provided  for  in  that  section ;  but  that  certi- 
ficate is  to  be  delivered  "  on  demand ;"  and  no  demand  has  been  made.  In 
the  mean  time,  by  the  same  section,  he  may  carry  his  shares  into  the  market 
and  is  not  the  less  a  proprietor  for  not  having  that  particular  instrument 
He  cannot  now  deny  that  he  is  properly  registered.  He  has,  besides,  paid 
calls. 

The  court  then  called  on 

Peacockj  contrii.  In  this  case,  the  fifth  section  of  stat.  6  &  7  W.  4,  c. 
Ixxvii.  prevents  the  application  of  *the  principles  laid  down  in  the  r^ogi 
authorities  which  have  been  cited.  The  language  of  that  section  *- 
shows  that  the  subscribers  who  are  to  be  entitled  to  the  profits  are  those  only 
who  have  subscribed  "  under  a  contract  binding  themselves,  their  heirs,  exe- 
cutors, administrators,  and  assigns,  for  the  payment  of  the  several  sums  bj 
them  respectively  subscribed  for.''  The  defendant  has  not  done  this,  and 
was  not  therefore  entitled  to  the  profits,  except  by  a  regular  assignment  undcf 
sect.  148 ;  and  of  this  the  company  were  aware,  because  they  knew  the 
names  of  the  real  subscribers  and  the  numbers  of  their  shares.  Their  know- 
ledge is  an  answer  to  the  argument  derived  from  their  having  acted  on  the 
defendant's  representation,  [Cresswell.  Sect.  5  is  introduced  in  compliance 
with  the  parliamentary  standing  orders ;  and  therefore  a  similar  clause  must 
have  been  in  all  the  acts  upon  which  the  decisions  have  been  pronoimced.] 
Attention  does  not  seem  to  have  been  particularly  drawn  to  it.  Here  the 
list  of  proprietors  made  after  the  act  passed  did  not  contain  the  defendant's 
name :  in  JTie  London  Grand  Junction  RaUuHiy  Company  v.  Freeman,  2  M. 
&  G.  606,(c)  it  appears  that  the  defendant's  name  was  the  original  name  in 
the  register.  [Wightbcan,  J.  So  it  is  here :  the  list  spoken  of  in  the  case 
is  different  from  the  register.]  In  The  London  Grand  Junction  Rmlwejl 
Company  v.  Freeman  no  list  appears  to  have  been  made,  after  the  act  passed, 

(a)  See  Piekard  v.  Sean,  6  A.  A:  E.  469,  (33  E.  O.  L.  R. ;)  Gregg  v.  WelU,  10  A.  &  E.M. 
(87  E.  C.  L.  R.) 

(6)  See  The  Birmingkamt  Bristol,  and  Thamet  JundioH  Railway  Com^ny  T.  Locke,  1  Q.  B. 
256,  (41  E.  O.  L.  R. ;)  The  London  Grand  Junction  Railway  Cjmpany  v.  Graham,  I Q.  B.  971, 
r4l  E.  C.  L.  R.) 

(r)  See  p.  610—612. 
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in  'which  the  defendant's  name  did  not  appear.  He  may  hare  become  z 
proprietor  before  the  books  were  made  up.  [Lord  Denman,  C.  J.  Sucl 
a  suggestion  was  made  in  argument :  but  in  SkeJMd  and  Manchester  Rail* 
*2921  ^^  Company  v.  Woodcock^  7  M.  &  W.  574,  (a)  it  seems  *that  the 
^  decision  turned  on  the  fact  that  the  defendant  had  called  himself  a 
proprietor.]  In  that  c^se  an  actuai  transfer  had  been  made.  [Cresswell. 
The  transfer  was  invalid ;  Hibblewhiie  v.  MKMorine^  6  M.  &  W.  200.  (&)] 
If  the  principles  contended  for  on  the  other  side  be  correct,  more  could  never 
be  necessaiy  than  that  the  parties  should,  in  any  way,  express  their  inten- 
tion to  have  the  shares  transferred,  and  notify  this  to  the  company,  and  that 
the  company  should  act  upon  this  notification.  Thus,  the  most  stringent 
statutory  regulations  would  be  defeated  :  and,  in  almost  any  transaction,  suck 
a  principle  would  enable  parties  to  evade  the  stamp  laws. 

Lord  Denman,  C.  J.  I  think  the  point  is  conclusively  settled  by  Shef- 
field  and  Manchester  Railway  Company  v.  Woodcock,  That  case  showi 
that  all  difficulties  which  may  arise  from  not  adopting  the  machinery  of  the 
act  are  got  over  by  the  conduct  of  parties  who  claim  to  be  placed  in  the  situ- 
ation of  proprietors,  and  are  so  placed  accordingly. 

Williams,  Coleridge,  and  Wigbtb(Ian,  Js.,  concurred. 

Judgment  for  the  plaintiffs. 

(a)  See  p.  683,  683. 

(6)  See  SluJUld  and  Mane/utter  Baihoay  Company  y.  Woodcock,  7  M.  4c  W.  680,  582. 
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Declaration  against  surety  ia  a  replevin  bond,  conditioned  that  the  distrainee  shoald 
appear  at  the  next  county  coart,  and  then  and  there  prosecote  his  action  with  effect,  (not 
adding  unthoui  delay,)  and  should  make  return,  dec.;  assiguing  for  breach  that  the  dis- 
trainee did  appear  in  the  same  court  and  levied  his  plaint,  which  plaiut  afterwards  was, 
at  the  instance  of  the  distrainee,  removed  into  the  Common  Pleas  by  re.  fa,  lo,^  but  that  the 
distrainee  did  not  appear  in  the  Common  Pleas  at  the  return  of  the  re,  fa,  lo, ;  and  did 
not  then  and  there,  or  at  any  time  or  place,  prosecute  the  action  with  effect,  thoug|i 
a  reasonable  time  hath  elapsed ;  and  that  afterwards  the  distrainee  died. 

Plea.  That,  after  the  removal  of  the  suit,  and  before  the  re<,fa,  h  was  returnable,  the 
distrainee  died,  whereby  the  suit  abated. 

Replication.  That  the  distrainee,  in  his  lifetime,  while  the  plaint  was  proceeding  in 
the  county  court,  sued  out  the  re.  ^o.  lo^  and  thereby  delayed  the  plaint  and  suit,  and 
prevented  them  from  proceeding  m  the  county  court ;  wherefore  the  death  of  the  dis* 
trainee  was  no  excuse. 

On  demurrer  to  the  replication. 

Held,  that  the  record  showed  no  breach  of  the  condition. 

And,  per  Coleridge  and  Wightman,  Js.,  that  the  replication  was  a  departure. 

Debt.  The  declaration  alleged  that  heretofore,  to  ^t  22d  June,  1840, 
plaintiff,  as  baililT  of  Mary  Ann  M^Kenzie,  distrained  certain  goods  and 
chattels  of  Robert  Brown  for  money  then  due  to  M.  A.  M^K.  for  rent ;  and 
afterwards,  to  wit  27th  June,  1840,  Brown  made  his  plaint  to  William 
Evans  and  John  Wheelton,  then  being  sherifT  of  Middlesex,  out  of  the 
county  court  of  the  sherilT,  of  the  taking  and  unjustly  detaining,  &c.,  and 
prayed  that  the  goods  and  chattels  mi^t  be  replevied  by  the  sheriff  and 
delivered  to  Brown :  and  thereupon  the  said  W.  E.  and  J.  W.,  according 
to  the  form  of  the  statutes,  &c.,  did  take  from  Brown,  and  the  defendants, 
as  two  responsible  sureties,  a  bond  in  double  the  value  of  the  goods,  &c., 
(the  value  of  the  goods,  &c.,  being  first  ascertained,  &c.,  according  to  the 
form  of  the  statute,  &c.,)  and  Brown  and  defendants  afterwards,  to  wit  27th 
June,  1840,  by  their  writing  obligatory,  &c.,  (joint  and  several  bond  of  tlie 
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tbree  to  W.  E.  and  J.  W.  in  301.  lAs.,)  <<  with  a  conditioa  theieuader 
written,  that,  if  the  said  Robert  Brown  did  appear  at  the  next  county  court 
for  the  said  county  of  Middlesex,  to  be  hokien  at  the  house  kaown  by  the 
*name  of  the  sheriflPs  office  in  Red  lion  Square  in  the  said  county,  r*AQ4 
and  should  then  and  there  prosecute  his  action  with  eflect  against  the  ^ 
now  plaintiflf  for  taking  and  unjustly  detaining  of  certain  goods  and  diattek 
in  the  said  condition  mentioned,  and  should  make  return  thereof,  if  retuni 
should  be  adjudged  by  law,  and  shoukl  well  and  trulykeq)  harml^  and  in- 
demnified the  said  sheriflf  of  Middlesex,  his  under*dieriff,  deputies  and 
bailifis,  touching  and  concerning  the  said  replevying  and  ddivenng  of  the 
said  goods  and  chattels,  then  the  said  obligation  was  to  be  roid,"  &c.    That 
the  s£erifr  afterwards,  to  wit  on,  &c.,  at  the  prayer  of  Brown,  replevied  and 
made  deliverance  of  the  goods,  &c.,  to  Brown :  and  afterwards,  to  wit  at 
the  then  next  county  court  for  the  county  of  Middlesex,  to  wit  at  the  ooantj 
court  of  the  sheriff  holden  in  and  for  tlie  county,  2d  July,  1840,  ^^  the  said 
Robert  Brown  did  appear,  and  then  in  the  same  court,  without  the  writ  of  our 
lady  the  queen,  levied  his  plaint  against  the  now  plaintiff  for  the  taking  mi 
unjustly  detaining  of  the  said  goods  and  chattels  of  the  said  Robert  Brown,  and 
then  found  pledges  as  well  for  prosecutine  his  said  pliant  as  for  retuning 
the  said  goods  and  chattds  if  return  tberecH  should  be  adjudged  by  law,  to 
wit  the  now  defendants,  which  said  plaint  afterwards,  to  wit  on  the  i^k 
day  of  July,  a.  d.  1843,  was  duly  removed  at  the  instance  of  the  sud 
Robert  Brown  from  and  out  of  the  county  court  of  the  said  sheriff  of  Mid- 
dlesex into  the  court  of  our  said  lady  die  queen,  before  her  majesty's  justices 
at  Westminister,  by  virtue  of  her  said  majesty's  writ  of  recordari/adag  loqitt' 
lam^  before  then  duly  sued  and  prosecuted  out  of  die  court  of  our  said  lady 


the  queen  of  her  chancery  at  Westminister,  aforesaid,  ^returnable  t^M. 
before  her  majesty's  justices  at  Westminister  on  the  3d  day  of  '- 
November  in  the  year  last  aforesaid :  yet  the  said  Robert  Brown  did  not 
appear  in  the  said  court  of  our  said  lady  the  queen,  at  the  return  of  the  said 
writ,  and  did  not  then  and  there,  or  at  any  time  or  place,  prosecute  the  sud 
action  with  effect  against  the  now  plaintiff  for  the  taking  and  alleged  unjustlj 
detaining  the  said  goods  and  chattels,  according  to  the  form  and  eflect  (^tbe 
said  condition  of  tne  said  writing  obligatory,  authougfa  a  reasonable  time  in 
that  behalf  hath  long  since  elapsed,  but  therein  wholly  failed  and  made 
default:"  whereby  the  writing  obligatory  became  forfeited.  The  declaratioo 
then  alleged  an  assignment  of  the  replevin  bond  to  the  plaintiff.  That  aftn^ 
wards,  to  wit  on,  &c..  Brown  died,  and  the  defendants  survived  bim. 
Whereby  and  by  force  of  the  statute,  &c.,  an  action  hath  aocnied,  &c 
Breach,  nonpayment  to  the  sheriff  or  the  plaintiff. 

Plea.  That,  after  the  said  plaint  in  the  said  declaration  mentioned  to 
have  been  levied  by  the  said  Robert  Brown  a^inst  the  now  plaintiff  had 
been  so  duly  removed,  at  the  instance  of  the  said  Robert  Brown,  ftom  aad 
out  of  the  said  county  court  of  the  said  dieriff  of  Middlesex  into  the  court 
of  our  lady  the  queen  before  her  majesty's  justices  of  the  Bench  at  West- 
minster, by  virtue  of  her  said  majesty's  writ  of  rtcordmi  Jadat  toauUBK^ 
as  in  the  said  declaration  mentioned,  and  before  the  day  on  which  the  said 
writ  was  returnable,  to  wit  on  the  14th  day  of  October,  a.  d.  1840,  the  said 
Robert  Brown  died ;  by  means  whereof  the  said  suit  abated.     Verification. 

Replication.     That  the  said  Robert  Brown,  in  his  lifetime,  and  whilst  the 
said  plaint  was  proceeding  in  the  *said  county  court,  to  wit  on  the  r^^ofi 
25th  day  of  July,  a.  d.  1840,  sued  and  prosecuted  out  of  the  said   '- 
court  of  our  lady  the  queen  of  her  chanceiy  at  Westminster  the  said  writ  of 
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reeordari  facias  loquelam  in  the  said  declaration  mentioned,  and  thra 
delivered  the  same  to  the  said  sheriff;  and  the  said  Robert  Brown  then 
caused  the  said  sheriff  to  record  the  said  pbint,  and  to  return  the  same  to 
the  said  court  of  our  lady  the  queen  before  her  justices  at  Westminster,  and 
then  removed  the  same  plaint  and  suit,  and  thereby  then  greatly  delayed  the 
said  pliant  and  suit,  and  prevented  the  said  plaint  and  suit  proceedtne  in  the 
said  county  court :  wherefore  the  plaintiff  say9  that  the  death  of  the  said 
Robert  Brown  is  no  excuse  for  the  nonpeiformance  of  the  condition  of  the 
said  writing  obligatory.    Verificatton. 

General  demurrer  and  joinder. 

Baldwin^  for  the  defendant.  The  plaintiff  muslt  contend  that  the  condition 
of  the  bond  is  broken  by  the  mere  removal  of  the  replevin  into  the  superior 
court  But  that  is  not  a  failure,  on  the  part  of  the  plaintiff  in  replevin,  to 
*^  prosecute  his  action  with  eflect."  In  Seal  v.  PtkUm^  3  Price,  17,  the 
defendant  in  replevin  was  summoned  by  the  sheriff  to  appear  at  the 
county  court  next  following  the  replevin ;  and  the  plaintiff  in  replevin  ap- 
peared  there,  but  did  not  declare,  and  afterwards  sued  out  a  reeordari  facias 
loquelam  to  remove  the  proceedings  into  the  Common  Pleas,  which  writ  the 
sheriff  refused  to  return,  alleging  that  he  had  assigned  the  replevin  bond ;  and 
*2971  ^^  Court  of  Exchequer  stayed  the  proceedings  in  *an  action  by  the 
-'  assignee  of  the  replevin  bond,  ordering  the  costs  to  await  the  event  of 
the  cause  on  xhtrecordanfadtts  loquelam.  That  shows  that  the  bond  is  not 
forfeited  by  the  plaintiff  removing  the  suit  into  a  superior  court  instead  of 
proceeding  in  the  county  court.  This  court  will  not  sanction  any  interpre- 
tation of  the  condition  of  the  bond  which  will  make  it  necessaiy  for  parties 
to  try  in  inferior  courts  actions  of  replevin,  which  frequently  eive  rise  to  the 
most  difficult  questions,  as  in  Selhy  v.  BardonSj  3  fi.  &  AcT.  2,  (23  E.  C. 
L.  R.X^)  I^  is  ^o  be  observed,  that  the  words  of  the  condition  here  do  not 
precisely  follow  stat.  11 G.  2,  c.  19,  s.  23,  accordingto  which  the  bond  should 
be  ^*  conditioned  for  prosecuting  the  suit  with  effect  and  without  delay,'^ 
&c. :  here,  the  words  ^*and  without  delay"  are  omitted.  The  importance 
of  this  omission  appears  from  Harris&n  v.  Wardle^  5  B.  &  Ad.  146,  (27  E. 
C.  L.  R.)  There  the  breach  was  assigned  for  not  prosecuting  the  suit 
*'  with  eflect  without  delay ;''  on  which  ground  the  court  distinguished 
the  case  from  Duke  of  Ormond  v.  Bierly^  Carth.  519 ;  S.  C.  12  Mod.  380, 
H()lt,  127.  In  this  last  case,  to  an  action  on  a  replevin  bond,  conditioned 
to  prosecute  the  suit  with  effect^  (not  without  delay^)  the  defendant  pleaded 
that  the  plaintiff  in  replevin  levied  a  plaint  in  the  steward's  court,  and  died 
before  the  suit  was  determined,  whereby  the  suit  abated ;  the  plaintiff 
maaBL-\  Implied  that  the  defendant,(6)  ^stayed  the  plaintiff  in  replevin  by  in«- 
-'  junction  till  he,  the  plaintiff  in  replevin,  died :  and,  on  demurrer,  the 
defendant  had  judgment,  Holt,  C.  J.,  sa^ng  that, this  was  a  prosecution  with 
effect  J  because  there  was  neither  a  nonsuit  nor  verdict  against  the  plaintiff  in 
replevin.  The  plea  in  the  present  case  is  founded  on  the  precedent  in  Duke 
of  Ormond  v.  JKer/y,  which  is  recognised  by  Holroyd,  J.,  in  delivering  the 

(a)  Affirmed  on  error  in  Bxcbeqaer  Chamber,  Bardum  r.  Selby,  I  C.  4c  M.  600; 
8.  C.  3  Tyrwh.  480. 

(A)  Apparently,  according  to  Carthew,  the  defrndant  in  replevin;  the  defendant  in  the 
action  on  the  bond  Keems  to  bare  been  a  surety  But,  according  to  the  report  in 
It  Mod.  380,  the  defendant  was  the  plaintiff  in  replevin  and  pleaded,  to  the  action  on  the 
bond,  that  the  defendant  in  replevin  died  pending  the  suit  in  replevin :  and  the  replication 
was  that  the  defendant,  i.  e.  the  plaintiff  in  replevin,  had  himMelf  obtained  the  injunction. 
See  The  Duk§  of  Ormond  v.  Inland,  18  Mod.  880,  which  appears  to  be  the  9ame  case,  and 
agrees  with  the  report  in  12  Mod.  380.  The  report  in  Holt  agrees  with  that  in  Carthew. 
ike  the  notice  of  this  case  in  Pemau  v.  Btvan,  6  B.  dc  C.  284,  301,  (11  E.  C.  L.  R.) 
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iudgment  of  the  court  in  Perreau  y.  Bevan^  5  B.  &  C.  284, 301,  (11 E.  C.  L. 
K.)  The  abatement  of  the  suit  by  death  can  be  no  breach  of  the  condition : 
actus  Dei  nmdmfaai  injuriafn.  It  will  perhaps  be  said  that  it  is  a  hardship 
on  the  plaintiff  here  to  lose  his  right :  but  that  is  common  to  almost  all  cases 
of  tort,  where  a  party  dies.  Besides,  the  loss  here  is  only  of  the  particular 
remedy :  the  executors  may  still  be  sued  for  the  rent.  It  would  be  much 
harder  upon  the  defendant  to  become  liable  on  the  bond  without  any  deter- 
mination on  the  merits.  The  plaintiff  in  replevin  sues  at  the  risk  of  double 
costs;  Stat.  II  G.  2,  c.  19,  s.  22.  It  might  perhaps  be  contended  for  the 
#  defendants,  that  the  bond,  not  being  taken  in  conformity  with  the  statute,  is 
not  assignable,  and  that  no  action  lies. 

Hunjfreyy  contra.  In  Duke  of  Ormond  t.  Bierly  the  suit  was  never  re- 
moved out  of  the  lower  court.  The  mere  removal  is  not,  indeed,  neces- 
sarily a  breach  of  the  condition :  but,  if  by  any  event  that  removal  produces 
a  cessation  of  the  suit,  then  there  is  a  breach.  The  reason  for  which  the 
removal  of  itself  is  ^considered  no  breach  is  that  it  does  not  neces-  T%a^ 
sarily  stop  the  proceedings :  but  here  that  reason  fails.  [Lord  Den-  '- 
MAN,  C.  J.  It  seems  that  the  words  ^^  then  and  there,"  in  the  conditioD 
and  breach,  confine  the  breach  to  what  took  place  at  the  first  county  court.] 

Baldwin^  in  reply.  The  words  ^^  then  and  there  "  should,  it  seems,  not 
be  inserted  in  replevin  bonds ;  Jackson  v.  Hanson^  8  M.  &  W.  477,  and 
that  case  (which  was  cited  in  Bider  v.  Edwards^  3  M.  &  G.  202,  207,) 
shows  that  the  not  prosecuting  to  a  termination  at  the  first  county  court  is 
no  breach.  Brackenbury  v.  Pellj  12  East,  585,  is  an  authority  in  favour  of 
the  defendants. 

Lord  Denman,  C.  J.  The  difficulty  is  in  the  words  ^^  then  and  there," 
which  appear,  from  Jackson  v.  Hanson j  to  be  improper.  Still,  if  introduced, 
they  may  be  binding.  But,  as  my  brother  Pabke  points  out  in  that  case, 
the  suit  cannot  be  brought  to  an  end  at  the  first  county  court :  all  that  can 
be  done  is  to  attend  duly  there,  and  afterwards  regularly  carry  the  suit  on. 
It  is,  I  think,  no  strain  on  the  meaning  of  the  words  to  hold  that  a  parly 
who  carries  the  suit  regularly  forward  in  any  court  prosecutes  with  effect. 
Here  I  think  the  plaintiff  in  replevin  did  prosecute  with  effect :  for  he  took 
the  proper  steps  to  try  his  right,  but  was  interrupted  by  death ;  and  the  act 
of  God  cannot  place  the  sureties  in  a  worse  position. 

Williams,  J.  The  complaint  is  that  the  plaintiff  in  replevin  did. not 
prosecute  with  effect :  the  answer  is  that  he  aid  prosecute  with  effect,  till 
bis  death. 

*CoLEaiDGE,  J.  Mr.  Humfrey  was  compelled  to  argue  that  re-  r^oQQ 
moval  into  the  superior  court  is  a  breach  in  the  case  only  where  the  ^ 
plaintiff  dies  afler  the  removal,  and  before  the  conclusion  of  the  suit ;  that 
is,  that  the  act  of  God  makes  that  a  breach  which  otherwise  would  not  be  a 
breach.  That  is  clearly  untenable.  Further,  I  think  (though  this  has  not 
been  objected  in  argument)  that  the  replication  is  a  departure. 

WiGHTMAN,  J.  I  think  there  is  very  great  weight  in  ray  brother  Cole- 
ridge's last  remark.  The  declaration  complains  of  a  failure  to  prosecute 
with  effect  in  the  superior  court,  admitting  thus  that  there  was  no  ikiiure  to 

Erosecute  with  effect  in  the  inferior  court.  Then  the  plea  shows  that  ii 
ecame  impossible  to  prosecute  the  suit  further  in  the  court  above,  on  ac- 
count of  the  death  of  the  plaintiff  in  replevin.  It  can  hardly  be  competent 
to  the  plaintiff  to  shift  his  ground,  and  complain  in  the  replication  that  ther» 
was  a  failure  to  prosecute  with  effect  in  the  court  below. 

Juflirnient  for  the  aefendant 
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8iiice  Stat.  4  4c  5  W.  4,  c.  76,  if  the  sessions  make  an  order  on  appeal  against "  the  ac* 
count**  of  parish  overseers,  allowed  by  justices  of  the  peace,  and  ihe'account  bs  net 
further  described,  this  court  will  not  intend,  in  favour  of  the  jurisdiction,  that  the  hus* 
sions  had  before  them  the  annual  account,  over  which  they  have  authority  on  appeal  by 
Stat.  60  G.  3,  c.  49,s.  2,  rather  than  the  quarterly  account  required  by  stat  4  4c  5  W.  4, 
c  76,  s.  47,  upop  which  the  sessions  have  no  power  to  adjudicate. 

And  such  an  order  was  quashed  on  certiorari,  as  leaving  the  jurisdiction  doubtful. 

Justices  auditing  the  quarterly  account,  under  sect.  47,  in  default  of  guardians,  dec,  have 
authority  not  only  to  examine  but  to  allow  or  disallow  it. 

In  Michaelmas  term,  1840|  a  certiorari  issued  to  the  justices  of  Wilts, 
commanding  them  to  return  into  this  court  an  order  made  at  their  sessions, 
holden  in  October,  1839,  on  the  appeal  of  Thomas  Savage  against  the  Re- 
count of  Cjiarles  Spackman,  late  one  of  the  churchwardens,  and  Ezekiel 
Edmonds  and  two  others,  late  three  of  the  overseers  of  the  poor,  of  the  parish 
of  Bradford,  in  the  said  county.  By  the  return,  the  order  appeared  to  have 
been  as  follows : 

'^  On  hearing  the  appeal  of  Thomas  Savage,  an  inhabitant  of  the  parish 
f  Bradford  in  the  county  of  Wilts,  and  rated  and  assessed  to  the  rates  for 
the  relief  of  the  poor  of  the  said  parish,  against  the  account  of  Charles  Spack- 
man, late  one  of  the  churchwardens,  and  of  Ezekiel  Edmonds,  Charles  Jones, 
and  James  Sims,  three  of  the  late  overseers  of  the  poor  of  the  said  parish, 
allowed  by  Thomas  Hosier  Saunders,  Edward  Cooper,  and  William  Stan- 
combe,  Esquires,  three  of  her  majesty's  justices  of  the  peace  in  and  for  the 
said  county,  on  the  31st  day  of  July  last,  and  on  hearing  witnesses  for  the 
appellant,  and  counsel  on  both  sides,  the  respondents  calling  no  witnesses : 
this  court  doth  order  that  the  following  charges,  entered  by  the  said  church- 
warden and  overseers  in  their  said  account  as  payments  by  them,  be  wholly 
disallowed  ;  that  is  to  say,  £    s.    a. 

By  William  TimbrelPs  bill  of  costs,  as  by  order  of  sessions       87    6    0 

By  John  Bush,  as  per  bill,  for  defending  appeal  103  16  10 

«0|>oi  *which  said  cnarges  and  sums  amount  together  to  the  sum  of  191/. 
•I  2s.  lOd.  And  this  court  doth  order  the  said  Charles  Spackman, 
Ezekiel  Edmonds,  Charles  Jones,  and  James  Sims  forthwith  on  notice  of 
this  order  to  pay  the  said  sum  of  191/.  25.  lOd,  to  the  present  churchwar- 
den, and  overseers  of  the  poor  of  the  said  .parish  of  Bradford,  or  to  some  or 
one  of  them,  to  be  by  them  or  him  carried  to  the  account  of  the  rate  for  the 
relief  of  the  poor  of  the  said  parish,  and  paid,  applied,  and  accounted  for 
according  to  law  :  and  this  court  doth  further  order,"  &c.,  (payment  of  74/. 
Is.  9(/.,  costs,  by  respondents  to  appellant.) 

A  rule  nisi  was  obtained  for  quashing  the  order,  on  the  ^und,  among 
others,  that  the  account  did  not  appear  by  it  to  be  one  which  the  quarter 
sessions  had  jurisdiction  to  allow  or  disallow.     In  the  present  term,(a) 

Sir  F,  Pollock^  Attorney-General,  Kellyj  and  Jlrc/ibold  showed  cause, 
llie  order  is  in  the  form  always  used  before  stat.  4  &  5  W.  4,  c.  76  ;  and 
that  act  does  not  prescribe  any  alteration.  The  material  objection  (6)  is 
founded  on  sect.  47,  which  enacts  that  every  overseer,  &c.,  holding  or  ac- 
countable for  any  balance  or  sum  of  money,  or  any  books,  &c.,  goods,  or 
chattels  relating  to  the  relief  of  the  poor,  or  the  collection  or  distribution  of 
the  poor  rate  of  any  parish  or  union,  ^'  shall  once  in  every  quarter,  in  aciu.- 


i 


a)  November  I3th  and  I7th.    T^e  same  jndges  were  present  on  both  days. 
6)  No  decision  was  pronounced  on  any  other. 
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tion  to  tbe  annual  account  now  by  law  required,  and  where  the  rules,  orders, 
and  regulations  of  the  said  commissioners  shall  have  come  in  force,  then  as 
often  as  the  said  rules,  orders,  and  regulations  shall  direct,  but  not  less  than 
once  in  every  quarter,  *make  and  render  to  the  guardians,  auditors,  rt%M 
or  such  other  persons  as  by  virtue  of  any  statute  or  custom,  or  of  the  '- 
said  rules,  orders,  or  regulations,  may  be  appointed  to  examine,  audit,  al- 
low, or  disallow  such  accounts,  or  in  de&ult  of  any  such  guardian,  auditor, 
or  other  person  being  so  appointed  as  aforesaid,  then  to  the  justices  of  the 
peace  at  their  petbr  sessions  for  the  division  in  which  such  pariah  or  union 
shall  be  situate,  a  mil  and  distinct  account  in  writing,  of  all  moneys,  matters, 
and  things  committed  to  their  cbaurge,  or  received,  held,  or  expended  by  them 
on  belu^lf  of  any  such  parish  or  union,  and  if  thereunto  required  by  the  justices, 
guardians,  auditors,  or  other  persons  authorized  in  diat  behalf,  shall  veiify 
on  oath  the  truth  of  all  such  accounts  and  statements  from  time  to  time  ie> 
spectively,  or  subscribe  a  declaration  to  the  truth  thereof,  in  manner  and 
under  the  penalties  in  this  act  provided  for  parties  ^ving  &Ise  evidence  or 
refiising  to  give  evidence  under  the  provisions  of  this  act ;  and  all  bafautces 
due  from  any  ^ardian,  treasurer,  overseer,  or  as«stant  overseer,"  &c.,  *^  mtj 
be  recovered  m  the  same  manner  as  any  penalties  and  forfeitures  are  reco- 
verable under  this  act."  And  it  is  argued  here  that  the  order  was  appesled 
against  as  if  the  account  had  been  the  annual  account  rendered  under  stsL 
50  G.  3,  c.  49 ;  whereas  it  is  consistent  with  the  order,  as  framed,  that  tbe 
account  may  have  been  the  quarterly  one  directed  by  the  late  act,  in  whick 
case  the  sessions  would  have  had  no  jurisdiction.  But,  if  this  be  not  appa- 
rent on  the  proceeding,  the  court  will  not  presume  any  thing  against  tbe 
jurisdiction  of  a  court  of  record.  The  rule,  in  the  case  of  an  order  of  ses- 
sions, is,  that  intendment  will  not  be  made  against  it,  but,  as  fiir  as  reasonablj 
may  be«  in  its  ^favour ;  Rex  v.  Higher  Walton^  1  Bur.  S.  C.  162 ;  p««wv4 
Bex  V.  Majifkldj  2  Bur.  S.  C.  453 ;  Rex  v.  Clayton,  3  East,  58,  If  L  ^ 
the  affidavits  used  in  moving  for  the  certiorari  be  looked  to,  it  will  appeir 
that  the  account  was,  in  fact,  the  annual  one.  (Some  discussion  took  place 
on  the  affidavits :  but  the  case  was  ultimately  decided  without  refereoee 
to  them.)  But,  at  all  events,  if  stat.  4  &  5  W.  4,  c.  76,  s.  47,  does  not 
authorize  tbe  sessions  to  look  into  the  quarterly  accounts,  it  will  not  be  as> 
sumed  that  the  accounts  which  they  did  inspect  on  this  occaaon  were  tbe 
quarterly  ones.  The  appeal  was  against  accounts  *^  allowed''  by  three  jos- 
tices :  but  sect.  47  makes  no  provision  for  an  allowance  of  the  quarterif 
accounts  by  justices :  thev  are  only,  in  certain  cases,  to  see  that  such  ac- 
counts be  properly  verified. 

Hodgesj  contra.  The  sessions  have  no  original  jurisdiction  over  die  ac- 
counts of  parish  officers,  and  roust  take  care  that  tbe  account  which  tbej 
Erofess  to  allow  or  disallow  is,  and  appears  by  their  order  to  be  pmperlj 
rought  within  their  cognisance.  This  court  will  not  make  an  intendment 
in  order  to  give  jurisdiction.  The  rule  on  tbe  subject  is  so  stated  by  Cole- 
ftiDGi^  J.^  in  Ri^na  v.  Toke,  8  A.  &  E.  227 ;  and  Rex  v.  Sheppardy  3  & 
&  Aid*  414 ;  and  Rfgina  v.  Read,  9  A.  &  E.  619,  are  examples.  In  Ba 
V.  Bartldty  2  Stra.  983,  a  motion  was  made  to  quash  an  order  of  sesnnos 
lelating  to  accounts  of  overseers,  because  it  did  not  appear  that  thearcounti 
liad  been  before  two  justices :  it  was  answered,  that  **  the  appeal  is  said  to 
be  against  the  disbursements  and  the  allowance  thereof,  which  the  court  wiD 
presume  *was  regular :"  but  the  court  said,  "It  does  not  follow  that  wmyyf^ 
this  was  an  allowance  by  two  justices,  for  the  parl^i  might  do  iM  '- 
and  therefore  for  want  of  jurisdiction  this  order  must  be  quashed''  [Wi«bs- 
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MAN,  J.  The  account  bere  »  nid  to  have  been  "  allowed''  by  the  justices.] 
But  it  does  not  appear  to  have  been  the  annual  account.  The  elate,  July  31st, 
rather  leads  to  a  diflerent  conclusion.  Rex  v.  Bartkti  was  decided  under 
atat.  43  Eliz.  c.  2,  ss.  4,  6.  Stat  17  G.  2,  c.  38,  s.  1,  required  that  the 
annual  account,  delivered  by  the  overseer,  should  be  verified  on  oath  be> 
lore  one  or  more  justices  of  the  peace  ;  and  stat.  50  G.  3,  c.  49,  s.  1,  car- 
ried on  the  provisions  of  dmt  act,  and  engrafted  upon  them  the  necessity  of 
an  examination  at  petty  sessions,  and  the  authority  of  the  justices  there  to 
allow  or  disallow.  In  an  order  of  sessions  now  made  on  appeal  against 
overseers'  accounts,  it  must  be  shown  that  the  account  is  one  verified  and 
allowed  as  the  statutes  require  annual  accounts  to  be.  It  is  suggested,  on  a 
literal  construction  of  stat.  4  fc  5  W.  4,  c.  76,  s.  47,  that  guardians,  auditors, 
or  other  persons  appointed  for  the  purpose  by  statute,  custom,  or  rules,  &c., 
inay  allow  or  disallow,  as  well  as  audit,  the  quarterly  accounts ;  but  that 
the  justices,  acting  in  de&ult  of  such  gitanJian,  auditor,  or  other  person  being 
appointed,  may  receive  the  accounts  and  hear  them  verified,  but  cannot  aW 
low  or  disalbw  them.  But  the  whole  enactment  must  be  taken  together; 
and,  if  an  considered,  does  not  warrant  that  distinction.  [Coleridge,  J. 
The  balance  could  not  be  ascertained  by  the  magistrates,  unless  they  could 
allow  or  disallow  any  part  of  the  accounts ;  then  the  consequence  of  the 
*3061  ^88^^*^  di^ncdon  would  be  that,  *if  the  accounts  were  inspected 
-■  b^  guardians  or  auditors,  the  balances  would  be  paid  over  qtiarterlv ; 
if  by  justices,  they  must  remain  in  hand  till  the  end  of  the  year  ?]  Then  the 
argument  on  the  other  side  does  not  remove  the  possibility  that  this  may  have 
been  a  quarterly  account ;  and,  if  so,  the  court  cannot  hold  that  the  sessions 
had  junsdicdon  without  making  some  intendment  from  matter  not  on  the 
face  of  the  order. 

Lord  DEiTMAir,  C.  J.  We  should  not  be  justified  in  upholding  this  order. 
It  ought  to  have  shown  the  jurisdiction  of  the  sessions  to  make  it :  but  al- 
though the  justices  in  special  sessions  have  acted  in  allowing  this  account, 
it  does  not  appear  that  the  account  was  one  over  which  the  quarter  sessions 
had  jurisdiction.  It  is  said  that  we  may  intend  this ;  but  I  think  we  cannot 
act  upon  the  assumption  that  the  justices  would  not  have  proceeded  unless 
legally  authorized.  The  authority  must  appear  by  the  order.  Since  pas»> 
ing  d  stat  4  &  5  W.  4,  c.  76,  the  overseers'  account  may  be  either  the 
annual  one  regulated  bv  former  acts,  or  the  quarterly  account  provided  for 
by  this  statute:  and  it  is  consistent  with  the  order  of  quarter  sessions  that 
the  account  in  question  may  have  been  the  quarterly  one,  over  which  the 
sessions  have  no  jurisdiction. 

WiLUAMB,  J.  The  argument  in  support  of  this  order  concedes  that^  bj 
the  words  used^  it  is  left  indiflferent  whether  the  aimual  or  the  quarterly  ac- 
count was  meant.  It  follows  that  we  must  intend  something,  to  decide  that 
it  was  one  or  the  other.  But  an  order  ought  to  show  jurisdiction,  and  not 
to  leave  it  doubtful  whether  there  was  any  or  not :  and  the  real  question 
•SOTI    ''^^^  ^'^^  whether  any  jurisdiction  appeared  by  the  order. 

-■  CoLERn)GC,  J.  The  jurisdiction  of  the  sessions  is  confined  to  the 
annual  account.  The  form  here  used  mi^  naturally  have  been  the  only  one 
before  stat.  4  Jb  5  W.  4,  c.  76,  was  passed  ;  and  it  is  suggested  that  the  act 
does  not  require  any  alterattoa  of  {brms.  But  forms  grow  out  of  the  law; 
and,  if  diat  alters,  the  forms  must.  The  late  act  introduces  a  new  quarterlj 
account,  over  wluch  the  aenions  have  no  jurisdiction ;  an  order,  therefore^ 
on  appeal  agunat  the  overseers'  account  must  show  that  the  account  was  tka 
anniial  one,  which  the  sessions  had  authority  to  deal  with.    I  do  not 
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in  the  distinction  drawn  from  the  language  of  sect  47,  diat  where  guaidians 
or  auditors  are  appointed,  they  may  allow  or  disallow  the  accounts,  but  that 
where  justices  act  in  default  of  such  appointment,  they  have  no  discretion,  asd 
mu3t  abide  by  the  statement  of  the  parish  officers.  I  think  that  the  justices 
must  allow  or  disallow,  as  the  auditors  do.  The  clause  provides  for  the  re- 
covery of  ^^  all  balances  due  "  from  any  guardian,  treasurer,  &c.  Those 
must  be  the  just  balances  found  due  on  a  proper  audit  of  the  account  with 
power  to  reject  items,  and  not  under  the  obligaticm  of  finding  whatever  the 
parish  officer  chooses  to  state.  This  order,  therefore,  leaving  us  in  douht 
whether  the  sessions  decided  upon  a  quarterly  or  an  annual  account,  leaves 
it  doubtful  whether  they  exceeded  their  jurisdiction  or  not. 

WiGHTMAN,  J.  The  jurisdiction  ought  to  appear  either  by  averment  or 
by  necessary  inference.  Before  *the  late  act  there  would  have  been  r^i^ 
a  necessary  inference  in  favour  of  the  jurisdiction,  because  there  was  '- 
no  other  account  than  the  annual  one.  But  now,  when  an  order  mentioDS 
only  ^'  the  account,"  it  is  doubtful  whether  the  quarterly  account  may  not  be 
meant.  The  answer  attempted  is,  that,  where  no  guardians  or  auditors  are 
appointed,  the  quarterly  account  is  not  allowed  or  disallowed,  but  merely 
examined.  But  the  consequence  of  that  would  be  that  the  balances  would 
be  paid  over  quarterly  if  there  were  guardians  or  auditors,  but  would  be  re* 
coverable  only  at  the  end  of  the  year  when  justices  were  8ub.stituted  for 
other  auditors.     I  think  the  clause  does  not  bear  that  construction. 

Rule  absolute. 


The  QUEEN  v.  FOUCH  and  WATLING. 

Where  overseers  have  made  a  rate  which  is  appealed  against,  they  are  not  at  all  erena 
entitled  to  charge  the  costs  of  such  appeal  in  their  account  with  the  parish.  For, 
althoagh  they  cannot  abandon  such  rate  so  as  to  determine  its  existence,  they  nefd 
not  incur  expense  in  contesting  an  appeal,  if  the  rate  be  indefensible. 

And,  where  overseers  had  contested  such  an  appeal  at  sessions  and  failed,  and  had 
charged  the  costs  in  their  account,  which  costs  were  disallowed  by  the  Justices  io 
special  sessions  holden  under  stat.  50  G.  3,  c.  49,  s.  1,  and  the  quarter  rcssions  on  af^ 
peal  confirmed  their  order. 

ffeld,  that  the  special  sessions  had  a  disci^tionary  authority  to  disallow  the  costs,  and 

>  had  acted  rightly ;  and  the  order  of  quarter  sessions  was  confirmed,  though  the  ac- 
count had  been  passed  at  the  quarterly  audit  under  staL  4  dt  6  W.  4,  c.  76,  s.  47,  and 
approved  by  a  majority  at  a  vestry  meeting. 

On  appeal,  by  John  Fouch  and  Edmund  Watlin|,  against  an  order  of 
four  justices  in  petty  sessions,  disallowing  the  sum  of  85/.  85.  8<f .,  claimed 
by  Fouch  and  Watiing  in  their  annual  account  as  overseers  of  the  parish  of 
Warfield,  Berks,  the  quarter  sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  court  on  a  special  case,  the  material  parts  of  which  are  as 
follows. 

*In  1836,  a  surveyor,  appointed  for  the  purpose  by  the  guardians  r^^ffj 
of  the  Easthampstead  union,  in  which  Warfield  was  situate,  made  ^ 
an  assessment  of  the  rateable  property  in  the  pari^,  under  stat.  6  &  7  W.  4, 
c  96.  The  vestiy  beiing  dissatisfieid  with  the  assessment,  and  unable  to 
obtain  such  alteration  of  it  as  they  deemed  sufficient,  the  now  appellants,  as 
overseers,  made  a  new  assessment  on  their  own  responsibility,  and  exhibited 
it  to  the  rate^payers,  none  of  whom  objected.  In  September,  1838,  the 
appellants  made  a  rate  according  to  the  new  assessment.  This  rate  was 
appealed  against  at  petty  sessions,  on  the  ground  of  inequality  and  incop* 
rectness  in  the  valuation.     The  petty  sessions  amended  the  rate  in  several 
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particulars,  giving  2L  12ff.  6d.  costs,  payable  by  the  overseers,  to  the  parties 
appealing.  The  above-mentioned  sum  of  85/.  &.  8d.  was  the  amount  of 
expenses  incurred  by  the  respondents  (the  now  appellants)  in  the  appeal  at 
petty  sessions,  and  was  made  up  of  the  following  items. 

£  8.  d. 
To  William  Trumper,  land  surveyor  -  -  -  32  11  10 
To  Francis  Hawkes,  land  surveyor  -        -        -   31     0    0 

To  Charles  Cave,  solicitor 2^  16  10 

All  of  which  were  passed  by  the  auditor  of  the  Easthampstead  union,  and 
allowed  by  him  to  the  now  appellants  as  overseers,  at  the  audit  of  their 
accounts  under  stat.  4  &  5  W.  4,  c.  76,  s.  47.  The  appellants  also,  before 
quitting  their  oiBce  as  overseers,  convened  a  vestry  meeting  for  the  purpose 
of  producing  their  accounts  and  having  them  objected  to  or  allowed ;  wnen, 
on  the  allowance  of  the  above  items  being  objected  to  by  William  Snooks 
and  others,  now  respondents,  it  was  resolved  by  a  majority  of  the  parish* 
*3l6l  ^^"^"  present  that  all  the  ^expenses  in  question  should  be  passed 
•i  by  the  meeting.  Afterwards,  on  5th  May,  1840,  the  now  appellants 
attended  the  petty  ses^ons  with  their  accounts,  passed  and  allowed  as  afore^ 
said,  for  the  purpose  of  their  audit  and  allowance  under  stat.  50  G.  3,  c.  49, 
when  the  said  respondents  objected  to  the  85/.  &.  8d.  being  allowed  ;  and 
the  justices,  in  consequence  of  their  objection,  made  the  following  order. 
**  The  charges  for  law  expenfes,  85/.  &.  8(/.,  were  objected  to  before  the 
underagned  justices,"  &c.,  *'by  certain  parishioners  of  Warfield,  as  impro- 
perly incurred,  because  such  expenses  had  been  incurred  in  consequence 
of  an  appeal  against  a  rate  made  in  contradiction  of  a  valuation  and  survey 
made  under  authority  of  the  guardians  of  the  Easthampstead  union  and  the 
poor-law  commissioners,  and  upon  a  valuation  made  at  the  discretion  of 
the  churchwardens  and  overseers  of  the  poor  of  the  parish,  to  which  they 
were  urged  by  remonstrances  of  thirty  parishioners  against  the  valuation  and 
survey  which  had  been  authoritatively  made.  The  result  of  the  appeal  was, 
that  ten  corrections  were  made  in  the  rate  made  by  the  churchwardens  and 
overseers,  the  appellants  having,  in  such  instances,  established  the  justice 
and  necessity  of  their  appeal.  The  appellants  incurred,  in  the  prosecution 
of  their  joint  appeal,  expenses,  stated  by  them,  to  an  amount  of  77/.  179. 
6d.j  in  addition  to  one-half  of  the  justices'  clerk's  fees,  amounting  to  2/. 
125.  6(/.,  which  they  have  paid  out  of  their  own  pockets ;  and  they  object 
to  pay  any  portion  of  the  85/.  8^.  8d,  for  law  expenses  incurred'  by  the 
respondents  m  the  case.  And  it  appears  to  us  that,  as  the  magistrates  in 
special  sessions  who  adjudicated  on  the  appeal  made  no  further  oreler  than 
*3l  11  ^^^^  ^^^  expenses  of  the  clerk's  fees  should  be  paid  in  *equal  moieties 
-■  by  both  parties,  and  did  not' make  any  further  order  respecting  the 
costs,  the  appellants  have  just  grounds  to  complain  that  they  should  be 
subjected  to  their  own  charges  wholly,  and  to  their  portion  also  of  the 
charges  of  the  respondents,  more  especially  as  their  appeatwas  found  to  rest 
on  just  grounds.  We  therefore  consider  that,  as  the  appellants  have  paid 
their  own  law  expenses  to  the  amount  of  77/.  17^.  6</.,  so  ought  the 
respondents  to  pay  their  own  law  expenses  to  the  amount  of  85/:  8s,  8d. ; 
and  that  such  a  charge  ought  not,  under  the  circumstances,  to  appear  in  the 
accounts  of  the  overseers,  by  which  the  burden  of  such  charge  is  distributed 
to  the  whole  of  such  parishioners,  including  also  the  appellants.  Such 
charge  of  85/.  8s.  8d,  is  therefore  disallowed  by  us  on  that  aroount*'* 
Signed  by  the  four  justices. 

VOL.   XLU.  87  '        3  M  2       ' 
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TIm  q'iesdon  for  the  opinioa  of  this  court  was,  WheAer  the  851.  St,  9d, 
imif^f  to  have  been  allowed  to  the  now  appellants  in  their  accoonts  as  OTer- 
seers  under  the  circumstances  above  stated.  If  it  ought,  the  order  was  to 
be  quashed :  if  it  ought  not,  then  to  be  codfirmed. 

Carrington^  (with  whom  was  BroSj)  in  support  of  the  order  of  sessions. 
The  sessions,  having  jurisdiction,  have  exercised  the  discretionaiy  authority 
given  them  by  law ;  and  their  decision  ought  not  to  be  interfered  with. 
fHe  was  then  stopped  by  the  court.) 

TyrwhiUj  contiA^  The  grounds  of  the  decision  are  stated  in  the  case: 
and  where  that  is  done  the  court  will  inquire  into  them ;  Bex  v.  ^dinglmj 

1  A.  &  £.  260.(a)  [Lord  *Denmav,  C.  J.  We  saw  there  that  r^... 
the  sessions  were  wrong ;  and  we  thou^t  they  had  given  only  a  ^ 
conditional  judmient.]  The  judgment  of  the  sessions  here  is  soil  depend- 
ing ;  and  thev  desire  the  opinion  of  this  court.  Then,  as  to  the  merits  of 
this  case.  Ihe  expenses  objected  to  were  incurred  in  resisting  an  appeal 
against  a  rate.  In  taking  the  survey  on  which  that  rate  was  grounded,  the 
overseers  only  executed  a  duty  thrown  upon  them  by  the  law ;  Rex  v.  Gwyr^ 

2  A.  &  £.  216,  227,  judgment  of  TAUMix>if,  J. :  and  they  were  not  bound 
by  the  first  valuation ;  R^;ina  v«  The  Earl  of  Yarbarougkj  12  A.  &  £.  416. 
On  appeal  against  the  rate,  it  was  for  the  interest  of  the  paririi  that  a  pn^ 
defence  should  be  made ;  and  the  oflBcers  were  not  to  make  it  at  their  ovn 
expense.  [Coleridoe,  J.  The  merits  of  the  defence  must  depend  on  the 
circumstances  of  the  case ;  and  of  those  the  justices  in  special  sessions  are 
the  judges.  It  cannot  be  said  that  the  overseers  are  to  have  their  costs, 
however  improper  the  defence  mav  have  beenj  When  the  rate  had  been 
once  duly  made  and  published,  the  parish  officers  could  not  abandon  it; 
Bex  V.  2%e  JuUkes  of  Ctmbridge,  2  A.  &  £.  370.(i)  [Loid  Denman,  C.  J. 
The  effect  of  that  case  is,  not  that  overseers  cannot  abandon  the  deience  of 
a  rate,  but  that  their  abandonment  does  not  prevent  its  being  an  existing 
rate.jj  If  they  abandon  the  defence,  it  must  be  quashed,  and  some  expense 
still  incurred.  The  vestry  had  agreed  to  these  items ;  and  they  had  pre" 
viously  been  allowed  by  the  auditors  under  stat.  4  &  5  W.  4,  c.  76,  s.  47. 
It  may  be  a  question  whether,  under  such  circumstances,  they  could  be 
reconsidered  at  the  petty  sessions  in  May,  1840.  ^[Coleridge,  J.  r«Q,Q 
If  not,  the  appeal  to  quarter  sessions  against  the  yearly  account  is  ^ 
virtually  done  away  with.]  Unless  the  rate  mi^t  have  been  altogether 
abandoned,  or  was  to  be  defended  bv  the  overseers  at  their  personal  risk, 
this  claim  ought  in  justice  to  be  allowed.  In  Bex  v.  The  InhabiianU  ^ 
EsieXf  4  T.  R.  591, 594,  Lord  Kenyon,  after  observing  that  *^  unifomi  and 
unbroken  usage  fecit  jus,"  says  ''  The  stat  43  Eliz.  c.  2,  s.  1,  gave  powet 
to  the  parish  officers  to  raise  a  paridi  stock;  and  when  a  subsequent 
statute,  13  &  14  Car.  2,  raised  the  questions  of  settlements,  it  became 
necessary  to  have  recourse  to  some  fund  for  defraying  the  expenses  of 
litigating  them ;  and  those  expenses  have  always  been  paid  by  the  parish 
officers  out  of  the  parish  stock."  And  from  this  he  draws  an  analogy  to 
cases  in  which  costs  that  incidentally  and  necessarily  arise  in  questiooiog 
the  propriety  of  acts  done  to  enforce  duties  imposed  upon  a  coun^  vt 
defrayed  by  the  magistrates  out  of  the  county  stock. 

Lord  Denbian,  C.  J.  The  law  imposes  upon  persons  who  bring  appeals 
without  reason  the  payment  of  costs.  Here  the  parties  who  appealra  a^uoflt 
(the  rate  succeeded ;  yet  it  is  sought,  by  these  items,  to  charse  them  with 
^osts  of  the  appeal.     Are,  then,  overseers  who  unrighteoudy  defend  a& 

(d)#0eJ2cxV.J^rtMiiavaiif,3A.4cE.l61.     ib)QetiUginaY.Fordkam,llK.AJiT^ 
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appeal  to  baye  their  costs?  It  ought  to  be  understood  that' no  person  h* 
authorized  in  maintunin?  a  hopeless  litigation.  Overseers  may  abandon  a 
rate,  not  in  the  sense  in  which  the  court,  in  Rex  y.  The  Justices  of  Cantlbridge^ 
2  A.  &  £.  370,  denied  that  they  could  do  so,  but  by  not  bringing  witnessf 'H 
to  support  it,  or  otherwise  contesting  the  appeal,  at  sessions.  The  petty 
^o^A-x  sessions  hare  exercised  their  discretion  as  to  these  ^accoimts :  thr, 
^  only  question  of  law  raised  has  been  whether  they  had  a  right  to  ex- 
ercise it :  and  I  think  they  have  done  rightly. 

WiLLLUcs,  Coleridge,  and  Wightmait,  Js.,  concurred. 

Order  of  sessions  confirmed. 


FALCON  and  Another  %>.  BENN. 

On  the  plea  of  pajment  and  aceepuuice  in  satisfketion,  to  a  declaration  in  indebitatas 
assompsii,  it  it  not  neeessarr  to  prore  payment  of  the  whole  sam  stated  in  the  plea, 
if  the  defendant  prore  enoogh  paid  to  cover  the  plaintifl's  real  demand. 

Assumpsit  on  an  agreement  by  piaintifis  to  build  and  finish,  and  by  de- 
fendant to  pay  for,  the  hull  and  spars  of  a  yessel.  Breach,  non«*payment. 
Indebitatus  counts  for  work  and  materials,  money  paid,  and  interest,  and  on 
an  account  stated. 

Plea  5.  That,  after  the  making  of  the  promises,  and  before  commence- 
ment of  the  suit,  to  wit,  on,  &c.,  defendant  paid  to  plaintiffs,  and  plaintiffs 
then  accepted  of  defendant,  a  large  sum  of  money,  to  wit  the  sum  of  oO,000/., 
in  satisfiiction  of  the  said  promises,  and  in  satisfiiction  of  all  damages  sus- 
tained by  plaintiffs  b^  reason  of  the  non-performance  thereof.     Verification^ 

Replication  to  plea  5,  that  plaintiffs  did  not  accept  of  defendant  the  sum 
of  money  in  that  plea  mentioned,  in  such  satisfaction  as  therein  mentioned, 
in  manner  and  form,  &c.    Issue  thereon. 

On  the  trial,  before  Wightmak ,  J.,  at  the  last  Liverpool  Summer  assizes, 
the  defendant  proved  payment  of  4435/.,  which  appeared  to  be  as  much  as 
the  plaintifls  were  entitled  to  on  the  stipulated  terms  for  the  quantity.of  work 
actually  performed  according  to  the  agreement.  The  plaintiff's  counsel 
^3151  ^^J^^^  ^^^  ^^  ^  ^defendant  had  pleaded  payment,  and  accept- 
^  ance  in  satisfiiction,  of  50,000/.,  he  was  bound  to  prove  that  that 
specific  sum  had  been  paid  and  accepted.  The  learned  judge  held  other* 
wise ;  and  the  defendant  had  a  verdict.    In  this  term, 

Dmdas  moved  for  a  new  trial,  (a)  The  ruling  was  incorrect.  The  sum 
stated,  though  under  a  videlicet,  was  material,  this  plea  being  in  the  nature 
of  a  plea  of  accord  and  satisfiiction ;  Ctnuins  v.  Padikn^  2  CM.  &  R.  547 ; 
S.  C.  5  Tyrwh.  534,  Mows  v.  BiUUn\  7  A.  &  £.  595,  (34  E.  C.  L.  R. ;) 
and  Tudc  v.  Tucky  5  M.  &  W.  109,  (the  two  latter  cases  on  pleas  of  set- 
€Sy)  are  applicable.  Lord  Abikger,  C.  B.,  said,  in  the  last  case,  '^  the 
defendant  should  have  pleaded  the  set-off  only  as  to  so  much  as  he  could 
prove."  [WioHTMAK,  J.  If  the  defendant  there  had  proved  a  set-off 
covering  the  plaintiff's  demand,  it  would  have*  been  no  objection  that  the 
sum  pl«ided  was  greater  than  that  proved.  Coleridge,  J.  It  is  not  said 
that  the  defendant  must  prove  the  exact  amount  of  set-off  pleaded.  If  his 
proof  covers  all  that  the  plaintiff  cim  show  to  be  due,  it  covers,  in  effect,  the 
whole  demand  made  in  the  action.]  In  Marks  v.  LaheSy  3  New  Ca.  408, 
(32  E.  C.  L.  R.,)  it  was  held  that,  on  plea  of  tender,  the  sum  alleged  to 

(a)  November  6th.  Before  Lord  Denman,  O.  S^  Williami,  Coleridge,  and  Wight- 
aian,  Js. 
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have  been  tendered  was  material,  though  laid  under  a  videlicet    (He  abn 
moved  on  another  point,  which  it  is  unnecessaiy  to  report.) 

The  Court  said  that  they  had  no  doubt  on  the  first  point:  bat  on  the  other 
they  took  time  for  consideration.  Cur,  ado,  vuU, 

*Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court    r^q,^ 

We  think  that  in  this  case  there  should  be  no  rule,  and  that  the 
verdict  upon  the  fourth  and  fifth  pleas  is  connect  (a) 

In  respect  of  the  fiAh  plea,  the  defendant  proved  payment  of  as  mach  as 
the  plaintifls  were  entitled  to  at  the  rate  per  ton  mentioned  in  the  agreement 
according  to  the  dimensions  specified  in  the  agreement :  but  it  was  said  that 
the  defendant,  having  alleged  pavment  of  a  certain  sum,  to  wit,  5O,O00/L, 
was  bound  to  prove  payment  of  that  precise  sum.  But  we  are  clearly  of 
opinion  that  he  was  only  bound  to  prove  as  much  as  covered  any  demami 
established  on  the  part  of  the  plaintifls :  if  be  does  that,  any  excess  becomes 
wholly  immaterial,  and  the  precise  amount  of  the  sum  laid  under  the  vi(i^ 
licet  becomes  immaterial  also.  This  is  consistent  with  the  cases  of  Qmsaa 
V.  Paddon  and  Tuck  v,  TWA;,  and  several  other  cases  that  might  be  refer- 
red to,  and  with  the  general  doctrine  as  to  the  materiality  of  sums  laid  luulff 
a  videlicet,  where  the  precise  amount  is  not  material  to  the  issue. 

Rule  refused. 

(a^  Part  of  the  jadgment,  relating  to  the  second  point  aboye  mentioned,  is  omittH 
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A  lease  contained  the  following  proviso:  ''If  the  said  C."  (the  lessee)  *' shall,  eithfrby 
his  own  act  or  acts,  or  by  bankruptcy,  insolvency,  writ  of  extent,  or  of  executioD  br 
fieri  facias,  or  other  act  of  law,  or  by  any  other  means,  whereby,  either  volanuriljof 
without  or  against  his  consent,  whereander  the  said  premises  demised,  or  any  part 
thereof,  would,  in  case  this  proviso  did  not  exist,  be  liable  to  be  seized  by  the  sherif 
or  any  other  person,  or  in  case  the  said  C.  shall  at  any  time  or  times  hereafter  mikt 
breach  or  default  in  the  performance  of  the  covenants,'*  dec, "  then,  and  in  any  or  fiiixr 
of  the  cases,  this  present  indenture  and  the  term  hereby  created  shall  theDcefonh 
cease  afid  determine ;  and  it  shall  and  may  be  lawful  to  and  for  EV  the  lessor,  to  r^ 
enter  and  expel  the  lessee. 

On  ejectment,  brought  upon  forfeiture  supposed  to  have  accrued  by  execnti<m  of  afi-ii* 
issued  against  the  lessee, 

Htldf  that  the  proviso  was  insensible. 

Ejectment  for  messuages  and  land  in  Sussex.  On  the  trial,  befoit 
GuRNEY,  B.,  at  the  Sussex  Summer  assizes,  1840,  it  appeared  that  the  les- 
sor of  the  plaintiflT  was  devisee,  for  life,  of  the  late  Earl  of  Egremont,  under 
whom  the  defendant  held  the  premises  by  virtue  of  a  lease,  dated  31st 
March,  1833,  between  the  Earl  of  Egremont  of  the  one  part,  and  the  d^ 
fendant  of  the  other  part,  whereby  the  earl  demised  the  premises  to  the  de- 
fendant for  ninety-nine  years  from  29th  September,  then  last,  if  the  defendant 
should  so  long  live,  at  a  yearly  rent.  The  lease  contained  a  proviso,  among 
others,  that,  "if  the  said  John  E.  Carew,  his  executors,  administrators  or 
assigns,  shall,  either  by  their  or  his  own  act  or  acts,  or  by  bankruptcy,  in- 
solvency, writ  of  extent,  or  of  execution  by  fieri  facias,  or  other  act  of  lav, 
or  by  any  other  means,  whereby,  either  voluntarily  or  without  or  against  his 
or  their  consent,  whereunder  the  said  premises  demised,  or  any  part  thereof, 
would,  in  case  this  proviso  did  not  exist,  be  liable  to  be  seized  by  thesherUT 
or  any  other  person,  or  in  case  the  said  J.  E.  Carew,  his  executors,  admin- 
istrators or  assigns,  shall  at  any  time  or  tiroes  hereafter  make  breach  or  default 
m  the  performance  of  the  covenants,  or  any  of  them,  hereinbefore  on  his  or  their 
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*3181  V^^  contained)  then,  *and  in  any  or  either  of  the  cases,  this  present 
-I  indenture  and  the  term  hereby  created  shall  thenceforth  cease  and 
determine ;  and  it  shall  and  may  be  lawful  to  and  for  the  said  £arl  of  £gre- 
roont,  his  heirs  and  assigns,  into  the  said  hereby  leased  premises,  or  into  any 
part  thereof  in  the  name  of  the  whole,  to  re-enter,  and  the  same  from  thence- 
forth to  have  again,  repossess,  enjoy,  and  keep,  as  in  his  and  tneir  first  and 
former  estate,  and  the  said  J.  E.  Carew,  his  executors,  administrators  and 
assigns,  and  all  other  person  and  persons  whomsoever  then  holding  or  occu- 
pying the  said  demised  premises,  or  any  part  thereof,  thereout  utterly  to  ex- 
pel, put  out,  and  remo\e,  any  thing  herein  contained  to  the  contrary  thereoi' 
in  anywise  notwithstanding." 

A  judgment  in  assumpsit  was  obtained,  Februaiy,  1840,  against  the  de- 
fendant, in  a  case  of  Wilkinson  v.  CareWj  in  the  Common  Pleas,  and  a  fieri 
fiicias  is  issued  thereon,  to  levy  170/.  and  interest.  The  defendant's  efTects 
were  seized  under  the  fi.  fa.  in  March,  1840,  and  sold  ;  but  it  did  not  ap- 
pear that  the  term  was  taken  or  sold.  For  the  lessor  of  the  plaintiff  it  was 
contended  that  the  term  was  forfeited  under  the  proviso.  The  defendant's 
counsel  contended  that  the  proviso  was  unintelligible.  The  learned  judge 
directed  a  verdict  for  the  plaintiff,  giving  leave  to  move  to  enter  a  non- 
suit. In  Michaeknas  term,  1840,  ChannMy  Serjt.,  obtained  a  rule  ac- 
cordingly. 

Thniger  and  Petersdorff'  now  showed  cause.  The  language  of  the  pro- 
viso is  not  stricdy  grammatical ;  but  its  meaning  is  sufficiendy  clear.  The 
lease 'is  to  be  forfeited  if  any  execution  issue  against  the  lessee,  making  the 
lease  liable  to  seizure.  No  case  can  be  found  in  which  the  courts  have  re- 
^3191  '^^^y  merely  for  want  of  ^correct  grammar,  to  construe  a  deed 
^  according  to  its  obvious  sense ;  they  have  only  rejected  clauses  of 
which  they  were  unable  to  ascertain  the  meaning.  In  Doe  dem.  Davis  v. 
Elsamj  Moo.  &  M.  189,  Lord  Tenterden,  speakmg  of  provisoes  for  re-en- 
try, said,  **  I  do  not  think  provisoes  of  this  sort  are  to  be  construed  with  the 
strictness  of  conditions  at  common  law.  These  are  matters  of  contract  between 
the  parties,  and  should,  in  my  opinion,  be  construed  as  other  contracts.  The 
parties  agree  to  a  tenancy  on  certain  terms,  and  there  is  no  hardship  in  bind- 
ing them  to  those  terms.  In  my  view  of  cases  of  this  sort  the  provisoes 
ought  to  be  construed  according  to  hit  and  obvious  construction,  without 
favour  to  either  side."  In  Doe  dem.  Spencer  v.  Godwin^  4  M.  &  S.  265, 
there  was  a  proviso  for  re-entry  if  "  any  of  the  covenants  and  agreements 
hereinafter  contained"  should  be  broken ;  but  no  covenants  followed  :  and 
the  court  refused  to  alter  the  word  hereinafter  into  hereinbeforey  or  to  exclude 
it  altogether.  There  the  words  were  clear  and  grammatical ;  but,  taken  in 
their  obvious  and  only  sense,  they  were  inoperative.  In  Doe  dem,  Jlhdy  v. 
SUvenSj  3B.  &  Ad.  2i99,  (23  E.  U.  L.  R.,)  the  proviso  was  only  for  re-entry 
if  the  lessee  should  ^^  do  or  cause  to  be  done  any  act,  matter,  or  thing  what- 
soever contrary  to  or  in  breach  of"  any  of  the  covenants:  and  the  court  held 
the  words  to  be  plain,  and  refused  to  extend  them  to  an  omission  to  repair. 
So  in  Dm  dem,  Polk  v.  MarcheUi,  1  B.  &  Ad.  715,  (20  E.  C.  L.  R.,)  the 
court  held  that  no  forfeiture  was  shown,  because  the  words,  properly  con- 
strued, did  not  apply  to  the  act  complained  of;  the  proviso  being,  if  the 
lessee  *^  shall,  by  the  space  of  thirty  days  next  after  notice  for  that  purpose, 
^qoAi  make  default  in  performance  of  any"  of  the  clauses  or  ^agreements ; 
^  and  the  complaint  being  a  breach  of  the  covenant  not  to  allow  alte- 
rations in  the  premises,  or  permit  new  buildine;s  to  be  made  upon  them 
"without  permission.     Here  it  is  attempted  to  show,  not  that  the  intent  of 
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the  pr:>TUO  is  inapplicable,  but  that  its  intent  is  not  to  be  ooosidefed  because 
it  is  not  grammatically  expressed.  In  Butler  v.  Wigge^  1  Saund.  65, 66  a, 
where  it  was  sought  to  show  that  the  language  of  the  conditioB  of  a  bond 
was  yoid  and  insensible,  tlie  court  said,  "  that  any  words,  by  whieh  the  in- 
tention of  the  parties  can  appear,  are  sufficient  to  make  a  condition  of 
an  obligation."  So  in  an  .^nanymous  (a^  case,  where  a  note  had  the  words 
^^  I  promise  not  to  pay,"  the  court  held  it  to  be  a  promissory  note.  So  in 
Mcttdeverer  t.  Hawxhy^  2  Saund.  78,  where  the  condition  (instead  rf  the 
bond)  was  made  void  upon  certain  terms,  by  the  words  of  the  condition,  the 
court  held  that  they  must  be  taken  in  the  same  sense  as  if  the  condition  had 
been  that  the  bond  itself  should  be  void.  In  Cok$  y.  Hulme^  8  B.  &  C. 
568,  (15  £.  C.  L.  R.,)  the  court  supplied  the  word  pounds.  In  Lord  &jr 
and  SeaPs  Case^  10  Mod.  40,  45,  a  bargain  and  sale,  for  making  a  teoaot 
to  the  praecipe,  had  the  words  *^  hath  granted,"  withmit  any  nominative  case; 
yet  the  court  supplied  the  grantor.  And  this  was  affirmed  in  the  House  of 
Lords ;  Viscount  Say  and  Seal  v.  Lhyd^  4  Br.  P.  C.  73,  (2d  ed.)  h 
Langdon  v.  Gookj  3  Lev.  21,  a  bond  stated  that  the  obligor  was  bound,  not 
saving  to  whom,  but  only  that  the  sum  was  to  be  paid  to  J.  G.'s  executors, 
which  also  appeared  from  the  condition  ;  and  the  court  collected  that  (Ite 
obligee  was  J.  G.  The  proviso  here  *ha8  clearly  a  meaning  similar  ,^^^ 
to  that  of  the  condition  in  Davis  v.  Eyton^  7  Bins.  154.  ^ 

6.  T,  White  and  Peacock^  contri,  were  stopped  by  the  coart. 

Lord  Denmak,  C.  J.    I  am  of  qxnion  that  ^e  oouK  is  not  bound  to  id 
out  a  meaning  for  a  proviso  framed  as  this  is. 

Williams,  Colebidge,  and  Wightmak,  Js.,  ooncurred. 

Rule  absolute.(i) 


!: 


a)  Bayley  on  Bills,  6,  (5th  ed.)     Cited  in  Sirnwan,  v.  Vannghan^  %  Atk.  31,  32. 
6)  See  Holden.  v.  Raphael,  4  A.  4c  E.  8SS ;  and  Btz  v.  Exmintter,  S  A.  &  E.  5M. 


WOLSELEY  and  Another  v.  COX. 

By  the  deed  of  settlement  of  a  joint  stock  company,  tcie  shares  were  made  tFsnsfenUci 
and  the  directors  were  empowered  to  resulate  the  transfer,  and  to  require,  in  rt^peei 
of  such  transfer,  a  covenant  from  the  transferee  lo  observe  Ae  company's  refalatiosii 
dccn  as  to  holders  of  shares. 

The  directors  prescribed  a  form  of  transfer  under  seal,  by  which  the  shareholder  eoo- 
veyed  his  shares  to  the  transferee,  to  hold  subject  to  the  regulations  abd  coTeoanis 
contained  in  and  resolved  upon  parsuant  to  the  deed  of  settlement,  and  the  traDsferee 
covenanted  with  the  party  conveying,  and  also  separately  with  imstees  on  behslf  of 
the  company,  to  abide  by  and  perform  all  the  said  regulations,  4cc. 

Hdd,  that  such  transfer  required  an  ad  valorem  stamp  only,  and  not  an  additional  stamp 
under  stat  66  G.  8,  c.  184,  sched.  part.  1,  tit.  CMivryaiMe,  as  containing  matter  besides 
that  which  was  **  incident  lo  the  sale  and. conveyance  eif  the  property  sold." 

Covenant,  for  non-payment  of  calls  upon  shares  in  the  "  Bay's  Hill  es- 
tate?' joint  stock  company.  The  defendant  was  charged  as  holder  of  the 
shares  by  transfer  (a)  under  seal  from  William  Hawkins  Hawkins,  a  prior 
shareholder,  by  which  instrument  of  transfer  he  covenanted  to  the  plaintifls 
to  abide  by  and  perform  all  *the  rules,  covenants,  &c.,  contained  in  r*^ 
the  company's  deed  of  settlement  in  respect  of  the  shares :  and  this  ^ 
deed  was  set  forth,  providing  for  the  payment  of  calls  on  due  requisitioa 

(a)  And  two  similar  transfers  from  other  parties.    The  same  question  arose  u  ^ 
each. 
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fitMD  Ae  diieetofs.    Plea,  as  to  die  deed  of  tniiiflfer,  boc  est  fiictum.    Issu» 
tihereoii. 

On  the  trial  before  Maulb,  J.,  at  the  last  Bristol  asrizes,  it  appeared 
that  the  transfer  from  Hawkins  to  the  defendant  was  in  the  following  form 

'<  The  Bay'i  WU  Estate  Company. 

**  I,  William  Hawkins  Hawkins,  of  Cheltenham,  in  the  eoimCj  of  Gbu- 
oester,  clerk,  in  constderadon  of  the  mm  of  }9i«  19s,  paid  to  me  by  John 
Suiman  Cos,  of  Cheltenham,  gentleman,  do  hereby  assign  and  transfer  to 
the  said  J.  S.  Cox  ten  shares  numbered  from  201  to  210  (both  inclusive,) 
of  and  in  the  undertaking  called  The  Bay's  Hill  £state  Company :  to  hold 
unto  the  said  J.  S.  Cox,  his  executors,  administrators  and  assigns,  subject 
to  the  rules,  regulations,  provisions,  covenants,  conditions  and  agreements 
contained  in  and  resolved  upon  pursuant  to  the  deed  of  settlement  of  the 
company,  dated  the  1st  day  of  January,  1838 :  and  I,  the  said  J.  S.  Cox, 
for  myself,  my  heirs,  executors  and  administrators,  do  hereby  covenant  with 
the  said  W.  H.  Hawkins,  and  also  separately  with  George  Anderson  Croft 
and  Robert  Wolseley,  both  of  Cheltenham  aforesaid,  the  trustees  of  the  same 
company,  that  I  will  abide  by  and  perform  all  and  singular  the  same  rules, 
regulations,  provisions,  covenants,  conditions  and  agreements  in  respect  of 
the  same  shares.  As  witness  our  hands  and  seals  the  25th  day  of  May, 
1838." 

This  instrument  had  an  ad  valorem  stamp  of  lOt.,  and  was  not  otherwise 
*3231  ^"^P^*  ^7  ^^  company's  *deed  of  settlement  it  was  provided  that 
•I  the  shares  should  be  transferable,  with  the  consent  of  the  directors,  and 
'^  That  the  directors  shall  have  power  from  time  to  time  to  make  such  re- 
gulations respecting  the  form,  preparation,  custody  and  reflnstratioa  of  the 
mstrument  of  transfer  of  shares  as  shall  appear  to  them  expedient ;  and  ever)' 
purchaser  and  transferee  of  shares  shall,  in  resoect  thereof,  if  required  by  the 
directors,  either  expressly  or  by  a  general  regulation  in  that  behalf,  execute  a 
deed  to  be  prepar^  for  the  purpose  by  the  directors,  whereby  he  may  enter 
into  covenants  with  trustees  duly  to  observe  and  abide  by  all  the  stipula- 
tions, provisions,  and  regulations  for  the  tune  being,  afiectiag,  or  intending 
to  affect,  holders  of  shares  in  this  company."  The  transfer  from  Hawkins 
to  the  defendant  was  in  a  form  approved  by  the  directors. 

For  the  defendant  it  was  objected  that  the  10«.  stamp  was  not  sufficient, 
but  that  an  additional  one  was  required  by  stat.  55  G.  3,  c.  184,  Sched. 
Part  1,  tit.  ConoeyancSj  which  enacts  that,  **  where  any  deed  or  instrument, 
operating  as  a  conveyance  on  the  sale  of  any  pmpeity,"  ''  shall  also  contain 
nny  other  matter  or  thing  besides  what  shall  be  incicleat  to  the  sale  and  con- 
veyance of  the  property  sold,  or  relate  to  the  titlie  thereto ;  every  such  deed 
or  instrument  shaU  be  charged,  in  addition  to  tiie  duty  to  which  it  shall  be 
liable  as  a  conveyance  on  the  sale  of  property,  and  to  any  progressive  duty 
to  which  it  may  also  be  liable,  with  such  furtner  stamp  duty  as  any  separate 
deed,  containing  the  otiier  matter,  would  have  been  chargeable  with,  ex- 
elusive  of  the  progressive  duty."  Maule,  J.,  held  that  the  covenanbin  the 
•3241  ^^^^^^  P"^  ^^  *^  present  deed  of  transfer  *was  "  incident"  to  the 
-■   conveyance,  and  the  stamp  sufficient.    Verdict  for  the  plaintifls. 

Crowder  in  this  term  (a)  moved  for  a  new  trial  on  the  ground  that  the 
deed  of  transfer  had  been  improperly  received  in  evidence.  The  covenant 
of  Cox  with  the  directors  is  not  an  tnddent  to  the  conveyance  from  Hawkins 

(a)  November  6th.    Before  Lord  Denman,  C.  J.»  Williams,  Colerid|^,  and  Wigb^ 
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to  him,  but  a  separate  agreement,  and  with  other  parties  than  Hawldos. 
[Coleridge,  J.  Does  not  the  deed  of  settlement  provide,  in  effect,  that  no 
transfer  can  be  complete,  unless  this  covenant  be  entered  into  ?]  That  ap 
pears  to  be  the  case.  [Lord  Desman,  C.  J.  The  covenant  is  a  very  ms 
terial  incident  to  the  conveyance ;  and,  not  only  is  it  an  incident,  but  the 
instrument  would  be  no  transfer  without  it:  I  tUnk,  therefore,  that  no  addi- 
tional stamp  was  required.] 

The  court  refused  a  rule  on  this  point ;  but  Crowder  also  moved  for  jud^ 
ment  non  obstante  veredicto,  and  (after  time  taken  for  consideration)  a  riue 
nisi  was  now  granted. 


*The  QUEEN  v.  The  Justices  of  CARNARVONSfflRE.  [*325 

Where  a  notice  of  groQDd  of  appeal,  aoder  staL  4  A;  5  W.  4,  c.  76,  s.  81,  stated  that  Ae 
remoiriDg  parish  had,  dariDg  the  last  six  years,  and  particularly  in  1839  and  1840,  re- 
lieved the  pauper  while  resident  in  another  parish. 

keld,  a  good  statement  of  grounds  on  the  face  of  it  Though  a  specific  settlemeLt  tlso 
was  imperfectly  stated. 

And,  the  session  having  confirmed  the  order  of  removal  without  hearing  the  appelUots, 
this  court  issued  a  mandamus  commanding  them  to  hear. 

By  an  order  of  two  justices,  the  wife  and  children  of  David  Roberts  were 
removed  from  the  parish  of  Conway  to  the  parish  of  Giffin,  both  in  Carnar- 
vonshire, upon  examinations  setting  up  a  settlement  of  David  Roberts,  in 
Giffin.  Notice  of  appeal  was  served,  stating  the  grounds  of  appeal  as  fol- 
lows. 

That  the  said  David  Roberts,  the  pauper's  husband,  is  not  legally  setded 
m  the  appellant  parish. 

That  the  said  D.  R.  is  le^Uy  settled  in  the  respondent  parish. 

That  the  respondent  parish  have  acknowledged  the  said  D.  R.  to  be  an 
inhabitant  of,  and  legaUy  setded  in,  their  parish,  by  relieving  the  said  D.  R., 
and  the  said  paupers  as  part  of  his  family,  from  time  to  time  during  the  last 
six  years,  whilst  the  said  D.  R.  and  the  said  paupers  were  resident  in  other 
places  out  of  the  respondent  parish ;  and  particularly  by  giving  relief  to  die 
said  D.  R.  and  the  said  paupers  as  part  of  his  family,  several  times  in  the 
years  1839  and  1840,  during  which  time  he  and  his  family  were  residing  io 
the  town  of  Liverpool,  in  the  county  of  Lancaster. 

That  the  said  D.  R.  is  settled  in  the  respondent  parish  by  apprenticeship, 
and  served  with  Robert  Hughes,  then  of  the  town  of  Conway,  shoemato, 
deceased,  (and  referred  to  in  the  examination  in  this  case,)  under  a  legal  io- 
denture  of  apprenticeship  made  and  executed  between  the  several  parties 
therein  named. 

*The  appeal  coming  on  to  be  heard  at  the  Camarvondiire  quarter  r^^ 
sessions,  January,  1841,  the  respondent  objected  that  the  statement  *• 
of  grounds  of  appeal  was  not  suflBciently  explicit.  The  sessions,  bring  of 
that  opinion,  refiised  to  hear  evidence  in  support  of  the  appeal,  or  to  allow 
the  appellants  to  impugn  the  order  of  removal,  which  was  c(»ifinned  with- 
out hearing. 

On  aflSdavit  of  these  facts,  Sir  F.  PoUock^  in  last  Hilary  term,  obtained  a 
rule  nisi  for  a  mandamus  commanding  the  justices  to  enter  continuances  and 
hear  the  appeal. 

Jervis  and  WelAy  now  showed  cause.  The  first  and  second  grounds  of 
appeal  are  too  generally  stated,  and  do  not  give  the  information  reqaired  by 
Stat.  4  &  5  W.  4,  c.  76,  s.  81.    The  fourth  ground  is  unavailable  on  the 
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same  principle ;  for  it  gives  no  date  to  the  binding ;  and,  besides,  there  is 
no  statement  of  inhabitancy.  The  cases  on  this  point  are  conclusive ;  Regina 
V.  The  Justices  of  the  Eastern  Division  of  Sussex^  10  A.  &  £.  682 ;  R^na 
Y.  The  Justices  of  the  West  Riding  of  Yorks/dre;  10A.&E.685;  Regmay. 
MddleUm  in  Teesdale^  10  A.  &  £.  688 ;  Regina  v.  Bridgewater,  10  A.  &.  £. 
693.  He  second  and  last  of  these  cases  show  also  that  the  justices  are  the 
proper  judges  as  to  what  information,  under  the  circumstances  of  the  par- 
ticular case,  can  reasonably  be  expected.  Here,  therefore,  the  court  will 
support  the  onier  of  sessions.  Then  the  only  question  is  as  to  the  third 
ground  of  appeal.  That  merely  alleges  relief.  But  relief  confers  of  itself 
no  settlement :  it  is  only  evidence  from  which  a  setdement  may  be  inferred. 
There  appears,  therefore,  on  the  whole  of  the  grounds,  no  information 
*3271  *^^  ^^  settlement  on  which  the  apt)ellants  rely.  The  primfi  facie 
-I  settlement  in  the  appellant  parish  must  be  held  to  be  admitted ;  for 
the  first  ground  of  removal  contains  no  denial  of  it  which  the  court  can  no- 
tice. These  objections  went  to  the  merits  of  the  appeal :  and,  therefore,  as 
the  sessions  unquestionably  had  jurisdiction,  thi?  court  will  not  interfere ; 
Rtgina  V.  The  Justices  of  Cheshire^  8  A.  &  £.  398 ;  Ex  parte  Broselet/y  7  A. 
&  £.  423. 

Sir  F.  Polbckj  Attorney-General,  contri.  In  Regina  v.  The  Justices  of 
the  Eastern  Division  of  Sussex^  it  does  not  appear  that  the  court  felt  any  doubt 
as  to  its  power  to  interfere  by  mandamus,  if  the  sessions  had  improperly 
refused  to  hear:  that  case,  therefore,  at  least  qualifies  Regina  v.  The  Justices 
of  Cheshire.  And  in  R^na  v.  The  Justices  of  the  West  Riding  of  York- 
shire f  Lord  Denman,  C.  J.,  expressly  asserted  the  jurisdiction  of  the  court 
io  this  respect.     [He  was  then  stopped  by  the  court.] 

Williams,  J.  {a)    The  third  ground  of  appeal  states  that  the  respondent 

Elfish  has  relievea  the  pauper  while  residing  out  of  the  parish,  namely,  at 
iverpooL  The  objection  made  to  this  ground  would,  if  valid,  exclude  the 
most  potent  head  of  evidence  of  settlement.  But  the  appellants  say  that  the 
relief  might  be  a  good  ground  of  appeal,  if  there  were  any  proper  allegation 
of  settlement  to  which  it  might  be  referred.  It  will  however  be  found,  in 
*3281  ^^  cases,  that  what  3ie  *courts  have  looked  to  has  been,  that  the  par- 
-'  ties  receiving  the  notice  shall  not  be  taken  by  surprise,  but  shall  be 
fully  informed  what  it  is  upon  which  their  adversaries  propose  to  rely.  Here 
the  relief  is  the  act  of  the  parties  to  whom  the  notice  is  addressed.  Surely 
it  is  enough  for  them  that  the  appellants  have  pointed  out  the  times  within 
which  that  relief  has  been  given  upon  which  they  mean  to  rest  their  case. 
Therefore,  supposing  the  first  and  second  grounds  of  appeal  to  be  too  general, 
the  third  ground,  if  uncontradicted,  is  clearly  sufficient  to  maintain  the 
stppeal.  And,  the  sessions  having,  upon  a  preliminary  objection  which  we 
consider  invalid,  refused  to  enter  into  the  appeal,  this  mandamus  must  go. 

Coleridge,  J.  I  will  not  say  that  there  may  not  be  conflicting  dicta  since 
the  passing  of  stat.  4  &  5  W.  4,  c.  76 :  but,  upon  several  authorities,  it  is 
quite  clear,  that,  where  the  sessions  refuse  to  enter  into  the  merits  upon  an 
objection  which  we  do  not  think  good,  this  court  will  ^nt  a  mandamus.  It 
is  true  that,  if  the  sessions  have  gone  into  the  merits,  and  have  decided 
without  sending  a  case  to  us,  we  do  not  interfere.  In  Ex  parte  Broseley  no 
objection  was  made  to  the  examination :  but  the  evidence  of  one  witness, 
^  the  opinion  of  the  sessions,  showed  a  variance ;  the  sessions  heard  the 
<^3se,  and  decided  accordingly ;  and  this  court  refused,  under  such  circum- 
stances, to  interfere  with  their  judgment.     Besides  which,  the  court  thou^t 

(a)  Lord  Denman,  0.  J.,  was  absent 
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the  decision  a  ri^t  one.  Then  is  tbe  notice  in  the  piesent  case  saffirient? 
The  only  Mifficalty  which  I  feel  arises  from  a  view  which  has  been  p^^g 
suggested  by  my  lord(a)  and  by  myself:  (h)  and  I  still  think  that  tbe  ^ 
question,  whether  a  notice  be  sufficiently  particular,  must  depend  so  muck 
upon  the  circumstances  of  the  indindual  case  that  the  sessions  are  freqaenti} 
the  proper  judges,  whether  sufficient  partioubrity  has  been  obsenred.  Yet 
we  are  bound  by  decisions  which  have  established,  again  and  again,  that, 
where  the  sessions  give  eflfect  to  a  preliminary  objection,  and  refiise  to  bev, 
we  must  inquire  into  the  validity  of  the  objection.  Let  us  then  look  at  tbe 
third  ground  of  appeal.  It  appears  to  me  to  contain  all  that  is  requisite  \o 
show  perfect  good  faith  on  the  part  of  the  appellants.  The  matters  in  it  an 
more  in  the  knowledge  of  the  parties  receiving  the  notice  than  of  the  parties 
giving  it :  and  it  is  quite  enough  to  prepare  the  respondents  for  the  case  that 
IS  to  be  set  up  against  them.  In  substance  it  comes  to  this :  you  have  ackoow- 
ledged  the  pauper  to  he  settled  in  your  parish,  by  giving  him  relief  in  1839 
and  1840,  while  he  resided  at  Liverpool.  That  surely  is  abundant  infon&a- 
tion :  the  precise  sums,  times,  and  other  details,  would  all  be  better  knovn 
to  the  respondents  than  to  the  a];^Uants.  But  then  it  is  said  that  no  sub- 
stantive head  of  settlement  is  set  up.  That  is  true :  but  there  is  no  weigkt 
in  the  objection.  For  the  object  of  stat.  4  &  5  W.  4,  c.  76,  s.  81,  was  that 
the  respondents  might  know  what  the  appeUants  intended  to  rely  oo:  and 
here  the  appeUants  say  that  they  were  willing  to  be  bound  by  the  act  of  ibe 
respondents,  and  to  confine  the  evidence  to  what  b  c^ontained  in  the 
notice. 

*WiGHTMAN,  J.  It  is  settled  beyond  all  doubt  that  this  court  will  r*^ 
always  interfere  when  the  sessions  have  taken  an  erroneous  view  ^ 
upon  a  preliminary  point  and  refused  to  bear  a  case.  The  question  then  is, 
whether  enough  was  here  stated  to  satisfy  stat.  4  &  5  W.  4,  c.  76,  s.  81, 
which  reouires  a  statement  in  wdling  of  the  grounds  of  appeal.  The  second 
ground  alleges  that  the  pauper  is  legally  settled  in  the  re^KXident  parish: 
this  would  be  insufficient,  as  being  too  general :  but  the  third  grouiid  rrfeis 
to  acts  done  by  the  respondent  parish,  namely,  reeving  Roberta  and  tbe 
paupers  in  1839  and  1840,  by  which  a  settlement  of  some  sort  was  admitted, 
and  a  more  particular  statement  rendered  unnecessary.  The  lespoDdeots 
could  not  say  that  the  infiMrmation  e<Hitaiaed  in  the  notice  was  not  aifficieot, 
the  facts  by  which  the  admitted  settlement  was  made  out  being  at  least  as 
much  in  their  knowledge  as  in  that  of  the  appellants.    Rule  absolute,  [c] 

(a)  Regma  y.  The  Jtutign  of  the  Wut  Ridmg  of  Torktkkt,  10  A.  de  £.  688. 
(6)  lUgina  v.  Sridgiwater,  10  A.  &  E.  698. 

The  QUEEN  v.  The  Inhabitants  of  GAMR06E, 

(Under  stat  4  &  5  W.  4,  c.  76,  s.  81,  examinatioDs  show  suflicient  groand  of  remoral  it 
they  state  a  case  of  relief,  though  they  also  eontaio  an  imperfect  statefiieot  (aad  bo 
other)  of  an  actnal  setUement) 

Argaed  in  Easter  term,  1848,  on  a  special  ease  from  the  Pembrokshife  qaarter  seisioBS, 
an  oi^er  of  removal  bad  been  quashed ;  but  tbe  sessions  desired  the  opinion  of  this 
conrt  on  the  question  **  whether  the  examinations  are  sufficient  whereon  to  ground  the 
order  of  removal  !**  It  was  attempted,  by  the  examinations,  to  establish  a  settlemefit  b? 
hiring  and  service  in  the  appellant  parish,  (Roch,  in  Pembrokeshire :)  but  the  depositiou 
did  not  show  that  tbe  party  hired  was  a  person  not  having  child  or  children  ai  the  titf 
of  hiring;  and  were  otherwise  defective.  They  stated,  bowt  ver,  that  the  appellants  bao 
l^iven  relief  to  the  paupers  while  resident  in  another  parish.  It  was  urged  thst,sUhoQ||h 
the  fact  of  relief,  if  it  had  stood  alone,  might  have  sufficed,  yet,  as  it  was  coupled  l*'** 
with  an  imperfect  ease  of  settlement,  the  relief  must  be  considered  as  gfOQuded  upoa  thr 
supposed  settlement,  and  therefore  inconclusive.    But, 
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P^  Curiam  (Lord  Bivmav,  C.  J.,  PATTiMir  t»d  WiKLiAMi,  Js.)    Th«  ftU«f  ia  m  ad- 
missioo  that  there  was  a  good  settlement;  and  the  examinations  do  not  show  the  con- 
trary.   If  the  relief  is  to  be  coupled  with  the  ^hiring  and  service  here  stated,  it 
*3311   ^o^s  i^ot  follow,  because  the  examinations  are  imperfect,  that  the  settlement  by 
hiring  and  service  may  not  ia  reality  have  been  very  good. 
Kmrniu,  in  support  of  the  order  of  sessions. 
£  V,  YFUttoaif,  (who  was  not  heard)  contn^  Order  of  sessions  quashed. 

8ee  the  next  case,  and  the  cases,  pp.  476  to  657,  post. 


Tlie  feUowiDg  case  may  conyeniently  be  inserted  here. 
The  QUEEN  v.  The  JUSTICES  of  The  West  Riding  of  YORKSfflRE. 

(KEIGHLEY  v.  WILSDEN.) 

The  examination  on  which  an  order  was  made  for  removing  a  widow  to  K.,  as  the  last 
place  of  settlement  of  her  deceased  husband,  contained  evidence  that  the  hasband\s 
sister,  whilst  a  single  woman  residing  ia  parish  B.,  and  not  having  gained  any  settle- 
ment in  her  own  right,  became  pregnant  with  a  bssurd  child,  and,  by  direction  of  an 
overseer  of  B.,  showed  herself  to  the  overseer  of  K.,  and,  with  his  knowledge  and  con- 
sent, went  to  a  relation  in  the  latter  parish,  and  lay  in  there;  that  she  afterw  ^rds  went 
with  the  overseer  of  K.  before  the  justices  to  filiate,  and  receive  pay  for  the  child  from 
the  overseer  of  JL,  for  some  months,  till  it  died.  The  sessions,  under  stat  4  4&  5  W.  4, 
c  76,  s.  81,  having  refused,  on  appeaj,  to  hear  evidence  in  support  of  the  order,  and 
having  discharged  the  order : 

Heldt  on  application  for  a  mandamus  to  enter  continuances  and  hear,  that  the  examina- 
tion furnished  some  evidence  that  the  deceased  husband  was  settled  in  K.,  though  ii 
did  not  appear  whether  the  acknowledgment  was  made  before  .or  after  hi:r  emancipa- 
tion by  marriage.    Mandamus  granted* 

At  the  Epiphany  sessions  for  the  West  Riding  of  Yorkshire,  1842,  an 
appeal  came  on  to  be  heard  againat  an  order  for  removing  Sarah  Hartley, 
widow,  and  her  two  children,  from  the  township  of  Wilsden  to  the  parish  of 
Keighley,  both  in  the  West  Ridinff.  The  examination  on  which  the  order 
was  made  did  not  disclose  any  set&meat  of  Sairah  Hartley  in  her  own  right, 
but  contained  hearsay  statements  of  the  father  of  her  deceased  husband 
luving  served  his  apprenticeship  in  the  appeUant  township.  They  further 
stated  that  the  httsband's  father  ^*  died  about  twenty-four  years  ago  at  Har- 
den," (a  place  in  the  parish  of  Bingley,  in  the  same  riding:)  that  ^*  when  he 

*3321  ^'^^  ^y^^E  ^"i  ^^-  Cockshott  the  overseer  of  *Keighley  came  over  to 
^  see  him  several  times  at  Harden,  and  gave  nim  relief  once ;"  that 
the  two  younger  paupers  were  the  daughteis  of  Sarah  Hartley  by  her  said 
husband,  and  were  respectively  aged  twenty-six  and  nineteen  years :  that  ,  *^ 
none  of  the  paupers  had  done  any  act  to  gain  any  settlement  for  themselves ; 
and  that  the  widow  did  not  know  that  her  deceased  husband  ever  gained 
any  setdement  for  himself.  The  examination  of  his  sister  Maiy,  the  wife  of 
Thomas  Middlebrook,  was  as  follows.  ^'  I  am  the  daughter  of  W.  Hardey, 
the  father  of  W.  H.  the  late  husband  of  Sarah  Hartley.  My  father  belonged 
to  Keigfaley.  I  never  gained  any  settlement  for  myself  before  I  was  married, 
which  is  about  twenty-eiffht  years  ago.  Better  than  thirty  years  a«>  I  bad 
aiL  illegitimate  child.  When  I  was  presnant  I  lived  with  my  mther  at 
harden;  and  E.  S.,  the  overseer  of  Bin^ey,  sent  me  to  the  overseer  of 
Keighley ;  and  I  went  with  his  knowledge  and  consent  to  my  cousin  J.  L/s 
of  Keigfaley,  and  lay  in  there ;  and  I  afterwards  went  with  the  overseer  of 
Keighley  to  filiate  before  the  justices.  I  received  pay  for  my  child  from 
the  overseer  of  Keigfaley,  till  my  child  died  ;  which  it  did  when  it  was  about 
nine  months  old."  The  exammations  contained  no  evidence  of  the  time  of 
the  marriage  of  Sarah  Hartley,  further  than  the  age  of  her  eldest  child.    It 
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was  objected  on  behalf  of  the  appellants  that  the  examinations  contabed  no 
legal  evidence  of  the  paupers,  being  settled  in  Keighley :  and  the  sessioa^, 
being  of  that  opinion,  refused  to  hear  evidence,  and  discharged  the  order. 

PashUy^  in  last  Hilary  term  obtained  a  rule  nbi  for  a  mandamus  to  the 
justices  of  the  West  Riding  to  enter  continuances  and  hear  the  appeal. 

*j{.  HaU  now  showed  cause.  The  respondents  have  no  right  to  r*Q33 
rely  on  the  hearsay  evidence  of  apprenticeship :  and  the  relief  to  the  ^ 
father,  being  more  than  two  years  after  the  latest  penod  at  which  the  son 
can  be  taken  to  have  been  married,  is  no  evidence  of  the  son's  settlement 
at  the  time  of  his  marriage.  (The  argument  on  these  points  is  omitted,  the 
judgment  of  the  court  having  proceeded  solely  on  the  third  point.)  The 
examination  of  Mary  Middlebrook  contains  no  evidence  of  the  settlement 
of  the  paupers:  the  omission  to  remove  her  when  constructively  chai^able 
is  something  less  than  the  relief  of  a  pauper  resident  in  the  relieving  parish. 
The  filiation  is  nothing ;  for  the  child  was  then  bom  and  setded  in  Keighley. 
And  in  giving  the  pay  after  filiation  the  overseers  were  merely  the  mterine- 
diate  hand.  Assuming  it  to  be  an  acknowledgment,  it  is  not  shown  to 
have  been  previous  to  me  emancipation  of  Sarah  Hartley's  husband :  though 
the  marriage  was  a  fact  essential  to  the  settlement,  the  time  of  the  marriage 
is  suppressed :  at  the  most  the  statement  is  equally  consistent  with  its  being 
either  before  or  after  the  supposed  acknowledgment,  which,  on  the  former 
supposition,  would  be  no  admission  as  to  the  husband's  settlement  at  the  time 
of  his  marriage. 

Sir  6.  ^.  Lewm  !ind  Pashley^  contri.  If  the  examinations  disclosed  a 
scintilla  of  evidence  on  which  the  removing  justices  might  make  their  order, 
they  disclosed  a  sufficient  prim&  facie  case  for  the  sessions ;  and  the  sesaoos 
were  bound  to  hear  the  evidence ;  Bex  v.  jS  Andrew  the  Great j  Cambridgt^ 
8  B.  &  C.  664 ;  Rex  v.  Rosliston,  8  B.  &  C.  668.  A  single  act  of  acknow- 
ledgment is  sufficient ;  Rex  v.  ^Edmnstowe^  8  B.  &  C.  761.  The  r^^u 
conduct  of  the  overseer  in  permitting  Mary  Middlebrook  to  remain  *- 
in  Keighley  was  an  acknowledgment  of  her  father's  settlement ;  and  the 
court  will  not  presume  her  brother  to  have  been  emancipated  at  that  time. 
There  is,  therefore,  evidence  for  the  consideration  of  the  iquarter  sessions. 
(Pashley  was  then  stopped  by  the  court.) 

Lord  Denman,  C.  J.     There  is  certainly  something. 

Per  Curiam.{a)  Rule  absolute.(ft) 

(a)  Lord  Denman,  C.  J.,  Patteson,  WiHiams,  and  Coleridge,  Js. 

(6)  See  the  two  preceding  cases ;  also  the  cases,  pp.  476  to  657,  post. 


EVANS  V.  DAVID  REES. 

REBECCA  REES,  Administratrix  of  DAVID  REES  deceased,  (by  scire 

facias)  t;.  EVANS. 

The  court  will  not  order  a  person  not  party  to  the  record  to  paj  costs  in  any  actioD  *nt 
ejectment.  And  in  an  action  of  replevin  they  refused  to  make  such  order  at  the  de- 
fendant's instance,  though  it  appeared  that  the  nominal  plaintiff  had  hrought  the  aciioa 
really  to  try  a  right  to  valuable  minerals  claimed  by  a  third  party  against  whom  ibe 
application  for  costs  was  made,  and  the  plaintiflTs  t  ttorney  had  declared  on  aflSdarit 
that  he  acted  solely  on  behalf  of  that  party,  who  wa?  ..he  real  plaintiff  in  the  rsasf. 

The  proper  course  where  the  real  plaintiff  or  defendadl  does  not  appear  on  the  record 
is,  to  move,  while  the  cause  is  depending,  that  proceedings  be  stayed  till  secoritjr  be 
given  for  costs. 

A  RULE  was  obtained  in  last  Trinity  term,  calling  upon  Capel  Hanbuif 
Leigh,  Esq.,  to  show  cause  why  he  should  not  pay  the  plaintiff  in  the  action 
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secondly  above  mentioned  the  taxed  costs  of  the  defendant  in  the  firsl-men« 
tioned  acdoD,  and  of  the  plaintiff  in  the  second  action. 

Evans  v.  Bees  was  an  action  of  replevin,  in  which  the  defendant  obtained 
^^'^^l  ^  ^c^ict  at  the  Brecon  Spring  assizes,  *1839.  The  principal  ques- 
•■  tion  tried  was  the  right  of  the  plaintiff  as  occupier  of  a  farm  in  the 
parish  of  Cadoxton,  Glamorganshire,  to  turn  cattle  on  a  certain  common. 
In  support  of  the  present  rule,  affidavits  were  used,  which  had  been  filed  in 
an  earlier  stage  of  the  cause,  on  a  motion  by  the  plaintiff  to  change  the 
venue.  By  the  affidavits  of  the  plaintiff  Evans,  ancl  his  attorney,  then  put 
in,  it  appeared  that  the  action  was  really  brought  to  determine  a  question  of 
boundary  between  Mr.  Leigh  and  Sir  Charles  Morgan,  involving  the  right 
to  between  200  and  300  acres  of  valuable  mineral  property :  the  plaintiff 
deposed  that  he  was  yearly  tenant,  under  Mr.  Leigh,  of  a  small  farm  adjoin- 
ing the  common,  and  that  he  was  merely  the  nominal  plaintiff  in  the  cause, 
which  was  conducted  on  the  part  of  the  plaintiff  by  and  at  the  sole  risk  and 
expense  of  Mr.  Leigh,  the  plaintiff  having  no  interest  whatever  in  the  dis* 
puted  boundary  or  other  question  to  be  decided  therein,  save  as  such  yearly 
tenant :  and  he  stated  his  belief  that  the  defendant  Rees  (also  a  small  farmer) 
was  only  a  nominal  party,  the  defence  being  really  carried  on  by  Sir  Charles 
Morgan ;  but  this  was  clenied  by  the  defendant,  who  alleged  that  he  pro- 
posed actually  to  try  the  right  of  pasture.  The  plaintiff's  attorney  on  that 
occasion  deposed  that  the  real  question  was  as  to  the  right  to  mineials,  ''in 
comparison  with  the  great  value  of  which  the  right  to  the  surface  claimed 
by  the  commoners"  ''  is  of  very  trifling  consequence,  consisting  as  it  does 
of  barren,  rocky  land :  and  this  deponent  further  saitli  that  he  acts  as  attorney 
in  this  cause  solely  at  the  instance  and  on  the  behalf  of  the  said  Capel  Han- 
bury  Leigh,  who  is  the  real  plaintiff  therein."  And  the  agent  of  Mr.  Leigh 
and  stevrard  of  his  manor  (whose  affidavit  was  a  joint  one  with  that  of  the 
*3%1  ^^^^"^^y)  deposed  that  the  question  between  Sir  ^Charles  Morgan 
-'  and  Mr.  Leigh  in  this  cause,  touching  the  boundaries  of  their 
respective  manors,  had  excited  a  great  deal  of  feeling,  &c.  By  an  affidavit, 
filed  in  support  of  the  present  rule,  it  appeared  that  Evans  represented  him- 
self as  quite  unable  to  pay  the  costs. 

Sir  W.  W,  FoUetty  Solicitor-General,  now  showed  cause.  This  is  an 
application  which  the  court  has  not  jurisdiction  to  erant.  Mr.  Leigh  is  not 
a  party  to  the  record :  and  there  is  no  instance  m  which  a  rule  can .  be 
made,  simply  calling  upon  a  private  person,  not  such  party,  to  pay  a  sum 
of  money.  Security  for  costs  may,  indeed,  be  ordered,  where  the  .plaintiff 
on  the  record  has  become  bankrupt  or  insolvent ;  but  that  is  no  argument 
for  the  present  application.  In  ejectment,  which  is  an  action  proceeding  on 
fictitious  grounds,  the  courts  have  sometimes  made  the  party  substantially 
interested,  though  not  on  the  record,  pay  costs ;  as  was  done,  under  parti- 
cular circumstances,  in  ThrustotU  dem.  Jones  v.  Sheniony  10  B.  &  C.  110; 
but  that  case  was  not  adopted  as  a  precedent  in  Berkeley  v.  Dimery,  10  B. 
&  C.  113,  note,  where  the  action  was  in  trespass,  and  a  motion  was  made, 
aftcT  verdict  for  the  plaintiff,  that  one  Hill,  by  whose  direction  the  trespasses 
had  been  committed,  might  pay  the  damages  and  costs.  Lord  Tentrrden 
there  disting^uished  the  action  of  ejectment  from  that  of  trespass ;  and  a  rule 
was  refused.  In  Hayward  v.  Giffitrd^  4  M.  &  W.  194,  which  was  an 
action  brought  at  the  instance,  as  was  alleged,  of  a  person  (Spencer)  not 
party  to  the  record,  and  to  try  a  right  affecting  his  property,  the  Court  of 
Exchequer  refused  to  order  that  party  to  pay  the  costs  on  judgment  as  in 

3n2 
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case  of  a  nonsuit.  *Lord  ABmcER,  C.  B.,  said  there,  ^'  If  we  were  rtq<>7 
at  liberty  to  consult  equity  and  justice,  we  should  probably  make  ^ 
this  rule  absolute.  But  the  authority  of  the  courts  at  Westminster  is  derived 
from  the  queen's  writ,  directing  them  to  take  cognisance  of  the  suits  men- 
tioned in  the  writs  respectively,  and  thus  bringing  the  parties  before  them. 
This  being  so,  they  bare  no  power  to  order  any  particular  mdividual  to 
come  before  them  at  their  pleasure.  In  the  present  case,  if  it  could  hare 
been  shown  that  Spencer  had  committed  any  contempt  of  court,  or  hetsu 
guilty,  in  respect  of  this  suit,  of  any  thing  in  the  nature  of  barratry  or  main- 
tenance, it  would  have  been  another  matter ;  but  we  cannot  make  any  order 
against  an  individual  who  is  not  party  to  anv  suit  before  us,  nor  has  been 
guilty  of  any  contempt,  but  merely  because  he  has  an  interest  in  the  event 
of  the  suit.''  '*  The  general  rule  is,  that  courts  of  justice  bare  no  power 
except  over  parties  to  the  record."  In  Doedem.  Wright  v.  Smiihj  8  DowL 
P.  C.  517,  where  a  motion  was  made  to  compel  payment  of  costs  to  tk 
lessor  of  the  plaintiff  by  a  party  not  on  the  record,  Williams,  J.,  said  that 
the  instances  in  which  a  rule  for  payment  of  costs  could  be  granted  at  all 
against  a  party  so  situated  were  confined  to  the  action  of  ejectment ;  and, 
in  the  case  before  him,  he  discharged  the  rule.  In  Regina  v.  Dodsarij  9  A. 
&  £.  704,  this  court  discharged  a  rule  for  a  criminal  information  against 
magistrates,  with  costs,  but  refused  to  order  payment  of  costs  by  persons 
who  were  not  parties  to  the  rule,  though  they  appeared  to  have  been  actin 
in  promoting  the  application,  and  in  the  proceedings  which  led  to  it 
{Evans  and  Ij.  F.  WiUianUy  on  the  same  side,  were  not  heard.) 

*Sir  F,  PoUockj  Attorney-General,  and  CkUtony  contra.     The  facts  r^Q«g 
of  this  case  distinguish  it  from  any  hitherto  decided.     The  affidavits   *- 
show  that  Mr.  Leigh  is  the  real  party.     His  putting  forward  Evans  was  the 
same  as  if  he  had  sued  in  a  fictitious  name.     Evans  neither  authorized  nor 
had  any  interest  in  the  suit.     The  jurisdiction  of  the  court  to  make  a  person 
not  on  the  record  pay  costs  does  not  depend  upon  the  form  of  action :  if  it 
may  be  done  in  ejectment,  it  is  a  question  of  practice,  not  of  jurisdiction, 
whether  or  not  it  should  be  done  in  any  other  action ;  and,  on  principle,  any 
one  who  has  used  the  process  of  the  court  in  a  suit,  whether  in  his  own 
•    name  or  another  person's,  ought  to  be  liable  to  costs.     Berkeley  v.  Dimery^ 
10  B.  &  C.  113,  note,  differs  from  this  case ;  there  a  plaintiff  required  costs 
from  the  party  whom  he  alleged  to  be  the  real  defendant ;  but  it  was  bis 
own  fault  that  he  did  not  sue  that  party.     The  observations  of  Lord  Abikgeb, 
C.  B.,  in  Hayward  v.  Gjffardj  4  M.  &  W.  194,  do  not  apply  where  the 
real  party  avows  in  the  beginning  of  the  suit  that  he  is  so.     It  cannot  be 
said  that  costs  are  demanded  from  Mr.  Leigh,  as  Lord  Abinger  said  there, 
^^  merely  because  he  has  an  interest  in  the  event."    [Coleridge,  J.    The 
plaintiff  Evans  had  the  whole  interest  in  the  immediate  subject-matter  of  thu 
cause.]    In  Blewiit  v.  Tre^ardngy  5  Dowl.  P.  C.  404,  where  the  applica- 
tion was  for  costs  to  be  paid  by  Simmons,  who,  it  was  alleged,  had  been' 
the  party  really  defending,  Littledale,  J.,  asked  if  the  affidavits  stated 
more  than  a  belief  of  Simmons  having  given  instructions ;  and,  being  an 
swered  in  the  negative,  said,  "I  think  tnat  is  not  sufficient.     It  wouM  be. 
carrying  the  juri^iction  of  the  court  too  far,  unless  you  show  *that  rto^' 
Simmons  has  done  some  act,  or  taken  some  step,  in  the  cause."  '- 
Here  the  affidavits  supply  what  alone  was  wanting  in  that  case.    In  ejeet- 
ment  the  consent  rule  may  be  shaped  so  as  to  let  in  the  party  really  interested 
as  defendant ;  but  when  the  cause  has  been  tried  that  party  is  as  completely 
defendant  as  if  the  action  were  in  any  other  form :  yet  in  Doe  dem.  Motkn 
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y.  Gray,  10  B.  ft  C.  615,  (21  E.  C.  L.  R  )  this  court  {following  the  pre- 
cedent  of  Tkrustout  dem.  Jones  ▼.  Shenton,  10  B.  &  C.  110,  (21  £.  C.  L. 
R.,)  obliged  the  real  defendant  to  pay  costs,  chough  not  party  to  the  record. 
[CoLEUDOE,  J.  Why  (lid  not  you  require  securit;^  for  cost^,  in  the  outset  of 
the  cause  ?1  It  was  thought  sufficient  that  Mr.  Leigh  was  avowed  to  be  the 
virtual  plaintiff. 

Williams,  J.(a)  I  feel  no  doubt  in  this  case.  It  is  unquestionably  the 
same  in  kind  with  those  which  have  been  cited  against  the  application. 
The  defendant  might  have  sought  his  remedy  earlier.  He  might  have  asked 
the  court  to  stav  proceedings  till  Mr.  Leigh  himself  came  forward ;  or  he 
might  have  called  upon  Evans' to  find  security  for  costs,  and  moved  for  a 
stay  of  proceedings  until  he  should  do  so.  Without  attaching  importance 
to  the  case  in  8  Dowl.  P.  C.  617,  {Doe  dem.  Wright  v.  Smithy)  to  which 
indeed  I  ascribe  none,  it  is  sufficient  to  say  that  Hayward  v.  Giffard  and 
Berkeley  Dbnery  seem  to  me  in  principle  the  same  with  the  present  case. 
The  wish  intimated  by  Lord  Abinoer,  C.  B.,  in  Hayward  v.  Giffardy  that 
the  court  could  have  made  the  rule  absolute,  only  shows  how  strong  the 
authorities  were  which  prevented  their  doing  so. 

^1401  *CoLERiD6E,  J.  In  Doe  dem.  Masters  v.  Gray^  Lord  Tenterden 
-■  relied  upon  the  distinction  between  ejectment  and  other  actions :  that 
case,  therefore,  gives  no  support  to  the  present  motion.  As  to  Bleuritt  v.  Tre- 
gofdngy  paying,  as  I  do,  every  respect  to  the  authority  of  Mr.  Justice  Little- 
dale,  and  thinkdiig  him  one  of  the  most  cautious  judges  who  have  sat  on  the 
bench,  I  need  only  say  that  it  was  unnecessary  for  him,  in  that  case,  to 
decide  the  present  question,  and  that  it  would  be  unfair  to  him  to  cite  the 
expressions  he  there  used  as  his  opinion  upon  the  point.  The  rule  in  all 
other  actions  than  ejectment  is,  not  to  call  upon  a  person  for  costs  who  is  no 
party  to  the  record.  Here  the  defendant  had  means  of  protecting  himself 
while  the  suit  was  gomg  on,  and  might  then  have  called  upon  the  plaintiflf 
to  show  cause  why  proceedings  should  not  be  stayed  till  security  were 
given  by  himself  or  Mr.  Leigh. 

WiGHTMAN,  J.  The  only  cases  cited  in  support  of  this  application  were 
in  ejectment,  which  has  always  been  considered  an  exception  to  the  general 
rule.  In  Blewitt  v.  Tregoningj  the  decision  was  a  refusal  of  the  rule. 
In  Berkeley  v.  Dimery  and  Hayward  v.  Criffard  the  present  question  was 
brought  directly  before  the  court,  and  decided  against  the  application  for 
costs.  If  the  plaintiff  in  a  cause  be  merely  a  nominal  one,  the  defendant 
may  call  upon  him,  not  the  party  behind,  to  give  security  for  costs ;  and 
that  will  probably  bring  the  real  party  forwanl. 

Rule  dischBrged.(() 

(a)  Lord  Denman,  C.  J.,  was  absent 

(6)  See  Regisui  v.  Gfrtmc,  Easter  term,  (Mflijr  1 1th),  1843,  post,  where  the  cotirt,  havingt 
dischari^  a  mle  nisi  for  a  quo  warranto  information,  with  costs,  made  a  rnle  absolute 
for  payment  of  costs  by  the  relator's  attorney,  it  apr  earing  that  he  was  the  virtual 
relator. 


*34I]  *T1ie  QUEEN,  on  the  Prosecution  of  the  Metropolitan  Police  Com- 
missioners, V.  The  Right  Honourable  GEORGE  EDWARD  Earl 
WALDE6RAVE  and  Another. 

If  the  Metropolitan  police  commissioners,  appointed  nnder  stat  10  0. 4,  c.  44,  s.  1,  direct 
an  indictment  for  assaalting  one  of  the  police  constables  in  the  execution  of  his  duty, 
and  the  defendant  removes  such  indictment  by  certiorari*  and  is  convicted  the  oom« 
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•missioners  are  entitled  to  costs  ander  stat.  6  dc  6  W.  A;  M.  c.  11,  s.  3,  as  jastices  of 
the  peace  and  civil  officers  whom  it  coocenied  to  prosecate. 
Where  an  indictment  has  been  removed  into  Q.  B.  by  certiorari,  and  judgment  givea 
upon  it,  the  coart  will  notice  the  contents  of  such  indictment  on  a  motion  respecting 
costs  of  the  prosecution,  without  having  the  record  brought  before  them  by  affidavit 

The  defendants  were  indicted  at  the  Middlesex  sessions,  July,  1840,  for 
an  assault  upon  Charles  John  Wheatley,  a  constable.  They  removed  the 
indictment  by  certiorari  into  this  court,  where  they  suffered  judgment  by  de« 
fault,  and  were  respectively  sentenced  to  imprisonment  and  fines.  In  Trinity 
term,  1841,  a  side  bar  rule  was  obtained,  ordering  "  that  it  be  referred  to 
the  coroner  and  attorney  of  this  court  to  tax  the  costs  to  be  paid  by  the  de* 
fendants  to  the  prosecutor  or  his  attorney."  Martin,  in  this  term,  obtained 
a  rule  calling  on  the  prosecutors  to  show  cause  why  the  side  bar  rule  shouM 
not  be  set  aside.  He  moved  on  an  affidavit  stating  that  Wheatley  was  the 
only  person  grieved  or  injured  by  the  offence,  and  that  he  was  not  the  pro- 
secutor of  the  indictment,  the  attorney  having  been  employed,  not  by  him, 
but  (as  the  deponent  was  informed  and  believed)  by  Colonel  Rowan  aod 
Mr.  Mayne,  the  Commissioners  of  the  Metropolitan  Police,  who  alone  ns 
tained  the  attorney  and  were  liable  for  the  costs  of  the  prosecution.  Ra  r. 
Sharpkss,  2  T.  R.  47,  and  Rex  v.  Edwards,  5  B.  &  Ad.  407,  note  (a), 
were  cited.     In  this  term,(a) 

Sir  W,  W.  Folktt,  Solicitor-Greneral,  and  Waddin^Um  showed  cause. 
Stat.  5  &  6  W.  &  M.  c.  11,  s.  3,  gives  costs  on  conviction,  after  removal 
of  an  indictment  by  ^certiorari, "  to  the  prosecutor,  if  he  be  the  party  p^oja 
grieved  or  injured,  or  be  a  justice  of  the  peace,  mayor,  bailiff,"  &c.,  *> 
'^  or  any  other  civil  officer,  who  shall  prosecute  upon  the  account  of  anj 
fact  committed  or  done,  that  concerned  him  or  them,  as  officer  or  officers,  to 
prosecute  or  present."  The  commissioners  of  police  are  justices  of  the  peace 
for  Middlesex  and  other  counties,  by  stat.  10  G.  4,  c.  44,  s.  1 ;  and  the 
officers  of  police,  sworn  in  under  sect.  4,  are  constables  for  those  counties, 
and  are  required  to  obey  the  lawful  commands  of  the  commissioners  in  the 
execution  of  such  office  of  constable.  By  sect.  5,  the  commissioners  are 
to  make  orders  for  their  government  and  provide  for  their  efficiency.  When*, 
therefore,  one  of  the  officers  is  assaulted  in  the  execution  of  his  duty,  and 
the  commissioners  prefer  an  indictment  for  that  offence,  they  are  justices  and 
civil  officers  whom  it  "  concerned"  "  to  prosecute."  [Wightman,  J.  Did 
the  indictment  state  that  the  assault  was  committed  upon  an  officer  of  the 
police  in  the  execution  of  hLs  duty  ?]  Martin,  for  the  defendants,  objected 
that  the  indictment  was  not  before  the  court  on  affidavit,  and  that  the  court 
never  took  notice  of  a  record  not  so  brought  before  them,  except  in  the  case 
of  a  motion  for  a  new  trial.  [Lord  Deniiai^,  C.  J.  There  is  no  question 
but  that,  in  criminal  proceedings,  the  court  constantly  take  notice  of  the  in* 
dictment  without  affidavit.  It  is  best  that  there  should  be  no  doubt  on  that 
subject.]  The  indictment  charges  an  assault  on  Wheatley,  ^'  then  being 
one  of  the  constables  of  the  county"  of  Middlesex,  "and  in  the  due  execu- 
tion of  his  said  office."  In  Rue  v.  Edwards,  it  does  not  appear  what  con- 
trol the  prosecuting  officers  *had  over  the  watchman  who  was  r^ojo 
assaulted,  or  that  they  stood  in  any  relation  to  him  like  that  of  the  ^ 
commissioners  of  police  to  the  constables  of  their  force.  In  Ra  v.  Dew- 
hurst,  5  B.  &  Ad.  405,  the  select  vestry  came  neither  within  the  words  nor 
the  intention  of  stat.  5  &  6  W.  &  M.  c.  11,  s.  3.     In  Rex  v.  Sharpness,  a 

(a)  November  22d.    Before  Lord  Deoman.  C.  J.,  Willinms,  CMeridge,  ind  Wifh 
nuui,  Js. 
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magistrate  who  had  committecl  a  person  for  felony  indicted  the  jailer  for  per- 
iBitting  him  to  eseap<* ;  and  it  was  held  that  he  had  not  sufficient  concern  in 
the  prosecution  to  ^title  him  to  costs.  That  was  a  very  different  case  from 
the  present.  It  was  considered  that  the  magistrate,  having  done  his  duU* 
by  committing  the  felon,  had  no  longer  any  particular  interest  in  his  safe 
custody.  And  Buller,  J.,  said  there  thait'the  court  had  always  put  a  strict 
construction  on  the  statute.  But  In  Rex  v.  Kdileworthy  5  T.  R.  33,  a 
justice  who  had  caused  an  bdictment  to  be  preferred  for  non-repair  of  a 
highway  was  held  entitled  to  costs,  Lord  Kenyon  saying,  "  k  is  tnie  that 
this  act  might  have  been  done  by  any  individual  as  well  as  by  a  magistrate, 
but  still  he  did  it  in  the  regular  discharge  of  his  tiuty."  And  he  observed, 
as  to  the  statute,  *^  This  is  a  remedial  law ;  not  indeed  to  be  extended  be- 
yond, but  as  little  to  be  restrained  within,  the  fair  import  of  it."  In  Rex  v. 
Taunton  SI,  Man/y  3  M.  &  S.  466,  a  constable  who,  together  with  the  in- 
habitants of  a  district,  preferred  a  bill  for  non-repair  of  a  road,*was  held  to 
be  an  officer  whom  it  concerned  to  prosecute ;  and  Lord  Ellenborugh  said 
that,  if  it  were  necessary  to  put  in  competition  the  opinions  of  Buller,  J., 
and  Lord  Kenyon  in  the  two  preceding  cases,  as  to  the  mode  of  constru- 
.0441  ing  the  statute,  he  should  ^incline  to  that  of  Lord  Kenyon.  The 
•■  court  will  not,  at  this  day,  adopt  either  a  rigid  or  a  lax  construc- 
tion :  the  fair  interpretation  here  is  in  favour  of  the  prosecutors. 

Martinj  contri.  The  indictment  states  only  that  the  party  assaulted 
was  a  constable  of  the  county  of  Middlesex.  [Coleridge,  J.  I'hc 
affidavits  show  that  he  was  a  police  constable.]  The  commissioners  are 
civil  officers ;  but  there  was  nothing  in  the  ofience  committed  for  which  it 
concerned  them,  as  officers,  to  prosecute.  They  were  not,  as  justices  of 
the  peace,  peculiarly  interested  m  preferring  this  indictment.  By  stat.  10 
G.  4,  c.  44,  s.  1,  the  commissioners  are  appointed  merely  'Mo  execute  the 
duties  of  a  justice  of  the  peace"  at  their  office,  and  in  the  counties  within 
their  district.  The  clause  has  indeed  the  words,  "  together  with  such  other 
duties  as  shall  be  hereinafter  specified,  or  as  shall  be  from  time  to  time  di- 
rected by  one  of  his  mmesty's  principal  secretaries  of  state,  for  the  more 
efficient  administration  of  the  police  within  the  limits,"  &c.  But  no  duties 
after  specified  in  the  act  involve  the  preferring  of  such  an  indictment  as 
this ;  and  no  direction  requiring  it  appears  to  have  been  issued  by  the  secre- 
tary of  state.  To  entitle  an  officer  or  justice  of  peace  to  costs  under  this 
act,  it  ought  to  be  shown  that  the  indictment  arose  out  of  some  fact  with 
which  he  was  concenyKl  as  such  officer  or  as  justice.  This  is  the  ordinary 
case  of  an  assault  upon  a  constable  in  the  execution  of  his  duty ;  and  the 
commissioners  have  directed  a  prosecution  upon  it.  Rex  v.  Dewhursly  re- 
*3451  ^^S^^^'^S  ^^  ^'  Edwardsy  5  B.  &  Ad.  407,  note  (a),  *is  a  direct 
-I  authority  against  the  application  of  the  statute  to  such  a  case. 

Cur,  adv.,  vuU. 

Ldnl  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  a  rule  to  set  aside  a  side  bar  rule  previously  issued  for  giving 
the  costs  of  this  prosecution  to  the  commissioners  of  police,  by  whom  it  was 
set  on  foot  for  an  assault  committed  on  a  police  constable  in  the  execution 
of  his  duty,  under  stat.  5  &  6  W.  &  M.  c.  11,  s.  3,  which  provides,  in  ex- 
press terms,  *'  that  if,"  &c.  (His  lordship  here  read  the  material  part  of 
the  clause :  see  pp.  341,  342,  ant&.) 

Now  the  commissioners  of  police  were  called  into  existence  by  the  follow* 
ing  words  of  stat.  10  G.  4,  c.  44,  s.  1.  '*  It  shall  be  lawftil  for  his  majestj 
to  cause  a  new  police  office  to  be  established,"  &c.,  '^  and  by  warrant  under 
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his  sign  manual  to  appoint  two  fit  persons  as  justices  of  the  peace,"  "  to  exe- 
cute the  duties  of  a  justice  of  the  peace,"  ^'  together  with  such  other  du- 
ties^' as  are  thereafter  specified,  *'  or  as  shall  be  from  lime  to  time  directed 
by  one  of  his  majesty's  principal  secretaries  of  state,  for  the  more  efficient 
administration  of  the  police." 

On  these  words  it  is  difficult  to  feel  any  doubt  that  the  commissioners  will 
be  entitled  to  their  costs  of  yn  indictment  which  thej  preferred  for  an  assault 
on  one  of  their  subordinate  officers  in  the  execution  of  his  duty,  which  has 
been  removed  by  the  defendant  (as  this  was)  by  certiorari,  and  on  which 
(as  here)  a  conviction  has  taken  place.  We  think  that  they  fully  answer 
die  description  of  civil  officers  so  concerned,  even  if  they  *were  not  r^^Ac 
justices  of  the  peace,  and,  as  such,  named  in  the  act  of  5  &  6  ■- 
W.  &  M, 

We  should  at  once  have  delivered  this  <^inion,  but  for  a  case  reported  in 
a  note  to  5  B.  &  Ad.  407,'(a)  which,  being  apparently  inconastent  with  our 
views,  we  wished  to  examine.  The  short  note  of  the  judgment  c^  the 
court  in  that  case  is  not  very  accurately  expressed :  it  certainly  appears, 
however,  on  reference  to  the  affidavits,  that  the  two  cases  are  alike  as  to  tbe 
relation  between  the  paving  commissioners  and  the  watchmen  assaulted,  anJ 
the  part  which  the  former  took  in  the  prosecution.  But,  althou^  in  pobt, 
we  do  not  agree  with  the  decision :  and,  if  the  commissioners  there  had  put 
forward  their  claim  directly  and  in  the  first  instance,  instead  of  preferrinsi 
that  of  the  nominal,  who  was  clearly  not  the  real,  jurosecutor,  it  is  possibk 
that  the  court  might  have  been  led  to  a  diflerent  conclufflon. 

On  the  plain  words  of  the  two  acts,  and  the  iacts  appearing  on  the  affi- 
davits, and  the  indictment,  we  are  of  opinion  that  the  commissioners  d 
police  are  entided  to  their  costs :  and  the  present  rule  must  be  discharged. 

Rule  discharged 

(a)  Rex  ▼.  Edwarth,  6  B.  4c  Ad.  407,  note  (a). 


♦The  QUEEN  v.  The  EASTERN  COUNTIES  Railway  Company.  [*ifl 

By  a  railway  act  (6  dc  7  W.  4,  c.  cvU)  a  company  was  incoporated  for  makin|r  a  ni\' 
way,  and  other  works,  with  power  to  purchase  and  hold  lands  for  the  andenakiBCtad 
exercise  other  powers ;  the  railway  to  pass  thron^h  certain  parishes  specified.  Povcr 
was  i^iven  to  enter  lands,  take  levels,  appropriate  certain  pans  for  the  pnrposesof  lite 
act,  and,  on  those  lands  or  lands  adjoining,  to  dig,  em  hank,  dec,  to  remoire,  lay,  or  work 
any  materials,  to  constrnct  across,  under,  or  over,  the  railway  or  any  lands,  dcc^  is- 
clined  planes,  tunnels,  bridges,  d^c,  and  to  construct  house%  and  beildings,  and  vorh^ 
of  all  descriptions;  to  alter  the  course  of,  and  raise  or  lower,  rivers,  roads,  dcc^  tfiil 
execute  all  things  necessary  for  constructing,  mainuining,  or  using  the  railway  te<l 
works,  making  full  satisfaction,  in  mafmtr  after  mrnlioiifi/,  to  persons  interested  in  \n^^ 
iakm,  Metf,  or  injured  for  all  damage$  sustained  by  executing  the  powers  of  the  act  hf- 
ter  notice  from  the  company  of  their  intention  to  take  or  use  any  land,  given  to  any 
person  interested  in,  or  authorized  to  accept  compensation  for  the  value  of,  tbe  saaf* 
or  for  flfiy  tf»;tiry  or  damage  tutlained  on  account  of  the  execution  of  the  act,  such  p^* 
son  was  to  delivei  to  the  company  a  statement  of  such  interest  and  injury  or  damaT' 
and  of  the  sum  he  would  accept  in  compensation  for  the  value  of  such  interest,  iDJorr. 
or  damage.  Owners  and  occupiers  of  lands,  through,  over  or  upon  which  the  railvir 
and  works  were  to  be  made,  or  of  any  interest  Uierein,  might  agree  to  aoeept  recua 

Knse  for  the  value  of  such  lands,  or  of  their  interest,  and  also  emupenmtioufor  am$  domtp* 
f,  or  inamoenienee,  susuined  by  reason  of  the  taking  of  the  lands,  or  kf  reamu  ef  tk 
wor^  authorized,  or  the  execution  of  powers  granted.  For  settling  differences  betwMt 
the  company  and  persons  interested  in  lande  taken,  uted,  damaged,  or  iujurimalf  ofe^ 
by  the  execution  of  the  powers,  if  any  person  entitled  to  purchase  money  or  cospO' 
sation  should  refuse  the  company's  offer,  the  matter  wot  (•  he  oeUkd  6y  a  /vry,  «^ 
should  assess  the  sum  to  be  paid  for  the  purchase  of  the  lands,  and  also  tbe  ooapes* 
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sation  lor  damafes  done  or  sustained  by  severing  lands,  or  for  the  fatare  temporary  or 
perpetnal,  or  for  aoy  recurring,  damages,  done  or  sustained  ot  aforaaid:  such  com- 
pensation for  sQch  damage  or  loss  to  be  assessed  separately  from  the  value  of  the 
lands  taken  or  used :  bat  the  company  was  not  obliged  to  uke  notice  of  any  com* 
plaint  for  Ion  or  i$ijwnf  iuttaitud  m  eomtquena  of  the  txtaUion  of  thi  powen  of  the  ad  un- 
kas  certain  notices  were  given.  On  payment  or  tender  of  such  sum  as  should  ^e 
agreed  opon  or  assessed  by  a  jury,  for  the  purchase  of  lands  or  as  compensation  for 
damage  aUohUe  or  eoHtimmmg  as  before  mentioned,  the  company  were  entitled  to  enter 
t^nm  the  lam/t,  which  theneefirik  wen  io  be  veeted  in  thenu  In  case  of  difference  between 
the  company  and  owners  or  occnpiers  of  property  taken,  used,  or  injured,  if  the 
damage  claimed  did  not  exceed  WU,  the  same  was  to  be  ascertained  by  two  justices. 
The  company  were  anthorized  to  enter  into  temporary  possession  of  lands,  to  deposit 
materials,  and  form  temporary  roads,  dcc^  making  compensation  to  be  settled  us  before 
prowtdeda 

A  mandamns  to  the  company  recited  that  C.  was  owner  of  property  adjoining  a  road  in 
a  parish  through  which  the  railway  passed,  and  that  the  company  had  lowered  the 
road,  whereby  his  land  was  injured  and  deteriorated,  the  access  impeded,  and  additional 
fences,  &o^  rendered  necessary,  whereby,  and  by  reason  cf  the  execution  of  the  powers 
«*f  the  act,  C.  had  sustained  damage :  and  that  C.  and  the  company  could  not  agree  as 
iO  the  amount  of  compensation :  and  commanded  the  company  to  issue  their  warrant 
(the  statutable  mode)  for  a  jury  to  assess  compensation. 

Return.  That  the  railway  passed  through  the  parish  where  the  estate  was  situate,  and 
at  that  point  was  completed ;  that  the  estate  d^d  not  form  part  of  the  lands  which  the 
company  were  empowered  to  take ;  that  the  company  had  not  entered  upon,  appro- 
priated, taken,  or  used  the  land;  and  that  C.  was  not  interested  in  any  land  on  which 
the  railway  or  works  were  constructed,  or  which  the  company  had  entered  upon, 
touched,  taken,  used,  or  in  any  manner  interfered  with  for  the.  purposes  of  the  act. 

Held,  that  compensation  was  not  limited  by  the  act  to  the  eases  negatived  in  the  return, 
but  might  be  awarded  for  injury  done  without  entering  upon  or  tiScing  the  land ;  name- 
ly, by  lowering  a  road  on  which  the  land  abutted.    Peremptory  mandamus  awarded. 

Mahdamus  to  the  Eastern  Coanties  Railway  Company.     The  suggestion 

referred  to  stat.  6  &  7  W.  4,  c.  cvi.,  (local  and  personal,  public,)  and  recited, 

•04Q1   in  *part,  certain  clauses  of  the  act :  (a)  namely,  sect.  1,  by  which  tlie 

-'   company  were  constituted  with  certiun  powers ;  sect.  9,  which  em- 

(a)  Stat.  6  &  7  W.  4,  c.  cvi^  is  ''For  making  a  railway  from  London  to  Norwich  and 
Yarmouth,  by  Romford,  Chelmsford,  Colchester,  and  Ipswich,  to  be  called  *  The  Eastern 
CounUes  Railway.'" 

Sect.  1  incorporates  "a  company  for  making  and  maintaining  the  said  railway,  and 
other  works  by  this  act  anthorized,  and  for  other  the  purposes,"  dcc^  by  the  name  and 
style  of  The  Eastern  Counties  Railway  Company,  with  power  **  to  purchaee^  hold,**  and 
sell  lands,  for  the  use  and  benefit  of  the  said  undertaking,  and  enables  them  to  **  have  and 
ezfiTMr  all  other  powen  and  authoritin^*  thereafter  given. 

8<fCL  6  empowers  the  company  to  **  make  and  maintain  the  railway,"  with  all  proper 
works  and  conveniences  connected  therewith,  in  the  Une  or  eonrae,  and  upon,  aerote,  under, 
or  over  the  lande  delineated  upon  the  amended  plan,  and  deecribed  in  the  amended  book  of  nference 
to  be  deposited  "  &C.,  as  mentioned  in  sect  7 ; "  (that  is  to  say)  a  railway  commencing  at 
or  near  High  Street,  Shoreditch,  in  the  parish  of  8l  Leonard's  Shoreditch,  in  the  county 
of  Middlesex,  and  to  terminate  in, at,  or  near  Norwich  and  Great  Yarmouth," dec.;  *«and 
passing  from,  through,  or  into  the  parishes,  townships,  and  places  of "  dcc^  and  **6t. 
Mary-le-Bow,  or  some  of  them,  all  ia  the  county  of  Middlesex,"  dec,  (naming  other  pa- 
nshes,  &c.,  in  other  counties,  Ac.) 

Sect.  7  recites  that  maps,  plans,  and  sections,  describing  the  lines,  and  the  lands  over 
which  they  were  to  be  carried,  with  books  of  reference  containing  lists  of  the  owners 
and  occupiers,  had  been  deposited  with  the  clerks  of  the  peace  before  named ;  and  that 
alterations  of  the  line  had  been  agreed  upon,  marked  on  a  map  or  plan ;  and  enacts  that 
amended  l>ooks  of  reference  should  be  deposited. 

Sect.  8  empowers  the  company  to  make  the  railway  and  works  over  the  lands  de» 
lineated  on  the  maps  and  plans,  though  omitted,  misstated,  dec,  in  the  act,  schednlct 
(which  is  annexed  to  the  act,  and  contains  the  names  of  owners,  occupiers,  dec,  and  the 
description  of  the  property,)  or  books,  if  two  justices  shall  certify  the  omission,  dcc^  to 
proceed  from  mistake. 

Sect  9  enacts,  *'That  for  the  purposes,  aad  subject  to  the  provisions  and  restrietions 
of  Ibis  act,  it  shall  be  lawful  for  the  said  company,  their  agents  and  workmen,"  Ac^  **  to 
enter  into  and  upon  the  Innds  of  any  person  or  corporation  whatsoever,  and  to  sarvev 
>ad  uke  levels,^  6cc^  "  and  to  set  out  and  appropriate  Cor  the  purposes  of  this  act,  sack 
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powered  the  company  to  perform  ^certain  acts  for  the  purpose  of  r*q4Q 

constructing  the  rail  way ,  making  full  satisfaction  to  any  persons,  &c.,  ^ 

interested  in  any  land  taken,  used,  or  injured ;  sect.  28,  enacting  *that  r^o^ 

all  persons,  &c.,  might  agree  to  accept  compensation  for  any  damage,  ^ 

parts  thereof  as  they  are  by  this  act  empowered  to  iakt  w  icar,  and  in  or  apoo  sach  lands, 
or  any  lands  adjoining  thereto,  to  bore,  dig,  cut,  embank  and  sough,  and  to  remov^e  or 
lay,  and  also  to  use,  work,  and  manufacture  any  earth,  stone,  trees,  gravel,  or  sand,  or  anr 
other  materials  or  things  which  may  be  dug  or  obtained  therein,  or  otherwise,  in  the  exe* 
cution  of  any  of  the  powers  of  this  act,  and  which  may  be  proper  or  necessary  for 
making,  maintaining,  altering,  repairing,  or  using  the  said  railways  and  other  works  bv 
thifl  act  authorized,  or  which  may  obstruct  the  making,**  ''or  using  the  same,  respectivcs 
ly,"  ^  and  also  to  make  and  construct  upon,  across,  under,  or  over  the  said  railway  ii€ 
other  works,  or  any  lands,"  dec.,  **  streets,  roads,  railroads,**  &c.,  ''rivers,  canals,"  ^c^ 
**or  other  waters,  such  inclined  planes,  tunnels,  embankments,  aqueducts,  bridge^,**  &c^ 
"  roads,  ways,"  &c^  "and  also  to  erect  and  construct  such  houses,**  &c^  '*and  other 
buildings,  machinery,  and  other  conveniences  and  works  of  all  descriptions,  as  the  sai 
company  shall  think  proper ;  and  also  to  alter  the  course  of  any  rivers,  canals,  brooks 
streams,  or  watercourses,  for  such  time  as  may  be  judged  necessary  by  the  said  compaa;, 
for  constructing  or  maintaining  any  of  the  works  aforesaid ;  and  also  to  divert  or  alter 
the  course  of  any  rivers  or  streams  of  water,  roads,  or  ways,  or  to  raise  or  lower 
any  such  rivers,  or  streams,  roads,  or  ways,  in  order  the  more  convenienUy  to  carrr 
the  same  over  or  under,  or  by  the  side  of  the  said  railway,  and  to  make  drains  or 
conduits  into,  through,  or  under  any  lands  adjoining  or  near  to  the  said  railway, 
except  houses  or  buildings,  for  the  purpose  of  conveying  water  from  or  to  the  sa»l 
railway;"  and  to  alter,  repair^or  discontinue  such  works,  and  to  substitute  others,  and 
generally  to  do  "all  other  matters  and  things  necessary  or  convenient  for  constroGtiof, 
maintaining,  altering,  or  repairing  and  using  the  said  raUway  and  other  works,**  ^kc^ 
"doing  as  little  damage  as  may  be  in  the  execution,"  Ac,  "and  the  said  company  wwkmg 
full  iatiifaetion  m  manner  hereinafier  nuntimud^  \o  all  persons  and  corporations  interested 
in  any  lands  which  shall  be  taken^  u$ed^  or  injured^  for  ail  damaga  by  fhem  nuiaine^^  im  cr 
ky  rtaion  of  the  execution  of  all  or  any  of  the  powere  hereby  granted;  and  this  act  shall  be 
sufficient  to  indemnify  the  said  company,  and  all  other  persons,  for  what  they,  or  any  of 
them,  shall  do,  by  virtue  of  the  powers  hereby  granted,  subject,  nevertheless**  to  the  pro- 
visions after  mentioned. 

Sect  13  and  following  sections  give  the  company  powers  to  purchase  lands  from  per- 
sons, corporations,  dec. 

Sect.  27  enacts,  That,  on  or  before  the  expiration  of  one  calendar  month  next  afler 
notice  from  the  company,  "of  their  intention  to  take  or  uee  any  lamdeT  **for  the  puijtmt*  tf 
the  ait"  shall  have  been  given  to  any  person  or  corporation  seised,  possessed  of,  or  in- 
terested in,  or  authorized  by  this  act  to  accept  and  receive  satisfaction  and  compensa- 
tion for  the  value  of  the  same,  or  any  estate,"  Soe^  "or  interest  therein  or  charge  thereoa, 
on  for  any  injury  or  damage  tuetained  on  account  of  the  execution  of  thie  art^  such  person  or 
corporation  shall  deliver,"  at  the  office  of  the  company, "  a  statement  in  writing  of  the 
particulars  of  the  estate,  share,  interest,  or  charge,  which  he  or  they  claim  to  be  entitled 
to,  or  to  be"  authorized  to  receive  satisfaction  and  compensation  for,  and  of  the  mfury  m 
damage  tuetained  by  him  or  them,  and  of  the  sum  which  he  may  expect  and  be  willing  la 
receive  in  satisfaction  and  compensation  for  the  value  of  eueh  ettate^  dtc^  "  and  far  amtk 
injury  or  damage  respectively. 

Sect.  28 enacts,  "That  all  persons,  corporations,  and  other  parties,  by  this  act  capaci- 
tated to  sell  and  convey  any  lands,  or  to  enfranchise,"  dec, "  or  to  release,"  &c, "  and 
the  respective  owners  and  occupiers  of  any  lande  through,  over,  or  upon  which  the  taid  rmf- 
way  or  other  worke  hereby  authorized  are  intended  to  be  made,  or  of  any  share,  estate  or 
interest  in  such  lands,  may  agree  to  accept  and  receive,  and  may  (subject  to  snob  re- 
strictions as  in  this  act  are  contained  as  to  the  payment  thereof)  accept  and  receive 
s»*«sfaction  or  recompense  for  the  value  of  such  lands,  or  of  the  interest  therein  by 
uiem  conveyed,  and  also  compensation  for  any  damage  by  them  sustained,  by  reasoa 
of  the  severing  or  dividing  of  such  lands  or  by  the  apportionment  or  release  of  rents, 
and  also  for  and  on  account  of  any  damage,  lou,  or  inamvenience  which  may  be  sustained 
by  such  persons,  corporations,  or  other  parties,  by  reaton  of  the  taking  thereof,  or  by  fvwm 
of  any  of  the  worke  by  thie  act  authorized,  or  of  the  execution  of  the  powers  hereby  granted, 
in  such  gross  sums  as  shall  be  agreed  upon  between  the  said  owners  (including  persons 
hereby  capacitated  as  aforesaid)  and  occupiers  respectively,  and  the  said  company ; 
and  in  case  the  said  company  and  such  parties  respectively,  shall  not  agree  as  to  the 
amount  or  value  of  such  purohase-money,  satisfaction,  recompense,  or  compensatioa, 
the  same  respectively,  or  either  of  them,  ccaceming  which  they^do  not  so  agfe^«  «hiiB 
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loss,  or  inconvenience,  sustained  by  reason  of  any  of  the  works,  and  that,  if 

*3511   ^^^^  should  *be  no  such  agreement,  the  amount  of  compensation  should 

-'   be  settled  by  a  jury,  (if  required  ;)  and  sect.  29,  which  enacts  that, 

be  ascertained  and  settled  by  the  verdict  of  a  jary,  (if  required;)  as  hereinafter  i^ 
iirected." 

8ecu  S9.  **  And  for  settling^  all  differences  which  may  arise  between  the  said  company 
and  the  several  owners,  lessees,  and  occupiers  of,  or  persons  interested  in  any  lands 
which  shall  or  may  be  taken,  utid,  damaged,  or  iujurioutly  affected  by  the  execution  of  any  of 
*lu  pawen  hereby  granted,  be  it  farther  enacted,  that  if  any  corporation,  trustee,  or  other  per- 
son, so  interested  or  entitled,  and  capacitated  to  sell,  agree,  convey,  or  release  as  aforesaid, 
shall  not  agree  with  the  said  company  as  to  the  amount  of  such  purchase-mouey,  satis- 
faction, recompense,  or  other  compensation  as  aforesaid,  or  if  any  of  the  parties  entitled 
to  receive  such  purchase-money,  satisfaction,recompense,  or  other  compensation,  as  afore- 
said, shall  refuse  to  accept  such  purchase-money,  satisfaction,  recompense,  or  other  com- 
pensation, as;  shall  be  offered  by  the  said  company,  and  shall  give  notice  thereof"  to  the 
company  within  twenty-one  days  afler  such  offer,  and  shall  therein  request  that  the 
matter  in  dispute  may  be  submitted  to  a  jury,  or  if  any  of  such  parties  as  aforesaid  shall, 
£or  one  calendar  month  next  after  notice  given  to  the  clerk,  dcc^  of  any  such  corporation, 
or  to  any  of  such  trustees  or  persons,  respectively,  or  left  at  kit  latt  or  utual  place  of  abodt, 
or  with  the  tenant  or  occupier  of  any  land*  required  for  the  purpoee  ofthie  act,  neglect -or  refuse 
to  treat,  or  shall  not  agree  with  the  said  company  for  the  sale,  conveyance,  or  release 
of  their  respective  estates  or  interests,  or  the  respective  estates  or  interests  which  they 
respectively  are  hereby  capacitated  to  convey  therein,  or  for  the  tatiefaction,  reeompente^ 
^r  con^nteUion  to  be  pmd  to  them  for  any  damage,  lote,  or  injury  whattoever,  u$  aforesaid,  or 
shal],  by  reason  of  absence,  be  prevented  from  treating,  or  shaU,  by  reason  of  any  im- 
pediment or  disability,  (not  provided  for  by  this  act,)  be  incapable  of  makiug  such 
agreement,  conveyance,  or  release,  as  shall  be  necessary  or  expedient  for  enabling  the 
said  company  to  take  such  lands,  or  to  proceed  in  making  the  said  railway,  dtc.,  or  shall 
refuse  or  neglect  to  disclose  the  state  of  the  tide  to  the  premises,  dtc.,  in  case  they  shall 
be  required  to  do  so  by  the  said  company,  or  in  any  other  case,  where  agreement  for 
eompenaation  for  damagu  incurred  in  the  execution  of  thit  act,  or  for  the  purchase  of  lande,  can- 
Dot  be  made,  then  and  in  every  such  case,  the  said  company  shall,  and  they  are  hereby 
required,  Ac^  The  company  are  then  empowered  and  required  to  issue  a  warrant  to 
the  sheriff  of  the  county  in  which  the  lands  in  question  shall  be  situate,  or  the  matter  in 
dispute  shall  arise,  (with  a  provision  for  cases  where  the  sheriff,  dtc.,  is  interested,)  to 
empannel,  summon,  and  return,  and  the  sheriff,  dec,  is  empowered  and  required  to  em- 
pannel,  dec.,  a  jury,  (as  described  in  the  clause,)  who  shall  **  inquire  of  and  assess,  and 
give  a  verdict  for  the  sum  of  money  to  be  paid  for  the  purchase  of  such  lands,  except  for 
such  interest  therein  as  shall  have  been  of  right  purchased  by  the  said  company  from 
any  other  person,  and  also  the  sum  of  money  to  be  paid  by  way  of  satisfaction,  recompense, 
or  oimpeiifa/um,  either  for  the  damages  which  Aall  before  that  time  have  been  done  or  sustained 
as  aforesaid,  or  for  or  by  reason  of  the  severing  or  dividing  the  same  from  other  lands, 
whereof,  wherein,  or  whereto  any  such  corporations  or  persons  as  aforesaid,  shall  be 
seised,  possessed  of,  or  interested  in,  or  for  the  future,  temporary,  or  perpetual,  or  for 
any  recurring  damages,  which  shaU  be,  or  shaU  have  been  so  done  vr  sustained  as  aforesaid," 
and  the  cause  of  which  shall  have  been  in  part  only  obviated,  dec.,  and  which  cannot  or 
may  not  be  further  obviated,  dec,  "  which  satisfaction,  recompense,  or  eompensution  for  such 
damage  or  loss  shall  be  inquired  into  and  assessed  separately  and  distinctly  from  the  value 
of  the  lands  to  to  be  taken  or  used  as  aforesaid;  and  the  said  sheriff,"  dec,  *' shall  accordingly 
give  judgment  for  such  purchase-money,  satisfaction,  recompense,  or  compensation,  as 
shall  be  assessed  by  such  jury,  which  said  verdict,  and  the  judgment  thereon  to  be  pro- 
noanced  as  aforesaid,  shall  be  binding  and  conclusive,  to  all  intents  and  purposes,  upon 
all  corporations  and  persons  whatsoever." 

Sect.  36  enacts,  *'That  the  said  company  shall  not  be  obliged,  nor  shall  any  jury  to  be 
summoned  by  virtue  of  this  act,  be  allowed,  (without  the  consent  of  the  said  company,) 
to  receive  or  take  notice  of  any  complaint  to  be  made  by  any  party,  for  any  lost  or  injury 
by  him  tuttained,  or  tupposed  to  be  tuttained,  in  contequence  of  the  execution  of  any  of  the  powers 
o/thit  act,  unless"  certain  notice  be  given  to  the  company. 

Sect.  37  enacts,  "That  upon  payment  or  legal  tender  of  such  sum  of  money  as  shall 
have  been  contracted  or  agreed  for  between  the  parties,  or  assessed  by  any  jury  in  man- 
ner aforesaid, /or  the  purchate  of  any  landt,  rent,  or  other  charge,  or  at  a  recompenu  for  the 
yearly  produce  or  profUt  thereof,  or  as  a  compensation  for  damages,  absolute  or  continuous,  as 
hereinbefore  mentioned,  to  the  respective  proprietors  of  such  lands,  or  Other  persons  re- 
spectively interested  therein,  and  entitled  to  receive  such  money  or  compensation  respect- 
ively, or  if  the  persons  so  respectively  entitled  or  interested  as  aforesaid,  or  any  of  them, 
caonot  be  found,  or  shaU  be  absent  from  England,"  or  shall  refuse  to  receive  such 
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for  settling  diflerences  between  the  ^company  and  persons  interested    r«Q5A 
in  lands  taken,  used,  damaged,  or  injuriously  affected,  by  the  execu-    ■- 
tion  o{  the  powers  granted,  if  any  person,  «c.,  so  entitled  to  *ag^    r*3£i? 
as  aforesaid,  shall  not  agree  as  to  the  amount  of  such  compensation    ■- 
as  aforesaid,  the  company  shall  issue  a  warrant  to  the  sheriff  to  empannel  a 
jury,  who  *shall  assess  the  sum  to  be  paid  by  way  of  satis&ction,    r^og^ 
recompense,  or  compensation,  for  past  or  future  temporary  or  per-    I- 
petual  or  recurring  damages  so  done  or  sustained  as  aforesaid;  and  the 
sheriff  shall  give  judgment  for  such  recompense  or  compensation ;  and  the 
verdict  and  judgment  shall  be  binding,  &,c.    The  suggestion  then  recited 

monej,  Ac,  or  shaU  refuse,  Ac,  to  make  a  gfood  title,  or  if  aay  parrj  entiUed  to,  or  to 
convey  sach  lands,  shaU  not  be  known,  or  shaU  be  absent  from  England,  or  shall  refose, 
dec,  to  convey,  then,  upon  payment  of  the  said  money  into  the  Bank  of  Enlgland,  as  after 
directed,  for  the  use  of  the  person  respectively  entitled  thereto,  or  in  the  case  of  any  cor- 
poration, trustee,  or  person  under  disability,  then  upon  payment  into  the  bank  as  likt- 
wise  aAer  diteeted,  it  shall  be  lawful  for  the  company  immediately  to  tnttr  vpom  tmck 
landM^  and  thereupon  ^i:ch  lands,  and  the  fee-simple  and  inheritance  thereof,  with  [he 
yearly  prbfits,  and  all  the  estate,  Ac^  of  all  parties  therein,  shall  (except  in  cases  where 
this  act  provides  to  the  contrary)  **  thenceforth  6e  veiled  in  and  bearmt  the  sole  propcrtf  tf 
the  $aid  company.**    ■ 

Sect  41  enacts,  **That  in  case  any  difference  shall  arise  between  the  said  company  aad 
any  of  the  owners  or  occupiers  of  the  property  to  be  taken,  used,  or  injured  for  the  por- 
poses  of  this  act,  as  to  the  amount  or  value  of  the  damagee  done  6y  the  eaid  company^  their 
agents  or  workmen,  to  such  property,  in  the  execution  of  any  of  the  powers  of  this  act, 
and  such  difference  cannot  be  adjusted  and  settled  between  the  said  parties,  the  saae 
shall  (in  case  the  amount  of  damages  claimed  does  not  exceed  30/.)  be  ascertained  awl 
determined  by  some  tumor  more  j'uuicei  of  the  peace,**  who  "shall  examine  into  the  macier 
in  dispute,  and  shall  determine  and  settle  the  amount  of  compensation  which  shall  be 
payable  by  the  said  company." 

Sect.  60  enacts.  That  **  whereas,  in  making  and  executing  the  said  railway  and  the 
several  other  works  by  this  act  authorized,  it  may  be  necessary  for  the  said  company, 
their  agents  and  workmen,  to  enter  upon  and  take  temporay  possession  of  some  parts 
of  the  lands  adjoining  to  the  line  of  the  said  railway  and  other  works,  for  the  purpose 
of  laying  or  depositing,  and  working  thereon,  earth,  clay,"  Ac,  "and  other  materials, or 
of  manufacturing  such  clay  into  bricks,  or  for  forming  temporary  roads  or  approaches,* 
Ac,  '^and  inasmuch  as  a  jury  summoned  as  directed  by  this  act  to  assess  a  compes- 
sation  for  the  damage  and  injury  done  to  such  adjoining  lands,  by  the  exercise  of  ibe 
powers  and  authorities  by  this  act  granted,  cannot,  either  upon  view  or  from  eTideoce, 
form  a  just  opinion  of  the  permanent  injury  which  will  be  sustained  by  the  owners  or 
proprietors  of  such  adjoining  lands,  by  the  exercise  of  the  powers  and  authorities  berebj 
granted,  until  the  works  shall  have  been  completed,  it  is  expedient  that  the  said  coa- 
panv,  their  agents  and  workmen,  should  be  empowered  to  enter  upon  such  adjoisiof 
lands  for  the  purposes  aforesaid,  without  having  previously  made  such  payment,  tender, 
or  investment  of  money  as  hereinbefore  mentioned;  be  it  therefore  enacted,  that  not- 
withstanding any  thing  in  this  act  contained,  it  shall  be  lawful  for  the  said  company,  their 
agents  and  workmen,  and  they  are  hereby  empowered  to  enter  upon  the  landM  of  amy  ptrm* 
or  corporation  whataoever,  adjoining  or  lying  near  to  the  eaid  railway  and  other  works  by  this 
act  authorized  to  be  made  and  maintained,  or  any  of  them,  or  any  part  thereof,  respec* 
tively,  for  the  purpose  of  laying,  depositing,  working,  or  manufacturinic  upon  such  lands, 
or  upon  any  part  thereof,  respectively,  any  earth,  clay,"  dcCn  **  or  other  materials,  or  for 
forming  temporary  roads  or  approaches,"  Ac^  **and  also  to  make  use  of  any  existing  roads 
they,  the  said  company,  their  agents  and  workmen,  doing  as  little  damage  as  may  be,* 
dcCn  ''and  making  eompenealion  for  aurh  temporary  occupation  or  temporary  damage  of  the  »ni 
lands,  to  the  owners  and  occupiers  thereof,  such  compensation,"  in  case  the  parties  differ, 
after  due  tender  by  the  company,  **  to  be  settled  and  recovered  in  manner  hereinbeA^re 
provided,  in  cases  of  disputes  as  to  the  value  of  lands  through  or  upon  which  the  said 
railway  and  other  works  are  intended  to  be  made,  and  the  compensation  for  anydama^ 
sustained  by  reason  of  the  execution  of  any  of  the  works  by  this  act  authorised :  pro- 
vided always,  that  the  said  company  shall,  and  they  are  hereby  required,  within  out 
calendar  month  aAer  the  expiration  of  the  period  by  this  act  granted  for  execmtng  the 
said  railway  and  other  works,  or  other  sooner  completion  of  the  said  works,  tn  make 
such  compensation  and  satisfaction  for  the  permanent  damage  or  injury  (if  any)  which 
may  have  been  done  to  the  said  lands  by  the  exercise  of  any  of  the  powers  anid  an*Kof^ 
ities  aforesaid." 
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that  John  CoIIingridge  for  several  years  last  paat  bad  been,  and  still  was, 
assignee  of  a  lease  for  ninety-nine  years,  dated  27th  Augist,  1808,  of  a 
leasehold  estate  situate  on  the  west  side  of  the  road  lead  Jig  from  Bow  to 
Old  Ford  in  the  parish  of  St.  Marjr  Stratford  Bow,  Middlesex.  That,  «<  be- 
fore and  at  the  time  of  the  sustaining  of  the  damage,  loss,  and  injury  here- 
inafter mentioned,  part  of  the  land  of  the  said  estate  was  bounded,  on  one 
ade  thereof,  by  a  certain  public  road  or  highway  called  or  known  as  the 
Fairfield  Road,  and  was  on  a  level  with  the  same ;  that  ^*  the  said  com- 
pany, in  making  the  said  railway^  and  in  the  execution  of  the  works  so 
authorized  to  be  done  by  them  as  aforesaid,  and  in  order  to  carry  the  said 
*3^51  *^^^y  ^^^^  ^^^  ^^  road,  have  altered  and  lowered  the  same  to  a 
-I  ffreat  depth,  in  front  of  a  ^reat  part,  to  wit  in  front  of  290  feet,  of  the 
said  land  of  the  said  John  CoIIingridge ;  and  thereby  the  said  land  hath  been 
and  is  greatly  injured  and  deteriorated  in  value,  and  the  access  thereto  from  the 
ro?d  has  been  greatly  impeded,  and,  by  reason  of  the  declivity  from  the  said 
land  to  the  said  road,  it  hath  become  necessary  to  make  additional  fences  to 
protect  and  keep  in  cattle  depasturing  in  the  said  land,  and  to  cat  down  and 
level  certain  parts  of  the  said  land  against  the  said  road,  for  the  beneficial 
enjoyment  and  occupation  of  the  same :  and  the  said  John  CoIIingridge  hath 
been  and  is,  by  reason  of  the  premises,  greatly  injured  and  damnified :'' 
"  that  the  said  John  CoIIingridge,  as  such  assignee,  hath  sustained  great 
damage  and  loss  and  injury  in  his  said  estate  by  reason  of  the  matters  and 
things  hereinbefore  mentioned,  and  otherwise  by  reason  and  in  consequence 
of  the  works  done  by  you  the  said  company  in  the  execution  of  the  powers 
by  the  said  act  granted:''  and  "that  the  said  John  CoIIingridge,  under  the 
provisions  of  the  said  act  of  parliament,  was  and  is  entitled  to  accept  and 
receive  recompense  and  compensation  from  you  the  said  company  for  the 
damage,  loss,  and  injury  sustained  by  him  by  the  means  aforesaid."  The 
su^estion  then  recited  that  CoIIingridge  had  given  notice  in  writing  to  the 
company  of  the  particulars  of  the  damage  and  amount  of  compensation 
claimed,  (according  to  the  act ;)  that  CoIIingridge  and  the  company  could 
not  agree  as  to  the  amount ;  and  that  CoIIingridge  bad  required  them  (ac- 
cording to  the  act)  to  issue  a  warrant  for  a  jury,  "  for  the  purpose  of  inquiring 
of,  assessing,  and  giving  a  veniict  for  the  sum  of  money  to  be  paid  by  you,. 
*3561  ^^^  ^^  ^company,  to  the  said  John  CoIIingridge,  by  way  of  recom- 
-l  pense  or  compensation  for  the  damage,  loss,  and  injury  sustained  by 
him  by  the  means  aforesaid ;"  that  no  agreement  had  been  made  by  the 
company  as  to  the  sum  to  be  paid ;  and  that  they  had  neglected  and  refused, 
and  still  did  neglect  and  refuse,  to  issue  a  warrant  for  a  jury  for  the  purpose, 
&c.,  (as  before.)    In  contempt,  &c. 

The  writ  then  commanded  the  company  to  issue  a  warrant  to  the  sheriflf 
to  empannel,  summon,  and  return  a  juiy  as  directed  by  the  act,  **  for  the  pur- 
pose of  inquiring  of,  assessing,  and  giving  a  verdict  for,  the  sum  of  money 
to  be  paid  by  you,  the  said  company,  by  Way  of  recompense  or  cnmpen* 
sation  for  the  damage,  loss,  and  injury,  which  has  been  sustained  by  the 
said  John  CoIIingridge  as  aforesaid,  by  reason  and  in  consequence  of  the 
works  done  by  you  the  said  company  in  the  execution  of  the  powers  by  the 
said  act  granted  as  aforesaid.     Or  that  you  show  us  cause,"  &c. 

Return.  That  the  company,  acting  under  the  statute,  have  made  a  rail- 
way, with  all  proper  works,  &c.,  in  the  line  or  course,  and  upon,  across, 
under,  and  over  the  lands  delineated  upon  the  plans  and  describe  in  the 
books  of  reference,  &c.,  duly  deposited,  &c.,  in  accordance  with  the  pro- 
visioiis  of  the  said  act :  and  which  said  railway  commences  at  or  near  High 
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Street,  Shoreditch,  in  the  parish  of  St.  Leonard  Shoredttch,  in  the  county  of 
Middlesex,  and  passes,  among  other  parishes,  through  and  into  the  parish  of 
St.  Mary  Stratford  le  Bow,  such  parish  being  mentioned  and  alluded  to  in  the 
said  act  of  parliament  as  the  parm  through  which  the  said  railway  was  to  go 
and  pass,  and  being  also  the  parish  in  which  the  leasehold  estate  aiki  pic 
mises  described  *and  set  forth  in  the  said  writ  are  situate;  and    rm^^ 
which  said  railway,  at  that  point  is  complete  and  finished.    That  the    L  "'^^ 
lands  in  the  line  or  course  of  the  said  railway,  and  through,  over,  and  upon 
which  the  railway  is  made,  are  correctly  set  forth  in  the  schedule  to  the  act, 
as  the  lands  through,  over,  and  upon  which  the  said  railway  was  to  be  and 
is  made.     That  the  leasehold  estate  and  premises  of  John  Collingrid^,  in 
the  said  writ  named,  &e.,  are  not  set  forth' or  mentioned  in  the  said  schedule, 
nor  were  they,  or  any  part  thereof,  required  for  the  purposes  of  the  said 
railway.     ^'  That  we  nave  not,  under  any  of  the  powers  and  provisions  of 
the  before-mentioned  act  of  parliament,  entered  into  and  upon  the  lands  and 
premises  and  leasehold  estate  in  the  said  writ  mentioned,  and  of  which  the 
said  John  Collingridee  is  therein  stated  to  be  possessed,  nor  on  any  part  or 
portion  thereof;  nor  have  we  set  out  and  appropriated  them  or  any  part  or 
portion  of  them,  for  the  purposes  of  the  said  railway ;  nor  have  we  taken  or 
used  the  same,  or  any  part  thereof;  nor  have  we  cut,  embanked,  soughed, 
or  removed,  or  laid  on,  nor  have  we  used  or  manufactured,  any  earth,  stone, 
trees,  gravel,  or  sand,  or  any  other  materials  or  things  whatever,  in  and  upon 
or  out  of  the  said  lands  and  premises  and  leasehold  estate  of  the  said  John 
CoUin^dge,  nor  in  and  upon  or  out  of  any  part  or  portion  thereof,  in  the 
execution  of  the  powers  of  the  said  act,  for  the  making,  maintaining,  altering, 
repairing,  or  using  the  said  railway,  or  other  our  works ;  nor  have  we  niaik 
or  constructed  any  works  whatever,  in,  over,  or  upon  the  said  lands  and 
premises  and  leasehold  estate,  or  any  part  thereof,  under  the  powers  and 
provisions,  and  in  the  execution,  of  the  said  act,  or  otherwise."     ^'  Hiat 
the  said  John  Collingridge  is  not  the  owner  and  occupier  of  any  lands,  iior 
is  he  the  person  interested  in  any  *lands,  through,  over,  or  upon    r^oso 
which  the  said  railway,  or  any  other  works  connected  therewith,  are    *- 
made  or  constructed,  nor  of  any  lands  taken  or  used  by  us,  the  said  com- 
pany, in  the  execution  of  any  of  the  powers  granted  by  the  said  acL" 
^'  That,  for  the  causes  and  reasons  above  set  forth,  and  because  it  is  not 
stated  and  shown  to  us,  the  said  company,  nor  is  it  stated  and  shown  in  the 
said  writ,  by  the  said  John  Collingridge,  that  his  lands,^or  estate,  or  premises 
have  been  entered  upon,  or  touched,  or  taken  and  used,  or  in  any  manner 
interfered  with,  by  us,  the  said  Eastern  Counties  Railway  Company,  in  the 
execution  of  the  powers  of  the  said  act,  we  have  not  issued  our  warrant  to 
the  sheriff  of  the  county  of  Middlesex  for  the  purpose  in  the  mandatory  part 
of  the  said  writ  mentioned,  in  manner  and  form,"  &c. 

The  case  having  been  set  down  in  the  crown  paper,  was  argued  on  con- 
cilium on  a  former  day  of  this  term.(a) 

BtUt  was  heard  against  the  return,  and  Sir  W.  W,  FoUeU^  Solicitor-Gene- 
ral, in  support  of  it.(6)  Cur.  adv.  tmli. 

(a)  November  1 3th.  Before  Lord  Denman,  C.  J.,  Williams,  Coleridge,  and  Wiglit- 
man,  Js. 

(6)  The  court  having  expreemly  eonflned  the  decision  to  the  particular  provisions  oC 
ihe  act  in  question,  it  is  thought  sufficient  to  set  out  in  the  notes  the  parts  of  the  act  opoa 
which  reliance  was  placed  in  argument  on  either  side,  or  in  the  judgment  The  foHow- 
ing  cases  were  referred  to :  JUx  v.  Tht  Notlingkam  Old  Water  fforib  Company,  6  A.  A  E. 
865 ;  ThirkfUite  v.  The  LancaUer  Canal  Company,  4  M.  &  W.  473;  Xex  v.  7^  Cihwwimmw 
in  of  tht  J%amu  and  bu  Namgatum^  6  A.  4c  E.  804;  BiU  v.  The  HuU  mnd  &tty  JUaOmmp 
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'^3591       *Lo<^  Denbcan,  C.  J.,  afterwards,  in  this  term,  (November  24th,) 
-'    delivered  the  judgment  of  the  court. 

This  question  comes  before  us  upon  a  return  to  a  mandamus,  directing 
the  company  to  summon  a  jury  to  inquire  into  the  injury  alleged  to  have 
been  sustained  by  the  applicant  by  reason  of  the  lowering  of  a  certain  high- 
^^'ay  adjoining  his  land  in  the  course  of  constructing  their  said  railway. 
The  return  to  which  states,  in  substance,  that  the  said  company  have  not 
touched,  taken  or  used,  any  land  belonging  to  the  applicant :  and  therefore 
the  said  company  contend  that  they  are  not  liable  to  make  any  compensa- 
tion. 

In  the  course  of  the  argument  various  cases  were  cited ;  but,  at  length,  it 
seemed  to  be  agreed  (and  we  think  rightly)  that  this  case  must  be  decided 
upon  the  provisions  of  the  particular  act  applicable  to  it,  as  the  decisions,  in 
the  cases  quoted,  were  upon  the  acts  applicable  to  each. 

And  the  point  in  controversy  between  the  parties  is,  whether  the  compen- 
sation clause  in  this  act,  6  &7  W.  4,  c.  cvi.  s.  29,  intituled,  &c.,  (stating  the 
title,)  be  large  enough  to  include  the  case  of  this  applicant,  none  of  whose 
land  has  been  taken,  or  in  any  manner  used,  by  the  said  company. 

And,  before  we  advert  to  the  provisions  of  this  particular  act,  we  think  it 
not  unfit  to  premise  that,  where  such  large  powers  are  intrusted  to  a  com- 
pany to  carry  their  works  through  so  great  an  extent  of  country,  without  the 
consent  of  the  owners  and  occupiers  of  land  through  which  they  are  to  pass, 
it  is  reasonable  and  just  that  any  injury  to  property,  which  can  be  shown  to 
*3601  ^^^^  ^^^  prosecution  of  those  works,  should  be  fairly  *com- 
-l  pensated  to  the  party  sustaining  it.  It  is  also  observable  that  no 
question  arises  upon  the  clause  (sect.  9)  which  empowers  the  company  to 
conduct  their  undertaking ;  their  powers  being,  not  only  to  take  land,  but 
also  to  tUteTj  raises  or  lower  any  roads  or  ways  for  their  convenience,  ^'  mak- 
ing full  satisfaction,  in  manner  hereinafter  mentioned,  to  all  persons,"  &c., 
*^  interested  in  any  lands  which  shall  be  taken,  used,  or  injured,  for  all  da- 
mages by  them  sustained,  in  or  by  reason  of  the  execution"  of  the  act. 
Upon  which  clause  it  is  important  to  remark,  first,  that  it  in  terms  compre- 
hends cases  of  injury  independent  of  taking  land,  and,  next,  that  it  is  a9- 
sumed  that  the  satisfaction  to  be  so  made  (which,  if  the  parties  cannot  agree^ 
must  refer  to  the  compensation  clause)  is  to  extend  to  all  the  cases  of  injury 
enumerated,  one  of  which,  as  we  have  just  observed,  is  injury  to  an^  person, 
whether  his  land  be  taken  or  not.  It  is  observable  also  (if  the  language  of 
the  sections  we  have  commented  upon  had  been  in  any  degree  doubtful) 
that  the  thirty-sixth  also  plainly  refers  to  cases  wherein  a  jury  may  be  sum- 
moned to  inquire  into  ^^  loss  or  injury"  '^sustained,  or  supposed  to  be  sus- 
tained, in  conseauence  of  the  execution  of  any  of  the  powers  of  this  act," 
withoutany  mention  of  the  taking  of  land,  provided  a  certain  notice  by  the 
claimant  has  been  previously  given. 

It  now  remains  for  us  to  consider  (and  upon  this  part  of  the  case  the  chief 
reliance  was  placed  on  behalf  of  the  company)  whether,  although  the 
alleged  injury  be  within  the  ninth  section,  and  it  is  there  assumed  that  such 
injury  is  within  the  compensation  clause,  the  language  is  so  restricted  as  ne- 
cessarily to  exclude  it  from  that  clause.    The  language  of  it  (sect.  29)  is,  so 

Company,  6  M.  4c  W.  699 ;  Rtx  v.  Tht  Exeter  Improvement  CommMonere,  under  slat.  S  4c  8 
W.  4i  c.  cri.,  local  and  personal,  public,  (ar|;ued  and  decided,  on  return  to  mandamus, 
April  36lh,  1837,  not  reported ;)  Gnvernor^  ffc,  of  Caet  Plate  Manufacturee  v.  Meredith, 
4  T.  R.  794 ;  BouUon  ▼.  Crowlher,  3  B.  4c  C.  708 ;  Rex  v.  The  London  Dock  Company,  6  A.  A 
G.  163 ;  Lard  OakUy  r,  Tht  KentingUm  Canal  Company,  6  B.  4c  Ad.  138. 
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ftr  as  it  concerns  the  present  Question,  to  the  following  effect.  *"  And  r«qgi 
for  s(!ttling  all  differences  wnich  may  arise  between  the  said  com*  ^ 
pany  and''  "persons  interested  in  any  lands  which  shall  or  may  be  taken,  useJ, 
damaged  or  wjurimuly  affided  by  the  execution"  of  the  act,  it  is  enacted 
(amongst  other  thin^)  that, "  if  any  of  the  parties  entitled  to  recove  such 
purchase-money,  satisfaction,  recompense,  or  other  compensation  as  afort- 
saidj  shall  refuse  to  accept  such  purchase-money,  satisfaction,  recompense, 
or  other  compensation  as  shall  be  offered  by  the  said  company,"  a  jury  is  to 
be  summoned  in  the  manner  therein  specially  provided :  and  such  jaiy  sfaaD 
"  inquire  of  and  assess,  and  give  a  verdict  for  the  sum  of  money  to  be  paid 
for  the  purchase  of  such  lands,"  "  and  also  the  sum  of  money  to  be  paid  bv 
way  of  satisfaction,  recgmpense  or  compensation,  either  for  the  damage 
which  shall  before  that  time  have  been  done  or  sustained  as  aforesaid,  or 
for  or  by  reason  of  the  severing  or  dividing  the  same  from  other  lands, 
whereof,  wherein,  or  whereto  any  such"  *^  persons  as  aforesaid,  shall  be 
seised,  possessed  of,  or  interested  in."  Then  follows, "  which  satisbctioo, 
•recompense,  or  compensation  for  such  damage  or  loss  diall  be  inquired  into 
and  assessed  separately  and  distinctly  from  the  value  of  the  lands  so  to  be 
taken  or  used  as  aforesaid ;  and  the  said  sheriff*,"  &c.,  shall  give  judgment 
accordingly. 

Now  it  must  be  admitted,  with  reference  to  this  part  of  the  section,  that 
what  the  iuTy  is  specially  directed  to  find  is  applicable  to  the  case  of  k»d 
iahenj  and  of  some  ulterior  damage  thereupon.  And  the  argument  is  that, 
because  that  precise  injury  is  specially  provided  for,  all  others  are  virtuailj 
exchided.  On  the  other  hand,  it  is  to  be  observed  that  the  words  "  da- 
maged or  injuriously  affected,"  may^  and  we  think  ought,  where  *the  r«^ 
intention  is  so  previously  expressed,  to  extend  to  injuries  mentioned  ^ 
in  the  ninth  section,  and  to  this  injury  amongst  the  rest.  We  also  tbiok 
that  the  words,  "  if  any  of  the  parties  entitled  to  recave  said  purcbase- 
money,  satisfaction,  recompense,  or  other  compensation  as  aJbr^aidy\io 
not  necessarily  refer  to  the  preceding  (the  28th)  section  alone,  supposing 
that  to  apply  to  those  persons  only  whose  land  has  been  taken,  but  that  tbey 
may  apply  to  cases  plainly  mentioned  in  the  ninth  section,  and  may  there- 
fore include  this.  We  also  think  that,  where  the  purpose  to  pive  compen- 
fation  in  such  a  case  has  been  so  clearly  expressed,  every  &ir  intendment 
ou^ht  to  be  given  to  effectuate  that  intention.  We  have,  therefore,  (not 
only  in  other  parts  of  the  act,  but)  in  the  compensation  clause  itself,  in- 
juries mentioned,  to  which  the  direction  to  the  jury,  as  to  the  finding  for 
the  value  of  the  land,  and  further  damage  to  the  person  whose  land  has  been 
actually  taken,  is  inapplicable. 

But,  when  we  see  that  it  is  expressly  declared,  in  the  ninth  section,  tbat 
an  injury  like  the  present  is  provided  for  in  the  compensation  clause,  (the 
29th,)  and  that  the  language  in  the  eariier  part  of  that  clause  itself  is  large 
enough  to  embrace  it,  we  think  that  we  ought  not  to  defeat  so  plain  and 
reasonable  an  intention  of  the  legislature,  because  the  direction  as  to  die 
finding  of  the  jury  is  applicable  to  a  different  case.  In  the  presmt,  the  in- 
<)uiry  of  the  jury  woula  be  confined  to  the  amount  of  damages,  (if  any  hare 
been  sustained,)  and  to  that  only. 

Before  we  conclude,  we  shall  briefly  advert  to  an  ailment  much  pressed 
wpon  us :  that,  if  we  make  this  rule  absolute,  any  injury  to  land  at  any  disr 
tance  from  *the  line  of  railway  may  become  the  subject  of  compen-  r^^ 
sation.     If  extreme  cases  should  arise,  we  shall  know  how  to  deal  ^ 
with  them :  but,  in  the  present  instance,  the  alleged  injury  is  to  land  adjoin* 
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ing  a  road  which  has  been  "  lowered  "  under  the  provisions  of  the  act,  and 
which  is  therefore  land,  injuriously  qffeded  by  an  act  expressly  within  Ae 
powers  conferred  upon  the  company. 

The  return,  therefore,  being  insufficient,  a  peremptory  mandamus  must  be 
awarded.  Peremptory  mandamus  to  issue. 

END  OF  MICHAELMAS  TEEM. 


•364]  •MICHAELMAS  VACATION. 

DOE  on  the  demise  of  MYATT  p.  The  ST.  HELEN'S  and  RUNCORN 

GAP  Railway  Company. 

A  railway  act,  11  G.  4,  &  1  W.  4,  c.  Izi.,  empowered  the  company  to  purchase  land  for 
the  purposes  of  the  act,  to  levy  tolls  for  carriage  on  the  railway,  and  to  regulate  such 
carriage.  No  other  person  was  empowered  to  take  tolls.  The  act  likewise  auihorizeii 
them  to  borrow  money,  and  to  assign  and  charge  '*  the  property  of  the  naid  undertakings  and 
the  ratti,  totU,  and  other  iums  ariting  or  to  ariae  by  virtue  of  thit  act,**  as  security.  And  it 
gave  a  form  of  mortgage,  by  which  the  company  were  to  assign  "the  eaid undertaking,  and 
aU  and  ringuUur  the  ratee,  tolU,  and  other  $um$  arising,**  Ac  Mortgagees  were  to  be  en- 
titled, one  with  the  other,  to  their  proportions  of  the  said  rates,  tolls,  and  sums  and 
premises,  according  to  the  sums  advanced,  without  preference  by  reason  of  priority  in 
date  of  mortgage,  dec.  Parties  holding  mortgages  were  not  on  that  account  tu  be 
deemed  shareholders. 

Bddf  that  by  such  mortgage  the  mortgagee  did  not  acquire  title  to  the  land,  and  that  he 
could  not  bring  ejectment  as  on  a  demise  of  **  the  said  undertaking,  and  all  and  sin- 
gular the  rates,  tolls,"  dec,  arising  by  virtue  of  the  act. 

The  declaration  stated  that,  after  the  making  of  a  certain  act  of  parlia- 
liaroent  (11  G.  4,  Jt  1  W.  4,  c.  Ixi.,  local  and  personal,  public,)  intituled 
**  An  Act  for  making  a  railway  from  the  Cowley  Hill  colliery  in  the  parish 
of  Prescot  to  Rancom  Gap  in  the  same  parish,"  &c.,  and  of  a  certain  other 
act,  &c.,  (4  &  6  W.  4,  c.  iii.,  local  and  personal,  public,  *^  to  enlarge  and 
amend  the  powers  and  provisions"  of  the  preceding  act,}  to  wit,  on,  &c., 
at,  &c.,  one  James  Myatt  demised  to  John  Doe  the  said  undertaking  in  the 
said  acts  respectively  mentioned,  and  all  and  singular  the  rates,  tolls,  and 
other  sums  arising  by  virtue  of  the  same  acts  respectively,  and  all  the  estate, 
right,  title,  and  interest  of,  in,  and  to  the  same,  habendum  to  John  Doe  and 
his  assigns  from  thenceforth  for  seven  years ;  by  virtue  of  which  demise 
John  Doe  entered  into  the  said  tenements  with  the  appurtenances,  and  be- 
came and  was  possessed,  &c. ;  and  that  the  company  entered  and  ejected 
him,  &c. 

On  the  trial,  before  Rolfe,  B.,  at  the  Liverpool  Summer  assizes,  1840, 
*3651  ^^  BPP^^  ttiat  the  lessor  of  the  ^plaintiff  claimed  as  mortgagee  under 
-*  the  following  deed. 

"  By  virtue  of  an  act  passed,"  &c.,  (4  &  5  W.  4,  c.  iii.,)  "  we,  the  com- 
pany of  of  proprietors  of  the  St.  Helen's  and  Runcorn  Gap  Railway,  incor- 
porated by  and  under  an  act  passed,"  &c.,  (11  G.  4,  &  1  W.  4,  c.  Ixi.(a) 

(a)  Stat.  1 1  G.  4,  and  1  W.  4,  c.  Izi.,  empowers  the  company  to  take  and  purchase  land  for 
the  purposes  of  the  act,  and  (sect.  69)  to  sell  land  purchased  by  them  and  not  wanted; 
and  to  raise  money  among  themselves  by  subscription,  for  the  purposes  of  the  act  Sects. 
118 — 136  empower  them  to  take  certain  rates  and  tolls  for  articles  carried  on  the  rail- 
way, and  the  clauses  lay  down  various  regulations  on  that  subject. 

Sect.  76  enacts,  **  That  in  case  the  money  hereby  authorized  to  be  raised  by  subscrip- 
tion as  hereinbefore  mentioned  shall  be  found  insufficient  for  the  purposes  of  this  act, 
h  shall  be  lawful  for  the  said  company,  by  order  of  any  general  or  special  general  meet* 
ing  of  the  said  company,  from  time  to  time,  to  borrow  and  take  up  at  interest  any  further 
or  additional  sum,  not  exceeding  in  the  whole  the  sum  of  30,000/.,  on  the  credit  of  the 
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"  in  ^consideration  of  the  sum  of  300/.  to  us  in  hand  paid  by  James  r^^SR 

Myatt,  of,''  &c.,  *^  gentleman,  do  assign  unto  the  said  J.  M.,  his  ^ 

executors,  administrators,  and  assigns,  the  *said  undertakbg,  and  rs^gy 

all  and  singular  the  rates,  tolls,  and  other  sums  arising  by  virtue  of  ^ 

said  undertaking,  as  to  them  shall  seem  proper ;  and  the  said  company,  or  the  directors 
of  the  said  company,  after  an  order  shall  have  been  made  for  that  purpose  by  any  general 
meeting,  are  hereby  aathorized  and  empowered  to  assign  and  charge  thi  property  of  tkt 
$ttid  undertakings  and  thi  ratet,  tolU,  and  othtr  9umt  arinng  or  to  artac  by  virtue  of  Uum  aet,  or 
any  part  thereof,  (the  costs  and  charges  of  assigning  the  same  to  be  paid  out  of  snch 
rates,  tolls,  or  sums,)  as  a  security  for  any  such  further  sum  of  money  to  be  borrowed 
as  aforesaid,  with  interest,  to  or  for  the  benefit  of  the  party,  or  to  his  or  her  trastees  who 
shall  advance  the  same ;  all  which  said  mortgages,  assignments,  or  charges  shall  be 
made  under  the  common  seal  of  the  said  company,  in  the  words  or  to  the  effect  follow- 
ing, or  with  such  variation  therein  as  the  circumstances  of  the  loan  may  render  neces- 
sary ;  (that  is  to  say,) 

'  The  8u  Helen's  and  Runcorn  Gap  Railway  Company. 
'Number 

*By  virtue  of  an  act  passed  in  the  11th  year  of  the  reign  of  King  GSeoiige  the  Fourth, 
intituled,  (here  set  forth  the  title  of  this  act,)  we,  the  company  of  Sie  proprietors  of  the 
said  St.  Helen's  and  Runcorn  Gap  Railway,  incorporated  by  and  under  the  said  act,  ia 

consideration  of  the  sum  of -^ —  to  us  in  hand  paid  by  A.  B.  of ,  do  assign  anto  the 

jsaid  A.  B.,  his  executors,  administrators,  and  assigns,  the  $aid  undertaking,  and  all  ami 
tingular  the  ratee,  tollt,  and  other  $um$  ariiing  by  virtue  of  the  eaid  act,  and  all  the  estate,  right, 
title,  and  interest  of,  in,  and  to  the  same,  to  hold  unto  the  said  A.  B.,  his  ejecators,  ad- 

tninistrators,  and  assigns,  until  the  said  sum  of ,  together  with  interest  for  the  same 

after  the  rate  of fbr  every  100^  for  a  year,  shall  be  fully  paid  and  satisfied.     Gives 

under  our  common  seal  this day  of  — ,  in  the  year  of  our  Lord 

"And  the  respective  parties  to  whom  such  mortgages  or  assignments  shall  be  made 
shall,  without  preference,  be  entitled  one  with  the  other  to  their  proportions  of  the  said 
rates,  tolls,  and  sums  and  premises,  according  to  the  respective  sums  in  soch  "rcion- 
gages  or  assignments  mentioned  to  be  advanced,  without  any  preference  by  reason  of 
priority  in  the  date  of  any  such  order  of  meeting,  or  priority  in  date  of  any  such  mort- 
p.nge  or  assignment,  or  on  any  other  account  whatsoever."  And  that  "  all  persons  k 
whom  any  such  mortgage  or  assignment  shall  have  been  made  as  aforesaid,  or  who 
shall  be  entitled  to  the  money  due  thereon,  may  from  time  to  time  transfer  their  respect- 
ive rights  and  interests  therein  to  any  person ;  and  every  transfer  thereof  shall  and  may 
be  in  the  words  or  to  the  effect  following ;  (that  is  to  say,) 

"  I,  A.  B.,  of ,  in  consideration  of  the  sum  of—,  paid  by  C.  D.,  of  —  do  hereby 

transfer  a  certain  mortgage.  Number ,  made  by  the  company  of  proprietors  of  the 

8t.  Helen's  and  Runcorn  Gap  Railway,  to  E.  F.,  bearing  date  the day  of for 

secaring  the  sum  of ,  and  interest,  and  all  my  right,  estate,  and  interest  in  and  to  the 

money  thereby  secured,  and  in  and  to  the  raiee,  toUt,  and  other  turns  and  property  thereby 
assigned,  to  the  said  C.  D.,  his  executors,  administrators,  and  assigns.    Dated,"  dec 

For  sect.  77,  see  p.  374,  post. 

**  Stat.  4  dc  5  W.  4,  c.  iii.  s.  2,  enacts,  **  That  it  shall  be  lawful  for  the  said  company, 
and  they  are  hereby  empowered,  by  any  order  of  any  general  or  special  general  meeting 
of  the  said  company,  held  according  to  the  directions  of  the  said  recited  act,  to  borrow 
and  take  up  at  interest  on  the  credit  of  the  said  undertaking,  over  and  above  the  sum 
already  raised  by  subscription,  and  on  loan  as  in  the  said  act  mentioned,  any  fnnher 
sum  or  sums  of  money,  not  exceeding  in  the  whole  the  sum  of  40,000/.,  as  to  them  shall 
seem  expedient,  for  the  purposes  of  the  said  recited  act  and  of  this  act ;  and  the  said 
company,  or  the  directors  thereof,  after  any  order  shall  have  been  made  for  such  par^ 
pose  in  manner  hereinbefore  mentioned,  are  hereby  empowered  from  time  to  time  lo 
assign  the  property  of  the  said  undertaking,  and  the  ratet,  and  tottt,  aritin^  or  to  arise  therefrwm 
by  virtue  of  the  taid  recited  act  or  ofthit  act,  under  the  common  seal  of  the  said  company,  as 
a  security  for  any  money  so  to  be  borrowed,  with  interest  thereon  at  such  legal  rate  as  mar 
from  time  to  time  be  agreed  upon,  to  sach  person,  or  to  his  trustee  or  trustees,  as  .^hall 
advance  the  same,  by  mortgage  or  by  bond  respective^?,  in  the  like  manner  and  form, 
and  with,  under,  and  subject  to  the  like  provisions,  i^.iwers,  remedies,  directions,  and 
regulations,  as  are  in  the  said  recited  aci  contained  concerning  the  bormwinx  of  money, 
or  the  securing  or  recovering  the  same  or  the  interest  thereof;  and  every  person  co 
whom  any  security  shall  hereafter  be  made  under  the  said  recited  act,  and  alstt  every 
person  to  whom  any  security  shall  be  granted  under  this  act,  and  also  every  perxon  id 
whom  any  security  shall  have  been  made  under  the  said  recited  act,  who  shall  consent 
in  writing  to  such  alteration  in  his  security,  shall  be  equally  entitled  one  with  another  to 


367]  2  Adolphus  &  Ellis,  N.  S.  717 

the  said  several  acts,  and  all  the  estate,  right,  title,  and  interest  of,  in,  and 
to  the  same,  to  hold  unto  the  said  J.  M.,  his  executors,  administrators,  and 
assigns,  until  the  said  sum  of  300/.,  together  with  interest  for  the  same,  after 
the  rate  of  5/.  for  every  100/.  for  a  ^ear,  shall  be  fuUy  paid  and  satisfied." 
Proviso,  that,  if  the  company,  their  successors,  or  assigns,  should,  on  or 
before  January  1st,  1837,  pay  Myatt,  hb  executors,  administrators,  or  assigns, 
*3681  ^^  ^principal  sum,  and  should,  in  the  mean  time  and  until  payment 
*  of  the  principal,  pay  Myatt,  his  executors,  &c.,  half-yearly  interest 
at  the  rate,  &c.,  ^*  then  these  presents  and  the  assignment  hereby  made  shall 
determine  and  be  void."  Proviso,  that,  if  the  interest  should  be  regularly 
paid,  Myatt,  his  executors,  &c.,  should  not  call  in  the  principal  without  six 
months'  notice ;  and  that  the  company,  their  successors,  &c.,  should  not 
pay  off  the  same  without  the  like  notice.  ^^  Provided  also,  and  it  is  hereby 
further  declared  and  agreed,  that  nothing  herein  contained  shall  extend  to 
charge  or  encumber,  or  to  hinder  or  prevent  the  said  company  or  their  sue* 
f^essors  in  or  from  selling,  all  or  any  part  of  the  lands,  tenements  or  heredita- 
ments which  have  been  or  may  be  purchased  by  the  said  company,  and 
which  by  the  said  last  recited  act  the  said  company  are  authorized  to  sell. 
Given  under  the  common  seal  of  the  said  company  on  the  10th  day  of  De- 
cember, A.  D.  1834." 

It  was  objected,  on  behalf  of  the  defendants,  that  this  mortgage  did  not. 
authorize  the  lessor  of  the  plaintiff  to  bring  ejectment  for  the  land:  that  he 
might  recover  the  rates,  tolls,  and  other  moneys  accruing  by  virtue  of  the 
act,  but  not  the  railway  itself:  that  a  single  mortgagee  (it  being  admitted 
(bat  there  were  several)  could  not  be  entitled  to  take  exclusive  possession 
of  the  railway :  and  that  a  mortgagee  or  mortgagees,  if  in  possession,  would 
have  no  risht  to  exercise  the  privileges  upon  it  which  were  given  to  the 
company,  m>m  which  it  was  inferred  that  they  could  not  have  been  intended 
by  the  statute  to  have  such  possession.  The  learned  judge  gave  leave  to 
move  for  a  nonsuit ;  and  the  plaintiff  had  a  verdict. 
*3691  OresstoeU,  in  Michaelmas  term,  1840,  obtained  a  *rule  to  show  cause 
-■   why  a  nonsuit  should  not  be  entered.(a) 

Pashky  now  showed  cause.  Two  questions  arise.  First,  whether  the 
company  could  demise  the  land  by  way  of  mortgage.  Secondly,  whether 
they  have  so  demised  it.  First,  it  appears  from  the  language  of  stats.  11 
G.  4,  &  1  W.  4,  c.  Ixi.,  and  4  &  5  W.  4,  c.  iii.,  that  the  legislature  meant 
to  give  thb  company  the  power  of  demising  all  their  real  estate.  Sect.  75 
of  the  first  statute  enables  them  ^'  to  assign  and  charge  the  property  of  the 
said  undertaking ;"  and  **  property  "  includes  realty  as  well  as  personalty ; 
Hogan  V.  Jackson^  1  Cowp.  299,  304 ;  Doe  dem.  Andrews  v.  Latnchbury^ 

Uie  rates  or  tolls  and  property  thereby  assij^ned  or  to  be  assigned,  in  proportion  to  the  sum 
of  money  for  which  such  security  shall  have  been  or  shall  be  executed,  without  any  pre- 
ference by  reason  of  the  priority  in  date  of  any  such  security  or  otherwise  howsoever.** 

Htat.  1  ifc  3  Vict  c.  zji.,  (local  and  personal,  public,)  "  to  enable  the  8t.  Helen's  and 
Roncom  Gap  Railway  Company  to  raise  a  farther  sum  of  money,  and  for  amendins^  the 
provisions  of  the  several  acts  relating  to  such  railway,*'  sect.  1,  recites  Ihe  two  preced- 
ing acts,  the  power  given  under  the  first  to  raise  120,000/.  by  subscription,  and  30,000/. 
**on  loatf  and  credit  of  the  said  undertaking,'*  and  that  by  the  second  they  were 
aathorized  to  raise  "by  way  of  loan  at  interest,  to  be  secured  by  mortgages  of  the  said 
railway  and  works,  and  of  the  rates  and  tolls  thereof,  a  further  sum  of  40,000/. :  that  the 
120,000/.  was  duly  subscribed  for,  and  that  the  company  have  *  borrowed  on  mortgage 
of  the  said  undertaking,'  the  said  sums  of  30,000/.  and  40,000/.*'  Sect.  2  then  empowers 
ihe  company,  for  certain  recited  purposes,  to  create  new  shares. 

i%)  *^he  rule  nisi  was  also  f<ir  arresting  the  judsrment;  but  no  discussion  took  place 
open  a,  the  case  being  decided  on  thf  other  part  of  the  rule. 
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11  East,  290.    Sect.  2  of  stat.  4  &  5  W.  4,  c.  Hi.,  has  neaiiy  the 
words.     [Lord  Denman,  C.  J.     The  cases  on  wills  are  not  very  af^licablc 
to  the  constniction  of  a  statute.     But  I  do  not  suppose  it  Mrill  be  coDtended 
that  ^*  property  "  may  not  mean  real  estate.]    The  words  ^*  propatj  c£  tke 
said  undertakmg,"  connected  as  they  are  here  with  the  mention  of  *^  rates  " 
and  "  tolls,"  must  have  been  meant  to  include  the  realty.     The  form  of  as- 
signment prescribed  by  sect.  75  agrees  with  this  suppoation ;  and  so  does 
(he  form  of  transfer  in  the  same  section.     Secondly,  assuming  the  companj 
to  have  a  power  of  demising  the  l^d,  they  have  here  assigned  to  Mjratt, 
*^  the  said  undertaking  and  aU  and  singular  the  rates,  tdls,  and  other  sums 
arising  "  by  virtue  of  the  several  statutes.    Those  words  are  large  enough 
to  carry  the  land ;  ^according  to  established  rules,  they  must  be  con-    r*^o 
strued  most  strongly  against  the  grantor,  at  any  rate  in  the  case  of  a    I- 
deed  poll,  as  is  explained  in  Browning  v.  BesUm^  Plowd.  131, 134,  and,  if 
it  can  be  avoided,  no  part  of  them  must  be  rejected  as  idle :  but  the  word 
^^  undertaking,"  unless  it  include  the  realty,  adds  nothing  to  the  words  ^^  all 
and  singular  me  rates,  tolls,  and  other  sums,"  &c.     The  company  have,  then- 
selves,  adopted  the  construction  now  contended  for,  by  insertmg  a  proviso 
in  the  deed,  that  nothing  therein  contained  shall  extend  to  charge  or  encumber, 
or  to  prevent  the  company  from  selling,  any  of  the  lands  which  have  bees  or 
may  be  purchased  by  them,  and  whicn,  by  stat.  11  G.  4,&  1  W.  4,  c.  Ixi. 
s.  59,  they  are  authorized  to  sell.     That  shows  that  the  lands  not  withiB 
the  reservation  are  charged  with  the  mortgage.     Stat.  1  &  2  Vict.  c.  xxi., 
recites  that  the  company  were  authorized  by  the  last  preceding  act  to  bor- 
row money  on  mortgages  ^^of  the  said  railway  and  works,  and  of  the  rates 
and  tolls  "thereof,  ".treating  the  rates  and  tolls  as  a  distinct  subject-matter; 
and  that  they  have  borrowed  70,000/.  **  on  mortgage  of  the  said  under- 
taking."    [Coleridge,  J.     How  does  your  construction  agree  with  the 
clauses  of  11  G.  4,  &  1  W.  4,  c.  Ixi.  s.  75,  and  4  &  5  W.  4,  c.  iii.  s.  2, 
entitling  the  mortgagees  to  take  their  respective  proportions  of  the  rates  aad 
tolls  without  preference  by  reason  of  priority  ?]     l%e  party  who  took  pos- 
session  would  hold,  not  only  for  himself,  but  as  bailiff  for  the  others.     Doi 
dem.  Banks  v.  Booth^  2  B.  &  P.  219,  and  Doe  dem.  ITunnpson  v.  Ltdiard^ 
4  B.  &  Ad.  137,  answer  this  objection.     It  has  been  contended  that  the 
mortgagee,  if  he  enter,  has  not  the  necessary  authority  *or  powers   r»<^i 
for  working  the  railway  :{a)  but  that  cannot  preclude  his  entry  if  the   ^ 
deed  gives  him  a  legal  title.     [Coleridge,  J.     It  mav  be  a  material  point 
for  consideration  in  construing  the  deed.]     The  legal  consequences  must 
attach  upon  the  instrument,  unless  clearly  excluded.     [Coleridge,  J.     No 
power  is  given  to  any  one  except  the  company  to  t^ke  tolls.     If  tbey  are  to 
be  out  of  possession,  what  effect  can  the  assignment  of  the  tolls  hsTe?] 
Power  being  given  them  to  assign,  it  would  follow  that  the  assignee  mi^t 
take  the  tolls.     In  Pontet  v.  The  Basingstoke  Canal  Company^  3  New  Ca. 
433,  (32  £.  C.  L.  R.,)  the  company,  under  an  authority  given  by  statute 
to  mortgage  the  ^'  undertaking,"  rates,  and  duties,  assign^  the  ^*  nariga* 
tion  and  undertaking,  and  the  rates  or  duties,"  to  J.  G.,  until  a  pnncipal 
sum  of  100/.  were  paid  by  them  to  J.  G.  with  interest,  to  commence,  &c^ 


(ff)  The  act  11  G.  4,  &  1  W.  4,  c.  Izi.,  (s.  140,  dec.,)  gave  certain  anthoriries  lotbe 

5 any,  as  to  the  ase  of  the  railway,  and  enabled  them  to  regulate  the  passage  opoo  it 
tat.  4  Ac  6  W.  4,  c.  iii.,  s.  8,  gave  them  the  absolnte  control  over  all  locomotive  e»- 
gines  or  power  to  be  used  for  drawing  or  propelling  carriages  on  the  railway*  apd  forbadte 
ihe  use  of  any  carriages  upon  it  except  those  of  the  company,  or  of  persons  licenaad  by 
4hem. 
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and  to  be  paid  half-yearly.     The  company's  act  bad  a  clause  excluding 
preference  among  creditors  by  reason  of  priority  of  advances.     The  mort- 

ggee  sued  dw  company  in  covenant  for  non-payment  of  interest.  The 
lurt  of  Common  Pleas  held  that  the  action  did  not  lie ;  and  Tindal,  C.  J., 
said  that,  the  company  being  authorized  by  the  statute  to  borrow  money  on 
the  credit  of  the  undertaking,  and  the  rates  and  duties,  and  to  mortgage 
these  as  a  security  for  the  money  borrowed,  with  interest,  the  terms  of  this 
contract  were  satisfied  by  giving  the  lenders  a  security  on  the  undertaking, 
*3721  ^^^^  ^allowing  Aem  to  sue  the  corporation ;  and  he  aiided :  '^  Their 
•I  remedy  would  be  by  entering  on  the  property  of  the  company." 
Ejectment,  therefore,  appears  to  be  the  only  form  of  action.  [Coleridge,  J. 
Your  difficulty  exists  in  many  other  cases.  The  remedy  may  be  by  man- 
damus.] 

Crugwell  and  CrompUmy  contr^,  were  stopped  by  the  court. 

Lord  Denman,  C.  J.  The  form  of  assignment  decides  the  rights  of  die 
parties :  and  I  cannot  find  that  by  this  deed  the  land  is  demised.  The  com- 
pany assign  to  Myatt  '^  the  said  undertaking  and  all  and  singular  the  rates, 
tolls,  and  other  sums  arising  by  virtue  of  the  said  several  acts."  Stat.  11 
G.  4,  &  1  W.  4,  c.  Ixi.  s.  75,  gives  a  form  of  transfer,  by  which  the  mort* 
gagee  conveys  over  his  mortgage,  and  all  his  right,  estate,  and  interest  in  the 
money  thereby  secured,  ^^  and  in  and  to  the  rates,  tolls,  and  other  sums  and 
property  thereby  assigned ;"  but  this  does  not  carry  the  case  any  farther ; 
for  the  word  *^  property  "  may  apply  to  the  land,  or  to  the  "  undertaking," 
in  whatever  other  sense  that  word  may  be  used.  Doe  dem.  Banks  v.  Booth, 
and  Doe  dem,  Thompson  v.  Lediard  difTer  from  this  case.  In  those,  there 
was  a  direct  demise  of  toll  houses  and  toll  gates,  subjects  of  demise  known 
to  the  law,  and  in  which  a  legal  estate  clearly  passed.  It  would  have  been 
more  satisiactoiy  here  if  some  specific  thing  had  appeared,  to  which  the 
term  "  undertaking,"  in  stat.  11  G.  4,  &  1  W.  4,  c.  Ixi.  s.  75,  could  ap- 
*T7')1  P'y '  ^^^  ^^^  *does  not  authorize  us  to  give  it  a  sense,  with  reference 
J  to  this  deed,  which  the  words  of  the  instrument  do  not  clearly  bear. 
The  words  of  Tindal,  C.  J.,  in  PonUt  v.  The  Basingstoke  Canal  Company 
show  that  he  thought  an  entry  would  have  been  warrantable  there  ;  but  it 
was  not  necessary  for  him  to  decide  that  point,  more  than  it  is  for  us,  in  the 
present  case,  to  pronounce  on  the  effect  of  the  word  "  undertaking."  The 
decision  in  that  case  was  only  that  covenant  did  not  lie :  and  I  think  that, 
if  the  Lord  Chief  Justice  had  given  further  consideration  to  the  statute,  he 
would  have  seen  that  an  ejectment,  at  all  events,  was  not  the  other  alterna- 
tive. On  the  words  of  stat.  11  G.  4,  &  1  W.  4,  c.  Ixi.,  I  cannot  see  any 
reason  to  suppose  that  the  legislature  intended  so  inconvenient  a  thing  to  the 
public  and  the  company  as  obliging  the  company  to  part  with  that  property 
by  which  their  undertaking  was  carried  on. 

Williams,  J.  The  inference  drawn  in  argument  from  the  proviso 
founded  on  sect.  59  of  stat.  11  G.  4  &  1  W.  4,  c.  Ixi.,  by  which  clause  the 
company  are  enabled  to  sell  certain  lands,  does  not,  I  think,  properly  arise. 
The  real  question  is,  what,  on  a  fair  understanding,  is  meant  by  "  the  said 
undertaking"  and  all  the  ^'  rates,  tolls,  and  other  sums"  arising  by  virtue 
of  the  several  acts  of  parliament.  Can  those  words  in  their  fair  meaning 
embrace  the  land  itself? .  I  think  the  question  is  disposed  of  by  the  observa- 
tions already  made.  A  deed  poll  is  to  be  construed  against  the  grantor ; 
but  we  must  not  add  words  to  it,  ot  give  it  a  meaning  contradictory  to  its 
language. 
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*CoLEBiDGE,  J.  This  is  a  pure  question  of  construction.  The  r«^4 
form,  following  the  act  of  parhament,  professes  to  convey  the  said  ^ 
*^  undertaking."  That  word  is  ambiguous,  and  may  be  construed  as  mean- 
ing only  the  speculation  generally ;  or,  possibly,  it  might  be  taken  to  include 
the  land  itself.  But,  if  that  construction  be  right,  the  instrument  gives  the 
mortgagee  power,  if  he  takes  possession,  to  put  an  end  to  the  undertaking, 
since  the  power  of  taking  tolls  will  cease,  the  mortgagee  having  no  power 
to  levy  tolls.  That  is  a  very  monstrous  and  improbable  supposition.  The 
act  contemplates  a  repayment  of  the  money  borrowed  on  mortgage  consi^* 
ently  with,  and  by  means  of,  a  carrying  on  of  the  undertaking  by  the  same 
hands.  Sect.  77  of  stat.  11  G.  4  &  1  W.  4,  c.  Ixi.  explains  the  intention; 
for  it  enacts,  ^'  that  no  person  to  whom  any  such  mortgage  or  as^gnment 
shall  be  made  shall  be  deemed  a  proprietor  of  any  share,  or  shall  be  capable 
of  acting  or  voting  as  such  at  any  meeting  of  the  said  company,  for  or  on 
account  of  his  or  her  having  advanced  any  money  on  such  mortgage  or  as- 
signment." It  was  plainljr  not  intended  to  give  the  mortgage  an  effect 
which  would  prevent  carrying  the  purposes  of  the  act  into  execution. 

WiGHTMAN,  J.     I  am  of  the  same  opinion.     The  effect  of  Mr.  Ptuhlefs 
construction  would  be  contrary  to  the  purposes  of  the  act. 

Rule  absolute. 
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Trespass  for  assault  and  false  im  prison  ment. 

Plea.  That  plaintiff,  just  before  the  time  when,  Ac,  wjthont  leave  of  defendant,  at  an 
anreasonable  hour  at  night,  entered  into  defendant's  dwelling-hoase,  and*  with  force 
and  arms,  made  a  great  noise  and  disturbance  and  insulted  and  abused  defendaat 
therein,  and  disturbed  him  in  the  peaceable  possession  thereof,  in  breach  of  the  peace: 
whereupon  defendant  requested  plaintiff  to  cease  his  noise  and  disturbance  and  depart 
from  and  out  of  the  dwelling-house,  which  plaintiff  reluctantly  did,  and  threatened 
defendant  that  he  would  rap  at  the  door  till  defendant  delivered  up  a  certain  book: 
that  plaintiff  did  stand  at  the  door,  on  defendant's  premises,  rapping  violently,  illcf^al- 
ly,  and  wrongfully,  against  it,  for  two  hours,  and,  during  that  time,  insulted  defendant, 
and  disturbed  him  in  the  possession  of  his  dwelling-house,  in  further  breach  of  the 

.  peace :  whereupon  defendant  requested  plaintiff  to  cease  his  noise  and  disturbance,  and 
depart  off  defendant's  premises;  which  plaintiff  refused  to  do,  and  continued  knockinfu 
^.,  and  threatened  defendant  to  continue  the  noise  and  disturbance  until  he  shoaki 
deliver  the  book :  that  defendant  then  sent  for  a  constable  for  the  puarpoM  of  taking 
plaintiff  into  custody,  and  thertby  preoentitig  him  from  further  iHsturbing  defendant  :  that 
plaintiff,  having  ascertained  that  he  was  about  to  be  given  into  custody,  ceased  the 
rapping,  which  he  had  violentlvt  dec.,  continued  up  to  that  period,  and  ran  and  escaped 
off  and  from  defendant's  premises ;  when  defendant  immediately  purnued  plaintifiT,  and 
overtook  him  near  the  dwelling-house  :  and  thereupon  defendant,  in  order  to  preset m 
the  peace  and  prevent  plaintiff  from  eontinmng  to  disturb  the  order  and  tranguiUitf  etf  tkt 
dweUing^houte,  and  from  eontinmng  to  make  the  noiee  and  dieturbanee  at  the  dwHfin^  Atmwi 
during  the  whole  night,  gave  charge  of  plaintiff  to  the  constable,  and  requested  the  con- 
stable to  take  plaintiff  into  custody,  and  carry  him  before  a  justice  to  answer  the  pre- 
mises, and  to  be  dealt  with  according  to  law :  and  the  constable  gently  laid  hands 
on  plaintiff  for  the  cause  aforesaid,  and  took  him  into  custody,  in  order  to  cany  him 
before  a  justice  to  be  there  dealt  with,  dec,  (justifying  the  assault,  imprisonment,  and 
detention.)     Verdict  for  defendant. 

Held,  on  motion  for  judgment  non  obstante  veredicto,  that  the  plea  disclosed  no  defence 
it  not  appearing  that  the  constable  had  a  warrant,  and  it  not  being  shown  that  the 
breach  of  the  peace  had  been  seen  by  the  constable,  or  was  likely,  at  the  time  of  ki» 
apprehension,  to  be  continued,  or  repeated. 

Trespass.  The  declaration  charged  that  defendant  heretofore,  to  wit,  on, 
&c.,  with  force,  &c.,  assaulted  plaintiff,  and  gave  and  struck  him  divers 
blows,  &c.,  and  also  then  forced  and  compelled  him  to  go  in  custody,  in 
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and  along  divers  public  streets  and  highways,  to  a  certain  messuage,  and 
there  imprisoned  pJaintiflf,  and  kept  him  in  prison,  without  any  reasonable 
or  probable  cause,  for  a  long  time,  to  wit,  &c.,  then  next  following ;  and 
then,  to  wit,  at  the  expiration,  &c.,  forced  and  compelled  plaintiff  to  go  in 
custody,  from  and  out  of  the  said  messuage,  in  and  along  divers  other  public 
streets  and  highways,  to  a  certain  other  place,  to  wit,  a  certain  other  mes- 
suage, and  there  imprisoned  plaintiff,  and  kept  him  in  prison,  without  any 
reasonable  or  probable  cause,  for  a  long  time,  to  wit,  &c.,  then  next 
*3761  *^^U^^^"S  >  contrary  to  law,  and  against  the  will  of  plaintiff:  and 
^   by  reason  of  which  said  premises  the  plaintiff  was  greatly  hurt,  &c. 

Pleas.     1.  Not  guilty.     Issue  thereon. 

2.  That,  before  and  at  the  said  time  when,  &c.,  defendant  was  lawfully 
possessed  of  a  certain  tenement,  dwelling-house,  and  premises,  with  the  ap- 
purtenances, situate,  &c.,  and  in  which  defendant  and  his  family  then  re- 
sided :  and,  defendant  being  so  thereof  possessed,  plaintiff,  just  before  the 
said  time  when,  &c.,  to  wit,  on,  &c.,  without  the  leave  or  license  of  de- 
fendant, and  at  an  unreasonable  hour,  to  wit,  at  nine  o'clock  at  night,  entered 
and  came  into  the  said  dwelling-house,  and  then,  with  force  and  arms,  made  a 
great  noise  and  disturbance  therein,  and  then  insulted  and  abused  defendant  in 
his  said  dwdling-house,  and  greatly  disturbed  and  disquieted  him  ai  d  his 
family  in  the  peaceable  possession  of  the  same,  in  breach  of  the  peace  tf  our 
lady  the  queen :  whereupon  defendant  then  and  there  requested  plaintiff  to  cease 
his  said  noise  and  disturbance,  and  to  depart  from  and  out  of  the  said  dwell- 
ing-house, which  plaintiff  reluctantly  did :  and  thereupon  plaintiff  then 
threatened  defendant  that  he,  plaintiff,  would  stand  and  rap  at  the  back  door 
of  the  said  dwelling-house  until  defendant  delivered  up  to  him,  plaintiff,  a 
certain  book  then  in  the  possession  of  defendant.  That,  just  before  the  said 
time,  when,  &c.,  plaintiff,  having  departed  from  and  out  of  the  said  dwell- 
ing-house, stood  at  the  back  door  thereof  and  upon  the  premises  of  defend- 
ant, for  a  long  space  of  time,  to  wit,  for  the  space  of  two  hours  then  next 
following,  and,  during  the  said  last-mentioned  period,  continued  to  knock 
and  rap  most  violently,  illegally,  and  wrongfully,  against  the  said  back 
*7771  *^^^^  ^^  ^^^  ^'^  dwelling-house,  and  also,  durins  the  said  last- 
^  mentioned  period,  insulted  and  abused  defendant  and  his  family  and 
servants,  then  being  in  and  about  the  said  dwelling-house  and  premises, 
and  thereby  further  disturbed  and  disquieted  them  in  the  peaceful  possession 
of  the  said  dwelling-house  and  premises,  in  further  breach  of  the  peace  of 
our  said  lady  the  queen:  whereupon  defendant  then  and  there  requested 
plaintiff  to  cease  his  said  noise  and  disturbance,  and  to  depart  from  and  off 
his  said  premises,  which  plaintiff  then  and  there  wholly  neglected  and  re- 
fused to  do,  and  then  continued  at  the  back  door  of  the  said  dwelling-house, 
knocking  and  rapping  thereon  as  aforesaid,  and  then  threatened  defendant 
to  continue  making  the  said  noise  and  disturbance  until  said  defendant  de- 
livered to  plaintiff  the  said  book,  then  being  in  the  possession  of  defendant 
as  aforesiad.  That,  plaintiff  having  continued  to  make  the  said  noise  and 
disturbance  for  the  said  space  of  time  as  hereinbefore  mqnitiioned,  defendant 
then  sent  to  one  James  Chatters,  then  being  a  conslabte  of  the  parish  of 
Little  Maplestead  in  the  said  county  of  Essex,  for  the  purpose  of  arresting 
and  taking  plaintiff  into  custody,  and  thereby  preventing  him  further  dis- 
turbing and  anno}ing  defendant  and  his  family  as  aforesaid :  and  plaintiff, 
having  ascertained  that  he  was  about  to  be  given  into  custody  by  defendant, 
ceased  the  said  knocking  and  rapping  at  the  back  (lt)or  of  the  said  dwelling^ 
house,  but  which  he  had  violently,  wrongfully^  and  iHegally  continued  up 
VOL.  XLn.  *  91  3  P 
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to  that  period,  and  then  and  there  ran  and  escaped  ofT  and  firom  the  raid 
premises  of  defendant;  when  defendant,  accompanied  by  certaia  penoDs 
who  had  been  called  to  the  aid  and  assistance  of  the  said  James  Chatters, » 
being  such  constable  as  ^aforesaid,  immediately  followed  and  pur-  r«^g 
sued  plabtiff,  and  overtook  him  in  a  certain  close  near  to  the  said  ^ 
dwelling-house  of  defendant:  whereupon  defendant,  in  order  to  preserve  the 
peace  and  to  prevent  the  said  plaintin  from  continuing  to  disturb  the  good 
order  and  tranquillity  of  the  said  dwelling-house  of  defendant,  and  to  huder 
and  prevent  plaintiff  from  continuing  to  make  the  said  noise  and  disturbance 
at  the  said  dwelling-house  of  defendant  during  the  whole  nig^t,  then  gare 
chaise  of  plaintiff  to  the  said  James  Chatters,  then  and  there  beiog  socii 
constable  as  aforesaid,  and  then  requested  the  said  James  Chatters,  so  being 
such,  &c.,  to  take  plaintiff  into  his  custody,  and  carry  him  before  some 
justice  or  justices  of  our  said  lady  the  queen,  assigned,  &c.,  to  answer 
the  premises,  and  to  be  dealt  with  according  to  law.  And  the  said  James 
Chatters,  so  being,  &c.,  at  such  request  of  defendant,  then  gently  laid  bis 
hands  on  plaintiff  for  the  cause  aforesaid,  and  did  then  take  nlaintiff  into  his 
custody  in  order  to  carry  and  conduct  plaintiff  before  such  justice  as  afoiV' 
said,  to  be  there  dealt  with  according  to  law  for  his  said  offence  and  bread 
of  the  peace.  And,  because  it  was  then  late  at  nis;ht,  and  an  unreasooahk 
hour  for  the  said  James  Chatters  to  carry  plaintiil  before  such  justice,  ke, 
James  Chatters,  so  being,  &c.,  for  that  reason,  and  for  the  cause  aforesaid, 
necessarily  and  unavoidably  detained  and  imprisoned  plaintiff  until  the  next 
morning  m  the  said  messuage  in  the  declaration  mentioned.  That,  on  (be 
next  morning,  as  soon  as  conveniently  could  be,  James  Chatters,  so  being, 
&c.,  did  carry  and  convey  plaintiff  before  such  justice  as  aforesaid,  to  an- 
swer  the  said  premises,  and  to  be  dealt  with  according  to  law.  And,  on  tbe 
occasion  aforesaid,  plaintiff  was  ^necessarily  and  unavoidably  tres-  r,«jg 
passed  upon,  &c.,  as  in  the  said  declaration  mentioned,  as  he  law-  ^ 
fully,  &c.,  defendant,  on  these  occasions,  doing  no  unnecessary,  b. 
Which  are  the  said,  &c.  Verification.  Rejoinder,  de  injurii.  hsu 
thereon. 

On  the  trial,  before  Gubney,  B.,  at  the  Essex  Summer  assizes,  1840,  t 
verdict  was  found  for  the  plaintiff  on  the  first  issue,  and  for  the  defemlaot 
on  the  second.    In  Michaelmas  term,  1840,  Piatt  obtained  a  rule  nisi  for 

i'udgment  non  obstante  veredicto.  On  a  former  day  in  this  term,  (Norem- 
er  22d,)  and  this  day, 
Gumey  and  Ogle  showed  cause.  First,  it  is  not  necessary  to  show  tbt 
the  constable  was  acting  within  his  jurisdiction:  and,  if  it  be,  the  court, 
especially  after  verdict,  will  collect  from  this  record  that  he  was  so  acting. 
(The  argument  on  this  point  is  omitted.)  Secondly,  it  will  be  cooteodeil 
that,  even  if  the  constable  had  jurisdiction,  he  had  no  right  to  arrest  tke 
plaintiff,  not  having  seen  the  breach  of  the  peace.  But  the  plea  shows  that, 
practically,  the  breach  of  the  peace  was  continued  in  sight  of  the  constable. 
This,  at  least,  must  be  understood  from  the  langua^  of  the  plea,  afler  Ter- 
diet.  But,  supposing  it  not  to  be  so,  the  question  anses,  which  was  expresslj 
left  undecided  in  Timothy  v.  Simpson,  1  C.  M.  &  R.  757,  760 ;  S.  C. 
6  Tyrwh.  244,  249,  where  Parke,  B.,  in  delivering  the  judgment  of  the 
court,  said,  ^^  It  is  not  necessary  for  us  to  decide  in  the  present  case  wbeAtf 
a  private  individual,  who  has  seen  an  affray /!ommitted,  may  give  in  char^ 
to  a  constable  who  has  not,  and  such  constable  may  thereupon  take  into  hii 
custody  the  affrayers,  or  either  of  *them,  in  order  to  be  carried  before  r^^gQ 
a  justice,  after  the  affray  has  entirely  ceased,  after  the  offenders  have  ^ 
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quitted  the  place  where  it  was  committed,  and  there  is  no  danger  of  its  re- 
newal." But  here,  during  thie  actual  breach  of  the  peace,  the  phiutiff,  being 
told  that  the  constable  has  been  sent  for,  escapes,  is  followed  by  the  con- 
stable, and  is  taken  on  fresh  pursuit.  SubstantiaUy  the  breach  of  the  peace 
had  not  terminated  before  the  plaintiff  was  taken.  The  case,  therefore, 
comes  within  the  principal  decision  in  Timothy  v.  Sinwsan.  There  a  party 
to  an  affray  was  given  in  charge  to  a  policeman,  wno  had  not  seen  the 
actual  affray,  for  the  purpose  of  preventing  its  renewal,  which,  from  the 
eoodiKt  of  die  party,  seemed  probable.  Parke,  B.,  in  delivering  the  judg- 
ment of  thft  eourt,  said,  "  here  the  defendant,  who  had  immediately  before 
witnessed  an  affray,  ^ve  one  of  the  affrayers  in  charge  to  the  constable  on 
the  very  spot  where  it  was  committed,  and  whilst  there  was  a  reasonable 
apprehension  of  its  continuance ;  and  we  are  of  opinion  that  he  was  justified 
in  so  doing,  though  the  constable  had  seen  no  part  of  the  affray."  ^*  For 
the  sake  of  the  preservation  of  the  peace,  any  individual  who  sees  it  broken 
may  restrain  the  liberty  of  him  whom  he  sees  breaking  it,  so  long  as  his 
conduct  shows  that  the  public  peace  is  likely  to  be  endaneeied  by  his  acts." 
In  Rex  V.  Howarihj  1  Moo.  Cr.  Ca.  207,  an  arrest,  wi&out  warrant,  was 
*3811  ^^^  ^^i^>  under  stat  6  G.  4,  c.  83,  s.  4,(a)  *where  the  party  arrested 

-I  was  seen  in  an  outhouse,  in  which  he  was  with  intent  to  commit 
felony,  and  fled,  but,  on  fresh  pursuit,  was  found  hidden  in  a  garden  apart 
from  the  outhouse:  and  this  case  is  the  stronger,  because  it  was  decided, 
not  on  a  complaint  of  the  party  arrested,  but  on  indictment  against  him  for 
an  offence  then  capital,  under  stat.  43  G.  3,  c.  58,  s.  1,(6)  in  stabbing  the 
officer  who  was  attempting  to  arrest  him.  There  the  prisoner  had  actually 
been  lost  sight  of.  In  ^le  v.  JBeU,  1  M.  &  W.  516 ;  S.  C.  Tyrwh.  & 
GrT.  801,  the  plea,  to  trespass  for  assault  and  false  imprisonment,  stated  that 
plaintiff  attempted  forcibly  to  break  into  defendant's  messuage,  which 
defendant  opposed ;  and,  because  plaintiff  behaved  violently  and  created 
a  disturbance,  by  means  of  which  a  mob  was  assembled,  and  defendant's 
business  interrupted,  and  because  plaintiff  threatened  to  persevere^  and 
renew  his  attempts  to  get  into  the  messuage,  defendant  was  forced,  in  order 
to  preserve  the  peace  and  secure  himself  from  a  renewal  of  the  attempt  to 
^t  into  the  messuage,  to  give  plaintiff  in  charge  to  a  constable  to  take  him 
into  custody  and  keep  him  till  he  could  be  carried  before  a  justice  to  be 
examined  and  dealt  with  according  to  law.  It  was  objected,  after  verdict 
for  defendant,  that  the  plea  did  not  show  a  breach  of  the  peace  going  on  at 
the  time  of  defendant's  interference :  but  the  Court  of  Exchequer  held  the 
plea  sufficient.  Sharrock  v.  Hannemer^  Cro.  Elliz.  375,  is  sometimes  cited 
as  an  authority  the  other  way :  but  that  case,  in  fact,  was  decided  on  the 
*3S21   di^^^^^^  (°^^  overruled)  (c)  between  a  high  constable  *and  a  petty 

-I  constable :  and  there  it  seems  that  both  Walmsley,  J.,  and  Owen,  J., 
were  of  opinion  that  a  petty  constable  may  act  though  he  has  not  witnessed 
the  breach  of  the  peace.  In  1  Hal.  PI.  Cr.  587,  (part  i.  ch.  50,)  it  is  said, 
^'  if  there  be  only  an  affiray,  and  not  in  view  of  the  constable,  it  hath  been 
held  he  cannot  arrest  him  without  a  warrant  from  the  justice :  but  it  seems 
he  may  to  bring  the  offender  before  a  justice,  though  not  compellable." 

(a)  Which  enacts  that  "every  person  being  foumd  in  or  iipoN  any  dwelling-house,  ware- 
hoase,  coaeh-hoose,  stable  or  ontbonae,  or  in  any  enclosed  yard,  garden  or  area,  for  an} 
QDlawfal  parpose,"  **  shall  be  deemed  a  rogae  and  vagabond,"  and  may  be  committed 
by  a  justice  of  the  peace  to  the  house  of  correction,  to  be  kept  to  hard  labour  for  any 
time  not  exceeding  three  calendar  months. 

(6)  See  stat.  7  W.  4,  dc  1  VicL  c.  S5,  s.4. 

<c)  See  JUpma  v.  Wyatt,  S  Ld.  Raym.  1189,  IIM. 
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And  in  2  Hal.  PI.  Cr.  90,  (part  ii.  dh.  11,)  <^  if  diere  be  an  atiar^  fliougjb 
to  prevent  it,  or  in  the  time  of  the  aflhiy  the  constable  may  upon  inform- 
tion  or  complaint  arrest  the  ofiender,  y^  it  is  held,  that  if  the  eflny  be  past, 
and  no  danger  of  death,  the  constable  cannot  arrest  the  -parties  without  a 
warrant  from  a  justice  of  peace."  But  it  is  added,  that  ^'  the  law  seems 
contrary,  for  though  in  that  case  be  cannot  take  surety  of  the  peace  himseU^ 
yet  upon  a  complaint  to  him  he  may  arrest  the  party  to  bring  him  before  a 
j  ttsiice  to  find  surety  of  the  peace,  or  for  appearance.'^  Hobbs  v.  BrmuamA. 
3  Campb.  420,  shows  that  a  constable,  who  has  not  seen  an  offoice  com- 
mitted, may  act  upon  information  of  it ;  though,  if  the  infoimation  be  fake, 
the  party  giving  it  (but  not  the  constable)  will  be  liable  to  an  action.  [Lonl 
Denmak,  C.  J.  The  question  there  was  not  simply  as  to  a  breach  of  tbe 
peace.]  In  Dalton's  Justice,  c.  8,  p.  35,  (title,  •^rayy)  it  is  said,  ^'  Eve^ 
private  man  (being  present)  may  stay  the  affrayers  until  their  beat  be  over, 
and  then  may  deliver  them  to  the  constable,  to  imprison  Ibein  till  they  find 
surety  for  the  peace :  and  upon  their  information  it  secmeth  the  constabk 
may  imprison  the  parties,  though  *the  affray  were  not  in  the  con-  w^^ 
stable's  presenoe."(a)  The  inconvenience  of  a  different  nik  is  ^ 
manifest.  For  the  character  of  the  offence  is  not  altered  by  its  being  cqd- 
mitted  in  view  of  the  constable :  and  a  man  cannot  keep  a  constabk  alwajs 
in  attendance  at  his  house. 

Thesigerj  contra,  was  stopped  by  the  court 

Lord  Denman,  C.  J.  I  am  not  sorry  to  take  this  opportunity  of  express- 
ing my  regret  that  a  practice  is  becoming  prevalent  of  putting  upon  tk 
record  pleas  which,  instead  of  stating  &cts  m  a  legal  form,  contain  narratim 
of  what  is  properly  litde  else  but  evidence,  and  throw  it  upon  the  judges  to 
exercise  the  Amotions  of  a  jury.  The  plea  in  this  case  appeaiy  to  ne  to 
contain  an  unnecessary  and  informal  statement  of  facts.  I  will  not  enter 
into  the  question  whether  the  jurisdiction  of  the  constable  be  properly  stated. 
Suppose  that  difficulty  to  be  ^t  over.  Tbe  flea,  here  states  that  the  piaio- 
tiff  was  conducting  himself  in  a  vipknt  and  illegal  mumer  before  he  was 
apprehended,  but  that  he  had  ceasecl  to  do  so  when  the  apprehensioo  took 
place.  The  violent  and  illegal  conduct  was  then  over ;  and  it  is  not  stated 
that  it  would  have  been  repeated  if  the  apprehension  bad  not  taken  place, 
or  that  the  apprehension  was  necessary  for  the  purpose  of  preventu^  tke 
repetition.  It^  is  alleged  that  the  defendant  *^  immediately"  followed  tbe 
plaintiff  and  overtook  him  *^  near"  the  dwelling-hQUfieof  the  defendant:  but 
how  soon  the  plaintiff  was  followed,  and  how  near  he  was  to  the  Mweil-  r*^ 
ing-houstf  when  overtaken,  we  are  not  informed.  No  averment  is  ^ 
made  as  to  the  plaintiff's  intention  at  the  time  when  be  was  overtaken :  hot 
it  is  alleged  that  defendant,  in  order  to  preserve  the  peace  and  prevent  the 
plaintiff  from  continuing  to  disturb  the  tranquillity  of  defendant's  dwelliog- 
house,  and  making  the  noise  there  dunne  the  whole  night,  gave  chaise  of 
hinv  to  the  constable.  That  is,  afler  the  pudniiff  has  sone  from  the  dwdlifig- 
house,  the  defendant  tells  the  constable  to  prevent  me  plaintiff  from  doiag 
what  it  was  impossible  he  should  do  in  the  place  where  he  then  was.  We 
are  indeed  told  to  infer  from  the  verdict  of  the  jury  all  the  facts  necessaiyto 
support  such  verdict.  But  we  cannot  support  it  without  drawing  a  verj 
stramed  inference  from  a  very  feebk  statement  Nothing  is  averred  bot  tbe 
defendant's  motive :  and  we  are  required  to  treat  the  averment  of  his  intco 

(6)  Ed.  165$.  But  in  a  later  edition  (1682)  the  words  after  <*5iirety  for  die  peace" 
fire  omiued,  and  it  is  said :  **  Bat  yet  it  seemeth  the  constable  may  noi  imprisAn  the  p8^ 
•  ea,  except  the  affray  were  in  the  CQn8table*s  presence.** 
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don  to  ptewent  tbe  continuiDg  of  the  disturbance  as  ai.  'averment  that  the 
distarbaace  ivas  being  continued,  or  likely  to  be  continued.  It  would  be 
an  abuse  of  language  to  do  so.  No  avennent  appears  showing  directly  even 
that  the  party  apprehending  had  any  actual  expectation  that  the  disturbance 
would  be  continued.  In  my  judgment,  Rex  v.  Howarthy  1  Moo.  Cr.  Ca. 
207,  has  no  application.  The  jury  there  having  negatived  the  commission 
of  a  felony  before  the  oflence  charged  in  the  indictment,  the  only  question 
was,  whether  the  circumstances  of  the  case  furnished  reasonable  evidence 
that  the  prisoner  was  attempting  to  avoid  being  lawfully  apprehended  for  the 
offence  of  being  in  a  dwelling-house  with  intent  to  commit  a  felony,  and 
whether  he  knew  why  he  was  apprehended.  The  judges  there  entered  into 
*3851  ^^  circumstances  of  the  *case ;  and  their  decision  is  rather  upon  the 
-'   matter  of  feet  than  upon  the  matter  of  law. 

Williams,  J.  It  is  not  a  question,  in  this  case,  how  far  a  constable  is 
justified  in  interfering  where  an  affray  is  going  on  in  his  presence :  but  no 
principle  is  more  generally  assumed  than  that  a  warrant  is  necessary  to  en* 
tide  him  to  interfere  after  th^  affray  is  over.  It  is  otherwise  where  the  facts 
show  that  the  affray  is  practically  going  on.  That  is  on  account  of  the  ob« 
vioQs  distinction,  as  to  public  danger,  between  a  riot  still  raging  and  one  no 
loi^r  existing.  The  language  of  the  plea  here  falls  infinitely  snort  of  show- 
ing those  facts  upon  the  supposition  of  which  alone  the  argument  for  the 
defendant  is  sustainable.  The  disturbance  appears  to  have  been  discon- 
tinued  before  any  act  was  done  of  which  the  plaintiff  complains.  After  that, 
according  to  the  plea^  with  a  view  of  preventing  a  renewal  of  the  disturb- 
ance, the  defi^ndant  followed  the  plmnfeiff  and  gave  him  into  custody.  This 
we  cannot  hold  to  be  a  good  defence,  unless  we  are  prepared  to  maintain 
that,  wherever  a  breach  of  the  peace  has  taken  place,  the  party  who  has 
committed  it  may,  no  matter  at  what  distance  of  time  and  plac^,  be  appre- 
hended without  a  warrant. 

Coleridge,  J.  I  need  say  nothing  about  the  first  point ;  for  I  will  as- 
sume that  the  constable  here  was  acting  within  his  iurisdicticin.  The  plain- 
tiff quitted  tbe  premises  when  he  ascertained  that  the  constable  was  coming. 
The  plea  does  indeed  allege  that  the  defendant  gave  the  plaintiff  into  custody 
in  Older  to  prevent  a  continuance  of  the  breach  of  the  peace :  but  it  is  not 
averred  that  the  plaintiff,  after  quitting  the  premises,  either  threatened  or  in- 
*3861  ^^^^  ^  continue  the  breach  of  the  *peace.  The  plea,  therefore, 
-■  contains  nothing  equivalent  to  an  allegation  that  another  breach  of 
the  peace  was  about  to  be  committed.  The  question  is  simply  whether, 
after  a  breach  of  the  peace  is  over^  a  constable  who  has  not  seen  it  may 
take  up  the  par^  without  warrant.  Then  it  is  contended  that  after  verdict 
we  must  infer  all  the  facts  necessary  to  support  the  verdict.  But  the  plea 
here  contains  nothing  of  which  proof  might  not  have  been  given  without 
evidence  of  circumstances  necessary  to  complete  a  good  defence. 

WiGHTMAN,  J.  The  plaintiff  is  entitled  to  our  judgment  on  the  question, 
whether  or  not  the  defendant,  when  he  caused  the  imprisonment,  was  justi- 
fied in  so  doing.  The  point  is  perfectly  clear.  The  authorities  are  collect- 
ed in  Timothy  v.  IXmpsofky  1  C.  M.  &  R.  757 ;  S.  C.  5  Tyrwh.  244 ;  and 
Ae  result  is  there  stated  by  the  court  as  follows:  "  It  is  clear,  therefore,  that 
any  person  present  may  arrest  the  affrayer  at  the  moment  of  the  affray,  and 
detain  him  till  his  passion  has  cooled,  and  his  desire  to  break  the  peace  has 
ceased,  and  then  deliver  him  to  a  peace  oflfieer.  And,  if  that  be  so,  what 
reason  can  there  be  why  he  may  not  arrest  an  affrayer  after  the  actual  vio* 
lence  is  over,  but  whibt  he  shows  a  di^sition  to  renew  it,  by  persisting  in 

3p2 
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Temainmg  on  the  spot  where  he  has  committed  it?  Both  cases  M  wtdiin 
the  same  principle,  which  is  that,  for  the  sake  of  the  preservation  of  the 
peace,  any  individual  who  sees  it  broken  may  restrain  the  liberty  of  bim 
whom  he  sees  breaking  it,  so  lon^  as  his  conduct  shows  that  the  public 
peace  is  likely  to  be  endangered  by  his  acts.  In  truth,  whilst  those  are 
assembled  together  who  have  committed  acts  of  violence,  and  the  danger  of 
their  renewal  continues,  the  affray  itself  may  be  said  to  ^continue ;  r^^ 
and  during  the  affray  the  constable  may  not  merely  on  his  own  view,  ^ 
but  on  the  information  and  complaint  of  another,  arrest  the  offender;  and, 
of  course,  the  person  so  complaining  is  justified  in  giving  the  charge  to  the 
constable."  The  defendant  here  fails  to  bring  his  case  within  that  principle. 
On  the  contrary,  the  plaintiff  only  threatened  at  first  to  continue  the  (!!»• 
turbance ;  but,  when  he  heard  the  officer  was  coming,  ran  away.  There  is 
nothing  to  show  that,  after  he  ran  away,  he  either  insisted  on  remaining,  or 
intended  to  do  so.  It  would  be  going  a  very  great  length  indeed  to  hold 
that  the  subsequent  apprehension  upon  a  pursuit  under  such  circumstances, 
without  warrant,  was  justifiable.  Rule  absolute. 
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Id  assumpsit  against  several  defendants  as  endorsers  of  bills  of  exchange,  issue  wu 
joined  on  a  plea  that  defendants  did  not  endorse.  By  special  verdict  it  was  foond 
that  A.  and  M.  were  partners,  and  became  embarrassed ;  and  that,  by  deed  of  cosptf* 
sition,  all  their  effects  were  assigned  to  defendants,  in  trust  to  continne  the  trade  usder 
the  name  of  M.,  who,  alone,  was  to  be  employed  to  carry  it  on.  That  it  was  so  canied 
on,  and  that  M.  likewise  condacted  a  separate  trade  on  his  own  account,  also  noder 
the  name  of  M.  That  M.,  afler  having  ceased  to  carry  on  his  separate  trade,  endoned 
the  bills  in  the  name  of  M.,  and  discounted  them,  and  entered  the  endorsemest  aod 
discount  in  books  kept  by  him  as  such  agent  as  above  stated,  which  defendiau  bid 
opportunities  of  examining.  That  he  placed  the  proceeds  to  bis  credit  at  his  bankers', 
and  used  his  credit  there  by  drawing  indiscriminately  for  the  purpose  of  the  trade 
carried  on  by  him  as  agent,  and  for  his  own  private  purposes,  as  occasion  reqniRd. 
That  the  parties  with  whom  the  bills  were  discounted,  and  of  whom  plaintiff  was  one. 
were  parties  with  whom  bills  used  to  be  discounted  by  the  partnership  of  A.  aad  M.: 
and  that  plaintiff  had  also  been  accustomed  to  lend  M.  money  for  the  purposes  of  lus 
private  business. 

Held  that,  upon  this  verdict,  defendants  were  shown  to  be  endorsers. 

Notice  of  the  dishonour  of  a  bill,  by  whatever  party  given,  is  insufficient  if  it  merely 
state  that  the  bill  has  not  been  paid  when  due: 

Stmble,  that  notice  of  dishonour,  given  by  the  holder,  need  not  state  that  he  looks  to  dn 
party  addressed  for  payment. 

The  following  notices  of  dishonour,  given  in  proper  time  by  the  holder  to  the  drawer  or 
endoi^er,  viz. 

''A  bill  for  SQ2.,  drawn  by  Ward  on  Hunt,  due  yesterday,  is  unpaid,  and  the  person  at 
whose  house  it  is  made  payable  does  not  speak  favourably  of  the  accepior's  paacta- 
alityr" 

**  This  is  to  give  yon  notice  that  a  bill  drawn  by  yon  and  accepted  by  J.  Batenan  tot 
47/.,  due  July  19th,  1886,  is  unpaid,  and  lies  due  at  Mr.  John  Furze's,  66  Fleet  Streei. 
Yours,  dec,  John  Furze :" 

Notice,  that  the  bill  **  lies  due  and  unpaid  at  my  house ;"  holder's  name  and  address 
subscribed ;  the  notice  in  other  respects  like  the  preceding : 

*  William  Howard's  acceptance  for  SI/.,  due  on  Saturday,  is  unpaid.  He  has  promised 
to  pay  it  in  a  week  or  ten  days.  I  Bha.l  be  glad  to  see  yon  upon  it  as  early  as  po» 
Bible :" 

Were  held  insufficient. 

Assumpsit.  The  first  count  of  the  declaration  stated  that  defendants, 
being  persons  using  trade  and  commerce  under  the  name  and  style  of 
Samuel  Maine,  on  ^th  October,  1834,  made  their  biU  of  exchange  under 
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their  said  name  and  style  of  Samuel  Mame,  directed  to  Hioroas  Cooper, 
requiring  him  to  pay  to  their  order,  but  nerertheless  in,  by,  and  under  their 
said  name,  &c.,  of  S.  Maine,  203/.  Is.  7c/.,  six  months  after  date,  which 
bill  Cooper  accepted,  payable  at,  &c.,  and  defendants  in,  b]^,  and  under 
their  said  name,  &c.,  oLS.  Maine,  endorsed  the  said  bill  to  plaintiff.  Non- 
payment  of  the  bill  by  Uooper,  although  it  was  presented,  &c. :  notice  to 
defendants,  and  promise  by  them  to  pay. 

»3891  ^'^^  ^^  ^^  ^^  count.  1.  That  defendants  did  not,  *nor  did 
•■  any  of  them,  make  the  said  supposed  bill,  &c.,  in  manner  and  form, 
&c.  Conclusion  to  the  country.  Issue  thereon.  2.  That  defendants  did 
not,  nor  did  any  of  them,  endorse,  &c.,  in  manner  and  form,  &c.  Like 
conclusion;  andi  issue. 

6th  count.  That  R.  C.  Ward,  on  7th  March,  1835,  made  his  bill  of 
exchange  directed  to  C.  Hunt,  requiring  him  to  pay  29/.  175.  3d,  to  Ward's 
order,  rour  months  after  date ;  that  Hunt  accepted  the  bill,  making;  it  pay- 
able at  Mr.  Crookes's,  120  Fetter  Lane,  London ;  that  Ward  endorsed  to 
defendants,  and  that  defendants,  then  being  persons  using  trade  and  com- 
merce  in,  by,  and  under  the  name  and  style  of  Samuel  Maine  as  aforesaid, 
then,  in,  by,  and  under  their  said  name  and  st^le,  &c.,  endorsed  to  plain- 
tiff; and  that  Hunt  did  not  pay,  althou^  the  bdl  was  presented  to  him  at, 
&c.,  on  the  day  on  which  it  became  due ;  notice  to  defendants,  and  promise 
by  them  to  pay. 

Pleas  to  die  6th  count.  14.(a)  That  defendants  did  not,  nor  did  any  of 
them,  endorse,  &c.,  in  manner,  &c.  16.  That  defendants  had  not,  nor  had 
any  of  them,  due  notice,  &c.,  in  manner,  &c.    Issues  thereon. 

9th  count  Against  defendants  as  drawers  and  endorsers,  in  the  before 
mentioned  name  and  style,  of  another  bill  of  exchange,  drawn  March  16th, 
1835,  on  Josias  Bateman,  payable  four  months  after  date  to  the  order  of 
defendants  under  the  name,  &c.,  and  endorsed  by  them  to  plaintiff.  (No 
averment  as  to  acceptance.)  Non-payment  on  presentment,  and  notice 
thereof. 

Pleas  to  the  9th  count.  22, 23,  24.  Denial  of  the  making,  endorsement, 
and  notice  of  dishonour.     Issues  thereon. 

*3901       *II^  count;  and  pleas  to  that  count,  29,  30,  31 :  similar  plead- 
•■   ings  on  a  bill  drawn  April  8th,  1835,  on  William  Howard,  payable 
to  order,  &c.,  three  months  after  date,  and  endorsed,  &c.,  (as  in  the  9th 
count.) 

12th  count,  and  pleas  to  that  count,  33,  34,  35 :  similar  pleadings  on 
another  bill,  drawn  May  7th,  1835,  upon  George  Clisby,  payable  fout 
months  after  date  to  order,  &c.,  and  endorsed,  &c.,  (as  in  the  11th  count.) 

13th  count,  and  pleas  to  that  count,  36,  37,  38 :  similar  pleadings  on 
another  bill  drawn  May  21st,  1835,  on  Richard  Jones,  payable  four  months 
after  date  to  order,  &c.,  and  endorsed,  &c.,  (as  in  the  12th  count.) 

15th  count,  and  pleas  to  that  count,  42,  43,  44 :  amilar  pleadings  on 
another  bill,  drawn  May  22d,  1835,  upon,  and  accepted  by,  Gieorge  Parker, 
payable  four  months  after  date  to  order,  &c.,  and  endorsed,  &c.,  (as  in  the 
13th  count.) 

Plea  46,  to  the  whole  declaration,  a  set-off.  Replication,  that  plaintiff 
was  not  nor  is  indebted,  &c.,  in  manner,  &c.     Issue  thereon. 

The  other  parts  of  the  record  are  not  material  to  this  report. 

On  the  trial,(&)  before  Lord  Denmak,  C.  J.,  at  the  sittings  in  London 

(a)  The  14th  plea  to  the  declaration. 

(6)  See  11  A.  &  E.  693,  note  (a)  to  Tmtman  v.  Loder,  (39  E.  G.  L.  R.) 
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after  IClary  term,  1839,  it  vms^  by  consent,  referred  to  a  barrister  to  state 
the  facts  in  a  special  verdict.  The  material  parts  of  the  verdict  were,  in 
substance,  as  follotirs. 

And  the  jurors,  &c.    That  before  the  making  of  the  indenture  hereinafter 
mentioned,  one  Thomas  Arbuthnot,  one  Samue^Maine,  and  one  Robert 
Kirby,  carried  on  the  trade  or  business  of  curriers  or  leather-cutters  in  co- 
partnership, under  the  firm  of  Ware,  Arbuthnot  and  Co.,  *at  No.    r^^oi 
147,  in  St.  John  Street,  in  the  parish  of  St.  Sepulchre,  in  the  county    ^ 
of  Middlesex,  and,  so  cariying  on  such  trade  or  business,  became  and  were 
indebted,  &c.,  and  embarra^ed  and  unable  to  pay  their  creditors:    and 
thereupon,  before  the  making,  endornne,  or  accepting  of  any  of  the  bills  in 
the  declaration  mentioned,  viz.  on  6th  February,  1832,  an  indenture  of 
arrangement  or  composition  was  executed  by  and  between  the  said  Arbuth- 
not, Maine,  and  Kirby  of  the  first  part,  the  said  Maine  of  the  second  pait, 
the  five  defendants  (then  respectively  creditors  of  Arbudinot,  Maine,  and 
Kirby)  of  the  third  part,  certain  bond  creditors  of  the  same  copartnership  of 
the  fourth  part,  and  the  several  other  persons  whose  names  and  seals  were 
subscribed  and  afiixed  (simple  contract  creditors  of  the  same  copartnership) 
of  the  fifth  part.     By  the  said  indenture,  after  reciting  that  Arbuthnot, 
Maine,  and  Kirby  were  unable  to  pay  the  whole  of  their  debts,  and  that  it 
had  been  arranged  and  agreed  between  them  and  their  several  creditnis 
that  a  dissolution  of  partne^ip  should  take  place,  as  far  as  regarded  Arbuth- 
not and  Kirby,  as  from  the  day  of  the  date  of  the  said  indenture,  to  the 
intent  that  the  said  copartnership  concern  might  be  thenceforth  carried  gb 
in  the  name  of  Maine  alone,  the  said  Arbuthnot,  Maine,  and  Kirby  bar- 
gained, sold,  assigned,  &c.,  to  the  defendants,  their  executors,  &c.,  ail  and 
singular  the  goods,  wares,  &c.«  stock  in  trade,  and  all  other  chattels,  estate, 
property,  and  effects  whatsoever  of  Arbuthnot,  Maine,  and  Kirby  jointly,  or 
of  or  belonging  to  the  said  partnership  in  anywise  howsoever  (with  certun 
exceptions ;)  habendum  to  defendants,  their  executors,  ftc.,  but  upon  the 
trusts  and  ifor  the  purposes  after  declared,  which  were,  that  defendants  or 
the  survivors  or  survivor  of  *them,  or  the  executors,  &c.,  of  such    r^oQ^ 
survivor,  should  continue  the  trade  o(  the  said  firm  of  Ware,  Arbudi-    ^ 
not  and  Co.,  under  the  name  of  Samuel  Maine,  during  such  time  as  they  or 
he  should  think  proper,  and  for  that  purpose  riiould  hire  warehouses,  &c., 
employ  clerks,  &c.,  and  generally  perform  and  execute  all  other  matters  and 
things  for  the  carrying  on  the  said  trade,  and  for  concluding  and  settling  the 
affairs  of  the  said  firm,  in  the  same  manner  and  as  fully  as  if  they  the  said 
trustees  or  trustee  for  the  time  being  had  the  absolute  property  of  the  sakl 
trade  and  affairs :  and  should  collect  the  debts.  Sec. :  and  that,  out  of  the 
moneys  which  should  come  to  their  hands  by  virtue  of  the  trusts,  tfaej 
should,  after  payment  of  expenses,  pay  the  creditors,  parties  to  that  inden- 
ture of  the  fourth  and  fifth  parts,  lis.  in  the  pound  on  their  debts  as  in  the 
indenture  specified :  and,  as  to  the  rendue,  after  making  the  payments  and 
answering  the  purposes  aforesaid,  in  trust  to  pay  and  make  over  the  same 
to  Maine,  his  executors,  iuo.j  for  his  and  their  own  use  absolutely.     And 
Maine  thereby  covenanted  with  the  defendants,  and  the  several  other  parties 
of  the  fourth  and  fifth  parts,  that  he  would  assiduously  employ  himself  in 
carrying  on  the  said  trade  or  business  of  a  currier  and  leather^utter  under 
Jhe  direction  of  the  trustees  until  all  the  trusts  of  the  said  indenture  shouk) 
be  fiilly  performed.    The  indenture  also  contained  a  clause  of  release  to 
Arbuthnot,  Mame,  and  Kirby,  by  the  creditors  of  the  third,  fourth,  and 


S92]  &  Adolphus  &  Ellis,  N.  S  729 

fifth  parts,  of  their  respective  debts,  and  all  actions,  &c. :  ani  a  clause 
enabling  the  trustees  to  make  an  allowance  to  Maine  for  his  support. 

The  verdict  then  stated  that,  the  said  indenture  having  been  so  made,&c., 
^SQ*)!   ^^^  defendants  atlerwanls  and  *before  the  making,  accepting,  or  en- 

•■  dorsing  of  any  of  the  said  bills  of  exchange,  &c.,  accepted  the  said 
trusts  and  became  and  were,  as  such  trustees  as  aforesaid,  possessed  of 
divers  goods,  &c.,  property  and  effects,  theretofore  of  the  said  Arbuthnot, 
Maine,  and  Kirby  jointly  and  belonging  to  their  said  copartnership  or  firm 
of  Ware,  Arbuthnot  and  Co.,  and,  in  execution  of  the  trusts,  until  27th 
June,  1835,  continued  the  said  trade  of  the  said  firm  of  Ware,  Arbuthnot 
and  Company,  under  the  name  of  Samuel  Maine,  on  the  said  premises  in 
St.  John  Street ;  and  did  for  that  purpose  during  all  that  time  employ  the 
said  Samuel  Maine  as  their  agent  for  the  purpose  of  so  there  carrying  on  the 
said  trade  according  to  the  provisions  of  the  said  indenture.  And  that  after 
the  making  of  the  said  indenture,  and  before  the  making,  endorsing,  or  ac- 
cepting, &c.,  the  said  Samuel  Maine,  besides  carrymg  on  such  trade  as  afore- 
said as  the  agent  of  and  for  the  defendants,  did  also  commence  carrying  on, 
upon  his  own  account  and  for  his  own  profit,  a  certain  other  trade  or  business, 
to  wit  the  trade  or  business  of  a  comfactor,  upon  certain  other  premises 
situate  in  the  Strand,  in  the  county  of  Middlesex,  and  did  continue  so  carry- 
ing on  the  same  untU  August,  18^4,  when  he  sold  and  disposed  of  the  same 
to  one  George  Clisby.  And  that  afterwards,  and  before  the  commencement 
of  this  suit,  viz.  on  29tb  June,  A.  D.  1835,  the  said  Samuel  Maine  became 
bankrupt,  and  a  fiat  Issued ;  that  an  official  assignee,  Patrick  Johnson,  was 
appointed ;  and  that,  by  an  order  of  the  Court  of  Chancery  in  a  suit  in  which 
the  now  defendants  were  plaintiffs,  and  Maine  and  others  defendants,  the 
said  assignee  was  appointed  to  collect  the  debts  and  assets  of  Maine,  but 
*%41   ^^^^^  prejudice  to  the  rights  of  any  parties  to  that  suit,  and  to  *pay 

•'  in  from  time  to  time  what  he  might  receive  of  the  trade  and  business 
in  St.  John  Street,  and  the  assets  thereof,  to  an  account  in  the  Bank  of  Eng- 
land, to  be  entitled  "  The  matter  of  Samuel  Maine  and  leather  account." 

That  the  said  Samuel  Maine,  during  all  the  time  that  he  was  such  agent 
and  so  employed  by  the  defendants  in  carrying  on  the  trade  in  St.  John 
Street,  did  make  the  several  bills  of  exchange  in  the  1st,  9th,  11th,  12th, 
13th,  and  15th  counts,(a)  mentioned  respectively,  on  the  days  in  those  counts 
mentioned,  in,  by,  and  under  the  name  and  style  of  Samuel  Maine,  (the  said 
George  Clisby,  upon  whom  the  bill  of  exchange  in  the  12th  count  mentioned 
was  drawn,  not  then  being  indebted  to  the  said  defendants  or  to  the  said 
late  firm  of  Ware,  Arbuthnot  and  Co.,  in  respect  of  the  business  so  carried 
on  by  the  said  S.  Maine  as  such  agent  so  employed  by  the  said  defendants 
as  aforesaid.)  And  that  the  said  bills,  as  and  when  they  were  so  made  as 
aforesaid,  were  respectively  entered  by  the  said  S.  Maine  in  certain  books 
kept  by  him  as  such  agent  on  the  premises  in  St.  John  Street ;  and  that  the 
defendants  were  accustomed,  from  time  to  time,  during  the  time  that  the  said 
bills  were  so  drawn  and  such  entries  made  as  aforesaid,  to  visit  the  said 
premises,  and  on  those  occasions  had  opportunities  of  access  to  and  of  ex- 
amining the  said  books.  And  that  the  said  several  bills  of  exchange,  as 
and  when  the  same  were  so  made  as  aforesaid,  were  respectively  caused  to 
be  discounted  by  S.  Maine,  and  the  proceeds  thereof  were  carried  by  him 
to  his  credit  at  his  bankers';  and  the  said  S.  Maine  from  time  to  time  made 
•*Vi^l   use  of  the  said  credit  by  drawing  out  the  said  proceeds  from  the  *said 

J   bankers'  as  well  for  die  private  purposes  of  the  said  S.  Maine  as  foi 
(d)  Bo  much  of  the  verdict  as  rpgaixls  biUs  not  material  to  this  report  is  omitted. 
VOL.  XLn.  92 
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and  towards  carrying  on  the  said  trade  in  St.  John  Street,  indiscriminatdy, 
as  occasion  might  and  did  require. 

But  whedier,  upon  the  whole  matter  by  the  jurors  aforesaid  found,  the 
defendants  did  make  the  said  several  bills  of  exchange  in  the  said  Ist,  9th, 
&c.  counts  mentioned,  or  any  or  either  of  them  in  manner  and  fbnn,  &c.: 
prayer  of  the  advice  of  the  court,  and  finding,  as  the  opinion  of  the  comt 
shall  be,  in  the  usual  form. 

And  as  to  the  2d  and  other  pleas,  denying  the  endorsement  by  defendants, 
and  the  issues  thereon,  the  verdict  stated  as  follows.  That  the  plaintiff,  befisre 
the  dissolution  of  the  said  copartnership,  had  been  and  was  accustomed  to 
discount  bills  drawn  or  endorsed  by  the  copartnership  for  the  purposes  of 
their  business  so  carried  on  in  St.  John  Street  as  aforesaid ;  and  that  after 
the  making  of  the  said  indenture,  and  before  the  making,  endorsing,  or  m> 
cepting  the  said  bills  of  exchange,  the  plaintiff  had  also  been  used  and  a^ 
customed  to  advance  and  lend  money  to  the  said  S.  Maine,  for  the  purposes 
of  his  said  business  as  a  com  factor,  or  for  other  the  private  purposes  of  the 
said  S.  Maine,  and  also  to  discount  bills  of  exchange  for  the  said  S.  Maine, 
the  proceeds  of  which  discounts  had  been  used  and  applied  by  the  said  & 
Maine,  sometimes  for  the  private  purposes  of  the  said  S.  Maine,  and  soim- 
times  for  and  towards  carrying  on  the  said  trade  as  such  agent  as  aforesaid,  in 
St.  John  Street  aforesaid.  And  that,  after  the  making  of  the  several  bills  of 
exchange  in  the  first  fifteen  counts  of  the  declaration  mentioned,  and  whilst 
the  saidS.  Maine  was  such  agent  as  aforesaid,  to  wit  on  the  said  several 
days  and  times  in  those  counts  respectively  ^mentioned,  he  the  said  r^gg^ 
S.  Maine,  endorsed  the  said  several  bills  of  exchange  by  writing  on  '> 
the  backs  thereof  respectively  the  words  "  Samuel  Maine ;"  and,  having  so 
endorsed,  did  then  and  there  deliver  the  same  to  the  said  plaintiff,  ;Brbo  dtf> 
counted  the  same  for  the  said  S.  Maine ;  and  the  proceeds  of  such  discounts 
were  carried  by  the  said  S.  Maine  to  his  bankers,  and  entered  to  his  credit 
with  them ;  and  the  said  S.  Maine  from  time  to  time  made  use  of  the  said 
credit  by  drawing  out  the  proceeds  from  his  said  bankers  as  well  for  the  pri- 
vate  purposes  of  the  said  S.  Maine  as  for  and  towards  carrying  on  the  said 
trade  in  St.  John  Street  aforesaid,  indiscriminately,  as  occasion  might  and 
did  require.  And  that,  as  and  when  the  said  bills  of  exchange  in  the  said 
declaration  mentioned  were  discounted  by  the  said  plaintiff,  the  fact  of  the 
same  having  so  been  respectively  discounted  was  from  time  to  time  ent«!red 
by  the  said  S.  Mame  in  certain  books  kept  by  him  as  such  agent  as  aforesaid 
on  the  said  premises  in  St.  John  Street,  and  that  the  defendants,  during  the 
period  within  which  such  bills  were  respectively  discounted  and  such  entries 
made,  were  used  and  accustomed  from  time  to  tmie  to  visit  the  said  premises, 
and  on  those  occasions  had  opportunities  of  access  to  and  of  exammiog  the 
said  books. 

But  whether,  upon  the  whole  matter,  &c.,  the  said  defendants  did  endone 
the  said  bills  of  exchange,  &c.,  in  manner  and  form,  &c. :  reference  to  the 
court,  and  finding,  as  the  opinion  of  the  court  shall  be,  in  the  usual  form. 

As  to  the  pleas  denying  notice  of  dishonour,  and  the  issues  thereon,  the 
verdict  was  as  follows. 

On  the  15th  plea.   That,  after  the  bill  in  the  6th  V.ount  mentioned   r»^ 
had  become  due,  viz. :  on  July  11th,  1836,  plaintiff  wrote  and  sent  ^ 
to  the  said  Samuel  Maine  at  the  premises,  147,  St.  John  Street,  a  notice  in 
the  words  and  figures  following,  viz. 

c.  Sir,— A  bill  for  29/.  17*.  3d.,  drawn  by  Ward  on  Hunt,  due  yc^tenlav, 
is  unpaid ;  and,  I  am  sorry  to  say,  the  person  at  whose  house  it  is  nade 
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payable  don't  speak  very  favourably  of  the  acceptor's  puDctua.ity.    I  shouM 
like  to  see  you  upon  it  to-day.  ^'  Yours,  John  Fubze." 

On  the  24th  plea.  That  on  the  day  when  the  said  bill  of  exchange  in 
the  9th  count  mentioned  became  due  and  payable,  viz.  on  the  19th  July, 

1835,  one Bateman  (the  brother  of  the  said  Josias  Bateman,  by  whom 

the  said  bill  was  accepted)  called  upon  the  said  Samuel  Maine  and[  olTered 
to  compromise  the  liabili^  of  the  said  Josias  Bateman  as  such  acceptor 
thereof  by  paying  6s.  in  the  pound  upon  the  amount  in  the  said  bill  of  ex- 
change specified ;  which  offer  was  on  the  same  day  communicated  by  the 
said  S.  Maine  to  the  plaintiff;  and  that  the  plaintiff  afterwards,  to  wit  on 
the  day  next  after  the  said  bill  became  due  and  payable,  did  write  and  send 
to  the  said  S.  Maine  to  and  at  the  said  premises,  No.  147  St.  John  Street 
aforesaid,  a  notice  as  follows,  that  is  to  say : 

«  Fleet  Street,  July  20th,  1835, 

**  Mr.  Maine,  Sir, — This  is  to  give  you  notice  that  a  bill  drawn  by  you 
and  accepted  by  Josias  Bateman  for  47/.  65.  9(/.,  due  July  19th,  1835,  is 
unpaid,  and  lies  due  at  Mr.  John  Furze's,  65  Fleet  Street. 

^^  Mr.  Maine.  Yours,  &c.,  John  Furze." 

«3981       *^°  ^^^  ^^^  P^^^'  notice,  July  13th,  written  and  sent  to  S.  Maine, 
•■   at  the  premises  m  St  John  Street,  after  the  bill  had  become  due,  as 
follows. 

"  65  Fleet  Street,  July  13th,  1835. 

^*  Sir, — ^William  Howard's  acceptance  for  21/.  4s.  4(f:,  due  on  Saturday, 
is  unpaid.  He  has  promised  to  pay  it  in  a  week  or  ten  days.  I  shall  be 
glad  to  see  you  upon  it  as  early  as  possible. 

"  Yours  truly,  John  Furze." 

On  the  35th  plea,  notice  to  Patrick  Johnson,  11th  September,  1835,  after 
the  bill  had  become  due,  and  after  the  bankruptcy  of  Maine  and  appointment 
of  Johnson  as  official  assignee,  and  to  collect  the  debts  and  assets  as  follows : 

**  P.  Johnson,  Esq. 

"  Sir, — ^This  is  to  give  you  notice  that  a  bill  for  176/.  lbs.  6(/.,  drawn  by 
Samuel  Maine  and  accepted  b^  Greorge  Clisby,  dated  May  7th,  1835,  at 
four  months,  lies  due  and  unpaid  at  my  house.  I  am,  sir,  your  most  obe- 
dient servant,  "  John  Furze, 

«  65  Fleet  Street,  London." 

On  the  38th  plea,  notice  to  Johnson,  September  25th,  1835,  after  the  bill 
had  become  due,  and  after  his  appointment,  &c.,  as  follows : 

**  P.  Johnson,  Esq. 

**  Sir, — ^This  is  to  give  you  notice  that  a  bill  for  20/.  195. 7(/.,  drawn  by 
Samuel  Maine,  accepted  by  Richard  Jones,  dated  May  2lst,  1835,  at  four 

•399 1  ^^'^^^y  "^^^  ^^^  ^^  unpaid  at  my  house.    1  am,  sir,  your  most 
•■  obedient  servant, 

"John  Furze,  55  Fleet  Street,  London." 
Addressed  "  P.  Johnson,  Esq.,  official  assignee,  84  Basinghall  Street." 
On  the  44th  plea,  notice  to  Johnson,  September  26th,  1835,  after  the  bill 
became  due,  and  after  his  appointment,  &c.,  as  foUows : 
"  P.  Johnson,  Esq. 

*^  Sir, — Thb  is  to  give  you  notice  that  a  bill  for  148/.  IO5.  drawn  by 
Samuel  Maine  and  accepted  by  George  Parker,  dated  May  22d,  1835,  hes 
clue  and  unpaid  at  my  house.    I  am,  sir,  your  obedient  servant, . 

"John  Furze,  Fleet  Street,  London." 
Addressed  "Patrick  Johnson,  Esq.,  official  assignee,  84  Basinghall 
Street" 
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And  the  jurois,  &c.  That,  as  and  vhe  i  the  said  P.  Johnson  so  received 
notice  of  the  dishonour  of  the  said  bills  of  exchange  in  (he  said  12th,  I3tb, 
and  15th  counts  mentioned,  he  entered  the  fact  of  such  notices  having  beoi 
received  in  a  certain  diary  of  the  said  P.  Johnson,  kept  at  his  said  office  in 
Basinghall  Street,  and  that,  at  or  about  the  times  when  the  said  several  bills 
of  exchange  in  those  pleas  respectively  mentioned. respectively  became  doe 
and  payable,  one  Frederick  Keddell  and  one  Thomas  Baker,  the  solicitois 
of  and  for  the  xiefendants,  and  by  them  as  such  solicitors  employed  in  and 
about  the  said  business  of  the  said  trust,  were  used  and  accustomed  to  call 
at  the  office  of  the  said  P.  Johnson,  in  Basinghall  Street  aforesaid,  for  the 

Purpose  of  inquiring,  and  did  ^on  those  occasions  inquire,  whether  r.^ 
'.  Johnson  had  received  any  and  what  notices  of  the  dishonour  of  *- 
bills  of  exchange,  and  for  the  purpose  of  examining,  and  did  examine,  (Ik 
said  diary  so  kept  by  the  said  P.  Johnson  as  such  official  assignee  as 
aforesaid. 

But  whether,  upon  the  whole  matter,  &c.,  the  said  defendants  bad  d« 
notice  of  the  non-payment  of  the  said  several  biUs  of  exchange,  &c. :  refa- 
ence  to  the  court,  as  before. 

On  the  issue  joined  upon  the  plea  (46)  of  set-oiT,  the  verdict  stated  tbt 
the  plaintiff  before  and  at  the  time  of  the  commencement  of  the  suit  was  aod 
is  indebted  to  the  defendants  in  manner  and  form,  &c.,  viz.  in  the  sum  of 
615/.  3*.  8d. 

Damages  were  then  assessed  on  each  count  severaUy,  in  case  the  coott 
should  be  of  opinion  that  the  defendants  made  and  endorsed,  or  endorse, 
the  bills,  and  had  notice  of  dishonour,  as  in  those  counts  respectively  or  ii 
any  of  them  was  alleged. 

The  argument  on  the  special  verdict  took  place  in  the  last  term.(a) 
Sir  W.  W.  FoUeU,  Solicitor- General,  for  the  plaintiff.  First,  the  &cb 
stated  in  the  verdict  cleariy  show  that  the  defendants  are  chai^geable  on  a^ 
count  of  the  bills  drawn  in  the  name  of  Maine.  He  was  the  party  autkor- 
ized  to  carry  on  the  business  of  Ware,  Arbuthnot  and  Co.  for  the  de^ndaots; 
and  his  name  was  that  in  which,  by  agreement,  it  was  to  be  conducted. 
I'he  bills,  generally,  were  drawn  on  customers  of  the  old  firm  ;  for  the  ver- 
dict states  that  Clisby,  on  whom  one  bill  was  drawn,  was  not  indebted 
*to  the  defendants  or  the  late  firm  on  account  of  the  business  con-  r«^| 
ducted  by  Maine  as  agent :  the  inference  is  that  the  other  drawees  ^ 
were.  It  is  a  material  fact  that  the  bills  drawn  were  entered  by  Maine  ifi 
books  to  which  the  defendants  had  access.  Nearly  the  same  observation 
apply  to  the  endorsements  as  to  the  bills.  It  had  been  the  habit  of  the  qU 
partnership  to  raise  money  by  discount  of  their  bills  ;  and  the  practice  vas 
necessarily  continued  in  carrying  on  the  new  business.  The  plaintiff  had 
been  usecf  to  discount  for  the  old  firm.  It  is  true  that  he  was  also  accus- 
tomed to  lend  Maine  money  for  the  purposes  of  his  private  trade ;  but  the 
verdict  does  not  state  him  to  have  known  that  the  produce  of  his  dlscouDts 
were  applied  by  Maine  to  those  purposes :  nor  does  it  appear  to  what  ex- 
tent they  were  so  applied. 

Then  as  to  the  notice  of  dishonour.  The  decision  of  the  House  of  Lords 
in  Solnrie  v.  Pahner^  8  BKgh.  N.  S.  874,' 6)  is  of  course  conclusive,  tboudi 
it  may  be  regretted  that  the  forms  of  these  documents  should  have  been  sub- 

(a)  November  16th  and  19th.  Before  Lord  Dtenman,  C.  J.,  Pattesoa,  Wflhams  wU 
Coleridire,  Js. 

(h)  8.  C.  1  New  Ga.  194,  (2S  E.  C.  L.  R,)  8.  C^  in  Exchequer  chamber,  (oo  bill  of 
excepaoDS,)  7  Bing.  630,  (20  E.  C.  L.  R.,)  1  Cro.  A  J.  417, 1  Tjrrwb.  S71. 
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J€cted  to  the  nice  critidsm  which  has  been  applied  to  them  in  subsequent 
cases.  Some  of  the  decisions,  as  BouUon  v.  Welsh^  3  New  Ca.  688,  (32  £. 
C.  L.  R.,)  would  require  in  a  notice  the  exaetness  of  a  declaration.  (He 
then  reiriewed  the  authorities :  but,  as  all  those  cited  are  particularly  com- 
mented upon  in  the  judgment  of  the  court,  this  part  of  the  argument  is  omit- 
ted.)  The  second  notice  (a)  in  this  case,  sent  on  July  11th,  states  that  the 
*4021  ^^"'  ^'  ^^^  ^yesterday,  is  unpaid."    The  fair  construction  is  that  it 

J  had  been  dishonoured  when  due ;  and,  when  it  is  added  that  the  per- 
son at  whose  house  it  is  made  payable  does  not  «^peak  favourably  of  the  ac- 
ceptor's punctuality,  it  must  be  inferred  that  the  bill  was  presented  at  that 
house.  As  to  the  notice  of  July  20th,  the  word  ^^  unpaid"  may  not  neces- 
sarily imply  a  presentment ;  but  the  same  objection  would  extend  to  the 
words  ^^  return^  unpaid ;"  and  those  have  not  been  held  insufficient  except 
in  the  two  cases,  BouUon  v.  Webh,  3  New  Ca.  688,  (32  E.  C.  L.  R.,)  and 
Umlditch  v.  Ctniy,  4  New  Ca.  411,  (33  £.  C.  L.  R.,)  in  the  Common  Pleas, 
¥rhich  are  met  by  two  others  of  equal  authority,  Ekdger  v.  Steavemon^  2  M. 
k  W.  799  and  Uwis  v.  Goniperlz,6  M.  &  W.  399,  in  the  Court  of  Ex- 
chequer. The  notice  of  July  13th  is  ^od  on  principles  deducible  from  all 
the  cases ;  for  it  imports  that  the  plaintiff  has  seen  the  acceptor  and  obtained 
his  promise  to  pay.  The  expression  in  the  three  following  notices,  that  the 
bill  ^^  lies  due  and  unpaid"  at  the  plaintiff's  house  will  be  said  not  to  convey 
all  the  necessary  information ;  but  the  objection  has  been  answered  in  ob- 
serving upon  the  previous  notices.  "  Unpaid"  imports  all  that  could  be 
^4031  °^^^^™I*     *[Patte60N,  J.      How  is  that  consistent  with  Solarte  v. 

^  Palmer  ?(6)    The  notice  there  conveyed  as  much  information.]  The 

letter  in  that  case  did  not  profess  to  be  a  notice  of  dishonour ;  and  it  did 

not  come  from  the  holders,  but  from  persons  who  themselves  knew  nothing 

of  any  presentment,  and  who,  not  being  parties  to  the  bill,  could  not  give 

notice  of  dishonour.(c)    [Coleridge,  J.    They  were  the  attorneys  of  the 

holders.]    Here  the  communication  is  intended  as  a  notice,  and  comes  from 

the  holder  himself.     The  notices  to  Johnson  were  properly  addressed  to  him 

after  he  had  become  official  assignee  and  receiver  in  the  chancery  suit  in 

vrhich  the  now  defendants  were  plaintiffs.     He  was  appointed  with  their 

concurrence ;  and  he  entered  the  notices  in  a  book  kept  at  his  office,  which 

the  attorney  for  the  defendants  used  to  inspect. 

Cresswdl  and  Cleathyy  for  separate  defendants,  contri.     First,  the  verdict 

(loes  not  show  that  these  bills  were  endorsed  by  the  defendants.     Nothing 

is  to  be  taken  for  fact,  on  a  special  verdict,  which  is  not  expressly  found ; 

and  this  verdict  does  not  find  that  Maine  was  authorized  to  endorse,  nor  any 

facts  from  which  authority  roust  be  necessarily  inferred.     It  does  not  even 

show  that  the  books  were  examined  by  the  defendants,  but  only  that  the 

(a)  This  was  the  second  notice  set  oot  in  the  special  verdict,  but  the  first  is  omitted  in 
t|ie  statement,  p.  897,  ant^,  being  passed  otrer  in  the  judgment  of  the  court  The  mate- 
rial pan  of  Uie  first  notice  (addressed  by  Maine  to  the  plaintiff,  July  6th,)  was,  "  Josiah 
J*ateinao*s  acceptance  in  your  favour  for  112/.  16«.,  dae  on  Satarday,  is  dishnnoored.  I 
am  afraid  from  what  I  have  heard  that  it  is  a  bad  business."  Sir  W.  W.  FolleU  con- 
tendf  d  that  this  would  be  a  good  notice  consistently  with  all  the  authorities  except  Bcul. 
^  V.  Welsh,  9  New  Ca.  68S,  and  M€$$enger  y,  Soulhey,  1  Man.  6l  G.  76.  Patteson,  J., 
observed  that  the  word  **  dishonoured"  was  rather  stronger  than  "  returned  "  as  the  bill 
^ight  possibly  have  been  returned  by  one  holder  to  another.  The  only  remaining  notice 
^as  from  the  plaintiff  to  Johnson,  October  S6th,  saying, "  Three  bills  are  returned  to  me 
tnis  morning,  which  were  due  on  Saturday  and  were  dishonoured,"  and  describing 
we  bills. 

(6)  III  Exch.  Ch.  7  Bing.  680 ;  1  Cro.  A  J.  417 ;  1  Tyrwh.  371.    In  Dom.  Proc  8  Bligh. 
*^-  8. 874;  1  New  Ca.  194,  (27  E.  C.  L.  R.) 
(0  See  CKanman  r.  Ktant,  3  A.  dt  E.  193. 

3Q 
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defendants  had  opportunities  of  examining  them.  It  does  not  state  that  the 
defendants  ever  knew  that  the  bills  were  endorsed,  nor  that  the  plaiDtiff 
treated  Maine's  endorsement  as  the  endorsement  of  the  defendants,  or  took 
tke  bills  as  pact  *of  any  transaction  in  which  he  was  engaged  with  r,^ 
them.  ^ 

The  principle  upon  which  the  endorsement  of  a  pntiier  or  ageot  bimbi 
firm  is,  that  such  endorsement,  when  made  in  pursuance  of  the  audioiity 
derived  from  the  terms  of  partnership  or  the  nature  of  the  agency,  is  iu  law 
the  endorsement,  not  of  tne  individual  partner  or  agent,  but  of  the  finn. 
But  here  it  does  not  appear  whether  the  signature  of  Maine  was  the  signature 
of  the  defendants  or  of  Maine  himself.  The  signature  was  indiscriminatdj 
applied  to  both  concerns.  The  verdict  ought  to  nave  found  expressly  in  what 
character  Maine  professed  or  intended  to  act,  so  far  as  relates  to  these  en- 
dorsements. Do  the  endorsements  bind  both  Maine,  as  an  individual,  and 
the  defendants  ?  If  so,  do  they  bind  the  parties  jointly  or  severally  ?  Sup- 
pose an  action  were  brought  against  Maine,  as  endorsee  for  himself:  vhatB 
there  directly  found  in  the  special  verdict  to  show  that  in  such  an  action  tk 
plaintiff  would  not  be  entitled  to  judgment  as  much  as  in  the  present?  t 
is  not  even  shown  that  the  money  raised  by  the  bills  was  applied  to  m 
concern  rather  than  the  other.  In  The  Governor  and  Company  <^  fim  ink 
of  Scotland  v.  Watson^  1  Dow,  40,  the  agent  of  the  bank  earned  on  bv- 
siness  on  his  own  account  as  well  as  for  the  bank ;  he  gave  a  security  «t 
purporting,  on  the  face  of  it,  to  be  given  for  the  bank :  and  it  was  held,  in  the 
House  of  Lords,  that,  in  de&ult  of  proof  that  the  security  was  given  fortbe 
bank,  that  the  bank  was  not  liable.  So  in  Ex  parte  BolWiOj  Buck's  Ca.B. 
100,  where,  A.  and  B.  being  partners,  A.  drew  and  endorsed  bills  in  liis 
own  name,  payable  to  ^himself,  and  B.  also  endorsed  them  in  his  r«^ 
own  name  and  got  them  discounted,  it  was  held  that,  in  order  to  ^ 
make  A.  &  B.  jomtly  liable,  it  must  be  shown  that  the  bills  were  in  fiMH  en- 
dorsed by  the  endorser  as  representing  the  partnership.  The  pnncipleof 
these  decisions  was  recognised  in  SouSi  Carolina  Bank  v.  Case^  8  B.  &  C. 
427,  (15  E.  C.  L.  R.,)  where  the  partners  were  held  liable ;  and  it  is  in- 
volved in  FaUh  v.  Richmond,  11  A.  &  E.  339,  (39  E.  C.  L.  R.)  In  EwJl 
V.  Ly€j  15  East,  7,  one  of  two  partners  drew  bills  in  his  own  name  and 
got  them  discounted  with  a  banker  who  conceived  that  they  were  drawn  on 
the  partnership  account ;  and  the  proceeds  were  paid  in  to  that  account ;  bot, 
it  appearing  that  the  money  was  advanced  mereljr  by  way  of  discount,  aai 
on  the  credit  of  the  name  which  was  upon  the  bills,  it  was  held  that  the 
partnership  was  not  liable. 

Secondly,  the  defendants  are  at  any  rate  entitled  to  judgment  on  die  issoei 
denying  notice.  (He  then  commented  on  the  cases :  but  this  part  of  the  ar- 
gument is  omitted  for  the  reason  before  stated,  {d^  Independently  of  other 
objections,  the  notices  given  in  the  cases  of  the  bills  mentioned  respedirelj 
in  the  6th,  9th,  11th,  12th,  13th,  and  15th  counts,  (and  brought  in  question 
severally  by  the  15th,  24th,  31st,  35th,  38th  and  44th  pleas,)  are  all  insa^ 
ficient,  because  they  do  not  give  information  that  the  bills  have  been  pre- 
sented and  dishonoured.  The  information  should  be  positive:  to  leave  it  lo 
what  has  been  called  ^^  reasonable  inference"  is  to  make  the  efiect  of  a  notire 
depend  upon  the  *acnteness  of  understanding  possessed  by  the  party  r«^ 
receiving  it.     These  notices  might  have  been  given  to  Maine  by  an  ^ 

(a)  In  addition  to  the  cases  mentioned  in  the  judgment.  Cress weU  cited  PkUUj^  v.  Gm^ 
t  C.  dbP  365,  (34E.  C.  L.  R.,)  and  CooJkr  y.  Fnneh,  note  b  to  StrangtY.Pna,  10 ^A 

e.i8i,(:r7E.  aL.R.) 
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agent  d£  as  own  who  held  the  bills  for  him,  without  their  having  been  seen 
bjr  the  drawee  at  maturity.  Or  a  holder,  who  had  omitted  to  present,  might 
send  such  a  notice  as  this,  in  hopes  of  inducing  the  party  receiving  it  to  take 
some  step  waiving  the  irregularity.  If  such  waiver  were  alleged,  and  the 
endorser  pleaded  in  answer  a  misrepresentation  by  the  plaintiff,  such  a  notice 
as  this  would  not  support  the  plea,  thou^  it  might  originally  have  misled 
the  defendant.  The  notice  ought  to  be  such  that  a  jury  could  not  doubt  that 
the  party  receiving  had  information  of  the  dishonour.  It  is  no  answer  to 
say  that  such  information  must  be  proved  at  the  trial :  it  might  be  proved  by 
conduct  amounting  to  an  admission  or  waiver,  which  lets  in  all  the  uncer- 
tainty which  the  courts  have  wished  to  obviate. 

Sir  W.  W,  FoUetty  Solicitor-General,  in  reply.  As  to  the  first  question, 
if  the  finding  be  uncertain  the  court  will  send  the  case  down  for  a  new  trial, 
or  direct  a  further  finding  by  the  arbitrator.  But  enough  appears  to  entitle 
the  plaintiff  to  judgment.  The  bills  are  drawn  in  the  name  of  the  firm  by 
an  agent  authorized  to  use  that  name.  Prim&  facie  that  binds  the  firm :  and 
the  only  question  is,  whether  the  verdict  discloses  any  facts  removing  this 
liability.  [Coleridge,  J.  Could  the  plaintiff  have  sued  Maine  ?]  It  lies 
on  the  defendants  to  ^t  rid  of  the  authorized  act  of  their  agent.    In  Faith 

*4071  ^'  ^^^^'^^^  '^  ^^  ^^^^  ^^  ^^  ^  ^question  for  the  jury  whether  the 
•■  name  used  was  a  description  of  the  firm :  it  was  found  not  to  be  so, 
and  the  defendants  had  judgment.  Here  the  fact  is  expressly  found  the 
other  way.  In  ordinary  cases  the  only  question  b,  whether  the  party  usins 
the  name  of  the  firm  had  authority  to  do  so :  here  it  is  found  that  he  had. 
To  require  proof  that  the  party  intended  to  act  on  the  authority  is  altogether 
unreasonable'  In  The  Governor  and  Company  of  the  Bank  of  Scotland  v. 
Wal$onj  1  Dow,  40,  the  question  was,  for  whom  the  agent  received  the 
money  of  which  he  acknowledged  the  receipt.  Ex  parte  'BolUhOy  Buck's 
Ca.  B.  100,  as  well  as  Lhyd  v.  ^hby^  2  C.  &  P.  138,  (12  £.  C.  L.  R.,)  (a) 
was  cited  in  WirUle  v.  CrowtheTj  1  Cr.  &  J,  316 ;  S.  C,  1  Tyrwh.  210:  but 
in  this  last  case  it  was  held  that  the  acceptance  of  a  bill  by  a  partner  in  the 
partnership  name  binds  all  the  partners,  known  or  secret,  unless  the  title  of 
the  holder  can  be  impeached,  as  for  instance,  if  he  took  the  bill  knowing 
that  the  proceeds  were  not  to  be  applied  to  partnership  purposes.  In  Ex 
parte  BolUho  it  must  have  been  considered  doubtful  whether  the  partner 
had  authority  to  draw  in  the  way  in  which  the  bills  were  drawn :  the  case 
is  otherwise  unmeaning.  But  here  that  question  is  found  for  the  plaintiff. 
Emly  V.  Lye^  15  East,  7,  may  be  explained  in  the  same  way.  [Lord  Den-> 
MAN,  C.  J.,  Ex  parte  BolUho  and  The  Governor  and  Company  of  the  Bank 
of  Scotland  v.  Watson  were  referred  to,  as  well  as  the  present  case  at  an 
earlier  stage,  in  Tmeman  v.  Loder^  11  A.  &  E.  589,  593,  (39  £.  C.  L.  R.) 
Cresswell.  Trueman  v.  Loder  was  argued  on  motion,  not  on  special  verdict.] 
*4081  '^^^  ^^^  ^strongly  resembles  the  present  The  court  there  laid 
-'  great  stress  upon  the  agent  not  being  engaged  in  any  business  on  his 
own  account :  and  here  Maine  had  ceased  to  trade  on  his  own  account  be- 
fore he  discounted  the  bills.  Several  authorities  are  collected  in  Bramah  v. 
Robertt,  3  New  Ca.  963,  (32  E.  C.  L.  R.)  (&) 

As  to  the  second  point,  it  is  contended  that  notices  might  be  framed,  like 
those  before  the  court,  for  the  purpose  of  obtaining  a  waiver  of  non-pre- 
fientment.  But  how  could  a  party  waive  that  of  which  he  had  not  heard  ? 
In  Hopley  v.  Dufresnej  15  East,  275,  it  was  held  that  the  jury  ought  to  have 

(a)  See  Lloyd  vv  Mhby,  S  B.  &  Ad.  S3,  (28  E.  C.  L.  R.) 
(6)  And  see  BnU  t.  MonrtU,  1%  A.  db  E.  746,  (40  E.  C.  L.  R.) 
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been  asked  wbetber,  when  Ae  supposed  vaiver  took  place,  the  ddendant  bad 
notice  that  there  had  been  no  due  presoitment.  There  can  be  no  substan- 
tial difference  between  saying  that  a  bill  is  unpaid,  and  saying  that  it  is  unpaid 
and  returned,  or  unpaid  and  dishonoured.  The  one  conveys  as  full  information 
as  the  other.  Objection  is  made  to  any  reliance  being  placed  upon  a  ^^  reason- 
able bference"  to  be  drawn  from  a  notice ;  and  it  is  said  that  what  is  a  reason- 
ble  inference  must  depend  upon  the  understanding  of  the  party.  The  same  ob- 
jection might  be  made  to  the  words  ^^  necessary  implication,"  the  propriety  of 
which,  however,  will  not  be  disputed.(a)  Here  the  nodces  give  the  dates 
of  the  bills,  and  show  that  the  non-payment  coincides,  in  pobt  of  time,  with 
the  maturity.  No  man  could  doubt  that  this  was  meant  to  convey  informa- 
tion of  a  dishonour.(6)  Cur,  adv.  vuU. 
*Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court,  r.^^^ 
Lord  Mansfield,  after  observing,  in  the  case  of  Tbukd  v.  Brown j  ^ 
1  T.  R.  167,  that  certainty  is  of  the  highest  importance  in  mercantile  transac- 
tions, proceeded  to  setde  the  question  there  raised,  w*hether  the  notice  of 
dishonour  was  in  point  of  law  too  late.  The  whole  court  affirmed  that  pro- 
position, and  more  than  once  set  aside  a  verdict  founded  on  the  opposite 
assumption.  Nothing  more  was  required  for  the  decision.  But  Mr.  Justict 
WiLLES  took  a  second  objection  ;  and  Mr.  Justice  Ashhubst  a  third.  '^  No- 
tice," (said  his  lordship,)  (c)  ^^  means  something  more  than  knowledge; 
because  it  is  competent  to  the  holder  to  give  credit  to  the  maker.  It 
b  not  enough  to  say  that  the  maker  does  not  intend  to  pay,  but"  (it  oagbt 
to  be  farther  said)  ^^  that  he  (the  holder)  does  not  intend  to  give  credit 
In  the  present  case  there  is  no  notice ;  for  the  party  ought  to  know  whether 
the  holder  intends  to  give  credit  to  the  maker,  or  whether  he  intends 
to  resort  to  the  endorser."  This  is  repeated  with  great  approbation 
by  BuLLER,  J,{d)  Near  forty  years  after,  the  sufficiency  of  a  notice  of  dis- 
honour was  canvassed  in  an  action  between  Hartley  v.  Case^  4  B.  &  C.  339, 
(10  £.  C.  L.  R.,)  decided  by  Lord  Tentebdek  at  Nisi  Prius.  It  ran  thus 
"  I  am  desired  to  apply  to  you  for  the  payment  of  the  sum  of  150/.  due  to 
myself  on  a  draft  drawn  by  Mr.  Case  on  Mr.  Case,  which  I  hope  jou  viD 
on  receipt  discharge,  to  prevent  the  necessity  of  law  proceedings,  which 
otherwise  will  immediately  take  place."  The  report  says,  *^  the  Lord  Chief 
Justice  was  of  opinion  that  as  this  letter  did  not  *apprize  the  party  of  r^^A 
the  fact  of  dishonour,  but  contained  a  mere  demand  of  payment,  it  ^ 
was  not  sufficient,  and  the  plaintiff  was  nonsuited."  After  argument  on  a 
rule  for  setting  aside  the  nonsuit,  his  lordship  said,  ^*  There  is  no  precise 
form  of  words  necessary  to  be  used  in  giving  notice"  of  dishonour,  but  the 
language  used  must  be  such  as  to  convey  notice  to  the  party  what  the  bill  v^ 
and  that  payment  of  it  has  been  refused  by  the  acceptor.  Here  the  letter  io 
question  did  not  convey  to  the  defendant  any  such  notice ;  it  does  not  erefl 
say  that  the  bill  was  ever  accepted.  We,  therefore,  think  the  notice  was 
insufficient."  This  short  judgment,  in  which  the  whole  court  concurred, 
comprising  Bayley,  Holroyd,  and  Littledale,  Js.,  is  perfecdy  correct  io 
its  statement  of  the  fact  and  the  law,  and  has  the  merit  of  adhering  closdf 
to  the  point  raised  in  argument.  It  has  never  been  questioned  by  any  judi- 
cial authority.  The  same  learned  Chief  Justice  was  afterwards  called  upoa 
to  decide  on  the  sufficiency  of  the  following  notice :  "  A*^  bill  for  683/.« 

(a)  See  post,  p.  1 14. 

lb)  Sir  W.  W.  Follett  referred  also  to  Margt$mm  t.  GcbU,  S  Chit  Rep.  364,  ind  HW 
Ikorpt  ▼.  Lawti,  2  M.  &  W.  109. 

(e)  Judgment  of  Ashharst,  J.  (d)  And  see  E$dinU  t.  Sowtrbff,  U  East,  114. 
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drawn  by"  A.  upon  B.  C.  '^  and  bearing  your  endorsement,  has  been  put 
mto  our  bands  by  the  assignees  of  Mr.  J.  R.  de  Alzedo,  vith  directions  t« 
take  legal  measures  for  the  recoyeiy  thereof,  unless  immediately  paid  to, 
gentlemen,  your  very  obedient  servants,"  J.  and  S.  P.  Here  was  no  state- 
ment of  the  dishonour,  the  presentment,  or  the  acceptance.  If  any  notice 
of  the  dishonour  as  a  dbtinct  fact  is  necessary,  this  document  is  plainly 
worthless.  It  was  so  holden  by  Lord  Tentexden  :  but,  from  the  magnitude 
of  the  sum  and  the  importance  of  the  question,  his  lonlship  suggested  that 
a  bill  of  exceptions  might  be  tendered.  This  was  done,  and  Sie  case(a) 
*4111  ^'^^'^^  ^7  ^^^  ^^  *error  into  the  Exchequer  Chamber,  when,  as 
•■  might  have  been  expected,  the  Lord  Chief  Justice  delivered  a  unani* 
mous  judgment  that  Lord  Tenterden's  direction  to  the  jury  was  right,  and 
the  notice  insufficient.  It  was,  however,  thought  right  to  bring  the  matter 
before  the  House  of  Lords,  where  the  late  Mr.  Justice  Pabk  delivered  the 
opinion  of  all  the  judges  present  (nine  in  number)  to  the  same  eflect  Thus, 
without  one  dissentient  voice,  the  judges  of  all  the  courts  on  these  different 
occasions  concurred  with  Lord  Tenterden  in  holding  express  notice  of  the 
fact  of  dishonour  to  be  necessary ;  the  only  point  on  which  he  had  given  an 
opinion.  This  was  the  celebrated  case  ot  Sdarie  v.  Palmer ^  8  Blimi,  N.  S. 
874.  The  Lord  Chief  Justice  in  the  Exchequer  Chamber  laid  down  this 
rule,  that  "  the  notice  of  dishonour"  ^'  should  at  least  inform  the  party  to 
whom  it  is  addressed,  either  in  express  terms  or  by  necessary  implication, 
that  the  bill  has  been  dishonoured,  and  that  the  holder  looks  to  him  for  pay* 
ment  of  amount."  Park,  J.,  when  delivering  the  judges'  opinion  to  the 
Lords,  omits  the  latter  clause,  and  merely  says  that  ^^  such  a  notice  ought, 
in  express  terms,  or  by  necessary  implication,  to  convey  full  information  that 
the  bill  had  been  dishonoured." 

This  decision,  therefore,  did  not  turn  upon  or  require  any  allusion  to  the 
doctrine  of  Ashhurst  and  Buller,  Js.,  in  Tindal  y.  Brawn ^  1  T.  R.  167, 
on  the  necessity  of  stating  that  the  holder  looks  to  the  party  addressed,  and 
does  not  give  credit  to  any  other  person.  But  much  controversy,  has  arisen 
on  the  branch  of  the  notice,  asto  which  the  Lord  Chief  Justice  and  Park,  J., 
*4121  ^P^^  recjuiring  notice  of  *dishonour  in  express  terms,  or  by  neces- 
-l  sary  implication :  and  hence  the  task  of  examining  all  the  dfecisions 
is  imposed  upon  us. 

In  Grugeon  v.  Smiihj  6  A.  &  E.  499,  (33  E.  C.  L.  R.,)  this  court  held 
the  dishonour  of  a  bill  to  be  sufficiently  notified  by  the  phrase/^  the  bill  is 
this  day  returned  with  chaises."  A  few  days  after,  but  without  being 
aware  of  this  decision,  tfie  Court  of  Common  Pleas,  in  BouUon  v.  Wibhj 
3  New  Ca.  688,  (32  E.  C.  L.  R.,)  held  the  notice  insufficient  where  it  said 
^*  the  promissory  note"  "  became  due  yesterday,  and  is  returned  to*  ine 
unpaid :"  the  L[>rd  Chief  Justice  there  observing  that  he  did  not  see  how  it 
was  ^^  possible  to  escape  from  the  rule  established  by  the  two  decided'cases, 
without  resorting  to  such  subtle  distinctions  as  would  make  the  rul^  itself 
useless  in  practice.  The  rule  requires  that,  either  expressly  or  by  necessary 
inference,  the  notice  shall  disclose  that  the  bill  or  note  has  been  dishonoured/' 
Upon  which  we  will  merely  observe,  in  passing,  that  there  is  mv  necessary 
diflerence  of  opinion  between  the  two  courts,  as  Parke,  B.,  supposed!  in 
Hedger  v.  Steavensonj  2  M .  &  W.  799.  The  Common  Plea^  might  have 
held  that  '^  returned  with  charges"  did  necessarily  imply  presentment  and 
dishonour.    And  it  does  not  follow  from  any  thing  we  said  that  we  might 

(a)  Soiarte  r  Palmer,  1  Cro.  4c  J.  417;  8.C.  I  Tyrwh.  371 ;  1  Bin^.  530,  (SO  E:C.  L.R.) 

VOL.  XLn.  93  3".  q  2 
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not  have  Iboog^t  **  leturned  to  me  unpaid''  insufficioit  But  the  case  of 
Htdger  r.  Sieatfensan  brou^t  the  Court  of  JSxcbequer  into  direct  coUisioo 
with  the  Common  Pleas,  not  indeed  on  the  aufficiency  of  the  notice,  (for  it 
was  not  identical  in  the  two  cases,)  but  on  the  principle  of  decidbg.  Tbe 
note,  &c.,  *'  is  returned  unpaid,"  was  the  form  which  tbe  CommoD  Pkis 


held  wrong.  *The  same  form,  with  tbe  addition  of  Is.  6d.  for  r«.|« 
noting,  the  Exchequer  held  ri^t :  and  Pabke,  B.,  2  M.  &  W.  805,  ^ 
while  submitting  to  tbe  au&ribr  of  Solarie  y.  Palmary  excepts  to  ik 
reasons  given  for  the  judgment,  and  tbe  language  in  which  tbey  are  coocbed, 
and  doubts  whether  be  could  go  so  far  as  to  say,  that  *^  it  ought  to  appear 
upon  the  free  of  the  instrument  *  by  express  terms  or  necessaiy  impiicatka, 
that  the  bill  was  presented  and  dishonoured ;' "  thinking  it  ^'  enough  if  ii 
appear  by  reasonable  intendment,  and  would  be  inferred  by  any  man  of 
business,  that  the  bill  has  been  presented  to  tbe  acceptor,  and  not  paid  br 
him."  He  remarks  howeyer  that,  eyen  if  the  rule  were  properly  laid  don 
in  those  words,  it  ought  to  receiye  a  more  liberal  construction  (has  tk 
Common  Pleas  appeared  to  haye  adopted,  in  which  sentiment  Bin» 
BoLLAND  and  Aldebsom  agreed,  haying  been  two  of  the  judges  coosuM 
by  the  Lords,  when  Paak,  J.,  promulged  their  opinion  there.  The  next  oat 
in  order  of  time  is  Omldiich  y.  CmUy,  4  New  Ca.  411,  (33  E.  C.  L  B. 
There  the  general  doctrine  was  discussed ;  and  the  Lord  Chief  Jiudcc 
declared  his  adherence  to  BauUon  y .  Wdshj  but  distinguished  the  case  tki 
before  him.  The  su£Bciency  of  the  written  notice  was  not  directly  in  qofi' 
tion ;  for  it  had  been  followed  by  a  yerbal  communication  between  ik 
plaintiff  and  defendant.  Strange  y.  Price,  10  A.  &  £.  125,  (37  £.  C.  L.  R.,! 
followed.  This  court  there  held  it  insufficient  to  ^^  inform  Mr.  James  Price" 
^'  that  Mr.  John  Betterton's  acceotance,  87/.  5s.  *is  not  paid."  A  n^^ 
fortiori,  the  Common  Pleas  would  haFe  agreed  with  us.  I  do  not  ^ 
believe  that  tbe  Excheouer  would  have  differed.  In  Easter  terai,  1840^ 
doubts  springing  from  the  same  fruitful  scmree  were  stirred  in  the  Cooit  of 
Common  Pleas  {Musenger  y.  StnUheyj  1  M.  fc  G.  76,)  and  the  Exchequtfi 
(Lewis  y.  GcmperiZy  6  M.  fc  W.  399 ;)  tbe  former  qondemning,  the  btts 
supporting,  the  notice  in  those  respective  cases ;  but  the  forms  veic  » 
entirely  different,  that  the  judgments  given  roij^t  have  been  consistendf 
formed  by  either  court.  But  Messenger  v.  Sovlhey  shows  a  great  relaxatko 
of  the  rigour  of  the  rule  laid  down  in  the  Exchequer-Cbaniber  and  Hook 
of  Lords,  on  the  part  of  the  Lord  Chief  Justice,  who  admits  that  Gvag^ 
V.  SmUh  might  have  been  well  decided  by  force  of  the  words  "  retuned 
with  charges,"  and  possibly  Hedger  v.  Steovenson  also,  because  tbe  nodct 
declared  the  bill  to  haye  been  ^^  returned  unpaid."  But  these  are  tbe  nij 
words  which  were  held  insufficient  under  tbe  operation  of  the  rule  b  Astt^* 
y.  Welshy  a  case  decided  by  the  Common  Pleas,  reluctantly,  from  defensKX 
to  what  was  decided  in  SdarU  y.  Palmer j  and  which  can  hardly  be  dot 
deemed  a  satisfactory  authority. 

Upon  the  whole,  it  is  to  be  feared  that  none  of  the  rules  for  constmiag 
this  branch  of  the  instrument  desigued  to  be  a  notice  of  dishonour  will  k 
found  capable  of  yery  general  application.  The  advantage  of  clear  and 
certain  rules,  where  it  can  be  secured,  is  indeed  ^inestimable.  Per-  r«^} 
hq>s  Lord  Mansreld  never  conferred  so  great  a  benefit  on  the  ^ 
commereial  world,  as  by  his  decision  of  Tmdal  y.  Brawn^  1  T.  R.  16^) 
where  his  perseverance  compelled  them,  in  spite  of  themselyes,  to  submit 
to  the  doctrine  of  requiring  immediate  notice  as  a  matter  of  law.  But  la 
tbe  matter  m  hand  we  can  scarcely  hope  to  attain  such  a  rule.    For,  if  ve 
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are  to  refer  the  question  to  a  reasonable  intendment,  and  what  a  man  of 
biuioess  would  naturally  conclude  from  the  words,  we  can  hardly  decide  it 
without  the  intervention  of  a  juxy,  whose  opinions  will  naturally  vary  with 
the  circumstances  of  each  case ;  and,  if,  on  the  other  hand,  the  court  must 
decide  on  examination  of  the  document  according  to  legal  and  grammatical 
rules  of  interpretation,  we  shall  freauently  give  it  a  sense  in  which  neither 
party  could  ever  have  understooa  it  If  we  adopt  the  middle  course, 
requiring  at  least  a  necessanr  implication,  but  qualifying  these  words  by 
Lm  Eloon's  comment  in  mUdnson  v.  ^damj  1  Ves.  &  B.  422,  466,(a) 
we  have  just  seen  that  (if  the  reports  be  accurate)  the  same  eminent  judge 
who  gave  them  one  sense  in  BfndUm  y.  Wdihj  3  New  Ca.  688,  (32  £.  C. 
L.  R.,)  may  admit  them  to  be  susceptible  of  a  sense  directly  opposite  in 
lU^r  V.  aUavensmy  2  M.  &  W.  799. 

Inis  rale,  however,  was  recommended  by  great  authority,  twice  asserted 
by  the  Court  of  Exchequer,  not  repudiated  by  the  Court  of  Common  Pleas. 
Perhaps  it  goes  no  ftrther  than  to  require  that  the  court  must  see  that,  by 
some  words  or  other,  notice  of  dishonour  has  been  given.  We  have  en- 
*4161  ^'y  excluded  the  ^supposition  that  the  mere  iact  of  making  a  com- 
^  munication  respecting  the  non-payment  of  the  bill  at  the  proper 
season  can  extend  the  meaning  of  the  words  conveying  notice  of  dishonour. 
This  exists  in  abnost  every  case ;  and,  as  one  can  hardly  conjecture  any 
other  motive  for  giving  the  information,  so  the  party  addressed  can  hardly 
fail  to  infer  that  it  is  given  in  order  to  fix  him  with  liability.  Yet  no  one 
disputes  that  the  fact  must  be  stated,  the  notice  of  dishonour  plainly  given. 

But,  if  this  be  done,  we  may  now  inquire  where  is  the  authority  establish- 
ing the  position  of  Ashhubst  and  Buller,  Js.,  (unnecessary  for  the  case  be- 
fore them,)  that  the  notice  must  also  tell  the  party  addressed  that  he  looks 
to  him  for  payment  ?  If  not,  why  send  the  notice  ?  True :  he  may  have 
some  other  reason  for  informing  the  party  addressed  of  the  dishonour,  while 
looking  elsewhere  for  his  money.  But,  unless  he  tells  him  this,  the  receiver 
of  such  a  notice  cannot  but  be  certain  that  the  sender  means  to  call  upon 
him  for  payment.  The  protest,  for  which  notice  was  substituted,  has  no 
such  clause,  but  begins  and  ends  with  the  history  of  the  dishonoured  bill, 
including  the  protest  itself.  Where  notice  has  been  given  by  another  party 
than  the  holder,  there  may  be  good  sense  in  requiring  that  it  shall  be  ac- 
companied by  a  direct  demand  of  payment,  or  a  statement  that  it  will  be 
required  of  the  party  addressed :  but  in  no  case  has  the  absence  of  such  in- 
formation been  held  to  vitiate  a  notice  in  other  respects  complete,  imd  which 
has  come  directly  from  the  holder. 

Nothing  now  remains  but  to  declare  our  opinion  on  the  several  forms  of 
notice  set  forth  in  the  special  verdict. 

•  ..^n  And  the  second,  of  July  llth;(&)  the  third,  July  *20th  ;(c)  the 
•I  fourth,  July  13th  ;(c2}  the  fifth,  September  11th  ;(e)  the  sixth,  Sep- 
tember 25th ;  {g)  and  the  etgnth,  September  26th ;  (A)  we  think  bad,  because 
they  contain  no  notice  of  dishonour  according  to  any  of  the  decisions,  or 
within  any  of  the  rules.  Consistently  with  all  that  is  set  forth,  the  plaintiff, 
either  from  ignorance  or  inadvertence,  or  because  he  may  really  have  looked 
to  another,  may  have  abstained  altogether  from  presenting  any  one  of  these 
bills.    But  this  amount  reduces  the  plaintiff's  claim  below  tne  defendants' 

(«:  Cited  bjT  Parke,  B.,  in  IMscr  t.  BUaoHmm,  S  M.  dt  W.  806. 
(6)  Count  e,  and  plea  16.  (e)  Count  0,  and  plea  24. 

lA  Count  11,  and  plea  31.  (e)  Count  13,  and  plea  95. 

(f)  Count  18,  and  plea  88.  (A)  Count  IS,  and  plea  44. 
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set  off.  Our  jodgment  mu^  dien  be  for  tbe  later,  ewn  on  the  mppoatiHi 
that  it  would  be  against  them  on  all  the  important  general  pobts  tlnl  kaTc 
been  raised. 

In  consequence  of  an  application  made  to  the  coart  after  the  Aon  deci- 
sion, the  following  additional  judgment  was  delireied  in  Hihu;  yacfttion, 
(February  1st,)  1842,  by 

Lord  Denman,  C.  J.  We  have  already  given  judgment  for  the  defend- 
ants upon  this  special  verdict,  on  the  gnound  that  no  suflb^ient  notice  of  dis- 
honour was  given  as  to  several  bills  of  exchaaee,  the  emount  of  which  tiKMd 
the  balance  of  accounts  in  fiivour  of  the  defendants.  But,  on  acGoust  of 
the  costs,  it  is  necesssaiy  for  us  also  to  give  our  judgment  upon  the  other  point 
which  was  argued,  namely,  whether  the  defendants  were  bound  by  tbees- 
dorsements  on  the  bills.  They  appear  to  have  been  trustees  under  a  deed, 
by  the  provisions  of  which  they  were  to  cany  on  a  business  *in  tbe  n^^ 
name  of  Samuel  Maine.  They  did  so,  and  employed  Samuel  Maine  ^ 
himself  to  conduct  the  business.  Their  firm,  therefore,  so  to  speak, «« 
Samuel  Maine.  The  endorsement  of  bills  was  necessary  and  incidental  b 
the  carrying  on  such  business.  Primfi  fiicie,  therefore,  the  sicnatuRi 
<'  Samuel  Maine,"  was  their  signature,  and  they  would  be  bound  bj  it 
But  it  is  said  that  Maine  carried  on  a  separate  business  of  bis  own,  and  tht 
the  plaintiff  was  bound  to  show  that  the  endorsements  in  question  vere  a 
account  of  the  business  of  the  trustees,  and  not  in  his  separate  hnsam. 
Now  it  appears  that  the  bills  were  discounted  with  persons  who  were  in  tk 
habit  of  discounting  for  the  former  firm  who  assigneid  their  efiects  to  tbe  d^ 
fendants  as  trustees ;  and  moreover  that  the  bills  in  question  were  oot  dis- 
counted till  after  Maine  had  ceased  to  carry  on  his  separate  business.  Uodff 
these  circumstances,  we  think  that  the  onus  of  diowing  that  the  endoix- 
ments  were  made  on  account  of  die  separate  business,  and  not  on  that  oC 
the  trustees,  which  was  the  general  and  ostensible  business,  lay  on  tke  d^ 
fendants.  Several  cases  were  cited,  which  it  is  not  necessary  minttteij^ 
examine :  it  is  sufficient  to  say  that  they  are  not  inconsistent  with  this  viev 
of  the  present  case.  We  are  therefore  of  opinion  that  the  defondantsveK 
bound  by  the  endorsement  of  Maine,  and  that  the  plaintiff,  on  this  groofl 
of  objection,  would  be  entitled  to  our  judgment. 

Judgment  to  be  entered,  &c.,  (accoraing  to  the  finding  in  the  vtA^ 
on  the  respective  issues,  and  the  above  decisions  of  the  court)  («l 

(a)  See  the  next  two  cases. 


*The  two  following  cases  were  decided  in  Tiinity  and  Micbadmas  r«^4 
terms,  1842.  ^ 

KING  V.  BICKLEY. 

» 

Notiee  of  dishonour  of  a  bill  of  exchange,  in  tbe  foUotring  terms: 

<'  I  hereby  give  notice  that  a  bill  for  60/.  at  three  months  after  date,  bjr  A.  upon  vd*- 

cepted  by  B^  and  endorsed  by  yoa,  lies  at,  dtc,  dishonoured :" 
Htid,  safiicient,  without  any  farther  intimation  that  plaintiff  looked  to  defendant  for  p* 

ment. 

AssuHPsrr  by  endorsee  against  endorser  of  a  bill  of  exchan^  for  5(t 
alleging  non-payment  by  the  drawee,  of  which  defendant  had  notice.  Tbi^ 
plea,  that  defendant  had  not  due  notice  of  the  non-payment    Issue  tbereoB. 

On  the  trial  before  Wightbcak,  J.,  at  the  Middlesex  sittings  daring  Triii? 
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tenn,  1842,  the  [daintiff  proTed  that,  in  due  time  after  tbe  bill  was  disho- 
noured, he  sent  a  written  notice  to  the  defendant  in  the  following  terms. 

'^  I  hereby  give  notice  that  a  bill  for  50/.  at  three  months  after  date, 
drawn  by,"  &c.|  **upon  and  accepted  by,"  &c.,  ^^and  endorsed  by  you, 
lies  at  No.  6,  Ely  Place,  dishonoured.  ^*  Yours,  &c.    Ji,  W.  Kino. 

''  Mr.  George  Bickley." 

It  was  objected  on  behalf  of  the  defendant  that,  alAough  the  notice  stated 
the  bill  to  have  been  dishonoured,  it  did  not  tdl  the  defendant  that  the  plain* 
tiff  looked  to  him  for  payment.  The  learned  judge  overruled  the  objection  •; 
and  a  verdict  was  entered  for  the  plaintiff,  leave  being  reserved  to  move  to 
enter  a  verdict  for  the  defendant  if  the  court  should  consider  the  notice  ol 
dishonour  to  have  been  insufficient. 

*4201       **^*  Chambers  in  this  term  (June  1st)  moved  accordinglv.(a)    The 
-■  notice  did  not  tell  the  defendant  that  the  plaintiff  lookecl  to  him  for 

Eyment  [Lord  Denmak,  C.  J.  Did  it  show  any  other  reason  for  giving 
n  the  information  ?]  Bnixsa,  J.,  in  Thutal  v.  3mwn^  1  T.  R.  167, 170, 
says,  "  The  purpose  of  giving  notice  is  not  merely  that  the  endorser  should 
know  the  note  is  not  paid,  for  he  is  chai^geable  onlv  in  a  secondary  degree ; 
but  to  render  him  liable,  you  must  show  that  the  holder  looked  to  him  for 
payment,  and  gave  him  notice  that  he  did  so."  [Lord  Denman,  C.  J. 
That  dictum  was  not  necessary  to  the  decision,  nor  was  it  adopted  by  Lont 
Hansfucld.]  In  SolarU  v.  Palmer^  7  Biag.  530,  {20  E.  C.  L.  R.,)  S.  C. 
1  Cro.  k  J.  417, 1  Tyrwh.  371,  Tindal,  C.  J.,  says  that  the  notice  ^'  should 
at  least  inform  the  party  to  whom  it  is  addressed,  either  in  express  terms  or 
by  necessaiy  imxdication,  that  the  bill  has  been  dishonoured,  and  that  the 
holder  looks  to  him  for  payment  of  the  amount."  [Lord  Dekbcan,  C.  J. 
In  the  House  of  Lords,  Parke,  J.,  in  declaring  the  opinion  of  the  judges 
present  when  that  case  came  on  in  error,(&)  said  that  ^^such  a  notice  ought, 
m  express  terms,  or  hy  necessarv  implication,  to  convey  full  information 
that  the  bill  had  been  dishonoured."  He  dropped  that  particular  expression 
in  the  judgment  below,  on  which  you  rely.]  llie  language  of  Aldesson,  B., 
in  Shettm  v.  BraiikwaUej  7  M.  &  W.  436,  implies  that  the  fact  is  essential. 

Cur,  adv.  vuU. 
•J01 1  *Lord  DEmiAff,  C.  J.,  now  -delivered  the  judgment  of  the  court 
-I  On  the  point  in  this  case  as  to  notice  of  dishonour  we  have  con- 
•erred  with  the  other  judges,  and  are  of  opinion  that  it  is  not  necessary  in 
express  terms  to  inform  the  party  whom  it  is  intended  to  charge,  that  he  will 
be  looked  to  for  payment.  We  think  that  the  sending  notice  of  dishonour 
is  in  itself  sufficient  for  that  purpose.  Rule  refused.((;) 

(a)  Before  Lord  Denman,  C.  J.,  PailMoa,  WUliams,  and  Coleridge,  Ja. 

(b)  Soiarte  r.  Pabner,  I  Bing.  N.  C.  194,  (27  E.  C.  L.  R.,)  8.  C.  8  Bligh,  N.  8.  87 1. 

(c)  8ee  the  next  case. 


ROBSON  and  Another  t^.  CURLEWIS. 

Hotice  of  dishonoar  as  follows, 

'Your  draA  opon  C.  for  60L,  dne  8d  March,  is  vetamed  lo  ns  vapaid ;  and,  if  not  talren 

ap  this  day,  proceedings  will  be  taken  against  you  for  tbe  recovery  thereof:" 
Held  solBcient 

Debt  by  endorsee  against  drawer  and  endorser  of  a  bill  of  exchange. 
Notice  of  non-payment  arerred.  Piea^  ttiat  defendant  had  not  notice,  in 
nanner,  ftc.    Issue  thereon. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  in  London  after 
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Trinity  temiy  1842,  it  was  pioyed  that  the  plabtifls  had  giren  the  feDow- 
iog  notice  of  dishonour  to  the  defendant,  by  letter. 

<' London,  4tfa  March,  1842. 

*^  Sir, — ^Your  draft  upon  Mr.  George  Carrington  for  50/.,  due  3d  Maidi, 
is  returned  to  ud  unpaid ;  and,  and  if  not  taken  up  in  the  course  of  thisdaj, 
proceedings  will  be  taken  against  both  you  and  him  for  the  reoorery  thereof. 

«<  We  are,"  &c.  <'  RoBSONand  M^GaEooa." 

The  notice  was  objected  to  as  insufficient :  but  the  *Liord  Chief  r«^ 
Justice  overruled  the  objection ;  and  the  plaintiffs  had  a  rerdict.        ^ 

Peiersdorf  now  moved  for  a  new  trial.  The  material  parts  of  the  notice 
are  the  same  as  in  BauUon  v.  Wehh,  3  New  Ca.  688,  (32  E.  C.  L  R.,) 
where  the  notice  was  held  insufficient.  [Lord  Denbian,  C.  J.  The  deci* 
sion  of  the  Common  Pleas  in  that  case  was  observed  upon  lately  bj  this 
court  in  Furze  v.  Shartoood^  (a)  and  was  not  agreed  m  by  the  Court  of  £i- 
chequer  in  Hedger  v.  Skavemonj  2  M.  &  W.  799.]  His  court  did  not  in 
Furze  v.  Shartoood  overrule  BoiUton  v.  Wtlshj  or  expressly  adopt  the  d6 
cision  in  Hedger  v.  Steavenson,  The  true  principle  appears  still  to  be  tbst, 
on  notice  of  dishonour,  the  bill  must  appear,  in  terms,  or  by  necessary  in* 
plication,  to  have  been  presented,  and  dishonoured.  Consistently  witii  the 
present  notice,  the  bill  may  have  been  sent  back  to  Robson  and  M^Gngor 
by  a  subsequent  holder  without  presentment  or  dishonour.  The  words 
^^  returned  unpaid  "  do  not  necessarily  imply  those  facts,  and  are  not  qui- 
valent  to  notice  that  the  bill  has  been  **  dishonoured."  [Lord  Denman,  C.J. 
In  Mmenger  v.  Souihey^  1  M.  &  G.  76,  Tdtdal,  C.  J.,  admits  thBt' Hedpr 
V.  SUeavenaon  may  have  been  properly  decided :  and  in  F\irze  v.  ShanKod(h] 
wc  observed  that  ^^  Mesienger  v.  Souihey  shows  a  great  relaxation  of  tbe 
rigour  of  the  rule  laid  down  in  the  Exchequer  Chamber  (r)  and  House  of 
Lords,(d)  on  the  part  of  the  Lord  Chief  ^Justice,''  and  that  BauUon  r^^ 
V.  Welsh  ^^  can  hardly  be  now  deemed  a  satisfactory  authoritv."]       ^ 

Per  CuriamJ(e)  Rule  refused. 

(a)  Antd,  p.  38S.  (&}  Ante.  p.  41i 

(c)  8olarU  v.  Pahmr,  1  Cro.  A  J.  417, 8.  C.  1  Tynrh.  371 ;  7  Bing.  530,  (SO  E.  C.  L  B.) 
hf)  Solarte  v.  Palmer,  1  New  Ca.  194,  (S7  E.  C.  L.  R^)  a  G.  8  Bligh,  N.  8. 874. 
(e)  Before  Lord  Denmaa,  C.  J.,  Williams,  aod  Wightman,  Js. 


HEARNE,  Clerk,  t^.  STOWELL,  Clerk. 
This  case  b  reported,  12  A.  &  E.  727. 


IN  THE  EXCHEQUER  CHAMBER 

(Error  from  the  Queen's  Bench.) 

SALTER  V.  PURCHELL. 
His  case  is  reported,  1  Q.  B.  209. 


END  OF  mCHAELMAS  VACATTOV. 


GAS£s 

ARGUED  AND  DETEBMINET 


THE  QUEEN'S  BENCH, 

HILARY  TERM  AND  VACATION, 

V.  YICrORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  and  Vacation  were^ 
Lord  DfiNMAN,  C.  J.  Coleridge,  J. 

PaTTESON,  J.  WxGHTMANi  J. 


^  In  the  last  term  Edward  Wilhrahamj  WiUdnsan  Mathews^  and  John 
Herbert  Koe^  of  Lincoln's  Inn,  E^s.,  John  Godfrey  Teedj  of  Gray's  Inn, 
Esq.,  WiUiam  Lqfius  LowndeSj  of  Lincoln's  Inn,  Esq.,  Thomas  Purvis jO{ 
Gray's  Inn,  Esq.,  John  Walker^  of  Lincoln's  Inn,  Esq.,  Kenyon  Stevens 
Parker,  of  Gray's  Inn,  Esq.,  James  Russell,  of  the  Inner  Temple,  Esq., 
ftnd  Robert  Priolieau  Roupell,  Thomas  Oliver  ^derdon,  and  Loftus  Tot* 
ttnham  Wigramj  of  Lincoln's  Inn,  Esqs.,  were  appointed  her  majesty's 
counsel  learned  in  the  law. 

In  this  term,  Mr.  Justice  Bosanquet  resigned  his  seat  on  the  Bench  of 
the  Court  of  Common  Pleas :  and 

CrtssweU  Cresswell,  of  the  Inner  Temple,  Esq.,  was  appointed  a  judge 

*4251  ^^  ^^^  court  in  place  of  Mr.  Justice  ^Bosanquet,  being  first  called 

^  to  the  degree  of  seijeant  at  law,  when  he  gave  rings  with  the 

motto  Leges  juraque.    After  his  appointment  he  received  the  honour  of 

Imigfathood. 


JOHNS  V.  SIMONS. 

^  ft  iMme  port,  u  well  ■■  t  foreign  one,  the  router  hat  implied  authority  to  borrow  money  Ibr 
tha  necaanry  oaia  of  the  abipi,  if  the  owner  ia  absent  and  no  communication  with  him  can  be 
bad  without  great  prqudice  and  delay. 

Bttt,  where  the  ahip  waa  in  the  port  of  Swanaea  and  the  owner  at  Llanelly,  only  eleven  miles  di» 
tuit,  and  the  master,  being  in  want  of  money  to  clear  the  vessel,  and  bavmg  been  unable  to 
fftne  it  (as  the  owner  had  directed)  by  selling  part  of  the  cargo,  sent  three  message*  to  the 
owner  for  money  but  received  no  money,  whereupon  he  borrowed  101  of  the  plaintiff,  telling 
him  of  the  applicationa  made  to  the  owner. 

"*Utbat  the  maaterwaanot  autboriied  to  borrow,  and  that  the  lender  could  notnMsover  the 
«oney  from  the  owner, 

•^Qgh  the  jury  found  that  the  money  waa  advanced  for  the  neceasary  use  of  the  ship,  and  on  the 
^'Mlit  of  tlw  owner,  not  the  maater. 

743 


744  Johns  v.  Simons.  H.  T.  1842.  [4Sft 

Declabation  for  money  lent.  Plea,  the  general  issue  (a).  On  tbe 
trial,  before  the  deputy  stieriflf  of  Glamorganshire,  on  September  21st, 
1841,  it  appeared  that  the  defendant  was  owner  of  a  vessel  called  the 
Harriet  and  Phcebe,  which  arrived  in  the  port  of  Swansea  from  Water- 
ford  m  September,  1838,  with  barley  and  flour.  The  defendent  came  to 
Swansea  with  the  vessel,  but  left  her  there  and  proceeded  to  Llanellj, 
Carmarthenshire,  where  he  lived,  and  which  was  stated  to  be  elereo 
miles  from  Swansea.  It  did  not  appear  that  the  defendant  had  anv  a^t 
at  Swansea.  The  following  evidence  is  part  of  that  given  by  William 
Evans,  who  was  master,  and  remained  with  the  vessel  when  defendant 
left  her. 

^'  I  was  with  the  vessel  in  the  port  of  Swansea  in  September,  1838. 
I  was  in  want  of  money  to  clear  th^  vessel  out  and  to  pay  the  men's 
wages,  and  to  pay  blocks,  hog's  lard,  and  several  other  things.  I  applied 
*to  the  defendant  for  money  three  times.  He  would  not  send  me  r«^ 
any ;  he  told  me  to  sell  the  barley  if  I  could  get  5s.  a  bushel  for 
it,  and,  if  not,  to  keep  it  on  board.  I  went  on  shore  to  try  to  sell  the 
barley.  The  gentlemen  of  Swansea  would  not  give  more  than  3s.  6(L  ix 
it.  I  then  went  with  Mr.  M%emin  to  plaintiff  to  borrow  money  to  get 
the  vessel  out  of  the  port.  Plaintiff  lent  me  10/.  I  told  him  I  wanted 
the  money  to  clear  tbe  vessel  out  and  to  pay  the  men's  wages  that  had 
left  me.  I  never  saw  the  plaintiff  before  that  time.  Mr.  M'Kiemin  in- 
troduced me  to  plaintiff;  he  told  plaintiff  who  I  was  and  who  the  owner 
was.  I  left  the  ship's  papers  with  plaintiff  as  security  to  satisfy  him  I  vas 
the  master."  ^^  I  e3q>ended  the  money  in  the  folk>wing  manner."  The 
items  consisted  of  wages  (5/.  lis.  8d.  of  which  were  due  to  the  witness 
bimselQ,  customs,  charges,  provisions,  blocks,  nails,  hog's  lard,  &c.i 
amounting  in  the  whole  to  111.  175.  lid.  The  witness  stated  that  vbcs 
he  borrowed  the  money  he  told  plaintiff  that  he  wanted  it  for  these  pur- 
poses, and  that  defendant  would  not  send  him  any,  and  he  could  not  deir 
out  of  the  port."  Plaintiff  ^^  wanted  to  know  who  the  owner  was;  1  told 
tiim  he  lived  at  Llanelly  and  I  had  sent  to  him  three  times  for  the  moiey; 
on  which  plaintiff  agreed  to  lend  me  the  money."  Plaintiff  was  to  have 
lOtf.  for  the  use  of  the  money  till  £vans  got  home.  The  witness  then 
stated  that  he  had  no  money  of  the  defendant's  when  he  came  to  Swansea, 
but  mi^t  have  had  a  few  shillings  of  his  own  ;  and  that  (by  defendant's 
direction)  he  called  upon  a  person  at  Swansea  for  freight  of  the  flour,  and 
received  30«.  Letters  were  put  in,  written  by  Evans  at  Swansea  to  the 
defendant  at  Llanelly,  stating  that  Evans  could  not  sell  the  ^barley,  r«^ 
and  was  unable  to  clear  the  vessel  till  defendant  should  send  him 
some  money.  In  the  last  letter,  Evans  said  that,  if  defendant  did  not 
send  him  money  by  return  of  post,  he  (Evami)  must  come  home  tbe  next 
day  to  get  it.  After  clearing  the  ship,  Evans  proceeded  with  her  to 
Llanelly. 

The  defendant's  attorney  contended  for  a  nonsiiit,  on  the  grmmds  that 
there  was  no  necessity  to  borrow  the  money ;  that  defendant  was  in  pc^ 
sonal  communication  with  the  master,  and  had  refused  to  give  him  money, 
of  which  circumstance  the  plaintiff  had  notice:  that  defendant  had  bio- 
self  been  at  Swansea  only  three  days  before  the  money  was  borrowed,  and 
bad  provided  what  he  considered  to  be  sufficient  raids  for  the  master; 


(a)  The  pleadiDgi  were  lo  itated  on  tbe  depotjr  iberiflfs  notet:  tfie  Ibnn  o'  idiea  did  ao» 
QifMir. 
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and  that  the  proziiDity  of  defendant's  residence  at  Swansea,  ^th  the 
other  facts  of  toe  case,  negatived  any  authority  in  the  master  by  implica- 
tion of  law  to  borrow  money  and  charge  the  owner.  The  deputy  sheriff 
peserred  liberty  to  move  to  enter  a  nonsuit,  and  left  it  to  the  jury  to  say : 
first,  whether  the  money  was  furnished  for  the  necessary  use  of  the  ship ; 
secondly,  whether  it  was  advanced  on  the  credit  of  Simons  or  on  the 
credit  of  Evans.     Verdict  for  plaintiff ;  damages  6^.  6s.  Sd, 

E.  V.  Williams^  in  Michaelmas  term,  1841,  obtained  a  rule  to  show 
cause  why  a  nonsuit  should  not  be  entered. 

CUUon  now  showed  cause.  The  questions  left  to  the  jury  were  pre- 
cisely those  left  bv  Patt£8on,  J.,  in  Arthur  v.  BarUm^  6  M.  &  W.  138, 
where  it  was  helJ  that  die  master  of  a  vessel  may  pledge  the  owner's 

*45281  ^^^^  ^'  ^  '^^^9  ^^^^  *^"  ^"  En^ish  port,  if  the  necessity  of  the 
-'  case  require  it,  and  the  owner  is  at  a  distance  and  has  no  agent  in 
ihe  port,  and  that  the  jury  are  the  proper  judges  of  the  necessity.  In  Ab- 
bott on  Shipping,  p.  116,  part  ii.  c.  3,  6th  ed.,  there  cited,  if  is  said  that, 
^'  As  the  master  in  general  appears  to  all  the  world  as  the  agent  of  the 
owners  in  matters  relating  to  the  usual  employment  of  the  ship,  so  does  he 
also  in  matters  relating  to  the  means  of  employing  the  ship  :  the  business 
of  fitting  out,  victualling,  and  manning  the  ship,  being  left  wholly  to  his 
mana^ment  in  places  where  the  owners  do  not  reside,  and  have  no 
estabUshed  agent ;  and  frequently  also  even  in  the  place  of  their  own 
residence.  His  character  and  situation  furnish  presumptive  evidence  of 
authority  from  the  owners  to  act  for  them  in  these  cases,  liable  indeed  to 
be  rebutted  b^  proof  that  they,  or  some  other  person  for  them,  managed 
the  concern  m  anv  particular  instance,  and  that  this  fact  was  actually 
known  to  a  particular  creditor,  or"  was  of  general  notoriety,  &c.  It  is, 
however,  stated  to  be  necessary  that  the  supplies  should  be  such  as  were 
'^  reasonably  fit  and  proper  for  the  occasion,"  or  the  money  advanced  for 
the  purchase  ^^  should  at  the  time  appear  to  be  wanting  for  that  purpose." 
These  positions  are  not  qualified  by  any  reference  to  foreign  ports  iiL  par* 
ticular.  Lord  Abinger,  C.  B.,  lays  it  down,  in  Arthur  v.  Barton^  o  M. 
&  W.  138,  that,  if  it  becomes  necessary  to  procure  money  in  specie  in 
order  to  prosecute  the  voyage,  and  the  owner,  or  his  agent,  is  not  so  near 
diat  his  interference  can  reasonably  be  expected,  the  master  may  pledge 
the  owner's  credit,  not  only  in  a  foreign  but  in  an  English  port,  the  same 
*4291  P'^'^^V'^  *applying  to  both  cases.  And  in  Robinson  v.  Lyall^  7 
^  Price,  592,  a  shipowner  in  London  was  held  liable  for  money 
necessarily  borrowed  by  the  master  at  Portsmouth  for  the  use  of  the  ship. 
It  being  once  settled  that  the  master  may  borrow  money  in  an  English 
port,  the  Question  in  cases  of  this  kind  turns  more  upon  the  greater  or  less 
pnMSticability  of  raising  fiuids  without  pledging  the  owner's  credit,  than 
upon  the  distance  between  the  pert  and  his  residence.  [Lord  Denmak, 
C.  J.,  referred  to  Stonehouse  v.  Geni  (a)y  decided  last  term.  Wightman, 
J.  Suppose  the  owner  lived  in  the  sea  port  town  itself,  and  the  same  cir- 
Cttoistances  happened  as  in  this  case.]  The  jury  might  possibly  be  war* 
ranted  in  finding  that  the  master  was  authorized  to  borrow  if  he  could 
not  effect  a  sale  as  directed,  though  it  is  not  likely  that  they  would  find 
so.  [Coleridge,  J.  If  the  owner  gives  authority  to  do  a  particular  thing 
for  the  purpose  of  raising  money,  does  not  that  exclude  the  supposition  of 
an  authority  to  do  any  thing  else  ?    If  the  owner  had  said,  "  borrow 

(a)  9m  p.  431,  MM  (h\  potL 
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money  of  A.,"  could  an  authority  be  implied  to  borrow  money  nf  B.?] 
If  a  prima  facie  case  of  necessity  appear,  an  authority  to  borrow  will  be 
presumed,  and  the  owner  will  hare  to  rebut  the  prima  &cie  case.  The 
master  here  had  orders  to  raise  maaej  in  a  particular  way :  he  could  not 
so  raise  it:  if  he  had  done  nothing  farther,  the  vessel  must  have  remained 
in  the  port  at  an  expense  to  the  owner.  He  was  justified  in  doing  the 
best  he  could  under  the  circumstances  (a). 
*£.  V.  WiUiamSj  contra,  was  stopped  by  the  court  rt^ 

Lord  Denman,  C.  J.  Mr.  CkUlon  puts  the  case  in  the  only  ^ 
.  way  in  which  it  can  be  presented :  but,  if  that  view  of  it  had  been  relied 
upon,  the  deputy  sheriff  should  have  been  asked  to  leave  it  so  to  the  joi;. 
Now,  we  can  only  say  what  we  think  reasonable  on  the  queslioii  of  ao- 
thority ;  and,  in  my  opinion,  there  was  such  a  full  opportunity  of  cos- 
municating  with  the  owner,  that,  according  to  Arthur  v.  BarUny  6  M.  & 
W.  138,  and  Stonehause  v.  Gent^  p.  431.  note  (6),  post,  the  master  coqU 
not  be  considered  as  having  authority  to  borrow  on  his  credit 

Patteson,  J.  I  held  in  JirOur  v.  J9arton,  6  M.  &  W.  1S8,  that  to 
justify  the  master  in  borrowing,  it  is  not  necessary  that  the  occasion  sbooU 
arise  in  a  foreign  country :  but  the  case  must  be  one  where  the  necessty 
is  pressing,  and  the  master  and  owner  cannot  communicate  without  ren 

Seat  prejudice  and  delay.  I  took  upon  myself  in  that  case  to  say  that,  if 
e  money  was  really  wanted  for  the  necessary  use  of  the  vessel,  tk 
master  was  authorized  to  borrow  it  ;*  and  the  Court  of  Exchequer  cod- 
iirmed  my  ruling.  I  put  the  case  upon  the  difficulty  of  communicatioo. 
Here  the  owner  was  living  close  by  the  port :  it  was  as  if  he  had  resided 
in  the  place  itself;  the  toaster  was  well  able  to  communicate  with  Ub, 
and  told  the  plaintiff  he  had  done  so.  I  therefore  think  that  the  nk 
must  be  absolute. 

Coleridge,  J.,  concurred. 
*Wi6HTMAN,  J.    I  am  of  the  same  opinion.    I  cannot  distinguish  rv^j^ 
this  f  ase  from  that  of  a  master  and  owner  living  in  the  same  town.  '- 

Rule  absolute  (i) 

(a)  Some  eipreMioni  of  the  defeodant,  aftor  hearing  of  the  loao,  were  relied  opon  ae  adniniBf 
an  authority  in  the  master  to  borrow  aomething,  though  not  to  the  amount  of  lOLl  bat  the  ee«t 
thought  they  did  not  bear  the  eense  ascribed  to  them. 

(5)  8T0NEH0U8E  v.  GENT. 

la  a  home  port,  ae  well  as  a  foreign  one,  the  master  of  a  ship  has  implied  anthorily  to  bonw 
money  on  the  owner's  credit  in  case  of  neocMiiy,  But,  Held  that  the  master  bad  no  ta^ 
authority  to  pledge  the  owner's  credit  in  respect  of  necessary  supplies,  and  advances  for  the  « 
of  the  veasel  during  several  weeks,  while  she  lay  at  Newpon,  Monmouthshire,  the  0*00; 
during  all  the  time,  having  resided  at  F1ymouih,and  nothing  appearing  to  have  prevesMit 
communicatioD,  if  desired,  between  the  maeler  and  owner. 

This  was  an  action  for  money  lent,  and  the  value  of  goods  supplied  to  the  defendant.  T^ 
eauae  was  tried  before  Wiluams,  J.,  at  Monmouthshire  mimmer  assiaee,  1840.  Hie  ■iipplictlN' 
beeu  furnished,  and  the  money  advanced,  for  the  use  of  the  ship  while  she  lay  at  Newport,  Ma» 
moothshire,  the  defendant  being  at  Plymouth.  A  principal  question  was,  whether  one  Hs«to 
Smith,  who  had  contracted  with  the  plaintiff,  atood  in  the  aitoation  of  maater;  and  ibe  Icami' 
judge,  in  leaving  the  case  to  the  juiy,  aasumed  that,  if  Smith  filled  that  aituation,  he  wet  impbcd^ 
anthoriied  to  pledge  the  owner's  credit  for  the  money  and  supplies,  which  sppeared  by  tbeevideact 
10  have  been  neceesaries.  Verdict  for  the  plaintifi*.  R.  F.  Ritkanlt^  in  the  ensuing  tenuainowd 
for  a  new  trial  on  account  of  misdirection;  one  of  the  grounds  being  that  the  difficulty  of 
leoourse  to  the  owner  was  not  so  great  as  to  raise  an  implied  authority  in  the  muier  to  iectf 
liab-iities  on  his  credit.     [Uttlumlb,  J.,  asid  that,  when  be  was  at  the  har.  Lord  EixisiotoiM 
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^4331     ^^^  QUEEN  t^.  He  Visiting  Justices  of  tbe  MIDDLESEX 
-■  Pauper  Lunatic  Asylum. 

Under  atau  9  6.  4,  e.  40,  a.  30,  ibe  viMttng  josliow  of  oountf  luMtio  uyloaw  have  tba  powar 
of  appointing  and  diamiaing  the  chaplain  at  their  diicretion,  though,  by  wci.  93,  ibe  chaplain 
appointed  roiiat  be  licensed  by  die  biahop  of  tbe  diocese,  and,  though  the  bishop  has  power  to 
revoke  such  license.  Therefore,  where  a  chaplain,  appointed  by  tbe  yisiting  justices,  and 
afterwards  licensed  by  the  bishop,  was  dismissed  by  the  justices,  and  another  appointed  in  bia 
stead,  hot  the  bishop  refused  to  revoke  bia  first  license,  or  to  lioenae  the  new  appointee,  thia 
eoort  refused  to  issue  a  mandamua  commanding  them  to  admit  the  first  appointee  to  peiform 
tlie  doties  of  chaplaio  in  the  a^lum. 

a 

Halcombef  Serjt.|  obtained  a  rule  in  last  Michaelmas  term  calling  upon 
the  justices  appointed  to  risit  and  inspect  the  Pauper  Lunatic  Asylum  for 
the  county  of  Middlesex  to  show  cause  why  a  mandamus  should  not  issue, 

had  held  that  there  waa  no  auch  authority  to  borrow  on  an  inland  voyage.]  A  rule  nisi  waa 
greoied.  In  Micbaelmaa  term,  1841,  (November  8th;  before  Lord  Demman,  C.  J.,  Williams, 
GoLBainoK,  and  WtoirriiAJf,  Js.] ; 

Whauiey  showed  cause,  and  cited,  aa  to  the  above  point,  Jlrthur  v.  Bartw^  6  M.  &  W.  138 

R.  K  BUkardt^convni^  cited  tho  judgment  of  Parks,!)., in  Harmtaynt  v.^otfm«,7  M.db  W. 
595,599,  and  contended  that  the  circumstances  here  did  not  warrant  the  master  in  pledging  the 
owner's  credit,  and  that  there  was  consequently  no  evidence  of  auihority.  Cur,  adv.  vuU, 

Lord  Dkhman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

It  appeare  to  ua  that  in  this  case  there  ou^ht  to  be  a  new  trial  The  defendant  was  sought  to 
be  charged  for  goods  supplied  and  money  lent,  ostensibly  to  one  Hawkes  Smith,  who  had  tbe  ap- 
parent control  over  a  veasel  of  which  the  defendant  was  the  owner.  The  goods  and  money  w^re 
aoppUed  during  a  period  of  asveral  weeks  at  least,  while  the  ship  was  at  Newport,  where  tbe 
plaintifi*  resided,  aiid  while  the  defendant  was  resident  at  Plymouth.  Hawkes  Smith  wss  not  the 
^^  -registered  captain;  he  ^represented  himself  to  be  the  supercargo,  and  to  be  really  in  com. 
^^"Jinand  of  the  veasel,  his  nephew  being  nominally  so,  and  his  own  name  not  being  in  the 
ngiater  in  consequence  of  some  liability  on  an  unsatisfied  bond. 

For  the  plaintiff  it  waa  contended  that  the  defendant  waa  reaponsible  for  goods  or  money 
anpplied  to  one  who  \vas  the  real  captain,  for  the  neoesaaiy  use  of  the  vessel:  to  which  two 
aaawera  were  given:  that  it  was  the  captain  only  on  the  register  who  carried  with  him  any 
implied  authority  to  bind  the  owner;  and  that,  even  with  regard  to  him,  such  an  implied  authority 
waa  limited  to  the  necessity  of  the  case,  and  would  not  justify  loans  of  money  where  the  owner 
waa  so  near  that  reference  might  be  made  to  him.  It  is  unnecessary  to  decide  whether,  if  every 
other  circumstance  concurred  to  make  the  owner  liable,  it  woukl  be  in  itself  a  defeace  for  him 
tbat  the  peraon  whom  be  had  constituted  virtually  the  master  waa  not  on  the  register  aa  such, 
becauae  we  think  tbe  second  answer  unquestionable  in  law,  and  applicable  to  the  circumstances 
of  thia  case.  It  appeared  that  the  advances  were  made  during  a  considerable  period  of  time; 
and  tbe  distance  between  Plymouth  and  Newport  was  such  only  aa  made  it  practicable  for  the 
captain  to  have  recourse  to  his  owner,  and  therefore  required  tbe  plaintiff  to  have  communication 
with  tbe  defendant  before  he  made  him  the  advancea. 

But  it  was  then  saki  that,  if  not  aa  owner,  yet  as  supercargo,  and  by  express  stipulation,  Hawkea 
Smith  had  the  defendant'a  authority  to  take  up  goods  and  borrow  money  for  the  use  of  the  vesaeL 
Both  at  tbe  trial,  and  also  upon  the  argument  before  ua,  great  reliance  was  placed  upon  the  special 
authority  deputed  to  the  witness  Smith.  Now,  his  evidence  to  this  point  is  aa  follows:  «•  1  was  to 
be  supercargo  of  the  veasel  for  all  voyagea.  Defendant  toM  me  to  take  tbe  vessel,  to  go  to  work, 
to  pay  and  receive  all  mooeya  I  might  get  Iqr  tbe  work  of  the  vessel,  for  the  good  of  all  partiea. 
He  said,  any  moneya  I  might  want  for  the  use  of  the  vessel  I  was  to  drew  on  him  for.*'  And, 
upon  this  point,  vre  think  that  borrowing  mdney  from  time  to  time,  during  so  long,  is  very  different 
in  its  nature  firom  drewing  upon  the  defendant  for  any  necessaries  (supposing  them  to  be  such)  for 
Ibe  ship.  If  aa  tbe  ezpenase  were  incurred,  bills  were  drawn  for  tbe  amount,  and  innsmitted  for 
aecepiance  to  the  owner,  an  opportunity  wouki  have  been  afforded  to  him  of  exercising  his  jodg. 
ment  and  authority  aa  to  whether  the  aupplies  shouM  go  on  or  not,  of  which,  in  this  instance,  ba 
was  deprived.    Tht  authority,  therefore,  as  proved  by  the  witness,  was  not  pursued. 

We  think  that  tbe  attention  of  the  jury  was  not  directed  to  these  considerations,  on  tba 
ovidence,  aa  it  sbouhl  have  been:  and,  therefore,  there  must  be  a  new  trial:  the  evidenca  of 
Hawkaa  Smith,  who  has  died  ainee  tbe  last,  to  be  read  from  the  learned  judge*s  c  otea. 
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commanding  Aem  to  admit  Ftancis  Tebbutt,  clerk,  into  the  said  asylam 
to  perform  his  duties  as  chaplain,  and  to  paj  him  the  arrears  of  his  salary 
as  such  chaplain. 

By  the  affidavits  it  appeared  that  Mr.  Tebbutt  was  elected  chapIaiB  of 
the  asylum  by  the  visiting  justices  on  the  11th  July,  1839,  at  a  safauy 
of  150^,  his  duties  to  commence  on  the  first  Sunday  of  the  August  follow- 
ing, and  that  he  did  then  enter  upon  his  duties,  having  been  previously, 
)nd  since  his  election,  licensed  by  the  Archbishop  of  Canterbury,  in  wh(»e 
diocese  the  affidavits  stated  the  asylum  to  be. 

On  the  29di  April,  1841,  the  visiting  justices  passed  the  fidlovii^ 
resolution  :  ^^  That  the  committee  feel  themselves  imperatively  called  upoo 
to  cancel  the  appointment  of  the  chaplain,  and  do  hereby  resolve  that  his 
appointment  shall  cease  anddetermine  at  Ae  expiration  of  the  current  year 
of  his  office,  and  that  he  shall  cease  to  hold  the  office  of  chaplain,  or  pe^ 
form  any  of  the  duties  attached  thereto,  from  and  after  the  lltb  dayof 
July  next." 

On  the  25th  June,  1841,  the  following  letter  was  written  to  Mr.  Teb- 
butt by  the  clerk  to  the  visiting  Justices : 

*^'  Dear  sir, — T  am  directed  by  the  visiting  justices  of  the  Mid-  r*^ 
dlesex  County  Pauper  Lunatic  Asylum,  at  Hanwell,  to  give  you  *' 
notice  that  the  Reverend  John  Thomas  Burt  was  yesterday  appointed  bj 
them  to  be  your  successor  as  chaplain  of  that  establishment,  and  that  be 
will  enter  on  the  duties  of  the  situation  on  the  12th  day  of  July  next 

^^I  remain.  Ax., 

"  Charles  Wright.'* 

The  visiting  justices  afterwards  applied  to  the  Archbishop  to  revoke 
Mr.  Tebbutt's  license,  and  grant  a  license  to  Mr.  Burt ;  but  his  grace 
refused  to  do  either.  Mr.  Burt,  however,  from  the  11th  of  July,  1841, 
had  performed  the  duties ;  &nd  Mr.  Tebbutt  had  not  been  allowed  to  do  so 
by  the  visiting  justices.  Mr.  Tebbutt  insisted,  in  his  communications  with 
the  visiting  justices,  that  he  contmued  to  be  chaplain  so  long  as  his  license 
was  not  revoked ;  and  on  two  Sundays,  namely,  the  18th  July  and  7th 
November,  1841,  he  presented  himself  at  the  asvlum,  between  the  hours 
of  ten  and  eleven  in  die  morning,  and  demanded  to  be  admitted  in  order 
to  the  performance  of  the  duties  of  chaplain,  but  was  refused  admittance. 
The  affidavits  also  contained  statements  respecting  the  circumstances 
which  led  to  the  dismissal  of  Mr.  Tebbutt ;  but,  from  the  ground  taken 
by  the  court  in  deciding  the  case,  it  becomes  unnecessary  to  notice  these 
statements  anv  further. 

Sir  W.  W.  FoUettf  Solicitor-General,  and  Whiteburst  now  shoired 
cause.  The  appointment  and  dismissal  of  the  chaplain  rests  entirely  with 
the  visiting  justices.  Stat.  9  G.  4,  c.  40,  s.  30,  enacts  that  the  major  pait 
of  the  visitors,  not  bein^  fewer  than  three,  ^^  diall  from  ^time  to  r*4jj 
time  make  such  regulations  as  to  diera  sball  seem  expedient  for 
the  management  and  conduct^'  of  the  asylum,  ^^  in  which  regulations  shall 
be  set  forth  the  number  and  descripti  in  oi  officers  and  servants  to  be  kept, 
Ae  duties  to  be  required,  and  what  salaries  respectively  shall  be  paid  to 
them,  and  may  appoint  a  treasurer,  and  such  otber  officers  and  servants, 
together  with  such  number  of  assistants  as  they  shall  from  time  to  time  fiod 
necessary,  in  proportion  to  the  number  of  persons  confined  in  such  county 
lunatic. asylum,  and  may  dismiss  any  such  officer,  servant,  or  assistant, 
if  they  see  occasion."  The  wofd  *'  officer"  comprehends  the  cbaplain. 
That  was  held  in  Begina  v.  7%e  Guardians  of  the  Poor  of  the  BraMm 
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Vmmy  1  Q.  B.  130,--<41  £.  c.  L.  R.)  under  stat.  4  &  6  W.  4,  c.  76, 
8.  46.  If  this  be  not  so,  st^t.  9  G.  4,  c.  40,  contains  no  power  whatever 
for  fixing  the  salary  of  the  chaplain.  Reliance  is  placed,  on  the  other  side, 
upon  sect.  32,  which  enacts  that  in  every  case  where  a  coun^  lunatic 
asylum  shall  be  provided,  a  chaplain  shall  be  appointed  for  the  same, 
vrhich  chaplain  shall  be  in  full  orders,  and  shall  be  licensed  by  the  bishop 
of  the  diocese ;  and  the  said  license  shall  be  revocable  by  the  bishop  when- 
ever he  shall  think  fit  to  withdraw  it ;  and  such  chaplain  shall  perform  on 
each  Sunday,  and  on  the  great  festivals,  the  divine  service  of  our  church, 
according  to  the  forms  by  law  established."  This  clause  is  merely  in  the 
nature  of  a  proviso  to  sect.  30:  its  effect  is  that,  among  the  officers 
appointed  by  the  visitors,  there  shall  always  be  a  chaplain,  but  that  the 
chaplain  whom  the  visitors  appobt  must  also  be  licensed  by  the  bishop, 
*4361  ^^^  ftgsiin  may  revoke  his  license  when  *he  thinks  fit.  But  this 
■■  does  not  give  the  bishop  the  power  of  appointment  or  dismissal :  it 
is  inserted  merely  lest  the  power  of  appointment  given  to  the  visitors  should 
be  understood  as  authorizing  the  party  appointed  to  act  without  the  bishop's 
license.  That  is  simply  a  protection  of  the  ordinary  ecclesiastical  autho- 
rity, the  extent  of  which  appears  by  3  Bum's  £cc.  L.  268,  8th  edition. 
(Public  Worship,  iv.  11.)  This  is  exacdy  the  course  pursued  in  the  Jail 
Act,  stat.  4  G.  4,  c  64.  There  sect.  10  prescribes  certain  rules  and 
regulations:  sect.  12  enables  the  justices  in  quarter  or  general  sessions 
(and  in  London  the  mayor  and  aldermen)  to  make  additional  rules :  sect. 
28  enacts  ^*  that  the  justices  assembled  in  general  or  quarter  sessions  shall 
and  they  are  hereby  required  from  time  to  time  to  nominate  for  each  prison 
within  their  jurisdiction,  to  which  this  act  shall  extend,  a  clergyman  of  the 
church  of  England  to  be  chaplain  thereof;"  and  fixes  the  salary :  sect.  29 
enacts,  '*  that  no  cler^man  so  nominated  shall  officiate  in  any  pnson  until  he 
shall  have  obtained  a  license  for  that  purpose  from  the  bishop  of  the  diocese 
wherein  the  prison  is  situate,  nor  for  any  longer  time  than  while  such  license 
shall  continue  in  force ;  and  notice  of  every  such  nomination  shall,  within  one 
month  after  it  shall  take  place,  be  transmitted  to  the  bishop  by  the  clerk 
of  the  peace  or  town  clerk :"  and  then,  sect.  30,  after  prescribing  the 
duties  of  the  chaplain,  enacts  that,  'Mf  it  shall  appear  to  the  justices  in 
general  or  quarter  sessions  assembled,  that  any  chaplain  is  incompetent  to 
the  due  performance  of  his  duties,  or  is  unfit  to  be  continued  in  his  office, 
or  shall  have  refused  or  wilfully  neglected  to  perform  the  duties  required 

*4371  ^'  ^^^  ^y  ^^^  ^^^^  ^^^  ^regulations  to  be  made  as  directed  by 
^  this  act,  they  are  hereby  empowered  to  remove  him  from  such 
office."  A  rector  appoints  his  own  curate ;  but  the  curate  nevertheless 
requires  the  license  of  the  bishop.  Sect.  32  of  stat.  9  G.  4,  c.  40,  pre- 
scribes to  the  chaplain  the  performance  of  service,  according  to  the  forms 
by  law  established,  on  Sundays  and  the  great  festivals;  from  which  it 
has  been  inferred  that  the  office  of  the  chaplain  falls  under  the  general 
ecclesiastical  law,  and  that  the  appointment  must  be  made  by  some  eccle- 
siastical authority;  but  this  would  show  that  noblemen  have  not  the 
appointment  of  their  own  chaplains.  For  such  chaplains  are  also  under 
ecclesiastical  regulations  as  to  the  service  which  they  perform.  If  it  be 
said  that  propeny  the  appointment  is  in  the  incumbent  of  the  parish  in 
which  the  asylum  is  situate,  the  answer  is  that  here  the  applicant  has  not 
been  so  appointed  in  fact,  and  cannot  therefore  claim  this  writ,  whether 
the  tiile  of  the  new  appointee  be  good  or  bad.  And,  further,  as  the  office 
is  actually  filled  by  the  new  appointment,  the  proper  remedy  is  not  by 
andamus.  3r2 
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H(Ucombe,  Sent.,  and  W,  H.  Waisorij  contra.  This  is  clearly  a  public 
ecclesiastical  office,  as  appears  from  the  duties  prescribed  in  sect.  32  of 
Stat.  9  G.  4,  c.  40.  In  Famworth  r.  The  Bishop  of  Chester^  4  B.  &  C. 
565,  it  was  laid  down,  by  Abbott,  C.  J.,  "  that  no  person  can  be  autbo* 
rized  to  preach  publicly  within  a  chapel  to  which  all  the  inhabitants  of  the 
district  may  have  a  right  to  resort,  without  the  consent  of  the  clergyman 
to  whom  the  cure  of  souls  is  given,"  unless  the  chapel  has  been  endowed 
beyond  time  of  legal  memory.  Sect.  30  of  stat.  9  G.  4,  c.  40,  r«^ 
*must  be  understo^  as  applvmg  to  lay  officers  only.  Unless  sect  '' 
32  give  the  appointment  ancl  dismissal  to  the  bishop,  these  powers  most, 
upon  the  principles  of  common  law,  be  within  the  province  of  the  mcum- 
bent  of  the  parish.  It  is  suggested  that,  unless  the  office  be  comprehended 
in  sect.  30,  there  is  no  power  of  giving  the  chaplain  a  salary.  But  sect. 
12  enacts  that  the  justices  in  general  or  quarter  sessions  may  assess  and 
tax  special  county  rates,  in  order  to  defray  the  necessary  expenses  for  the 
execution  of  this  act."  It  is  true  that  ft  clergyman  is  an  '^  officer"  under 
stat.  4  &  5  W.  c.  76,  s.  46  ;  but  that  is  because  the  interpretation  clause, 
sect.  109,  of  the  same  act,  expressly  assigns  that  meaning  (among 
others)  to  that  word  in  the  particular  act.  Sect.  32  of  stat.  9  G.  4,  c.  40, 
gives  the  bishop  absolute  power  of  granHng,  withholding,  and  revokii^ 
licenses.  If  this  be  not  held  to  vest  in  him  the  power  of  appointment  and 
dismissal,  it  may  become  impracticable  to  give  effect  to  the  act ;  for  the 
bishop  may  refuse  a  license  to  the  appointee  of  another,  or  may  revoke  it, 
or,  upon  a  dismissal,  may  refuse  to  license  any  successor.  And  this  is  not 
an  improbable  event ;  since  it  may  well  happen  that  the  visiting  justices 
may  be  avowed  dissenters  from  the  established  church,  or  may  bold 
opinions  which  the  bishop  deems  inconsistent  with  its  doctrines :  and  die 
appointments,  if  in  the  hands  of  the  justices,  may  be  influenced  accord- 
ingly. No  argument  can  be  drawn  from  the  practice  under  the  Jail  Act, 
4  G.  4,  c.  64 ;  for  there  sect.  30  gives  the  power  of  removal  in  expies 
terms  to  the  justices,  as  would  have  been  done  here  if  the  legislature  bad 
had  the  same  intention.  The  clear  object  of  stat.  9  G.  4,  c.  40,  s.  32,  vas 
to  prevent  laymen  from  interfering  in  what  is  a  matter  purely  of  ecclesias 
*tical  discipline.  If  it  be  said  that  the  visiting  justices  ought  to  be  r^^ 
enabled  to  control  the  chaplain's  intercourse  with  the  patient,  that  ^ 
is  at  any  rate  no  argument  against  his  performing,  without  ^eir  control, 
the  duties  mentioned  in  sect.  32,  which  are  all  that  he  is  strictly  bound  to 
perform.  It  is  said  that  mandamus  is  not  the  proper  remedy,  because  a 
successor  has  been  appointed.  But,  first,  this  is  not  an  office  for  whicb  a 
ouo  warranto  would  lie;  and,  secondly,  the  successor  has  not  been 
licensed,  so  that  the  office  is  not  full.  Further,  the  claimant  is  at  any  rate 
entitled  to  his  salary  up  to  the  end  of  his  current  year  of  office.  (Tb« 
argument  as  to  this  is  omitted.) 

Lord  Denman,  C.  J.  This  rule  calls  on  the  visiting  justices  of  tbe 
Middlesex  Lunatic  Asylum  to  show  cause  why  they  should  not  be  com* 
manded  by  mandamus  to  admit  Mr.  Tebbutt  into  the  asylum  (hat  he  may 
perform  his  duties  as  chaplain,  and  to  pay  the  arrears  of  his  salary.  It 
appears  to  me  that  they  have  shown  sufficient  cause,  and  that  the  rule  most 
be  discharged.  If  we  felt  any  reasonable  doubt,  we  would  call  for  a 
return,  in  order  that  the  question  might  be  solemnly  discussed :  but  it  does 
not  seem  to  me  that  any  reasonable  doubt  has  been  raised.  I  found  my 
opinion  on  the  30th  and  32d  sections,  which  are  quite  essential  to  tbe 
creating  of  any  power  of  appointment  at  all.     The  32d  section  provides 
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that  a  chaplain  shall  be  appomted  for  the  asylum,  who  shall  be  licensed 
b^  the  bishop,  and  that  sach  Lcense  is  to  be  revocable  by  the  bishop  at 
his  discretion.  It  is  contended  that  this  power  of  revocation  gives  the 
bishop,  in  effect,  the  power  of  appointment  and  dismissal.     But  it  seems 

*4401  ^  ^^  ^^^^  *^^  ^"^y  rational  mode  of  expounding  the  32d  section 
-'  is  to  read  it  together  with  the  30th,  which  enacts  that  the  visiting 
justices  ^^  may  appoint  a  treasurer  and  such  other  officers  and  servants, 
together  with  such  number  of  assistants  as  they  shall  from  time  to  time 
find  necessary,"  ^^  and  may  dismiss  any  such  officer,  servant,  or  assistant, 
if  they  see  occasion."  If  it  had  been  intended  that  any  other  than  the 
magistrates  should  appoint  and  dismiss  the  chaplain,  there  would  have 
been  an  exception  in  respect  of  him  in  sect.  30,  or  an  express  provision 
for  his  appointment  and  dismissal  in  sect.  32.  But  the  32d  section  merely 
requires  that  the  power  of  appointment  shall  be  exercised  by  the  appoint* 
ment  of  a  chaplain,  subject  to  the  bishop's  power  of  withholding  or  revok- 
ing the  license.  No  power  to  appoint  the  chaplain  is  directly  given^ 
unless  he  is  bcluded  in  the  30th  section  under  the  word  ^^  officers."  We 
may  perhaps  regret  that  the  expression  in  the  act  is  not  more  directly 
pointed.  But  I  think  the  chaplain  would  be  considered  an  officer  here,  as 
he  was  under  stat.  4  &  5  W.  4,  c.  76,  s.  46,  in  Ref^ina  v.  The  Gtuirdians 
of  the  Poor  of  the  BrahUree  Union,  1  Q.  B.  130— (41 E.  C.  L.  R.)  Under 
the  Jail  Act,  4  G.  4,  c.  64,  s.  30,  the  sessions  have  power  to  remove  a 
chaplain  who  refuses  or  neglects  to  conform  to  the  regulations  made  under 
that  act.  By  that  act,  though  the  chaplain  is  appointed  by  the  sessions, 
(sect  28),  he  cannot  officiate  till  licensed  by  the  bishop  (sect.  29).  There, 
however,  sect.  30  confers  certain  powers  and  imposes  certain  duties  on  the 
chaplain ;  which  might  entitle  him  to  say,  in  the  event  of  dismissal,  that 
the  case  was  not  within  the  act.    But  here  there  may  well  be  strong 

^4411  *''^^^^'^^  ^'^^  giving  ^  l&wr  discretion  to  the  justices.  Where  the 
^  persons  whom  the  cha|Main  is  to  attend  are  in  possession  of  their 
reason,  it  may  be  proper  to  specify  more  distinctly  the  grounds  which  shall 
authorize  the  removal  of  the  chaplain.  But,  in  the  case  of  persons  in  a 
lunatic  asylum,  instances  may  occur  in  which  it  would  be  dangerous  even 
to  touch  upon  reli^ous  subjects.  The  observations  made  on  sect.  12 
scarcely  require  notice.  That  section  merely  enacts  that  the  sessions  shall 
have  power  to  defray  the  expenses  by  laying  special  county  rates ;  but  the 

r>wer8  relating  to  the  execution  of  the  detaus  of  the  act  are  left  untouched, 
do  not  know  that  it  is  necessary  to  show  that  the  bishop  has  not  the 
power  of  appointment ;  though  I  think  that  he  has  only  to  take  care  not  to 
give  a  license  where  the  person  appointed  is  not  a  clergyman  of  the  church 
of  England,  able,  fit,  and  willing  to  perform  the  duties.  But  the  duties 
cannot  be  the  same  in  all  cases.  A  patient  when  recovering  may  require 
constant  personal  attendance ;  but  in  a  different  stage  of  the  disease  a  diiier^ 
ent  course  may  be  advisable.  We  are  not  here  to  revise  the  discretion 
i^xercised  by  the  justices,  or  to  assume  that  it  Las  been  exercised  per^ 
versely:  where  a  discretion  is  given,  we  must  suppose  that  they  will 
perform  properly  the  serious  duties  thrown  upon  them.  On  comparing  this 
act  with  the  Jail  Act,  4  G.  4,  c.  64,  we  find  that  in  the  Jail  Act  the  jus> 
tices  have  power,  by  sect.  12,  to  make  regulations  in  addition  to  those 
laid  down  by  the  act,  as  may  seem  to  them  expedient :  in  this  act,  by  sect. 
30,  the  justices  have  power  to  dismiss  if  they  see  occasion.  A  large  di9» 
^4421  ^^^^^'^  ^  given  in  each  instance :  but,  as  might  be  expected,  *th« 
-I  discretion  as  to  the  dismissal  of  officers  is  larger  in  the  case  of  m 
Junatic  asylum  than  in  that  of  a  jail. 
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Patteson,  J.  On  reading  sects.  30  and  32  of  stat.  9  G.  4,  c.  40, 
there  really  is  no  doubt  of  the  power  of  the  justices  to  remove.  No  man- 
damus therefore  ought  to  go.  Whether  or  not  the  legislature  cootemplated 
all  the  consequences  which  might  arise  (as  if  the  bishop,  upon  a  remoyal, 
were  to  refuse  to  revoke  his  license  granted  to  the  clei^gyman  who  is 
removed,  or  grant  a  license  to  another),  we  most  adhere  to  the  words  of 
the  statute.  Sect.  32  is  in  the  nature  of  a  proviso  annexed  to  sect.  30 ;  it 
is  not  itself  an  express  enactment  as  to  the  appointment ;  if  it  were  so,  it 
would  be  very  imperfect,  for  it  does  not  prescribe  who  is  to  a[^int ;  and 
the  appointment  would  be  left  undetermined,  unless  we  could  hold,  as  my 
brother  Halcambe  suggests,  that,  as  a  matter  of  general  law,  the  appoint- 
ment was  with  the  incumbent  of  the  parish.  The  power  of  appointing  is 
clearly  given  to  the  visiting  magistrates  by  sect.  30,  the  chaplain  being  one 
of  the  officers."  Then  follow,  in  the  same  section,  the  words  giriog 
power  to  dismiss.  Unless  we  are  to  strike  these  words  out,  it  is  impossible 
to  deny  that  the  visiting  justices  have  the  power  of  dismisiod.  The  enact* 
ment  is  not  indeed  so  precise  as  in  sect.  30  of  the  Jail  Act,  4  G.4,c.64. 
But  the  provision  which  we  do  find  in  the  Jail  Act  suggests  strong  reasons 
for  the  interpretation  which  we  are  putting  on  tlie  act  before  us.  For  bj 
the  Jail  Act  the  justices  have  expressly  the  power  to  remove,  ahhough  tbe 
chaplain  to  tbe  jail  must  be  licensed  as  here.  That  gets  rid  of  any  general 
argument  as  to  the  impropriety  of  vesting  the  power  of  appointment  in  tbe 
justices  with  *a  power  of  granting  or  revoking  a  license  in  the  rtj4« 
bbhop.  And,  as  my  lord  has  pointed  out,  there  are  very  strong  rea- 
sons,  in  the  case  of  a  lunatic  asylum,  for  giving  the  discretion  to  the  justices. 
A  clergyman,  who  would  perform  his  duty  with  perfect  correctness  in  any 
other  situation,  might  yet  so  conduct  himself  as  to  be  unfit  for  the  situa- 
tion of  chaplain  to  a  lunatic  asylum.  To  me  it  appears  that  sect.  32  ex- 
cludes the  supposition  that  the  appointment  is  to  be  in  the  bishop.  Fori 
by  that  section,  a  chaplain  is  to  be  appointed,  who  is  to  be  licensed.  The 
license  therefore  is  subsequent  to  tbe  appointment.  With  respect  to  tbe 
regulations  which  visiting  justices  may  impose,  I  can  conceive  that  greit 
difficulties  may  arise.  For  they  may  think  it  right  to  impose  regulations, 
obedience  to  which  a  clergyman  may  deem  incompatible  with  his  dutj. 
But,  if  inconveniences  of  that  sort  exist,  it  is  for  the  legislature  to  care 
them. 

CoLEEiOGE,  J.  Although  some  important  questions  have  been  discussed. 
I  thmlc  the  difficulties  have  principally  arisen  from  die  introduction  of 
irrelevant  matter;  and  the  importance  even  of  that  matter  has  been  ezag- 
gjerated.  We  are  not  now,  I  think,  to  discuss,  directly  or  indirectly,  the 
right  of  the  bishop  or  the  incumbent.  If  either  were  to  appoint,  and  their 
appointee  were  to  come  in  and  make  claim,  those  rights  would  be  brought 
under  discussion :  but  we  are  now  to  consider  whether  or  not  Mr.  Tebbutt 
be  entitled  to  this  writ.  As  to  the  salary,  there  may  or  may  not  be  a  por- 
tion due :  but,  if  the  claim  for  that  be  separated  fipora  the  rest  of  the  claia, 
diere  has  been  no  such  demand  made  as  will  entitle  him  to  the  writ;  if 
it  be  thought  proper  to  raise  a  question  on  *that,  let  there  be  a  r«^^ 
distinct  demand  and  refusal.  But  the  other  point  depends  upon 
this,  whether  or  not  this  individual  has  a  right  to  be  admitted.  Now  be 
has  been  either  well  or  ill  appointed.  If  ill,  he  has  no  claim :  if  well,  by 
whom  ?  Clearly  not  by  the  bishop  or  the  incumbent,  nor  by  any  one  but 
die  justices.  If  so,  under  what  authority?  Not  under  the  general  autho- 
rity of  ^he  justices,  but  in  their  character  of  visitors  of  the  asylum ;  that  is 
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under  sect.  30  only.  In  that  section  there  are  words  giving  them  general 
power  to  appoint  officers  and  servants.  But  it  is  contended  that  those 
general  words  cannot  be  understood  to  include  this  special  functionary. 
Why  not  ?  What  is  there  degrading  to  him  in  saying  that  he  is  an  officer? 
That  is  the  description  in  the  Jail  Act,  4  G.  4,  c.  64,  as  appears  by  com- 
paring sect.  12  with  sect  30.  It  is  also  the  description  in  stat.  4  &  5  W. 
4,  c.  76,  ss.  46,  109,  as  we  have  lately  decided.  But  then  it  is  said 
to  be  unlikely  diat  the  legislature  could  have  vested  in  laymen  a  discre- 
tionary power  to  remove  a  clergyman.  That  is  actually  done  under  stat. 
4  G.  4,  c.  64,  s.  30.  No  doubt,  the  power  is  there  more  definitely  marked 
out :  yet  there  can  be  no  reason  for  mterpreting  the  two  acts  dmerently : 
and  my  lord  has  already  pointed  out  why  the  enactment  is  more  precise  in 
one  than  in  the  other.  Sect.  32  of  stat.  9  G.  4,  c.  40,  is  clearly  a  proviso 
to  sect.  30;  the  intermediate  section,  31,  carries  out  the  enactment  of 
sect.  30  as  to  the  weekly  rate.  If  we  looked  at  sect.  32  alone,  we  should 
find  no  power  of  appointment  given  at  all.  If  the  bishop  or  incumbent 
has  the  power,  under  this  section,  whence  is  the  salary  to  come  ?  My 
brother  Halcombe  referred  us  to  sect.  12.  That,  however,  only  gives  the 
•4451  P^^^'  ^f  defraying  ^expenses  in  general  by  special  county  rates. 
-'  Then  do  not  sections  30  and  32  reasonably  admit  of  a  consistent 
interpretation?  Sect.  30  gives  the  visiting  justices  power  to  appoint 
officers ;  and  by  sect.  32  they  are  bound  to  appoint  a  chaplain,  who  is  to 
be  in  fiill  orders :  and,  that  the  ecclesiastical  jurisdiction  may  be  preserved, 
the  chaplain  must  have  also  the  license  of  the  bishop  of  the  diocese ;  and 
the  license  is  revocable  by  the  bishop.  It  is  certainly  possible  to  suggest 
a  case  in  which  the  bishop,  by  a  capricious  exercise  of  the  power,  or  the 
justices,  by  an  improper  appointment,  may  impede  the  working  of  this 
act.  But  we  must  consider  that  the  legislature,  when  it  reposes  confidence 
in  particular  fiinctionaries,  assumes  that  they  will  act  reasonably.  It  is  not 
reasonable  to  argue  this  question  as  if  the  only  duties  incumbent  upon  the 
chaplain  were  the  performance  of  service  on  Sundays  and  the  great  festi- 
vals, as  prescribed  in  sect.  32.  That  is  not  a  fair  interpretation.  Can  it 
be  supposed  that  the  chaplain  is  not  also  to  give  spiritual  advice  and  con« 
solation  to  the  patients  in  proper  cases  ?  If  such  a  construction  as  this  is 
required,  the  inference  must  be  that  the  argument  cannot  be  supported. 

WiGHTMAN,  J.  It  is  admitted  that  the  original  appointment  of  Mrl 
Tebbutt  was  right.  But  then  it  is  areued  that  the  justices  have  no  power 
to  dismiss.  It  is,  however,  only  by  incorporating  sect.  32  with  sect.  30 
that  any  power  of  appointment  appears  at  all.  If  so,  seet.  30  authorizes 
the  dismissal  as  well  as  the  appointment.  This  is  the  most  natural  view 
of  the  intention  of  the  legislature ;  and  it  introduces  no  inconsistency. 
Sect.  32,  in  terms  and  enect,  is  a  proviso  to  sect.  30,  the  intermediate 
*44fil  ^^^'^"  containing  merely  a  provision  *for  raising  money  to  carry 
-<  out  sect.  30.  It  is  said  that  this  constsuetion  is  objectionable,  as 
giving  laymen  a  control  in  spiritual  matters.  That  might  create  a  diffi- 
culty, if  a  check  were  not  placed,  by  sect.  32,  in  the  hands  of  the  bishop. 
No  difficulty  now  arises,  which  mi^ht  not  eoually  arise  under  the  Jail  Act, 
4  G.  4,  c.  64.  The  only  difference  is,  thai  in  one  case  the  power  is  given 
to  the  justices  in  general  or  quarter  sessions,  and  in  the  other  16  the  visit 
ing  justices. 

Rule  dischai-ged. 

voT*.  xLn.  95 
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THE  QUEEN  v.  The  Inhabitaots  of  ST.  GILES  in  the  Fields. 

l^nper,  in  1896,  panhued  a  letMboid  interen  in  pnriA  3^  for  tn  unexpired  lann  of  94  jtm, 

■ulQeet  to  in  ennonl  rant  of  150  guineas.    He  oocopied  the  premiaea  mora  cfaaa  foitf  diyi. 

and  then  fifally  quilted  them  and  oeaaed  to  raaide  within  ten  milee. 
Held,  that  he  had  gained  a  settlement  in  J.  **by  virtue  of*  a  •>  poseesnon**  of  an  ••sMaie  or  imer. 

esi**  in  J.,  within  the  meaning  of  atat.  4  &  5  W.  4,  e.  76,  a.  68^  which  aectlement  wu  i« 

when  he  remofed  to  the  distance  of  ten  miles. 

On  aroeal  against  an  order  of  Henry  Moreton  Dyer,  Esq.,  a  police  magis- 
trate of  tbe  metropolis  (a),  dated  14th  November,  1840,  K>r  the  removal  of 
Henry  Walter  from  the  parish  of  St.  Giles  in  the  Fields,  Middlesex,  to  the 
parish  of  St  James,  Westminister,  in  the  same  county,  the  sessions  qaaabed 
the  order,  subject  to  the  opinion  of  this  court  upon  the  following  case. 

The  ^uper,  on  6th  September,  1826,  became  the  purchaser,  for  1573/., 
of  certain  leasehold  premises  called  the  Turk's  Head,  situate  in  the  appel- 
lant parish.  The  leasehold  interest  purchased  by  the  pauper  \nis  for  aa 
unexpired  term  of  ninety-four  years,  subject  to  the  reserved  annual  rest 
of  150  guineas ;  and  on  the  day  above  mentioned  be  paid  the  purcluls^ 
iQoney,  and  a  conveyance  of  the  premises  was  duly  executed  to  him.  r«ii^ 
*The  pauper  and  his  fiunily  occupied  the  premises  from  the  time  of 
the  purchase  until  June,  1827,  when  an  execution  was  put  into  the  hoose, 
under  which  the  pauper's  goods  were  sold.  The  house  was  then  shat  op 
until  25th  October,  in  the  same  year,  when  the  pauper  assigned  the  lease  to 
another  party,  who  thereupon  entered  into  possession  of  the  premises,  and  tk 
pauper  never  returned  to  them.  The  pauper  has  not  since  that  time  done 
any  act  to  gain  a  settlement  elsewhere.  The  pauper  paid  the  reserred 
rent  for  the  whole  period  that  he  held  the  lease.  In  1836,  the  pauper  le- 
moved  to,  and  resided  at,  a  place  more  than  ten  miles  distant  from  tke 
appellant  parish. 

The  question  for  the  opinion  of  this  court  was.  Whether,  upon  Ae  above 
facts,  the  pauper  was,  at  the  time  of  the  order  of  removal,  legally  settled 
m  the  appellant  parish  ?  If  this  should  be  decided  in  the  affinnatiye,  tke 
order  of  sessions  was  to  be  quashed  ;  if  otherwise,  the  order  of  sessions  to 
stand  confirmed. 

AdolphuSy  in  support  of  the  order  of  sessions.  The  pauper's  settle- 
ment by  estate  was  lost  by  his  ceasing  to  reside  within  ten  miles,  stat  4 
&  5  W.  4,  c.  76,  s.  68,  enacting  ^^  that  no  person  shall  be  deemed"  '^t0 
retain  any  settlement,  gained  by  virtue  of  any  possession  of  any  estate  or 
interest  in  any  parish,  for  any  longer  or  further  time  than  such  person  i^ 
inhabit  within  ten  miles  thereof;  and  in  case  such  pei^n  shall  cease  to 
inhabit  within  such  distance,  and  thereafter  become  chargeable,  such  pe^ 
«on  shall  be  liable  to  be  removed  to  the  parish  wherein  previously^ 
such  inhabitancy  he  ma^  have  been  legally  settled ;"  or  to  any  pan* 
where  he  may  have  gained  a  settlement  adfter  such  inhabitancy.  r«443 
*Here  the  pauper,  in  1836,  removed  to  the  distance  of  more  than 
ten  miles,  and  without  anv  mind  to  return.  The  statute  would  not  ap]H7i 
if  tbe  pauper  had  gained  a  settlement  under  stat.  6  G.  4,  c.  57,  s.  t\ 
but  he  haa  not ;  for  by  that  act  an  occupation,  not  a  mere  holding)  ^ 
requisite ;  Ran  v.  DUdieai,  9  B.  &  C.  176 ;  and  here  the  pauper  did  oot 
in  any  manner  occupy  after  June,  1827. 

JEetty,  contra.    It  has  not  yet  been  determined  whether  stat  4  &  5  n .  % 
e*  76,  8.  68,  extinguishes  the  settlement  or  only  suspends  it  during  noo- 

(A)  See  as  CO  the  jwiidietioii  of  OM  poUoa  jnaiioa,  ittL  S  A  3  Viet,  e.71,  s.  li 
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readence.  [Lord  Demmah,  C,  J.  The  latter  part  of  the  clause  enacts 
that,  if  die  person  shall  cease  to  inhabit,  and  thereafter  become  chargea- 
ble, he  shall  be  remoyed  to  the  parish  **  wherein  previously  to  such  in- 
habitancy he  may  have  been  legally  setded."]  Then,  without  further 
contestii^  diis  pomt,  it  is  to  be  considered  whether  the  pauper  had  not,  in 
1826-7,  acquired  a  setdement  mdefeasible  by  stat  4  &  6  W,  4,  c.  76, 
s.  68.  He  took  the  estate  in  question  as  purchaser  of  a  leasehold  interest, 
and  would  have  been  deemed,  under  stat  13  &  14  Car.  2,  c.  12,  s.  1,  to 
gain  a  setdement  by  coming  to  setde  in  a  tenement  not  under  the  yearly 
value  of  10/.  Neither  stat  69  O.  3,  c.  50,  nor  stat  6  G.  4,  c.  67,  would 
aflect  this  case,  because  they  apply  to  houses  or  land  which  a  par^  holds 
merely  as  tenant :  here  the  pauper  was  purchaser  of  a  valuable  lease,  and 
held  as  a  proprietor  residing  irremoveably  on  his  own  estate.  Nor  does 
stat  4  &  6  W.  4,  c.  76,  s.  68,  operate  upon  this  setdement,  since  it  was 
not  gained  by  mere  "  possession"  of  the  estate,  but  by  residence  upon  it 
in  the  character  of  an  owner.  The  distinction  between  an  occupation 
^AAQl  as  ^tenant  and  a  coming  to  setde  is  drawn  by  Denmak,  C.  J.,  in 
^^J  Rex  V.  St.  Mary,  Newin^on,  6  B.  &  Ad.  540.  [Wigbtbian,  J. 
While  he  held  the  estate  and  resided  within  ten  miles,  was  not  it  a  pos- 
session ?]  He  might  have  possession  within  sect.  68  of  the  late  act,  but 
a  setdement,  independent  of  that  possession,  under  13  &  14  Car.  2,  c. 
12,  s.  1,  by  coming  to  setde.  The  same  act  of  the  pauper  may  give  set- 
tlements under  diflerent  statutes.  If  it  had  been  meant  by  the  late  statute 
to  abolish  setdements  of  this  kind,  more  comprehensive  words  should 
have  been  used.  [Patteson,  J.  Even  according  to  your  view,  it  would 
be  necessary  that  the  pauper  should  have  been  in  actual  possession.  Will 
not  diat  bring  him  widiin  stat.  4  &  6  W.  4,  c.  76,  s.  68  ?]  The  lan- 
^aee  there  applies  only  to  a  possession  where  there  is  no  other  ingredient 
in  the  claim  to  a  settlement. 

Lord  Denbcak,  C.  J.  A  coming  to  settle,  within  stat.  13  &  14  Car.  2, 
c.  12,  s.  1,  would  be  a  "  possession''  within  sect  68  of  the  late  act.  The 
order  of  sessions  was  right. 

Patteson,  J.  The  word  "  possession,"  in  sect  68,  is  very  strong. 
And  this  was  a  renting  within  stat.  6  G.  4,  c.  57,  s.  2.  It  would  be 
strange  if,  by  the  course  of  argument  used  in  this  case,  the  statutes  as  to 
renting  tenements  could  be  evaded  under  the  supposition  of  a  coming  to 
settle.     The  order  of  sessions  must  be  confirmed. 

CoLEBiDGE  and  WiGHTMAN,  Js.,  concurrcd. 

Order  of  sessions  confirmed  (a). 

(a)  See  the  next  three 


*4501  *^^  ^^"^^  following  cases  may  conveniendy  be  introdaced  in 
J  this  place. 

The  QUEEN  9.  The  Inhabitants  of  WHISSENDINE. 

FenpeTt  being  eettled  tqr  epprentioeihip  in  Bl,  geined  a  nbeeqneat  eettlement  in  W.  tqr  neidinf  on 
an  eeiaie  there,  but,  beeoming  lunatic  while  he  continaed  to  raeide  on  the  reme  eetate,  he  waa, 
after  the  pareing  of  aiau  4  &  5  W.  4  c.  76,  removed  by  hie  ralationa  to  the  county  hinaiic  aiy 
hon,  more  than  ten  milee  from  W^  and  was  for  eeveral  yeara  maintained  in  that  aeylum,  partly 
by  hia  relativea,  partly  by  the  rente  of  his  said  eetate,  ontil,  thoee  reeoorces  proving  inadequate, 
k%  was  taken  ftom  the  asylum  and  brongbt  to  W.  for  one  night,  and  was  then  removed  aa  a 
pauper  lanatie  to  the  sane  BsyfaaBBi  by  wanaat  onder  eiai.  S  0. 4,  c.  40,  ft  38. 


766  The  Queen  v.  Whissendine.  BL  T.  1842.         [4S0 

HM,  ifaftt  M  order  of  jiaticM  on  the  overaeen  of  W^  mder  tht  bat  mralioiiid  cImm,  br  tl» 
payment  of  •  weekly  1001  for  bis  roeintenanoe  in  the  asylum  was  wrong,  the  pauper  btvini 
under  etat.  4  dc  5  W.  4,  c.  76,  a.  68,  lost  his  aetilement  in  W.  by  ceasing  to  inbabiL 

The  churchwardens  and  overseers  of  the  parish  of  Whissendine,  in  the 
oounty  of  Rutland,  appealed  against  an  ocder  of  two  justices  fi>r  the 
borough  of  Leicester,  which,  after  reciting  an  order  by  the  same  jusdcfs 
for  the  removal  of  Edward  Peach,  a  pauper  lunatic,  from  the  parish  of 
St.  Margaret,  in  the  said  borough,  to  the  lunatic  asylum  for  the  county  of 
Leicester,  and  that  the  same  justices  had  made  due  inquiry  into  bis  set* 
tlement,  adjudged  such  settlement  to  be  in  Whissendine,  and  ordered  the 
overseers  of  Whissendine  to  make  certain  weekly  payments,  pursoant  to 
the  statute,  to  the  treasurer  of  the  said  lunatic  asylum  in  that  behalf.  The 
sessions  confirmed  the  order  subject  to  the  opinion  of  this  court  on  a  caae, 
which  was  to  the  effect  following. 

In  1827  the  pauper,  being  then  about  17  years  old,  had  gained  a  8ettl^ 
ment  by  apprenticeship  in  the  parish  of  St.  Martin,  Leicester.  His  indes- 
tures  having  been  duly  cancelled,  he  then  went  to  live  with  his  mother  in 
Whissendine,  and,  from  that  time  to  the  beginning  of  1837,  continued  to 
reside  with  her  there,  in  a  house  forming  part  of  an  estate  which  the  pas* 
per  and  his  brothers  and  sisters  took  as  d^  nsees  under  their  ^father's  r«  jej 
vrill,  the  pauper  thereby  gaining  a  settlement  by  estate  in  the  ap-  ^ 
pellant  parish.  In  1837,  having  become  <juite  insane,  he  was  removed  bj 
his  relations  to  the  Leicester  county  lunatic  asylum,  more  than  ten  miles 
distant  from  Whissendine ;  and  he  remained  there  till  April,  1841,  being 
maintained  partly  by  his  relations,  and  partly  by  his  share  of  the  rents  of 
the  estate.  In  April,  1841,  hb  relations  declining  to  contribute  apy 
loneer  to  his  support,  he  was  taken  £rom  the  asylum  and  brought  to  Whis' 
sendine,  where  he  remained  one  nig^t,  but,  on  the  parish  officers  there  re- 
fusing to  acknowledge  him  as  their  pauper,  he  was  taken  back  to  Leices- 
ter, and  the  necessary  warrant  and  ofder,  being  the  order  appealed  against, 
for  his  removal  to  the  same  asylum  and  his  maintenance  there  as  a  psoper 
lunatic  at  the  expense  of  Whissendine,  were  duly  obtained,  served,  aao 
executed. 

On  the  trial  of  the  appeal,  the  appellants  contended  that  the  operatioB 
of  Stat.  4  &  5  W.  4,  c.  76,  s.  68,  under  the  .circumstances,  was  to  throv 
the  pauper  back  on  hb  antecedent  settlement ;  the  respondents  conteoded 
that  the  case  was  not  within  this  section,  and  that  the  section  does  sot 
apply  to  the  involuntary  removal  of  insane  persons.  The  Recorder  coo- 
firmed  the  order  subject  to  the  opinion  of  the  Court  of  Queen's  Beneh 
on  the  point  raised  at  sessions. 

The  case  was  argued  in  this  term,  January  25th. 

MelhTj  in  support  of  the  order  of  sessions.    The  case  of  pauper  looa- 

tics  is  governea  by  stat.  9  G.  4,  c.  40.     On  a  comparison  of  the  pream- 

ble  of  that  statute  with  the  preamble  of  stat.  4  &  6  W,  4,  c.  76,  nothing 

appears  to  show  that  the  legislature  had  any  intention  by  the  latter  statute 

to  alter  or.  amend  stat.  9  G.  4,  c.  40.     *[Lord  Denman,  C.  J.  rt^2 

There  is  no  reference  to  any  particular  statute;  the  langua^  is 

(quite  general.]    The  words  of  sect.  68  are  satisfied  by  referring  them  to 

-paupers  generally.     A  pauper  lunatic  is  an  exception  to  the  genieial  case: 

.he  cannot  gain  a  settlement  by  hiring  and  service,  or  any  other  act  of  his 

own.    An  ordinary  pauper  cannot  be  removed  firom  his  estate,  but  a  pao* 

per  lunatic  may  be  removed  by  the  parish  from  his  estate  to  the  lunatic 

asylum,  which  will  open  a  wide  door  to  firaud,  if  such  a  removal  is  to  pot 


462p  2  ^DOLFHua  &  Ellis,  N.  S.  767 

an  end  to  the  settlement     The  court  will  not  suppose  f  branch  of  law  to 
be  overturned  by  the  general  words  of  the  statute,  without  any  thing  to 
show  such  an  intention  on  the  part  of  the  legislature.     In  7%e  Mayor  of 
Leicester  y.  BurgesSy  5  B.  &  Ad»  246,  it  was  held  that  the  statute  11  O. 
4,  and  ^  W.  4,  c.  64,  for  permitting  the  general,  sale  of  beer  by  retM  in 
England,  does  not  supersede  the  custom  pfa  borou^,  that  so^person  sbaU 
cany  on  the  trade  of  an  alehpu/se  keeper  therein  t  who  is  not  ^  buVgess', 
because,  thou^  the  language  is  as  general  as  possible,  the'  stafqte  con^ 
tains  >]0  reference  to  local  custonis*    Sjeireral  instances  to  the  \\\:e  efhA 
are  collected  in  7  Bac.  Ahr.  457,  7th  edit.,' Statute,  (I)  5.    Secondly,  staft. 
4  &  5  -W.  4^  c.  76,  s.  6b,  applies  only  to  persons  who  are  in  a  condition 
of  mind  to  remove  voluntarily :  the  whole  section  being  construed  together, 
the  words  "  cease  to  inhabit"  imply  an  abandonment  of  the  intention  t6 
leturn.     The  word  \^  inhabit"  -  has  a  wide   signification,  and   does  not 
necessarily  include  residence  ;•  2  Inst.  702.     In  Rax  v.  Sargent^  5  T^  R; 
466^  Bex  v.  JWichdly  10  East,  511,  add' other  cases,  an  occasional  return 
^4531  ^  ^^^  pl&<^^  h^  heen  held  a  sufficient  ^residence  to  constitute  a 
J  good  burgess :  in  all  such  cases,  the  court  will  look  for  indications 
of  the  intention  to  return.     Would  removal  under  a  bad  order,  afterwards 
quashed  on  appeal,  extinguish  settlement  by  estate  ?  or  would  absence  on 
a  journey  do  so  ?    Here  the  absence  was  altogether  involuntary,  without 
any  thing  indicative  of  an  intention  to  inhabit  d9ewhere  than  in  the  parish 
where  the  estate  was.     Bex  v.  Occupiers  of  St,  Luke^s  Hospital^  2  Bur* 
1053,  S.  C.  1  W.  Bl.  249,  was  a  case  upon  rateability  in  respect  of  a 
lunatic  asylum ;  and  it  appears  from  The  Governors  of  the  Bristol  Poor  v. 
Wait  J  5  A.  &  E.  1,  that,  wherever  there  is  an  independent  occupier  for 
private  advantage,  he  is  rateable :  but  the  lunatics  occupying  the  hospital 
were  held  not  to  be  rateable ;  had  they  not  been  lunatics,  they  would  have 
been  rateable  (see  Bex  v.  Mundayy  1  East,  584 ;  Bex  v.   Gfreen,  9  B.  & 
C.  203 ;)  therefore,  lunatics  are  an  exception  to  the  general  law.  Then  the 
concluding  words  of  sect.  68,  ^^  or  in  case  he  may  have  subsequently  to 
such  inhabitancy  gained  a  legal  settlement  in  some  other  parish,  than  to 
such  other  parish,''  show  that  the  persons  referred  to  are  such  as  have  the 
capacity  ot  obtaining  a  subsequent  settlement.     [Lord   Denman,  C.  J.^ 
He  may  not  be  alwajrs  a  lunatic]    For  the  purposes  of  this  case,  it  must 
be  assumed  that  he  is  one.     [Patteson,  J.     You  say  sect.  68  means,  not 
merely  ^^  cease  to  inhabit"  within  the  distance,  but  voluntarily  "  go  to  in* 
habit''  somewhere  else :  suppose  him  to  be  sent  to  prison  ;  he  ceases  to 
inhabit]    The  jail  acts  provide  that  the  prisoners  shall  not  gain  a  settle- 
ment :  that  case,  like  this,  would  depend  upon  the  evidence  of  an  inten- 
tion to  return :  here,  there  is  nothing  to  indicate  any  other  intention  than 
that  of  returning  to  the  place  from  whence  he  had  been  removed  whilst 
^Afjn  *r^iding  with  his  mother  on  his  estate,  which  he   still  retains.* 
•I  [Lord  Denman,  C.  J.    Nothing  turns  on  the  gaining  a  settlement 
elsewhere  :  those  words  are  added  only  to  avoid  all  questions.     Coleridge, 
J.    Stat.  9  G.  4,  c.  40,  contemplates  two  cases :  one  (sect.  38),  where  the 
settlement  is  known ;  the  other  (sects.  41,  42),  where  it  is  not  known : 
where  the  place  of  settlement  is  known,  the  justices  are  to  make  an  order 
upon  it ;  but,  if  that  settlement  would  be  lost  by  the  very  removal,  are 
they  then  to  inquire  into  the  previous  settlement  and  make  a  new  order 
according  to  the  result  of  that  inquirv  ?] 

G.  r.  While^  with  whom  was  Spetlenj  contra,  was  stopped  by  the  court. 

Lord  Denman,  C.  J.    If  the  legislature,  in  framii)g  this  enactment,  had 

o  S 
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.been  expressly  caDed  upon  to  take  into  eomideration  &e  case  of  pauper 
lunatics,  and  the  provisions  of  the  statute  of  9  G.  4,  c.  40,  tiiej  could  not 
have  used  words  more  proper  for  the  purpose.  The  pauper  ceases  to 
retain  the  settlement  by  estate  when  he  ceases  to  inhabit  within  the  pre- 
scribed distance ;  and  there  are  no  words  implying  that  it  is  to  be  the 
consequence  of  any  yoluntary  act.  In  this  case  the  pauper  did  unqaes- 
tionably  so  cease  to  inhabit  Perhaps  the  legislature  may  not  hare 
contemplated  all  the  consequences  which  may  follow  with  regard  to  pauper 
lunatics,  but  even  if  that  were  so,  we  cannot  interfere,  against  die  clear 
and  unambiguous  words  of  the  statute. 

Patteson,  J.  If  the  lunatic  in  this  case  has  not  ceased  to  inhabit,  so  as 
to  satisfy  the  words  of  the  statute,  it  is  diflBcult  to  see  what  constnictioD 
those  words  can  ^receive.  At  one  time  I  thought  it  was  somewhat  r^^ 
strange,  and  that  a  parish  might  by  such  a  removal  as  this  get  rid  ^ 
of  a  burthen ;  but  here  the  facts  are  not  so ;  for  the  pauper  was  not  sent  hj 
the  parish,  but  by  his  relatives,  who  supported  him  in  the  as^'lum  anbl 
1841.    I  cannot  see  any  doubt  of  his  having  **  ceased  to  inhabit." 

Coleridge,  J.  I  am  of  the  same  opinion,  though  at  first  I  entertained 
some  doubts ;  and  I  still  doubt  whefter  the  legislature  contemplated  any 
such  effect  as  must  here  be  given  to  the  enactment.  Still  the  words  are 
very  dear,  and  show  a  manifest  intention  to  exclude  all  considerations  but 
inhabitancy  or  ceasing  to  inhabit  It  cannot  be  said  that  the  pauper  has 
not  ceased  to  inhabit. 

WioHTMAN,  J.,  concurred.  Orders  quashed  (s). 

The  QUEEN  v.  The  Inhabitants  of  HENDON. 

By  mt.  4  &5  W.  4»  c.  7S,  ■.  68,  if  a  parcf  Mttled  in  a  ptriih  bf  poMMnon  of  «i  6«st€  ecva  to 
inhabit  within  tao  milaa,  bia  ■ettlanent  ia  tbaiabgr  km:  but  tha  aattlaneBt  wwnmiiniaand  m  \m 
child  by  aach  poaKwon  ia  not  afiectad  by  tha  iiatttia. 

Ov  appeal  against  an  order  of  two  justices  for  removing  John  Dans 
from  the  parish  of  Hendon,  Middlesex,  to  the  parish  of  Enstone,  Oxford- 
shire, the  sessions  quashed  the  order,  subject  to  the  opinion  of  this  cooit 
on  the  following  case. 

The  pauper  was  the  le^timate  son  of  Thomas  Davies,  and  had  not 
acquired  any  setdement  for  himself.  In  1814  the  pauper's  father  married 
Sarah  Gregoiy,  who  at  the  time  of  the  marriage  was  the  yearly  tenant  and 
^occupier  of  the  Crown  public  house,  situate  in  the  appellant  r«^ 
parish,  at  the  annual  rent  of  9/.  The  pauper's  fiither  resided  in  and  '- 
occupied  the  same  house  for  several  years  after  his  marriage ;  and  he  con- 
tinued to  reside  in  the  same  parish  until  the  pauper  became  of  age  and 
emancipated.  After  the  emancipation  of  the  pauper,  and  after  the  passing 
of  Stat.  4  &  5  W.  4,  c.  76,  both  the  father  and  the  pauper  removed  to  a 
greater  distance  than  ten  miles  from  the  appellant  parish,  and  continued 
beyond  that  distance  until  the  pauper  became  chargeable  to  the  respondent 
parish,  and  was  removed  by  the  present  order. 

The  question  for  the  opinion  of  this  court  was,  whether,  under  the 
circumstances  stated,  the  pauper  was  setded  in  the  appellant  parish  when 
die  order  of  removal  was  made.  If  this  question  should  be  decided  in  the 
affirmative,  the  order  of  sessions  was  to  be  quashed ;  if  in  the  negative,  to 
stand  confirmed. 

KMyy  in  support  of  the  order  of  sessions.    By  the  Operation  of  stat.  4  ft 

(4)  Saa  tha  preceding  aod  nart  two  caaaa 
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5  W.  4j  e.  76y  s.  68,  when  the  fiither  remoyed  to  the  distance  of  ten 
miles  from  his  estate,  not  only  his  own  settlement  but  thrJt  of  his  son,  the 
paaper,  was  lost.  The  clause  enacts  that,  after  such  removal,  no  person 
shall  retain  '*  any  settlement,  gained  by  yirtue  of  any"  (not  ku)  ^^  posses- 
adon  of  any  estate,"  &c.  The  son's  setdement  here  was  gaineo  by  the 
tiitfaer's  possession,  and  ceased  with  it.  It  may  be  said  mat  the  son's 
settlement  was  acquired,  not  by  estate,  but  by  parentage ;  but  that  is  not, 
propeily,  a  head  of  settlement ;  the  son's  settlement  is  derived  from  that 
of  ue  fittther,  however  gained  by  him.  [Colebidge,  J.  If  the  frither  had 
^4&71  S*^^  ^  settlement  by  apprenticeship  or  service,  ^would  it  for  that 
•'  reason  be  correct  to  describe  the  son's  settlement  as  so  gained  ?] 
The  son  here  began  to  acquire  his  setdement  at  the  moment  when  the 
fiither  took  possession  of  the  estate,  and  therefore  had  it  by  yirtue  of  that 
possession,  and  only  while  it  continued.  If  he  had  not  been  emancipated 
when  the  fiither  removed,  it  is  clear  that  his  setdement  would  have  been 

Sone.  [Coleridge,  J.  The  father's  settlement  changed  by  the  removal ; 
ut,  according  to  your  argument,  an  emancipated  son  would  lose  hia 
settlement  without  gaining  another.]  That  is  the  effect  of  the  statute.  And 
it  is  possible  that  the  friOier  too  miefat  have  no  setdement  that  could  be 
ascertained.  Where  a  party  loses  his  setdement,  it  is  not  because  he 
acquires  another.  The  question  turns  on  the  express  words  of  the  statute : 
there  are  no  decisions  upon  it,  nor  analogous  cases. 

C.  RawUnsony  contra,  was  stopped  by  the  court 

Lord  Denicak,  C.  J.  I  think  it  is  clear  that  the  setdement  put  an  end 
to  by  this  clause  must  be  one  gained  by  the  party  who  is  to  lose  it.  If 
that  were  not  so,  the  clause  mi^t  take  efiect  at  the  distance  of  three  oi 
four  generations.    The  order  of  sessions,  therefore,  must  be  quashed. 

Williams,  J.,  concuiied. 

Colebidge,  J.  It  makes  no  difference,  in  such  a  case  as  this,  that  the 
child  was  or  was  not  emancipated.  If  unemancipated,  he  would  not  lose 
the  original  setdement,  on  the  father's  removal,  by  this  clause,  but  by  the 
*4581  E^^^^  '^^9  ^'^^  ^^  would,  with  his  fatter,  regain  the  ^settlement 
J  be  had  before,  or  foUow  the  father's  setdement  if  the  &tber  acquired 
a  new  one. 

WiGHTMAN,  J.,  concurred.  Order  of  sessions  quashed  (a). 

The  QUEEN  v.  The  Inhabitants  of  ST.  GILES  in  die  Fields. 
(ST.  MARY-AT-HILL  v.  ST.  GILES  in  die  Fields.) 


Om  who, before  the  ptMing  of  ■iat4&5  W.4,c76i  Mnred  and  refided  in •  ptriih  forty  dajt 
under  an  tpprentieeship  to  the  tea  eervice  thereby  acquired  a  aettleiiient,  and  may  aiill  retain  it, 
tiMNisb  the  tenn  of  aocb  apprantioeahipdid  not  expire  liU  after  the  statute  had  come  into  operation. 

Oh  appeal  against  an  order  by  a  maristrate  of  one  of  the  Metropolis 
Police  Courts  (fr)  for  the  remoral  of  Robert  Conqueror  to  the  parish  of  St. 
Maiy-at-Hill,  in  the  city  of  London,  from  the  parish  of  St.  Giles-in-the- 
Fields,  in  the  county  of  Middlesex,  the  sessions  quashed  the  order,  subject 
to  the  opinion  of  this  court  on  the  following  case. 

The  pauper  was  duly  bound  by  indenture  of  apprenticeship,  dated 
August,  18ol,  to  the  sea  sevice,  for  the  term  of  seyen  years,  and  seryed 
his  master,  and  resided  in  the  appellant  parish  as  his  apprendce,  so  as  to 

(a)  8ee  the  next  and  the  two  praoedins  caaeiL 
m  Qy  aisi. 9&3  Vietc 71,a.  14. 


790  The  Queen  v.  Greenb.  H.  T.  1842.  [456 

have  gained  a  settlement  in  that  parish  before  the  passing  of  stalL  4  fc  5 
W.  4,  c.  76 ;  but  his  apprenticeship  had  not  eiqpired  when  that  stahite 
came  into  operation.  The  appellants  contended  that,  inasmuch  as  the 
apprenticeship,  and  the  service  thereunder,  were  not  ended  at  the  time  of 
the  passing  of  the  statute,  no  settlement  eould  be  acqui|«d  thereby,  aceord- 
ing  to  the  ^provisions  of  sect.  67.  (ia).  The  respondents  contended  r^^^ 
that  sect.  67  was  prospective  only,  and  did  not  divent  the  pauper  ^ 
of  the  settlement  which  he  had  acquired  before  the  passing  of  die  act.  K 
this  court  should  be  of  opinion  that  the  pauper  acquired  and  retained  a 
settlement  in  the  appellant  parish,  notwithstanding  the  provisioiis  of  Ae 
statute,  the  order  of  sessions  was  to  be  quashra ;  if  otherwise,  to  be 
confirmed. 

Adolphus^  in  support  of  the  order  of  sessions.  The  concluding  words 
of  sect.  67,  ^'  nor  by  any  person  now  being  such  an  apprentice  m  re^ 
of  such  apprenticeship,"  seem  to  have  been  added  for  the  express  purpoe 
that  persons  who,  at  the  time  of  the  passing  of  this  act,  were  seeking  to 
acquire  a  settlement  in  this  manner  might  not  take  the  one  which  they  woe 
then  supposed  to  have  acquired.  [Coleridge,  J.  The  expressions '^seeldi^ 
to  acquire  a  settlement,"  and  '^  supposed  to  have  acquired,"  make  all  tke 
difference.]  The  settlement  gained  by  an  apprenticediip  is  not  deter- 
minately  fixed  until  the  end  of  the  apprenticeship :  up  to  ttiat  time  k  is 
only  a  supposed  settlement :  this  view  of  the  law  appears  to  be  taken  n 
3  Archbold's  Justice  of  the  Peace,  p.  364,  2d  ed.  Were  it  otherwise,  the 
latter  part  of  sect.  67  might  have  been  omitted. 

Bodkinj  contra.  The  settlement  had  actually  been  gained  before  Ae 
statute  came  into  operation ;  and  the  *words  of  the  enactment  are  r^M^i 
altogether  prospective ;  the  expression  "  shall  be  acquired"  over-  *- 
rides  the  whole.  In  sect.  65,  which  has  a  retrospective  operation,  tlie 
words  are,  ^'  no  person  under  any  contract  of  hiring  and  service  not  cod^^ 
ted,"  fcc.  ^^  shall  acquire,  or  be  deemed  or  adjudged  to  hare  acquired," 
&c.   [He  was  stopped  by  the  court.] 

Lord  DENBiAN,  C.  J.  The  woids  of  sect.  65  are  quite  different,  lad 
strengthen  the  aigument  in  faror  of  the  construction  put  by  Mr.  BodkiB 
upon  sect.  67.     We  think  that  b  the  true  construction. 

Patteson  and  Coleridge,  Js.,  concurred. 

Order  of  sessions  quashed  (i). 


The  QUEEN  v.  GREENE. 

On  motion  for  a  quo  wanmnto  infonnatioo  for  ezereiaiiig  the  oflice  of  eooncillor  wiiile  diaqoifiW 
by  Stat  6  &  6  W.  4,  c.  76, 8. 38,  Held  that  a  borough  oflker  who  adnaioiacered  (o  mchcott- 
eUlor  the  declamtion  preacribed  by  sect.  50,  knowing  of  the  disqualification,  could  not  be  bciri 
as  relator:  although  he  took  no  further  part  in  the  dection  than  by  supporting  an  unsnccwiM 
candidate,  and  acquiescing  in  the  resulu 

A  HULE  nisi  was  obtained,  last  term,  for  an  information  in  the  nature  oft 
quo  warranto,  calling  upon  Richard  Greene  to  show  by  what  authority  lie 
claimed  to  be  a  councillor  of  the  borough  and  city  of  Lichfield.  Ik 
ground  assigned  was,  that,  at  the  time  of  his  election,  he  held  an  ottce  or 

(a)  By  which  it  is  enacted,  ••  that  from  and  after  the  passing  of  this  act  no  settlement  sbsll  hi 
acquired  by  being  apprenticed  in  the  sea  sertice,  or  to  a  householder  exercising  the  trade  of  iM 
Mas  as  a  fisherman  or  otherwise*  nor  by  any  penon  i»ow  being  soch  an  appnaiics  in  ra^psst  sf 
such  apprenticeship." 

(^)  Sea  the  three  piMsding  ( 
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place  of  profit,  otiier  ttiaa  thfft  of  mayor,  in  the  gift  or  digposad  of  the 
couDcily  VIZ.  the  office  of  treasurer  to  the  trustees  under  a  paving  act  for 

^4611  ^^^  ^^  ^  ^^^  ^^^  ^^  ^^°  ^^  ^  share  or  interest  in  *an  employ- 
•'  ment  by  and  on  behalf  of  the  council,  viz.  as  banker  to  the  said 
trustees  (a). 

SUphm  Brassington  made  affidavit  as  relator ;  and  he  deposed  that  he 
was,  and  had  been  for  several  years,  a  citizen  and  burgess,  and  a  coun- 
cillor of  the  borousfa,  and  that  Greene,  on  6th  November,  1840,  made  and 
^ubscribed  before  deponent,  then  bein^  such  councillor,  and  Robert  Sharp^ 
another  councillor,  the  declaration  required,  by  stat.  5  &  6  W.  4,  c.  7.6,  s.  60^ 
to  be  made  and  subscribed  by  every  person  elected  to  the  office  of  councillor ; 
which  declaration  was  admmisterea  to  Greene  by  the  deponent  and  Sharp : 
and  that  Greene  (who  was  a  banker,)  held  the  office,  and  had  a  share  and 
interest  in  the  employment  above  mentioned,  at  the  times  of  his  being 
elected  and  making  the  declaration. 

It  appeared  by  the  affidavits  in  answer  that  Brasslngton  had  been  well 
ikCqnatnted  with  Greene's  intention  to  become  a  candidate  for  the  office 
of  councillor,  and  had  canvassed  for  the  party  opposing  him  ;  that  he  was 
present,  on  November  2d,  1840,  when  Greene  was  elected  a  councillor, 
and  acquiesced  in  such  election ;  that  the  election  was  declared  and  pub- 
lished on  die  3d ;  that  no  notice  of  Greene's  disqualification,  on  the  grounds 
now  assiffned,  was  given  (as  far  as  the  deponents  knew,)  before  or  at  the 
time  of  the  election  or  publication ;  and  that  Brassington  was  chairman 
of  the  meeting  (April  28th,  1838,)  at  which,  if  at  all,  Greene  and  his  part- 
ner (Mr.  Palmer,)  were  appointed  treasurers. 

Sir  W.  W.  FoUeU,  Solicitor-Greneral  (with  whom  was  WUlmare)  now 
*4621  ^^^^^  cause.  Bras^^on.is  disoualified  *from  being  a  relator 
•'  by  having  himself  administered  the  aeclaiation.  He  was  not  com* 
pelled  to  do  so  if  Greene  was  not  duly  elected ;  and  it  does  not  appeai 
that  he  even  protested  against  the  declaration  being  made.  Lord  Kenyok 
says,  in  Rez  v.  Clarke^  1  East,  38,  46,  that  the  court  will  not  listen  te 
the  relation  of  ^'  a  corporator  who  has  acquiesced  or  perhaps  concurred  in 
the  very  act  which  he  afterwards  Comes  to  complain  of  when  it  suits  his 
purpose."  Here  theonly  official  act  which  Greene  is  stated  to  have  done 
was  taking  the  declaration.    (He  was  then  stopped  by  the  court.) 

Jems  and  Cok^  contra.  First,  the  act  done  by  Brassington  was  no 
concurrence.  Administering  the  declaration  under  stat  5  &  6  W.  4,  c.  76, 
s.  50,  is  a  ministerial,  not  a  voluntary,  act.  The  councillors  or  aldermen 
are,  in  effect,  commanded  to  do  it.  An  objection  may  exist ;  but  the 
office  must  be  filled  de  &cto  till  the  right  can  be  ascertained  :  the  office 
here  was  full  by  a  regular  election  before  me  declaration  was  administered ; 
and  it  was  not  for  die  officers,  on  whom  the  performance  of  that  act  dcr 
volved,  to  anticipate  disputes  as  to  qualification.  This  agrees  with  the 
ianguagie  of  the  court  in  Rex  v.  The  Mayor^  4rc.  of  Winchester^  7  A.  & 
E.  215,  and  of  Patteson,  J.,  in  Befina  v.  Ledgardy  8  A.  &  £.  535.  By 
withholding  the  declaration,  a  part^  in  the  borou^  might,  under  colour  of  a 
technical  difficulty,  prevent  a  political  opponent  from  acting  for  a  conside- 
rable time  after  his  election.  By  sect.  51,  the  officer  is  liable  to  a  fine  if 
be  does  not  accept  office ;  and  making  the  declaration  is  there  treated  as 
9Aax\  ^^  acceptance.  He  ought  not,  therefore,  to  be  ^precluded  from 
-I  it.  As,  then,  Brassington  has  onlv  done  a  necessary  ministerial  act, 
and  that  after  the  election  was  complete,  he  cannot  be  saicl  to  have  concur- 

(a)6eetiau  5  A6  W.  4,6. 76,8. aa 
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red  in  fte  election.  Secondly,  if  he  did  concur,  ttie  acquiescence minot 
of  tba<^  kind  ^niiich  disquidifies  a  relator ;  as  where,  in  the  election  itaelf^ 
the  relator  has  concurred  in  a  deviation  from  the  regular  mode  of  election, 
which  error  peifaaps  might  not  have  been  oommittra  if  he  had  refined  his 
assent.  This  was  the  case  in  Bex  y.  Staoey^  1  T.  R.  1.  Among  other 
instances  which  explain  the  rule,  are  Rex  r.  MorUoekj  3  T.  R.  300;  Jier 
T.  Symmmt^  4T.  R.  223 ;  Rex  y.  IVevenen,  2  B.  &  Aid.  339;  Btxr, 
Syt^j  6  B.  &  C.  240 ;  in  each  of  which  the  vice  was  an  irregular  pro- 
ceeding in  the  election,  not  the  overlooking  a  disqualification  in  the  pu^ 
electeo!  The  cases  are  within  the  principle  of  those  in  which  a  party  has 
been  held  estopped  from  contesting  the  validity  of  an  act  which  he  hai, 
bv  his  own  act  or  representation,  mduced  odiers  to  commit  Here  the 
election  was  inchoate  without  Brassington's  concurrence ;  it  does  not  appear 
that  he  did  more  than  submit  when  Ureene  was  chosen ;  and  the  only  ad 
oy  which  he  can  be  said  to  have  adopted  the  election  was  the  administsriog 
^  declaration,  which  was  not  done  tiU  all  the  proceedings  on  which  the 
validi^  of  the  appointment  depended  were  over.  Rex  v.  Sennqr,  1 B.  It 
Ad.  684,  and  Rex  v.  Parkgn,  1  B.  &  Ad.  690,  illustrate  the  disdncdoi 
between  this  and  the  former  cases.  In  Rex  v.  Clarke^  1  East,  38,  the 
acquiescence,  after  the  election  complained  of,  was  much  more  strongjf 
evinced  than  in  the  present  case ;  yet  the  relators  were  held  competent 

*Lord  DENBfAN,  C.  J.  I  am  of  opinion  that  the  objection  here  rt^ 
taken  is  ^ood.  It  is  not  necessary  to  scan  particular  cases.  The  *' 
principle  is,  that  he  who  has  concurred  in  inducing  a  party-  to  ezerofleaa 
office  cannot  be  heard  in  this  court  on  an  application  to  turn  him  ootof 
the  office.  If  nothing  more  appeared  than  the  performance  of  a  miaisteral 
function  the  case  mi^t  be  otherwise.  But  it  is  only  when  the  party  elected 
wishes  to  act,  that  he  applies  to  have  the  declaration  administered ;  and 
the  councillor,  by  consenting,  induces  him  to  thbk  that  his  qualification  is 
0ood.  It  is  argued  that  a  penalty  would  have  been  incurred  by  not  takiag 
3ie  declaration ;  but  a  penalty  is  likewise  imposed,  by  sect.  53,  for  exe^ 
cising  office  without  being  qualified.  The  principle  which  predades  a 
party,  having  acted  as  the  relator  did  in  this  instance,  from  applying  afte^ 
wards  to  set  the  proceeding  aside,  is  the  same  which  prevails  in  other 
cases,  namely,  that  a  man  dall  not  take  his  chance  of  inconsistent  advan- 
tages. In  Rex  V.  Clarke^  1  East,  38,  Lord  Kekton  held  the  rebton 
competent,  not  merely  because  the  alleged  concurrence  was  after  the 
election,  but  because  the  business  which  they  had  transacted  afterwards 
was  necessary  for  the  corporation,  and,  as  he  said,  *^  There  must  be  magia- 
trates,and  the  powers  of  government  cannot  stand  still  till  the  validitjof 
a  former  disputed  election  is  ascertained."  That  reasoning  is  satiaftctoij* 
and  distingiushes  the  case  firom  this :  besides  that  the  relators,  in  dutt  caae, 
as  Lord  IQanroK  observes,  did  object  at  the  time  of  the  election.  No 
authority  has  been  mentioned  which  limits  the  application  of  the  principk 
I  have  adverted  to ;  and  this  *case  is  clearly  within  it.  The  rule  r*^ 
must  therefore  be  discharged. 

Patteson,  J.  llie  argument  for  the  relator  turns  wholly  oo  this 
assumption,  that  the  statute  obliged  him  to  administer  the  declaration,  asd 
that,  whether  die  paity  were  well  or  ill  elected,  he  could  not  refuse  or 
even  remonstrate ;  for  in  this  case  nothing  of  the  icind  was  done,  bat 
there  was  a  complete  acquiescence.  After  taking^  the  declaratioo,  Greene, 
as  my  lord  has  observed,  was  liable  to  the  penalties  imposed  by  aect.  53: 
and  he  was  led  to  incur  them  by  the  relator  s  act. 
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CoLcuoGE,  J.  The  caw  comes  within  the  piindple  of  diose  in  which 
it  has  been  held  that  a  man  shall  not  apply  to  the  court  as  relator  if  he  has 
concurred  in  the  irregularity  of  which  ne  complains.  The  act  on  which 
the  present  application  must  be  grounded  is  taking  the  declaration ;  and, 
if  it  is  asked  how  the  party  came  to  do  so,  the  answer  is,  that  it  was 
administered  to  him  by  a  councillor  who  now  appears  as  the  relator.  If 
the  eonnciUor  did  it  involuntarily,  that  would  not  be  a  concurrence.  But 
a  test  of  the  reasonableness  of  this  application  would  be,  to  ask  whether  a 
mandamus  would  hare  lain  on  refusal  to  administer  the  declaration.  The 
disqualification  of  the  candidate  would  have  been  an  answer.  On  this 
short  ground  I  agree  that  the  rule  must  be  discharged.  Sect.  51  enacts 
that,  if  a  person  elected  shall  not,  within  five  davs  after  notice,  accept 
office  by  makine  the  declaration,  the  office  shall  be  deemed  vacant,  and 
he  shall  be  liable  to  a  penalty.  But  (supposing  die  party  qualified)  the 
^4661  P^°^^  would  *not  attach,  nor  the  office  be  void,  if  he  had  been 
'  always  ready  to  do  eveiy  thing  on  his  part  for  the  purpose  of 
acc^ting. 

WiLUAMS,  J.  If  Brasnneton,  knowing  the  supposed  irregularity  in 
this  election,  still  administered  the  declaration  without  which  Greene  could 
sot  act,  he  cannot  now  complain  that  Greene  is  acting. 

Rule  discharged  (a.) 

SPILSBURY  and  ABBOTT  against  CLOUOH  and  Another. 

Under  ■tat  5&6W.4,o.83,8.1«  ■itthoniiiig  may  penon«  who,  m  grratoe,  aarigme,  or  otherwiM, 
bath  obtained  letters  patent  for  using  an  in?ention,  to  disclaim  any  part  of  the  title  of  suco 
ioTention,  or  of  the  specification,  the  proper  person  to  disclaim  is  the  original  grantee.  Although 
he  may  have  parted  with  all  his  interest. 

Scat.  9]  Jac  1,  e.3,  s.  S,  protects  letters  patent  and  grants  of  privilege,  ••  hereafter  to  be  made,  of 
the  sole  working  or  making  of  any  manner  of  new  manuftctnree  within  this  realm,  to  the  true 
and  first  inventor.**  In  an  action  for  infringing  the  plaintiff's  patent,  a  plea«  founded  on  the 
above  clausSf  that  the  said  invention  **wa9  n9t^  at  the  time  of  making  the  patent,  ^a  new 
manufacture  witkin  thie  realms  within  the  true  intent  and  meaning  of  the  act^  is  bad  for 
ambiguity. 

Case.  The  declaration  stated  that  William  Maup;ham  was  the  true  and 
first  inventor  of  certain  improvements  in  the  production  of  chloride  of  lime : 
that  Kmg  WiUiam  IV.  thereupon  granted  a  patent  for  such  invention  to 
him,  his  executors,  &c.  and  assigns ;  that  a  specification  was  duly  enrolled : 
and  that,  afterwards,  &c.,  Maugham  assigned,  by  indenture,  two  equal 
undivided  third  parts  or  shares  of  and  in  the  said  letters  patent,  and  of  and 
in  the  said  invention  and  improvements,  &c.,  to  the  plaintiff  Abbott,  his 
executors,  &c.,  and  also  assigned  by  indenture  one  equal  imdivided  third 
^4671  P^  ^^^  letters  patent,  &c.  to  the  plaintiff  ^Spilsbury,  his 

-I  executors,  &c. :  that  Abbott  reassigned  his  two-thirds  to  Maugham, 
bis  executors,  &c.;  and  that  afterwards,  and  while  Maugham  was  so 
possessed  of  and  interested  in  the  said  two-thirds,  and  before  the  com- 
mitting, &c.,  to  wit,  on,  &c.,  Maugham,  *^  by  virtue  and  in  pursuance  of 
an  act,"  &c.  (5  &  6  W.  4,  c.  83),  "  the  leave  of  Sir  R.  M.  Rolfe,  then 
bebg  Solicitor-General  of  Her  Majesty  the  now  Queen,  bavins  been  by 
the  said  W.  Mau^am  first  obtained,  and  having  been  certified  bv  the  fiat 
and  agnature  of  me  said  Solicitor-General,  did  duly  enter  with  the  Clerk 

fa)  For  points  decided  on  nMtion  for  coeta  in  thia  ease,  see  Regina  t.  Oreene^  Easter  leniw 
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of  the  Patents  of  England  a  disclaimer  of  a  certun  ptfrt  of  the  said  intfn- 
tion  so  ascertained  and  described  in  and  by  the  specification  afoiesud, 
and  did  then  also  in  the  said  disclaimer  state  the  rea8on.of  sach  disclaimer, 
and  did  then  also  by  the  like  leave,  certified  as  aforesaid,  then  enter  ^th 
the  clerk  aforesaid  a  memorandum  of  an  alteration  in  the  said  specification, 
the  said  disclaimer  and  alteration  not  being,  nor  either  of  Aem  being, 
sach  disclaimer  or  such  alteration  respectively  as  extended  the  exckave 
right  granted  by  the  said  letters  patent ;  which  said  disclaimer  and  memo- 
randum of  alteration  were  then,  to  wit,  on  the  day  and  year  last  aforesaid, 
filed  by  the  said  clerk  of  the  patents,  and  enrolled  vritfa  the  specificalioa: 
as  by  the  record  and  enrolment  thereof  in  the  High  Court  of  Cbaoceiy 
more  fully  appears  (a)."  That  afterwards,  and  before  *the  com-  r«^ 
mittin^,  &c.,  to  wit,  &c.,  Mau^am,  by  indenture,  &c.,  reasngned  ^ 
the  said  two-thirds  to  Abbott,  his  executors,  &c.  {b)  That  Mangbm, 
while  interested  in  the  patent  as  aforesaid,  used  and  exercised  the  iDTeo- 
tion.  And  that,  although  the  plaiotifis,  sinqe.  the  accniing  of  their  tide 
hitherto,  have  used  and  exercised  the  said  invention,  yet  the  defeadasts, 
well  knowing,  &c. :  charge,  that  defendants,  after  the  making  of  the  letters 

Eatent  and  of  the  last  mentioned  indenture,  and  vrithin  the  term  grasied 
y  the  letters  patent,  to  wit,  on,  &c.,  in  England,  unlawfully  and  witboot 
the  leave,  &c.,  of  plaintiffs  or  either  of  them,  used,  exercised  and  put  ia 
practice  the  said  invention,  &c.,  in  breach  of  the  letters  patent,  and 
against  the  privilege  so  granted  to  Maugham  and  his  assigns,  &c.  That 
were  two  other  counts,  varying  only  in  the  mode  of  stating  the  grieTance. 
4th  plea.  ^^  That  the  said  invention  in  the  said  letters  patent  nientiooed, 
and  in  the  said  specification,  disclaimer  and  memorandum  of  alteration 
described  and  ascertained,  was  not,  at  the  time  of  the  making  of  the  said 
letters  patent,  a  new  manufacture  within  this  realm,  ^within  the  r«^ 
true  intent  and  meaning  of  the  act  of  parliament,  stat.  21  Ja.  1, 
c.  3,  s.  6,  in  that  case  made  and  provided.''    Verification. 

Demurrer.  ^^  For  that  it  does  not  appear  by  the  said  fourth  plp9}  ^ 
sufficient  or  any  certainty,  whether  it  is  intended  in  that  plea  to  dispute 
that  the  said  invention  is  new,  or  that  it  is  a  manufacture  within  the  mean- 
ing of  the  statute ;  and  also  for  that,  although  in  the  said  fourth  plea  it  is 
alleged  that  the  said  invention  was  not,  at  the  time  of  making  the  said 
letters  patent,  a  new  manufacture,  yet  it  is  not  stated  nor  does  it  appear  in 
or  by  that  plea  whether  the  said  invention  was  at  such  time  publicl;  used 
or  known :  and  for  that  the  said  fourth  plea  is  also  ambiguous  and  uneer- 

(a)  The  diadaimer  and  memorandum  of  alteratioD  ^aet  out  in  ibe  firat  plat)  ran  u  ioQ"*^ 
•*ln  ihe  matter  of  ■  patent  granted  to  William  Maugnamtof*^.  *'for  hia  inTentton^Au'''' 
which  a  specification  haa  l»een  duly  enrolled.  Disclaimer  and  memorandum  of  alteratiooi  p^ 
posed  to  be  entered  by  the  aaid  W.  Maugham  with  the  clerk  of  the  paienta  of  Rngknd,  prrMit 
to  an  aet**  &c.'  «•  In  the  aaid  apecifieation,  enrolled*'  Ac,  •«  I  did  declare  that  the  tnveoiioA  idmd 
to**  dbc;  Mand  I  did  claim  four  poinra  or  partJeukra  of  inteotion;  and  ainee  the  enrdmeni  uf  i^ 
aaid  specification  I  have  found  tliat  ao  much  of  the  invention  as  ia  explained  to  rdaie  to,**  fte^ 
a  difficult  procera  and  cannot  be  carried  on  with  advantage;  for  which  reaaon  I  do  therefore  vis 
to  diaclaim,  and  I  do  hereby  diaclaim,  the  following  worda  in  ihe  («econd  claiming  dauw,  va"*^* 
•»  And,  in  order  to  make  aense  of  aiich  aocond  claiming  clauae  when  thoae  words  are  rnno^' 
am  deairoua  of  altering**  ase.;  a  veriial  alteration  waa  then  ataied :  ^and  for  the  aame  retMO  I  «■ 
10  diachiim  the  fourth  claiming  clauae,  and  ao  much  of  the  apecifieation  aa  ralatea  itere*^  "^ 
witneaa**  die.    Signed  by  W.  Maugham. 

(b)  By  ibis  deed,  which  waa  aet  out  on  oyer,  it  appeared  that  Maugham,  at  the  time  of  (^ 
diaclaimer,  waa  mortgagee  of  Abbo(t*a  two-ihirda,  and  bis  estate  in  them  had  become  sbio'ute  If 
non-payment  of  the  mongage  debt.  This  having  aince  been  paid,  Maugham,by  the  dead  io  quM^ 
iwasigDed  &c. 
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tain  in  tkw,  that  it  does  not  appear  thereby  whether  the  said  defendants 
intend  to  rely  upon  the  hct  that  the  said  invention  was  not  at  the  time  of 
the  making  of  the  letters  patent  publicly  known,  or  that  the  said  invention 
was  not  new  to  the  said  inventor :  and  also  for  that  the  said  fourth  plea 
attempts  to  put  in  issue  matter  of  law,  namelv,  whether  the  said  invention 
is  a  manu&cture  within  the  meaning  of  tne  statute."  Joinder  in  de- 
murrer (a). 

Petersthrff'^  for  the  plaintiff.  The  plea  is  bad,  and  the  declaration 
sufficient.  First,  as  to  the  declaration.  Stat.  5  &  6  W.  4,  c.  83,  s.  1, 
enacts  *^  That  anv  person  who,  as  grantee,  ass^ee,  or  otherwise,  hath 
obtained  or  who  shall  hereafter  obtam  letters  patent,  for  the  sole  making, 
*4701  ^^^i^i^^S)  vending,  or  using  of  any  invention,  *may,  if  he  thiiuc 

-I  At,  enter  with  the  clerk  of  the  patents,"  ^'  having  first  obtained  the 
leave  of  his  Majesty's  Attorney-General  or  Solicitor-General"  (6),  '^certified 
by  his  fiat  and  signature,  a  disclaimer  of  any  part  of  either  the  title  of  the 
invention  or  of  the  specification,  stating  the  reason  for  such  disclaimer,  or 
may,  with  such  leave  as  aforesaid,  enter  a  memorandum  of  any  alteration 
in  the  said  title  or  specification,  not  being  such  disclaimer  or  such  alteration 
89  shall  e^end  the  exclusive  right  granted  by  the  said  letters  patent ;  and 
such  disclaimer  or  memorandum  of  alteration,  being  filed  by  the  said  clerk 
of  the  patents,  and  enrolled  with  the  specification,  shall  be  deemed  and 
taken  to  be  part  of  such  letters  patent  or  such  specification  in  all  courts 
whatever."  Under  this  clause,  Mausham,  who  originally  obtained  the 
patent,  was  the  proper  person  to  disclaim ;  and  it  was  not  necessary  by 
the  terms  of  the  statute  that  he  should  have  had  any  interest  in  the  patent 
when  he  disclaimed.  He  had,  however,  two  third  parts  of  the  patent  at 
that  time.  There  is  no  decision  on  this  point :  but  the  seneral  opinion 
has  been  that  it  was  sufficient  at  any  rate  if  the  party  disclaiming  had 
some  interest.  Spilsbury,  who  had  the  third  share  when  Maugham  dis- 
claimed, and  Abbott,  who  now  has  the  two  thirds,  formerly  Maugham's, 
concur  in  the  disclaimer,  as  appears  by  their  bringing  this  action.  It  was 
not  necessary  that  their  consent  should  appear  on  the  face  of  the  disclaimer. 
That  instrument  purports  to  be  made  by  the  original  patentee  alone ;  if 
inquiry  be  carried  beyond  the  fiice  of  the  instrument,  it  appears  that  other 
«..«1  persons  were  and  now  are  mterested,  but  that  they  have  ^adopted 

-I  the  disclaimer.  And  it  is  not  competent  to  a  wrongdoer  to  set  up 
the  joint  interest.  Then  as  to  the  fourth  plea.  B^r  the  statement  ^^  that 
the  said  invention"  was  not  ^'  a  new  manufacture  within  this  realm,"  it  is 
left  uncertain  whether  the  defendants  mean  that  the  invention  was  not  new, 
or  that  the  manu&cture,  the  thing  to  which  the  invention  was  applied, 
was  not  new,  and  therefore  not  within  stat.  21  Jac.  1,  c.  3,  s.  6,  which 
protects  future  grants  of  privilege  ^'  of  the  sole  working  or  making  of  any 
manner  of  new  fMmufaciures  wi&in  this  realm,  to  the  true  and  first  mventar 
and  inventors  of  such  manufactures."  The  plea  should  have  been  grounded 
on  one  or  the  other  objection. 

Cleasbtfj  contra.  The  declaration  ought  to  have  stated  an  assent  to  the 
disclaimer  by  those  jointly  interested  wim  Maugham.  But  the  substantial 
question  is,  whether  a  person  having  only  a  part  interest  in  a  patent  can 
lisclaim.     Stat.  5  &  6  W.  4,  c.  83,  s.  1,  gives  the  right  to  any  person  who 

(a)  The  third  plet  also  wta  demurred  to,  and  was  giren  up  on  the  argument. 
(6)  In  the  caae  of  Euglwh  patents.  Other  piovisiona  are  made,  as  to  leave,  for  IrtBO  and  Seotdi 
paieniab 
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'^as    grantee,  assignee,  or  otberwise,   hadi  obtabed"  lettos  pstent 
Maugham's  r^t  as  assignee  could  not  be  increased  by  bis  having  been 
fonneriy  grantee,    [Colekidoe,  J.    What  is  the  person  suj^osed  ta  bve 
^^ obtains"  as  ^^ assignee?"    An  assignee  does  not  obtain  the  ktten 
patent.]    He  may  possibly  have  obtained  them  from  a  fi)reiga  coimtf;. 
But  *^  obtained"  perhaps  means  only  having  become  possessed  of  Aem. 
[Coleridge,  J.    An  assignee  may  be  said  to  have  obtained  them  b  one 
sense,  namely,  from  the  grantee.]    It  could  not  be  intended  that  even  t  per- 
son having  no  interest  m  the  patent  should  be  entitled  to  cut  it  dowi. 
[Coleridge,  J.    Sect.  1  provides  ^^  that  any  person  may  enter  a  careaf 
*^  a^nst  such  disclaimer  *or  alteration."]    That  is  not  to  nrotect  u^^ 
parties  interested  in  the  patent  itself,  but  to  prevent  holders  cf 
similar  ones  from  being  prejudiced  by  the  altered  patent.    *^  Angnee'^ 
does  not  necessarily  mean  one  assignee  exclusively,  but  may  sijgDify  the 
one  or  more  persons  in  whom,  by  assignment,  the  whole  interest  is  r&td. 
If  this  declaration  be  good,  there  might  be  twenty  part  assignees,  and  ead 
might  disclaim  some&ing.     The  plea  is  sufficient.    If  objectionable,  it 
would  be  so  for  duplicity :  but  it  is  not  demurred  to  on  that  ground.  Nor 
is  it  in  fact  double.     It  consists  of  several  connected  matters  fonningoK 
entire  proposition.    The  plea  in  (ySrien  v.  Saxorij  2  B.  &  C.  908.H^£ 
C.  L.  R.)  to  which  de  injuria  was  held  a  good  replication,  might  more 
justly  have  been  deemed  multifarious  than  this.     [Coleridge,  J.   None 
of  the  fricts  pleaded  there  would  have  been  sufficient  if  pleaded  aloie.] 
A  traverse  of  any  one  would  have  been  an  answer.     [Coleridge,  J.  TJ^ 
several  averments  there  were  affirmative ;  here  the  plea  consists  of  D(^tin 
allegations.]      The  declaration  alleges  in  effect  that  the  plaintiff  v» 
patentee  of  a  manufacture,  to  which  the  auality  *'  new"  b  annexed ;  tai 
the  plea,  in  one  connected  proposition,  denies  that  it  was  a  new  maoo- 
fcature. 

Peter8doijff\  in  reply.  The  question  as  to  the  right  of  a  mere  asagnee 
does  not  arise.  Mau^am  is  admitted  to  have  been  grantee,  and  is,  tfael^ 
fore,  within  the  words  of  stat.  5  &  6  W.  4,  c.  83,  s.  1.  There  is  nothing 
to  show  that  his  right  as  grantee  has  been  taken  away.  [Paitesok^J. 
Sect,  2  speaks  of  any  person  who  shall  *have  "  obtained"  letters  u^ 
patent,  with  a  clear  reference  to  the  original  inventor ;  and  gives 
the  power  of  taking  certain  steps  to  ^^  such  patentee  or  his  assigns."  In 
that  clause,  the  assignees,  when  intended  to  act,  are  distinctly  mentioned.] 
Consistently  with  the  statute^  a  party  having  originally  been  grantee  m^ 
disclaim,  though  bis  whole  interest  were  gone.  Any  mischief  tbatiniglit 
ensue  is  provided  against  by  requiring  the  assent  of  the  attorney  or  soGcito^ 
general.  As  to  the  fourth  plea,  the  objection  is,  not  duplicity,  bottbeofi- 
certainty  whether  the  defendants  mean  that  the  invention  was  not  new,  or 
that  the  subject  of  it  was  not  a  new  manufacture  within  the  statute,  b 
advisine  upon  proofs  it  would  be  impossible  to  say  which  case  was  to  be 
met  IWiGHTBCAN,  J.  The  plea  does  not  adopt  the  language  of  stit 
21Ja.  1,  c.  3,s.  6  J 

Lord  Dekbiak,  C.  J.  The  declaration  states  a  disclaimer  by  the  gnotee 
of  a  patent,  who  had  disposed  of  a  portion  of  his  interest.  It  follows  tke 
words  of  Stat.  5  &  6  W.  4,  c.  83,  s.  1,  in  describing  the  act  of  disclaimet, 
and  is,  I  think,  good.  If  any  mischief  were  likely  to  result  fix>iD  die 
practice,  it  is  to  be  presumed  that  the  attorney  or  solicitor-general  wooM 
take  care  to  prevent  it.  Then  as  to  the  plea.  It  is  said  that  the  defence, 
though  complicated,  amounts  to  only  one  proposition.    But  the  tenns  of 
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the  plea  are  not  those  of  the  statute,  21  Ja.  1,  c.  3,  a,  6.  The  plea  states 
'*  that  the  said  invention"  was  not  ^^  a.  new  mano&cture  within  this  realm, 
within  the  true  intent  and  meaning  of  the  act."  The  act  protects  letters 
patent  and  grants  of  privilege  ther^er  to  be  made  "  of  the  sole  working 
*4741  ^  i>^l^S  <>f  <^y  manner  of  new  manufactures  within  *this  realm." 
-■  These  words  are  not  followed  by  the  plea :  and  it  is  left  doubtful 
whether  the  defendants  mean  to  deny  that  the  matter  to  which  the  patent 
related  was  a  manufiicture  within  the  statute,  or  that  it  had  the  quality 
of  bein^  new.  There  are  two  propositions:  and  the  plaintifis  are  left 
unceitam  which  they  are  to  meet.    The  plea,  therefore,  is  bad. 

Patteson,  J.  I  am  of  the  same  opinion.  The  person  mentioned  in 
Stat.  6  &  6  W.  4.  c.  83,  s.  1,  who  ''hath  obtained"  or  shall  "obtain" 
letters  patent,  can  be  only  the  party  who  obtains  them  from  the  crown :  the 
words,  "  as  grantee,  assignee,  or  otherwise,"  I  do  not  understand.  It  is 
contended  that  **  obtain"here  means  simply  to  get  possession :  but  in  sect. 
2  it  is  clear  that  the  word  is  not  used  in  that  sense,  and  that  the  person 
who  "  shall  have  obtained"  letters  patent  is  he  who  has  had  them  from  the 
crown.  I  do  not  see  why  the  construction  should  not  be  the  same  in  sect. 
1 ;  and  the  sense  is  ob  viouslv  so.  The  ori^al  grantee,  therefore,  although 
he  may  have  parted  with  all  hb  interest,  is  the  proper  person  to  disclaim, 
if  the  attorney  and  solicitor-general  consent.  As  to  the  fourth  plea,  I  was 
at  first  inclined  to  agree  with  Mr.  Cleasby ;  but  a  difficulty  arises  from  the 
words  in  the  statute,  "  within  this  realm,"  which  apply  to  the  preceding 
words,  '^  of  the  sole  working  or  making:"  this  language  of  the  statute  of 
James  is  not  strictly  pursued ;  and  we  do  not  know  what  is  really  denied 
by  the  plea. 

Coleridge,  J.  The  declaration  is  good  according  to  the  express  words 
of  Stat.  5  &  6  W.  4,  c.  83.  "  Obtained"  must  have  its  ordinary  sense, 
*4751  ^^  ^^  applied  to  *the  person  who  applied  for  and  got  a  grant  from 
•I  the  crown :  and  '^  assi^ee"  may  perhaps  be  used  to  denote  a 
person  to  whom  some  foreign  discovery  has  been  assi^ed,  and  an  English 
patent  granted  for  the  use  of  it.  It  might  appear  that  inconvenience  would 
arise  if  a  patentee  could  disclaim  after  parting  with  his  interest ;  but  the 
statute  (sect  1)  obviates  that,  first  by  authorizing  any  person  to  enter  a 
caveat  against  such  disclaimer:  secondly,  by  makmg  tne  attorney  and 
solicitor^general  the  judges  whether  a  disclaimer  will  create  inconvenience 
or  not:  and,  thirdly,  by  providing  that  the  disclaimer  or  alteration  shall 
not  be  such  ^'  as  shall  extend  the  exclusive  right  granted  by  the  said  letters 
patent."  I  agree  also  that  the  fourth  plea  is  substantially  defective  as 
being  ambiguous.  A  person  advising  the  defendants  as  to  proofs  in  an- 
swer to  such  a  plea  would  not  know  to  what  point  they  should  be  applied. 

WiGHTMAN,  J.  It  is  hard  to  say  that  die  person  who  ^'  hath  obtained" 
a  patent  is  not  he  who  originally  obtained  it.  The  argument  from  incon- 
venience in  the  case  of  a  person  not  having  the  entire  interest  would  apply 
equally  to  an  original  grantee  haying  assigned  part  of  his  btetest,  and  to 
the  assignee  of  a  small  portion.  But  the  provisions  for  a  caveat  and  for 
the  assent  of  the  law  officers  remove  this  objection.  The  ri^t  construc- 
tion, therefore,  seems  to  be  that  the  person  authorized  to  disclaim  is  the 
origbal  grantee.  As  to  the  plea :  if  it  had  omitted  the  words  ^^  within  the 
reaum,"  or  applied  them  as  they  are  applied  in  the  statute,  it  might  have 
been  good :  as  it  stands  it  caimot  be  sustained. 

Judgment  for  the  plaintiffii. 
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The  QUEEN  r.  The  Inhabitants  of  RISHWORTH. 

The  exarainttioDi,  tnnnniited  with  the  copy  off  n  order  of  removml,  must,  wder  nat.  4  &  5  W.4. 
c.  76,  a.  81,  show  proper  grounds  of  removal,  proved  by  legal  evidence. 

Therefore,  where  the  only  examination  iranBOiitted  waa  that  of  the  pauper,  whoMicU  **I  amtweaiy- 
eight  years  of  age,  aiid  was  bom  illegitimate  at  8.,"  and  it  was  olqeotcd,  on  appoal.  tfaat  the 
examination  was  insafficient,  as  funiiahing  no  legal  evidence  of  a  birth  settlsnirai^  and  ihs 
sessions  thereupon  refused  to  hear  witnesses  io  support  of  the  removal,  and  quaabed  the  oidcr ; 
this  court  confirmed  the  order  of  sessions. 

On  appeal  against  an  order  of  two  justices  for  remoring  Elizabetk  Bfjt- 
tomley,  and  James  and  John  her  children,  from  the  township  of  Rishwoirtk 
in  the  West  Riding  of  Yorkshire  to  die  parish,  township,  or  place  of  Star- 
ley  in  the  county  of  Chester,  the  sessions  discharged  the  order,  subject  Vi 
the  opinion  of  this  court  upon  the  following  case. 

The  order  appealed  against  was  made  on  the  examination  of  the  pauper, 
which  was  as  follows. 

^'  The  examination  of  Elizabeth  Bottomley,  now  residing  in  the  Halifa 
Union  Workhouse,"  &c.,  "  who  saith :  I  am  twenty-eight  years  of  age, 
and  was  bom  illegitimate  at  Stayley  in  Cheshire.  About  four  months  ago 
I  was  removed  by  an  order  from  Stayley  to  the  township  of  Rishworth ; 
which  order  I  have  been  informed  and  believe  has  been  withdrawn  by  tbe 
overseer  of  Stayley  aforesaid,  the  overseer  of  Rishworth  having  gives 
notice  of  appeal.  I  never  did  any  act  to  gain  a  settlement,  and  am  dov, 
with  my  two  illegitimate  children,  chargeable  to  the  township  of  Risih 
worth." 

Two  of  the  CTounds  of  appeal  were  stated  as  follows.  That  no  legal 
evidence  of  ^  birth  settlement  in  our  township  of  Stayley  is  disclosed  in  the 
examination  of  Elizabeth  Bottomley  upon  which  the  said  order  is  founded, 
such  evidence  being  only  hearsay.  And  that  the  said  order  of  removal, 
and  the  examination  on  which  the  same  vns  made,  are  bad  upon  the  faces 
thereof.  There  ^were  other  ^unds  of  appeal  which  had  not  fmi^ 
refeKuce  to  the  evidence  of  a  birth  settlement  in  Stayley.  ^ 

On  the  hearing  of  the  appeal  the  respondents'  counsel  stated,  in  opening 
their  case,  that  evidence  would  be  ^ven  of  Elizabeth  Bottomley  having 
been  bom  illegitimate  in  the  township  of  Stayley.  The  counsel  for  the 
appellants  objected  that  the  examination  of  the  pauper,  whereon *ak>ne  the 
order  of  removal  had  been  made,  disclosed  no  legal  evidence,  and  was  not 
sufficient  to  let  the  respondents  into  any  evidence,  of  the  pauper  having 
been  bom  illegitimate  in  the  said  township  of  Stayley,  or  of  any  otfa^ 
settlement  of  the  pauper  in  the  said  township.  The  question  of  the  adrois- 
sibility  of  such  evidence  was  then  argued ;  and  the  court  thereupon  decided 
that  the  examination  on  which  the  order  had  been  made  was  not  sufficient 
to  let  the  respondents  into  giving  such  evidence. 

The  question  for  the  Court  of  Queen's  Bench  was :  whedier  the  said 
examination  of  the  pauper  was  sufficient  to  let  the  respondents  into  evi- 
dence of  the  pauper  having  been  bora  illegitimate  in  Stayley,  or  of  any 
other  settlement  of  the  pauper  in  that  township.  If  the  court  shonld  be  of 
opinion  that  the  examination  was  sufficient  to  let  the  respondents  into  suck 
evidence,  the  appeal  was  to  be  reheard. 

WorUey  and  Monteith  in  support  of  the  order  of  sessions.  It  was 
necessary,  to  authorize  the  order  of  removal,  that  the  justices  should  have 
had  legal  evidence  of  the  facts  stated  in  the  examination ;  R^rina  v.  JSccfe- 
taU  Bpsrlow,  11  A.  &  E.  607 ;  Regina  v.  Lydeard  St.  Lawrence^  11  A  & 
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♦  .^gn  E.  616.  In  "^Beginay.  Tetbury^  11  A.  &  E.  615,  note  (a),  Lord 
*  -I  DENBfAN,  C.  J.,  declined  to  say  that  if  some  bad  evidence  had 
been  received  tbe  order  would  be  vitiated :  but  here  all  the  evidence  ma- 
terial to  the  settlement  is  bad.  The  pauper  says,  ^'I  am  twenty*eigfat 
years  of  age,  and  was  bom  illegitimate  at  Stayley."  She  could  know 
these  facts  only  from  hearsay ,  and  that,  as  to  the  place  of  birth  and  the 
illegitimacy,  would  be  no  evidence.  Her  own  recoUectiDn  could  not  carry 
the  case  farther;  for,  in  Bex  v.  Trowbridge^  7  B.  &  C.  252,  Bayley,  J.., 
says:  "  Tbe  mere  fact  of  the  pauper's  having  first  remembered  himself  in 
Chatham,  when  he  was  four  or  five  years  of  age,  is  not  any  evidence  of 
his  having  been  bom  in  that  parish."  The  examinations  are  transmitted 
by  a  removing  parish,  under  stat.  4  &  5  W.  4,  c.  76,  s.  79^  in  order  that 
the  parish  receiving  the  pauper  may  know  whether  it  will  be  worth  while 
to  appeal.  If  such  an  examination  as  this  were  admissible,  parishes  might 
intentionally  keep  back  their  real  evidence  till  the  day  of  trying  the  appeal. 
[Coleridge,  J.  Do  you  assume  that  the  examinations  must  contain  all 
the  evidence  that  is  to  be  given  at  sessions  ?]  The  respondents  may  cor- 
roborate the  evidence  produced  before  the  justices ;  but  they  must  show 
that  some  material  legal  evidence  was  given  there. 

Baines  and  Pushley^  contra.     It  is  not  proposed  to  set  up  again  the 

authority  of  Bex  v.  Kdvedon^  5  A.  &E.  687  :  but  a  satisfactoiy  rule  on  the 

present  subject  is  given  in  Bex  v.  The  Justices  of  Derbyshire^  6  A.  &  E. 

^4791  ^^'  ^^'  where  Littledale,  J.  says,  *in  delivering  judgment : 

-'  '^  The  clauses  in  this  act  respecting  die  grounds  of  removal  and 

appeal  are  intended  to  compel  such  a  disclosure,  by  both  parties,  as  will 

enable  them  to  go  to  the  sessions  fully  aware  of  the  questions  which  arr 

to  be  discussed :  and  we  think  that  we  best  effectuate  such  intention  bi 

holding  that  the  statements  must  not  be  in  general  terms,  but  must  conde 

scend  to  particulars,  not  to  the  extent  of  setting  out  the  evidence  by  which 

facts  are  to  be  proved,  but  so  as  to  ^ve  the  opposite  party  reasonable 

means  of  enquiry."    The  examination  m  Bex  v.  KelvedoUj  5  A.  &  £.  687, 

did  not  answer  that  purpose.     Here  the  examination  did  present  reasonable 

means  of  inquiry :  that  it  did  not  disclose  all  the  evidence  to  be  produced 

at  sessions  was  no  just  objection.     Respondents  are  not  bound,  at  sessions, 

to  bring  forward  all,  or  any,  of  the  witnesses  examined  before  the  justices. 

The  decisions  following  Rex  v.  The  Justices  of  Derbyshirej  6  A.  &  E.  885, 

namely,  Begina  v.  Middkton  in  Teesdaky  10  A.  &  £.  688 ;  Begina  v. 

Bridgewater^  10  A.  &  E.  693;  Beeina  v.  Eccksall  BierloWj  11  A.  &  E. 

607 ;  and  Begina  v.  Lydeard  St,  LawrencCy  11  A.  &  E.  616,  agreed  with 

it  in  principle,  and  did  not  intioduce  any  new  rule.     In  Begina  v.  JSccfe- 

sqU  Bierhwy  11  A.  &  E.  607,  the  statement  of  the  suppased  settlement 

vas  not  full  enough,  and  came  within  the  objection  taken  in  Bex  v.  The 

Justices  of  Derbysf^j  6  A.  &  E.  885.     In  Be^.  v.  Lydeard  St.  Lawrence^ 

11  A.  &  E.  616,  the  fether  was  before  the  justices,  and  was  not  examined 

ps  to  his  son's  birth  settlement ;  and  some  of  the  most  material  statements 

m  the  examinations  were  qualified  by  the  words  ''  as  I  have  heard  a^d 

*4801  ^^ti^^^*"    Here  *tbe  pauper's  statement  is  positive  and  unquali- 

^  fied.    Her  means  of  knowledge  do  not  appear,  but  may  have  been 

unexceptionable ;  as,  if  the  information  came  from  the  overseer  of  the 

appellant  parish.     It  is  usual  in  examinations  to  state  the  material  facts  b» 

uncertainly  as  here :  the  pauper  says,  **  I  was  hired,"  and  is  never  asked 

what  the  nature  of  the  hinng  was,  or  whether  he  himself  was  paesent  ati* 

So  where  the  pauper  says,  *'  My  father  bougikt  a,house,"  the  probability 

▼OL,xui.  97  3;T 
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is  that  he  knows  the  feet  from  hearsay ;  and,  accordmg  to  the  strictness 
contended  for  in  this  case,  it  mi^ht  even  be  necessary  to  call  for  conyej- 
ances  and  attesting  witnesses,  which  at  present  is  never  thought  of  in  an 
examination  before  justices.     And  they  can  neither  compel  the  attendance 
of  witnesses  and  production  of  documents,  nor  order  payment  of  costs:  nor 
can  the  sessions  ^ve  costs  of  the  preliminary  inquiry.    And,  if  the  remor- 
ing  parish  were  to  enter  upon  too  minute  and  extensive  an  investigadoo 
before  the  justices,  the  appellants  might  be  led  into  an  expense  which  the 
removing  parish  would  have  to  pay,  under  sect.  83.    The  pauper's  sta}^ 
ment  as  to  her  own  illegitimacy  is  not  necessarily  inadmissible ;  Rex  t.  S. 
Mary^s,  Nottingham,  13  East,  57,  note  (a)  to  Bex  v.  Martyr.    On  ques- 
tions of  relationship  evidence  grounded  upon  hearsay  is  good.    {Wortkji 
stated  that  he  relied  on  the  want  of  legal  evidence  as  to  the  place  of  birth, 
not  as  to  the  fact  of  illegitimacy.)    On  principle,  hearsay  is  admissible 
with  respect  to  place  as  well  as  to  time.     It  is  true  that  the  contrary  was 
laid  down  in  Bex  v.  Erithy  8  East,  539,  where  lord  Ellenborough  said: 
'^  The  point"  "  turns  on  a  sinde  fact,  involving  no  question  *but  of  r«^j 
localitv ;  and  therefore  not  felling  within  the  principle  of,  or  go- 
verned by  the  rules  applicable  to,  cases  of  pedigree."     But  that  judgmeot 
is  questioned  in  1  Phillipps  on  Evidence  215,  9th  ed..  Part  I.  c.  7,  s.  3, 
where  it  is  observed  that  die  place  of  birth  "  is  seldom  proveable  except  b; 
the  evidence  of  relations ;  and  they  are  more  likely  to  remember  accurate 
ly  the  place  than  the  time  of.  the  birth."    The  soundness  of  that  decisios 
was  also  disputed  in  Kidney  v.  Cockbum^  2  Russ.  &  Mylne,  167 ;  though 
no  jud^ent  was  ultimately  given.     The  reasons  for  which  fiimily  traditioo 
is  received  in  evidence  are  stated  by  lord  Eldon  in  Wkiielocke  v.  Bokff^ 
13  Ves.  511,  514,  and  apply  as  much  to  the  question  of  place  as  of  time. 
And  in  Boe  dem.  Bruney  v.  Bowlings^  7  East,  279,  290,  lord  Elle^bo- 
ROUGH  said :  ^'  There  are  several  in!«itances  in  the  books  where  the  decla- 
ration of  a  person  having  knowledge  of  a  fact,  and  no  interest  to  falsify  it, 
has  been  admitted  as  evidence  of  it  after  his  death.     Thus,  the  written 
memorandum  of  a  father  as  to  the  time  when  his  child  was  bom  has  heeo 
received  to  prove  when  the  infimt  would  come  of  age,  and  that  he  was  is 
fact  under  age  at  the  time  of  making  his  will,  Hemrt  v.  Tucktd^  Sir  T. 
Ray,  84.    And  yet  the  most  that  can  be  said  for  such  evidence  is  the  pecu- 
liar means  of  knowled^  of  the  fact  by  the  father,  and  the  absence  of  all 
interest  in  him  at  the  time  of  the  memorandum  or  declaration  made  to  fal- 
sify the  truth  in  respect  to  it."    That  reasoning  would  let  in  declarations 
heard  from  parents  as  to  the  place  of  birth. 

Lord  Denman,  C.  J.  The  pauper,  in  her  examination,  makes  this 
itatement :  *'  I  am  twenty-eight  years  *of  aee,  and  was  bom  ille-  u^ 
gitimate  at  Stayley  in  Cheshire."  '^The  appellants  rest  their  objec- 
tion on  the  cases  lately  decided  in  this  court :  and  there  is  no  doaht  that 
the  examinations  come  within  the  principle  of  those  cases.  When  a  per- 
son says,  "  I  am  of  such  an  age,  and  was  bom  illegitimate  at  such  a  place/ 
it  is  obvious  that  she  states  what  she  cannot  profess  to  know  of  her  ovfl 
knowledge.  Then  the  question  is,  whether  the  cases  referred  to  were 
correctly  decided.  I  have  no  doubt  that  they  were.  It  was  vei^  desin- 
ble  that  that  question  should  have  been  fully  discussed :  but  I  thiok  that 
the  decisions  were  right,  and  that  on  general  grounds.  I  do  not  considff 
that  the  objections  on  which  they  turn  arose  out  of  any  rule  introduced  bj 
Stat,  4  &  5  W.  4,  c.  76.  But,  whatever  the  practice  may  have  been  be 
fore  the  statute,  now  that  the  removing  parish  is  obliged,  by  sect  79,  tc 
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transmit  a  copy  of  the  examination,  it  becomes  necessaiy  to  inquire  whe- 
dier  such  examination  can  be  acted  upon  as  disclosing  a  legal  ground  of 
remoTid.  An  order  not  founded  on  legal  evidence  is  no  legal  document, 
and  can  bave  no  effect  in  law  ;  and  the  parish,  upon  which  the  order  is 
made,  seeing  such  a  document,  may  say,  '^  You  have  sent  us  a  pauper 
with  an  examination  which  proves  nothing ;  and  we  are  not  bound  to  re- 
ceive her."  On  this  point  there  is  no  doubt.  If  any  kind  of  hearsay 
evidence  alone  were  receivable,  I  do  not  see  why  it  might  not  be  enough 
to  state  in  the  examination,  "  I  am  settled,"  or  I  have  heard  some  one 
say  that  I  am  settled."  As  to  convenience,  I  think  it  is  in  favour  of  the 
restriction.  Probably  all  these  matters  were  once  transacted  in  the  coun- 
tiy  in  a  much  less  accurate  manner;  but,  when  the  examinations  are 
^4831   ^^^^S^^  before  a  court  for  its  judgment,  they  must  be  considered 

-■  ^according  to  le^l  rules.  It  is  contended,  that  to  adduce  proper 
evidence  before  removing  justices  would  be  very  difficult :  and  perhaps 
the  legislature  might  do  well  to  provide  for  this :  but,  on  the  other  hand, 
if  the  examination  shows  no  legal  ground  for  the  removal,  it  makes  an  ap- 
peal almost  inevitable.  The  sections,  82,  83,  as  to  costs,  are  against  the 
respondents  in  this  case ;  the  appellants  gain  costs  if  they  succeed  on 
the  appeal ;  and  they  ought  to  pay  them  if  the  respondents  have  made  a 
proper  inquiry  into  the  settlement  and  communicated  the  result ;  but  not 
so,  if  the  examination  has  been  of  such  a  nature  as  to  deceive  the  appel- 
lants. It  has  been  said  that  there  is  an  inequality,  because  the  appellants 
are  required  only  to  give  the  grounds  of  appeal,  while  the  respondents  are 
bound  to  furnish  the  examination  itself.  But  the  examination  is  that 
which  the  respondents  act  upon  ;  and  it  ought  to  show  satisfactorily  the 
information  on  which  they  are  proceeding.  And,  assuming  that  it  might 
be  convenient  to  require  more  than  the  mere  grounds  of  appeal,  it  is 
enough  to  say  at  present  that  the  statute  does  not  go  farther.  This  ques- 
tion having  been  thus  brought  before  us,  we  think  it  is  a  benefit  to  the 
public  to  decide  consistently  with  the  former  cases,  and  to  say  that  those 
who  bring  a  pauper  before  magistrates  for  removal  must  do  so  upon 
grounds  of  legal  evidence. 

Patteson,  J.  There  is  no  doubt  in  this  case.  The  removal  was  clearly 
not  made  upon  legal  evidence.  Supposing  that  there  were  no  distinction 
in  law  between  evidence  of  time  and  Of  place,  which  I  do  not  admit,  the 
evidence  here,  even  as  to  time,  was  not  properly  receivable.  Assuming 
*4841   ^^  other  evidence  to  have  been  ^given  on  the  appeal  than  the  state- 

^  ment  in  this  examination,  it  might  be  asked,  "  how  can  any  one 
know  of  his  own  knowledge  the  time  of  his  birth?"  and  the  examination 
says  only,  "  I  am  twenty-eight  years  of  age,  and  was  born,"  &c.  The 
strongest  objection  to  the  order  of  sessions  is  the  inconvenience  of  requir- 
ing strict  proof  before  the  justices,  which  would  render  it  necessary,  in 
cases  of  apprenticeship  for  instance,  to  produce  deeds  and  attesting^  wit- 
nesses, while  the  statute  makes  no  provision  for  the  costs  of  such  evidence. 
And  certainly  there  is  no  provision  for  costs  of  any  kind,  if  the  parbh  re- 
ceiving the  pauper  acquiesces  in  the  removal.  But,  on  the  other  hand, 
the  probability  of  an  appeal  is  much  lessened  if  legal  evidence  be  given 
before  the  removing  justices ;  and  there  ought  to  be  a  proper  disclosure 
of  the  evidence,  to  enable  the  parish  on  which  the  order  is  made  to  exer- 
cise the  discretion  given  to  it  by  sect.  79,  of  giving  notice  of  appeal  with« 
in  twenty-one  days,  or  forbearing  to  do  so.  How  can  they  exercise  that 
discretion  if  they  see  no  legal  evidence  ?    Suppose  a  pauper  said  only, 
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'*  I  was  bound  apprentice"  on  such  a  day,  '^  and  senred  m^  time.''  Is 
the  receiving  parish  to  hunt  for  the  indenture  and  subscribing  witness  ? 
This  would  throw  a  burden  of  expense  upon  the  wrong  shoulders.  Whe- 
ther the  consequence  of  these  decisions  may  be,  that  in  many  cases  it  will 
be  difficult  to  remove,  and  whether  that  may  be  such  an  inconvenience  as 
would  call  upon  the  legislature  to  introduce  any  alteration,  I  cannot  say: 
but  clearly  the  parish  receiving  notice  of  an  order  of  removal  cannot  be 
enabled  to  exercise  the  discretion  of  appealing  or  not  appealing  vrithout 
legal  evidence.  When  the  removing  parish  is  informed  of  the  objection. 
the  officers  *must  consider  whether  it  really  exists  or  not ;  and,  if  r^^gp 
it  does,  they  may  abandon  the  order,  and  try  to  find  legal  evidence  '- 
iQ  support  of  a  new  one.  As  to  the  power  of  abandoning  an  order,  there 
may  indeed  be  some  difficulty  (a) :  but,  at  all  events,  legal  evidence  must 
be  given  to  support  an  order  of  removal :  and  an  appellant  parish  may 
properly  state,  as  ground  for  its  appeal,  that  such  evidence  was  not  given. 
Coleridge,  J.  I  hope  our  decision  will  end  all  doubts  on  this  subject 
Three  points  have  been  taken  in  support  of  the  present  order.  First,  as 
attempt  is  made  to  distinguish  this  case  from  Regina  v.  EccUsaU  Bierkm^ 
11  A.  &  E.  607,  and  Regina  v.  Lydeard  SL  Lawrence^  11  A.  &  £.  616. 
I  agree  that,  in  the  first  of  these  cases,  there  was  a  sufficient  objection  be> 
sides  that  founded  upon  the  nature  of  the  evidence  :  but  the  court  intended 
to  lay  down  the  principle  now  insisted  upon,  as  to  the  necessity  of  le^ 
evidence  before  the  removing  justices.  And  the  other  case  is  not  distm- 
guishable  firom  this.  In  diose  cases,  indeed,  direct  reference  was  made  to 
hearsay :  but,  when,  from  the  nature  of  the  facts,  it  is  clear  that  they  can 
be  known  only  by  hearsayf^t  is  the  same  whether  that  be  stated  on  the  ex- 
amination or  not.  Secondly,  it  was  contended  that  the  declaration  in  this 
case  was  legal  evidence  of  the  facts.  But  we  must  bear  in  mind  what  is 
due  to  former  decisions.  Bex  v.  ErUh^  8  East,  539,  was  a  considered 
judgment  of  this  court ;  a  distinction  was  there  drawn  between  evi- 
dence as  to  the  place  of  birth,  and  ^evidence  as  to  other  facts  r«4gg 
which  are  considered  matter  of  pedigree ;  and  it  was  decided  that  *- 
hearsay  evidence  as  to  the  place  was  not  admissible.  I  cannot  recom- 
mend overruling  that  decision.  Both  on  the  authority  of  the  case  and  on 
general  principles',  I  think  that  hearsay  evidence  as  to  the  place  of  birth  is 
not  receivable ;  but  I  consider  the  authority  sufficient  Thirdly,  it  is 
urged  that  the  late  decisions  in  this  court  should  be  reviewed,  oat  the 
Argument  of  my  brother  Patteson  satisfies  me  that  they  were  right 
There  may  be  inconvenience  in  the  decisions ;  but  I  think  a  greater  would 
result  from  deciding  the  other  way :  and,  whatever  the  inconvenience  may 
be,  the  provision  of  sect.  79,  suspending  actual  removal  for  twenty-one 
days,  goes  far  to  remedy  it,  by  giving  an  opportunity  for  the  fmri^  on 
which  the  order  is  made  to  point  out  any  defect  in  the  examinations  and 
state  their  intention  to  rely  upon  it,  before  a  removal  takes  place.  In 
deciding  as  we  now  do,  we  follow  the  principle  and  practice  of  the  former 
law ;  for,  before  the  present  act,  if  the  order  had  defects  apparent  on  its 
face,  it  might  have  been  quashed  for  those ;  and  if  the  practice  had  then 
been  to  state  the  grounds  of  remoTal  on  the  fece  of  the  order  it  might  hare 
been  objected  to  for  a  defect  of  the  nature  here  pointed  out.  Now,  the 
examinations  are  sent  with  the  order ;  and,  upon  the  former  principle,  ob- 
jections on  the  &ce  of  them  may  be  taken  on  the  appeal. 


(«) 
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WiGHTBCAK,  J.  I  cannot  distinguish  this  from  the  late  tfa&cs  decidecK 
here.  The  argument  for  the  respondents  would  render  the  statute  inopera- 
tive on  this  head.  The  object  of  sect.  79  was  to  prevent  the  expense  of 
*4871  ^^^^^^^  if  ^^  parish  on  which  an  order  was  *made  perceive! 
-'  that  the  grounds  for  it  were  sufficient.  But  the  objection  here  is, 
in  efiect,  that  no  evidence  whatever  is  stated  as  ground  for  the  order.  It 
is  said  that  hearsay  is  admissible  in  cases  of  pedigree,  especially  as  to  the 
time  of  birth  ;  and,  if  so,  why  not  (it  is  asked)  as  to  the  place  ?  But  the 
distinction  on  that  subject  is  given  by  Bex  v.  Eriihy  8  East,  539.  And, 
independently  of  that  case,  the  parties  whose  declarations  have  been  re- 
ceived on  matters  of  pedigree  have  been  persons  who  might  know  the  fact 
of  their  own  knowledge.  Here  the  only  statement  is  that  of  a  party  who 
could  not  so  know  them :  there  is,  therefore,  no  evidence  whatever  that 
she  was  bom  illegitimate  in  the  appellant  parish.  The  intention  of  the 
act  was  that  parishes  which  were  to  be  chai^d  with  a  pauper  might  see 
whether  there  were  such  grounds  for  it  that  they  ought  to  receive  him. 
On  a  statement  like  this,  why  should  they  submit  to  the  order  ?  For  these 
reasons,  and  those  which  my  lord  and  the  rest  of  the  court  have  given,  I 
am  of  opinion  that  the  object  of  the  legislature  would  be  defeated  by  hold* 
ing  this  examination  sufficient. 

Order  of  sessions  confirmed  (a). 
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An  order  for  the  r»ino?aI  of  B.  H^  widow,  from  8.  to  B.  wajjknade,  on  an  examination  ahuwing 
tliat  ahe  waa  aent  to  &  aa  the  aettlamant  of  bar  deoeaaecffiuaband;  that,  in  1815  an  eaiaie  in 
B,  waa  given  by  oral  grant  to  the  biiaband*a  father,  who  entered  upon  and  occupied  it  for  thirteen 
yearai during  which  time  he  paid  the  poor  ratea aa occupier;  that  from  1815  the  pauper*ahua* 
band  lived  on  the  eataie  with  bia  fiitber  aa  part  of  hia  family;  and  that  be  waa  married  lo  the 
pauper  in  I82S,  when  be  waa  reaiding  witb  hia  &tber  on  the  eaiate.  Tbe  examination  did  not 
ahow  tbat  tbe  rate-booka  were  produced  before  tbe  removing  juaticea,  or  that  evidence  waa 
giTon  to  account  for  the  non-production. 

Hm  grounda  of  appeal,  after  traversing  the  .aeveral  grounds  of  removal  in  fact,  and,  amongst 
others,  the  payment  of  ratea  by  the  father,  objected  »•  that  the  said  eiamination  ia  informal  and 
wboDy  inauiSicient  in  law,  and  bad  on  the  fiice  of  it :  that  the  examination  does  not  contain  any 
aufficient  evidence  of  a  aettlement  gained  **  by  the  father :  and  that  the  examination  does  not 
ahow  in  wbat  year  the  foiher  paid  ratea:  nor  a  sufficient  residence  by  the  father,  nor  that  the 
buoband  waa unamaneipated  at  the  time  of  bia  marriage:  with  other  apecifie  olg'eciiona:  but 
there  waa  no  apecifie  objection  to  the  ix>n.production  of  the  rate-booka  Tbe  aeasiona  quaabed 
the  order,  finding  thai  tbe  rsspondenta  were  entitled  to  judgment  on  tbe  merita,  but  tbat  the 
examination  waa  inaufficient  on  the  face  of  it;  on  which  point,  however,  they  desired  the 
opinion  of  this  court. 

Held,  mider  atat.  4  &  5  W.  4,  c.  7S,  a.  81,  that,  on  theae  grounda  of  appeal,  tbe  appellania  could 
inaiattbat  the  examination  did  not  ahowany  proof  given  of  the  father  baving  been  actually  rated; 
the  general  ground  conveying  no  information  aa  to  that  point,  and  the  apecifie  grounda  raiber 
leading  to  the  eoneluaion  tbat  tbe  appellanta  did  not  mean  to  uke  iu 

Held  also,  that  tbe  examination  did  disclose  prima  facie  evidence  of  a  sufiicient  residence  by  the 
fother,  and  of  tbe  husband  being  unemancipated  at  tbe  time  of  his  marriage. 

On  appeal  against  an  order  of  two  justices  for  removing  Betty  Hake, 
'Widow,  and  her  four  children,  from  the  parish  of  Staple  Fitzpaine,  Somer- 
setshire, to  the  parish  of  Buckland  St.  Mary,  in  the  same  county,  the 
sessions  quashed  the  order,  subject  to  the  opinion  of  this  court  on  the 
following  case. 

(a)  See  Rtgina  v.  Thi  Ju$tice9  of  CamaroonBhire^  ante,  p.  325 ;  Hegina  v.  TAe  JutticM 
0/ihc  Weti  Jiidingf  ante,  p  331.    Alao  the  next  and  following  caaaa,  to  p.  558, 
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The  examinations  on  which  the  order  was  made  were,  so  fiur  as  is  mate- 
rial to  the  decision  of  the  court,  as  follows : 

Betty  Hake,  the  pauper,  said :  ^*  I  am  the  widow  of  Sander  Hake.  I 
was  married  to  the  said  Sander  Hake  about  sixteen  years  ago.  On  my 
marriage  I  went  to  live  with  my  husband  on  an  estate  at  Blindmore  in  the 
said  parish  of  Buckland  St.  Mary,  who  resided  with  his  father,  and  was 
carter  to  him.  After  we  had  lived  there  about  a  year,  my  iiEither4n-law 
^was  turned  out  of  the  estate,  upon  which  I  and  my  husband  went  r«^ 
to  Curland,  and  lived  there  with  my  father  and  mother.  My  bus-  *' 
band  never  rented  10/.  a  year  afterwards." 

Mary  Hake  said :  "  I  am  the  widow  of  John  Hake,  deceased  :  about 
twenty-six  years  ago,  (being  about  the  year  1815,)  Mr.  George  Score 
employed  my  husband  to  work  on  and  take  care  of  his  estate  at  Blind- 
more,  in  the  said  parish  of  B.  St.  M.,  and,  during  that  year,  the  said  Mr. 
Score,  who  was  at  our  house,  said  to  my  husband,  '  John,  you  shall  haTC 
this  estate ;  won't  you  have  it  if  I  give  it  to  you.'  It  was  then  understoo<! 
my  husband  was  to  have  it.  My  husband  afterwards  occupied  it  about 
thirteen  years,  except  small  parts  of  it  he  let  to  his  sons.  I  believe  be 
paid  the  rates  and  taxes  all  the  time  for  the  whole.  I  frequently  saw  him 
pay  the  overseers  the  poor  rates,  and  many  times  paid  them  myself.  Afia 
occupying  the  estate  about  thirteen  years,  my  husband  was  turned  oat  of 
it  by  an  dectment." 

John  Hake  said :  ^^  I  was  present  in  1815,  and  beafd  Mr.  Score  give  the 
estate  to  my  father.  My  father  afterwards  occupied  it  about  thirteen  years 
except  small  parts  of  it,  which  he,  about  three  years  afterwards,  let  to  mc 
and  to  my  brother,  under  iO/.  a  year,  but  my  father  paid  the  rates  and 
taxes  for  the  whole.  From  1815  my  brother  Sander  lived  on  the  estate 
with  my  father,  as  one  of  his  ftunily.  My  father  stocked  the  farm  and  paid 
the  rates  and  taxes." 

Thomas  Willie  said :  ^^  I  was  overseer  of  the  parish  of  B.  St.  M.  fire 
pr  six  years  during  the  time  the  said  John  Hake  occupied  the  estate,  and 
about  the  year  1826  collected  the  poor's  rate  of  him  as  the  occupier." 

The  grounds  of  appeal,  after  stating  that  John  Hake  *was  not  r«  .qq 
rated  and  did  not  pay  rates  as  stated  in  the  examination,  and  ^ 
negativing  other  grounds  of  the  removal,  in  fact,  proceeded  as  follows. 
^'  That  the  said  examination  is  informal  and  wholly  insufficient  in  law,  and 
bad  on  the  face  of  it.  That  the  examination  does  not  contain  any  suffi- 
cient evidence  of  a  settlement  gained  in  our  said  parish  of  B.  St.  M.  by 
the  said  John  Hake,  nor  does  it  contain  any  valid  grounds  of  removal  of 
the  said  Betty  Hake  to  our  said  parish.  That  the  examination  does  not 
show  that  Sander  Hake  was  at  any  time  settled  in  our  parish  of  B.  St.  M., 
there  being  no  proof  or  statement  on  the  face  of  the  examination  diat  tbe 
said  Sander  Hake  was  unemancipated  at  the  time  of  his  marriage,  so  as  to 
derive  a  settlement  from  his  father  John  Hake.  That  the  ezaminatioQ 
does  not  state  when,  or  in  what  year  or  years,  the  said  John  Hake  occu- 
pied the  said  estate  at  Blindmore,  or  in  what  year  or  years  he  paid  rates 
and  taxes  for  the  same.  That  the  examination  does  not  state  that  the  said 
John  Hake  resided  forty  days  in  our  parish  of  B.  St.  M.  during  the  dme 
that  he  occupied  the  said  estate  at  Blindmore,  or  after  he  had  so  paid 
rates  and  taxes  for  the  same.  That  the  examination  does  not  sUte  ay 
residence  by  the  said  John  Hake,  in  our  said  parish  of  B,  St.  M.,  suffi- 
cient to  confer  a  settlement  under  stat,  13  &  14  Car.  2,  c.  12. 

The  sessions  found,  on  evidence  not  materia]  to  the  decision  of  dii« 
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oonrt,  diat  Jolm  Hake  acquired  a  settlement  both  by  estate  and  by  being 
charged  unto  and  paying  parochial  rates  and  public  taxes,  and  that  Sander 
Hake  followed  his  father's  settlement  up  to  August,  1825 :  but,  although 
they  were  of  opinion  that  under  the  circumstances  the  respondents  were 
*4911  ^^^^^^  *^^  ^^  judgment  of  the  court  on  the  merits,  they  quashed 
-I  the  order,  on  the  ground  that  the  examination  was  on  the  face  of  it 
insuflScient  to  enable  the  respondents  to  ^  into  either  of  these  j^unds 
of  removal ;  subject  to  the  opinion  of  this  court  on  the  sufficiency  oi 
insufficiency  of  the  examination. 

Erie  and  Moody  in  support  of  the  order  of  sessions  (a).     If  any  essen- 
tial feet  is  indistinctly  stated  in  the  examination,  the  sessions  are  the 
judges  whether  it  be  sufficient  or  not  under  the  circumstances  of  the  case  ; 
per  CoLEBiDGB,  J.,  in  Begina  v.  Bridgewaier,  10  A.  &  E.  693,  698. 
Here,  assuming  the  father  to  have  piined  a  settlement,  it  could  not  descend 
to  the  son,  unless  he  was  unemancipated  at  the  time ;  and  there  is  nothing 
in  the  examinations  to  show  that.    [Coleridge,  J.    It  is  said  that  he  lived 
on  the  estate  with  his  father  as  one  of  his  femily.J      He  might  have 
returned  to  the  £unily  after  emancipation ;  and  the  penod  is  left  uncertain. 
Secondly,  it  is  not  sufficiently  stated  that  the  father  resided  forty  days  on 
the  property.     [Patteson,  J.     It  is  said  that,  from  1815,  the  son  lived 
on  the  estate  with  him  as  part  of  his  family.]     These  two  objections  are 
distinctly  pointed  out  in  the  grounds  of  appeal :  and,  though  the  sessions 
find  the  fact  of  settlement,  they  also  find  that  the  examinations  are  insuffi- 
cient ;  and,  according  to  the  principles  strongly  laid  down  in  this  court, 
they  have  drawn  the  right  conclusion.     The  witnesses  speak  in  a  very- 
general  and  suspicious  form :  they  could  not  be  indicted  for  perjury,  though 
^4921   ^^^  ^evidence  should  be  contrary  to  the  fact.     The  sessions  find 
I   a  settlement  by  being  rated  and  paying  rates :  but  the  words  of  the 
statute,  3  W.  &  M.  c.  11,  s.  6,  are,  *'  shdl  be  charged  with  and  pay :" 
there  was  no  evidence  before  the  removing  justices  that  John  Hake  was 
^'  charged."    The  rate-book  not  having  been  produced,  nor  the  non-pro- 
duction accounted  for,  it  cannot  be  said  that  there  was  any  legal  evidence 
of  his  being  rated :  suppose  the  donor's  or  any  other  person's  name  to  have 
been  on  the  rate,  the  parish  would  not  regam  this,  so  long  as  the  occu- 
pier's rates  were  actually  paid.     This  is  an  objection  which  goes  to  the 
jurisdiction.     [Patteson,  J.    Your  notice  does  not  state  that :  you  ought 
to  condescend  on  particulars.]    In  Begina  v.  Mddleton  in  Teesdaky  10 
A.  &  £.  688,  a  statement  that  '*  the  order,  the  examination  upon  which 
the  same  is  grounded,  as  also  the  notice  of  chargeability  accompanying 
the  same,  are  bad  upon  the  faces  thereof,"  was  held  sufficient.     (They  also 
argued  that,  on  the  facts  as  found,  no  setdement  by  estate  had  been  acqui- 
red, citing  Bex  v.  Woodbumj  10  B.  &  C.  846 ;  Bexv.  Pensax,  3  B.  &  Ad. 
S15;  Bexr.  Gi/oti7, 3  M. &  S. 22 ;  Bexr.  Chew Magna^  10  B.SlC.  141 ; 
Bex  V.  St,  Mary^  J^ewington^  5  B.  &  Ad.  540 ;  Bex  v.  Lakenheathy  1  B. 
&  C.  531 ;  but  the  court  refused  to  enter  into  that  question,  the  sessions 
not  havingasked  the  opinion  of  this  court  upon  the  merits.) 

Sir  W.n.  FolkUy  Solicitor-General  (with  whom  was  jBere),  contra.    As 

to  the  necessity  of  lowing  in  the  examination  that  strict  legal  proof  was 

*4931   S^^^^  ^  ^^  actual  ^rating,  such  strictness,  from  the  nature  of  the 

-I  proceeding  before  removing  justices,  cannot  reasonably  be  required ; 

for  there  are  not  two  parties,  one  to  tender  the  evidence,  the  other  to 

(a)  Satnidfty,  January  29d.     Before  Lord  Dknuan,  C.  J.,  Pattison,  Coluiidgi  and  W 
iUN,Jle. 
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object ;  and  if  the  justices  are  not  quite  familiar  with  all  die  rules  of  evi- 
dence, and  omit  some  question  which  technically  ought  to  be  pat  before 
certain  testimony  b  admitted,  the  whole  proceeding  ought  not  therefore  to 
go  for  nothing.  [Lord  Denman,  C.  J.  We  have  said  that  the  examina- 
tion must  disclose  some  legal  evidence  of  some  known  ground  of  remoTal, 
not  a  mere  general  statement ;  if  that  is  not  done,  and  die  objection  b 
taken,  it  must  prevail.  But  here  it  does  not  appear  that  the  rates  were 
not  produced.  Moody.  Had  ihey  been  produced,  that  fact  ought  to  hare 
appeared  on  the  examinations.  Lord  Denman,  C.  J.  There  is  no  objec- 
tion stated  on  that  ground.]  If  at  nisi  prius  illegal  evidence  is  admitted 
without  being  objected  to,  an  application  for  a  new  trial  on  that  ground 
would  be  refused.  Here,  in  effect,  the  witnesses  say,  '^  He  was  rated  and 
paid ;''  and  no  one  objects :  had  that  been  done  the  defect  might  hzrt 
been  cured  at  the  time.  [Patteson,  J.  The  appellants  object  bj  their 
appeal ;  and  the  other  party  go  on  instead  of  abandoning  their  order  on 
receiving  a  notice  of  a  fatal  objection.]  Practically  respondents  are 
deprived  of  the  opportunity  of  doing  that  by  appellants  keeping  back  their 
grounds  of  appeal  until  the  appeal  has  been  lodged ;  B^ina  v.  Justices 
of  Middksex,  11  A.  &  £.  809.  But  the  objection  here,  putting  it  at  the 
strongest,  is  no  more  than  that  the  examining  justices  did  not  call  for  the  rate- 
book ;  and  to  whom  was  the  rate  paid  ?  To  the  appellant  parish :  r^^ 
*there  was  no  mode  of  compelling  them  to  produce  their  books  ^ 
before  the  removing  justices  ;  for  there  are  no  parties  to  receive  a  notice  tr 
produce.  But  the  demand  and  receipt  of  payments,  as  for  rates,  would,  z* 
nisi  prius,  be  sufficient  evidence,  as  against  the  parish,  that  every  thing  hac 
been  done  which  was  necessary  to  entide  them  to  make  the  demaod. 
[Patteson,  J.  In  Bex  v.  CoppuUj  2  East,  25,  it  was  distinctly  held  that 
evidence  of  the  payment  of  rates  is  not  sufficient  alone.  Lord  Denicak, 
C.  J.  Might  not  the  respondents  have  given  notice  of  the  &ct  of  rating, 
that  the  rate-books  were  required  to  be  produced  in  evidence  before  the 
justices,  and  that,  if  they  were  not  produced,  secondary  evidence  would 
be  given  of  the  rating  ?] 

Assuming  it  to  be  a  fetal  objection,  that  the  examinations  do  not  show 
the  fact  of  rating,  still  both 'parties  are  to  be  placed  on  the  same  footing; 
and  this  general  ground  of  appeal  conveys  no  information  on  which  the 
respondents  might  have  an  opportunity  of  withdrawing,  and  supplying  the 
defect  on  a  new  order:  it  conveys  no  objection  to  the  want  of  evidence  at 
all,  much  less  to  the  want  of  the  particular  evidence :  but  it  goes  on  to 
enumerate  the  particular  objections,  and,  by  omitting  this  in  the  list,  mis- 
leads the  opposite  parties:  the  notice  denies  the  payment  of  rates,  and 
does  not  guide  attention  to  the  defect  that  the  rate-books  were  not  pro- 
duced. With  respect  to  the  son's  non-emancipation  at  the  time  when  the 
father  eained  the  setdement,  the  examinations  show  the  son  to  have  been 
married  to  the  pauper  in  1826,  and  that  from  1815  he  lived  with  the  father 


should  be  necessary.] 

CStr.adv.  tmlL 

Lord  Denman,  C.  J.,  now  delivered  the  judmient  of  the  court. 

This  was  a  case  of  appeal  agunst  an  order  of  removal.  At  the  sessions, 
objections  were  made  to  the  examination,  and  also  to  the  reception  of 
evidence  in  support  of  the  order,  in  consequence  of  the  alleged  defiscts  in 
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sacb  examinatioii.  The  sessions  hare  found  that  John  Hake,  the  pauperis 
fatfaer-in-Iaw,  under  whom  the  settlement  was  claimed,  acquired  a  settle- 
ment in  the  appellant  parish  by  residence,  under  a  claim  of  ownership,  on 
an  estate,  and  also  by  being  charged  to  and  paying  parochial  rates ;  and 
that  the  respondents  were  entidea  to  the  judgment  of  the  court  on  the 
merits ;  but  thej  quashed  the  order,  on  the  ground  that  the  examination, 
on  the  iiEice  of  it,  was  insufficient  to  enable  the  respondents  to  go  into 
either  of  these  grounds  of  removal.  The  sessions  have  submitted  to  us 
simply  the  question  of  the  sufficiency  of  the  examination  for  these  pur- 
poses. 

On  the  part  of  the  respondents  the  case  has  at  present  been  only  argued 
In  respect  of  the  settlement  by  rating ;  and,  if  we  are  of  opinion  that  the 
examination  was  sufficient  to  let  them  into  their  case  on  this  head  of  it,  it 
will  be  unnecessary  to  go  farther;  as  one  ground  of  removal  is  enough, 
and  the  sessions  have  not  submitted  to  us  the  conclusion  which  they  have 
drawn  from  the  evidence,  supposing  they  were  at  liberty  to  receive  and 
consider  it  at  all. 

*4d61  *B6f<>^  ^^  inquire  into  the  sufficiency  of  the  examination,  it  is 
-'  necessary  to  consider  the  statement  of  the  grounds  of  appeal, 
because  the  appellants  can  make  no  other  objections  to  any  part  of  the 
respondents'  case  than  are  stated  in  such  grounds ;  and  we  agree  with  the 
respondents'  counsel,  that  at  least  the  same  degree  of  strictness  is  to  be 
iised  in  deciding  on  the  sufficiency  of  such  statement  as  in  deciding  on 
that  of  the  examination.  Both  are  to  be  treated  candidly,  and  with  a  view 
to  advance  the  objects  of  the  statute  in  requiring  their  mutual  delivery. 
llie  examination,  construed  fairly,  must  show  that  the  justices  have  prima 
facie  been  justified  in  making  the  order ;  the  grounds  of  appeal,  construed 
in  the  same  way,  must  disclose  the  nature  of  the  objections  to  the  order, 
or  the  new  matter,  as  the  case  may  be,  which  induces  the  appellants  to 
resist  the  removal.  By  these  modes  the  legislature  has  wisely  thought 
that  the  expense  of  groundless  removals  and  fruitless  appeals  may  best  be 
prevented ;  and  it  is  the  duty  of  the  court  of  Quarter  Sessions,  and  of  this 
court,  to  take  care  that  the  provisions  of  the  statute  be  feirly  and  fully 
carried  out. 

The  statement  of  the  grounds  of  appeal,  so  far  as  regards  the  present 
question,  after  objecting  that,  in  fact,  John  Hake  was  not  rated  and  did 
not  ffay*rates  as  stated  in  the  examinaiiony*^  proceeds  thus:  "  that  the  said 
examination  is  informal  and  wholly  inst^icient  in  law,  and  bad  on  the  face 
of  it;  that  it  does  not  contain  any  sufficient  evidence  of  a  settlement 
gained  in  our  said  parish ;"  nor  any  valid  grounds  of  removal  to  our 
parish  ;  that  it  does  not  show  that  Sander  Hake  was  unemancipated  at  the 
ame  of  his  marriage,  so  as  to  derive  a  settlement  fh)m  his  father ;  and 

*4971  ^^^^  ^^  ^^^  ^^^  ^^^^  '^^  ^^^^  y^^^  ^^  V^ars  John  Hake  paid  rates 
-'  or  taxes ;  or  that  he  resided  forty  days  after  he  had  so  paid  rates 
and  taxes. 

It  may  be  conceded  that  the  examination  does  not  in  any  part  state,  in 
express  terms,  that  John  Hake  was  rated :  and,  assuming  that  the  parish 
rates  were  not  produced  or  proved  before  the  removing  justices,  two  ques- 
tions might  have  arisen ;  first,  whether  the  examination  is  on  those 
accounts  defective ;  secondlv,  whether,  looking  at  it  and  the  notice  of 
appeal  together,  the  respondents  could  be  properly  admitted  to  prove  a 
rating  at  the  trial. 

But  it  appears  to  us  that  the  statement  itself  is  so  framed  as  to  preclude 

TOL  XLZL  98 


778       The  Queen  v.  Staple  Fitzpainb.  H.  T.  1842.     [4» 

the  a^pellaQts  from  insisting  upon  either  of  these  objections.  As  to  tlit 
first,  it  does  not  object  to  the  examination  any  want  of  proof  of  rating ;  it 
denies  that  in  &ct  John  Hake  was  rated,  but  does  not  say  that  the  exami- 
nation contains  no  evidence  of  it.  It  was  argued  that  this  objection  was 
open  under  the  general  words  *'  is  mformal^  and  wholly  tns^^fiaad  m  Ino, 
md  had  on  thefice  of  i^."  We  are  quite  clear  that  under  these  words,  if 
they  stood  alone,  no  objection  would  in  this  case  be  open  to  the  appdhnts: 
for  they  would  convey  no  information  to  the  respondents  of  the  ground  of 
appeal  intended  to  be  relied  on :  and  to  hold  them  sufficient  would  defeat 
the  very  object  of  the  statute.  The  addition  of  other  particulars,  instead 
of  helping  the  appellants,  makes  their  case  worse ;  any  one  reading  these 
genend  words,  followed  by  specific  objections,  would  conclude  that  tfaej 
were  intended  only  to  introduce,  and  comprised  no  more  than,  such  par- 
ticulars as  were  afterwards  so  specified.  And,  when  besides  this  they  are 
preceded  by  a  denial  in  terms  that  John  Hake  was  in  iact  rated,  the 
respondents  would  still  more  ^certainly  be  led  to  conclude  that  it  t%am 
was  not  intended  to  object  to  want  of  evidence  before  the  removing  '- 
justices,  but  to  rely  on  the  fact  itself  being  otherwise  than  was  asseited. 
Instead  therefore  of  having  a  defect  pointed  out  to  them  in  the  examination, 
of  the  existence  of  which,  if  true,  they  must  be  aware,  and  therefore  m^ 
be  led  by  it  at  once  to  abandon  the  support  of  their  order,  they  would  see 
themselves  challenged  only  to  prove  the  fact  on  the  trial,  and  be  led  to 
prepare  themselves  to  prove.it  then.  Upon  the  principles  before  laid  dowo, 
therefore,  we  think  the  notice  defective  for  this  purpose. 

But  we  were  referred  to  our  decision  in  Begina  v.  AKddleton  m  Thesdak^ 
10  A.  &  £.  688,  as  inconsbtent  with  this.  There  the  ground  of  appeal  vss 
stated  thus :  "  the  order,  the  examination,"  ^^  as  also  the  notice  of  charge- 
ability,"  ^^  are  bad  upon  the  faces  thereof;"  and  we  thought  this  enough  to 
let  the  appellants  into  an  objection  to  the  following  paragraph  of  the  exami* 
nation :  my  father  gained  a  settlement  in,  &c.,  by  renting  and  occupying  i 
house,  &c.,  of  one  J.  T.,  in,  &c.,  of  the  yearly  rent  of  lOl."  This  was  the 
whole  that  related  to  the  settiement ;  and  nothing  was  said  of  the  time  for 
which  he  rented  or  occupied ;  and  in  such  a  case  we  think  it  was  enough  to 
say  that  the  examination  was  bad  on  its  face ;  the  notice  not  only  could  not 
mislead,  but  could  scarcely  fail  to  point  out,  to  one  who  read  it  with 
ordinary  diligence  and  ordinary  knowledge,  the  defect  intended  to  be  inasted 
on.  The  facts  of  the  two  cases  are  so  different  that  the  decision  of  the 
one  can  be  no  authority  for  that  of  the  other. 

The  second  question  is  decided  by  the  fate  of  the  first.  There  was 
clearly  nothing  to  prevent  the  respondents  *from  proving  a  rating  r«j^ 
at  the  trial,  but  the  assumed  defect  in  the  examination,  as  to  the  '- 
want  of  express  statement  and  strict  proof  of  such  rating ;  for  a  rating  is 
impliedly  stated,  and  at  all  events  irregularly  proved,  by  the  evidence  of 
the  parish  officer,  who  states  that  he  called  on  John  Hauce  as  the  occu/ia 
for  ihe  rates,  and  he  paid  them  ;  but,  if  the  appellants  are  precluded  froo 
insisting  upon  this  defect  by  the  insufficiency  of  their  notice,  it  is,  between 
these  parties,  as  if  it  never  had  existed. 

Other  points  in  support  of  the  order  of  sessions  were  argued ;  but  tbejr 
have  not  left  them  open  to  us  to  inquire  into.  With  respect  indeed  tc  the 
question  of  emancipation,  we  may  say  that  the  examination  appears  to  us 
not  to  be  deficient  as  to  this ;  the  non*emancipation  of  Sander  Hake  being 
clearly  to  be  presumed  from  the  depositions  set  out. 

We  are  of  opinion,  therefore,  that  with  reference  to  the  notice  and 
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jippoiinds  of  appeal,  this  examination  was  sufficient  as  to  the  settlement  by 
rating;  and  tbat  the  order  of  sessions  must  therefore  be  quashed. 

Order  of  sessions  quashed  {a), 

(a)  ••And  there**  (Yearb.M.34  H.  6,  7  E  per  Prisot)  ^u  is  holden,  that  inaamueh  as  the 
defendant  haa  demurred  upon  a  special  point,  and  haa  rebeaned  the  cauae  of  hie  demurrer,  if  there 
be  may  other  matter  in  the  deebration,  whereof  the  defendant  might  have  had  advantage,  he  ahali 
not  now  take  any  ad\'aniage  of  it.**  **  And  so  is  the  diversity,  where  the  concloaion  or  demurrer 
is  general,  and  where  apeciaL**  Modntaouk,  C  J.,  in  Dive  v.  Maainghamt  Plowd.  66,  Mich.  4* 
Ed.6. 

See  Regina  v.  Etuk  Vilie^  1 Q.  E  828.  Also  the  eases  in  this  volume,  p.  395  to  334,  ante,  and 
PL  476,  ante,  to  p.  558,  post. 


-■       *[The  following  cases,  since  decided  on  the  sufficiency  of  exami- 
nations and  grounds  of  appeal,  may  conveniently  be  added  here.] 

The  QUEEN  v.  The  Inhabitants  of  NORTH  BOVEY. 

Pauper  was  removed  on  an  examination  atating  a  settlement  by  apprenticeship  in  the  appellant 
parish :  that,  after  such  settlement  wss  gained,  pauper  agreoi  to  serve  ESdmund  Stooiie  in  a 
third  parish.  A.,  for  a  month  at  3t.  per  week  ;  and  that,  when  the  month  was  up,  he  agreed  to 
live  on  at  the  same  wages  by  the  month,  the  bargain  to  be  at  an  end  by  a  month's  warning 
&om  either  party ;  uixler  which  agreement  he  served  two  years. 

The  ground  of  appeal  stated  that  the  pauper  acquired  a  settlement  in  A.,  by  hiring  and  service 
with  one  Edmund  Stooke  of  A.,  •*  subsequently  to  that  acquired  by  him  in  our  parish:'*  not  dd^ 
scribing  the  contract,  or  referring  to  the  examination,  otherwise  than  as  above. 

HeU,  under  stat.  4  A  5  W.  4,  c.  76,  s.  81,  that  the  grounds  were  bad  for  not  stating  that  the  hiring 
and  aervice  were  for  a  year ;  and  could  not  be  aided  by  the  description  of  the  hiring  and  ser. 
vice  in  the  examination,  it  not  appearing  that  the  hirings  and  services  were  the  same. 

On  appeal  against  an  order  of  two  justices,  removing  James  Lang* 
worthy  from  the  parish  of  North  Molton  to  the  parish  of  North  Boyey, 
both  in  Devonshire,  the  sessions  confirmed  the  order,  subject  to  the  opin* 
ion  of  this  court  on  the  following  case. 

The  removal  was  made  on  the  examination  of  the  pauper,  which  stated 
as  follows.  That  he  was  bound  a  parish  apprentice  to  Richard  Heyward 
of  North  Bovey  in  the  said  county.  That,  when  he  had  served  him  there 
about  five  years,  he  removed  with  his  master  into  the  parish  of  Chagford, 
and  served  him  there  about  six  years ;  then  went  back  with  his  master  to 
North  Bovey,  and  served  him  there  about  three  weeks ;  that  there  was 
then  about  six  months  to  come  of  his  apprenticeship ;  and  his  master  gave 
Lim  leave  to  serve  whom  he  could  ;  that  he  was  not  assi^ed  to  any  other 
person  ;  nor  did  he  serve  any  other  person  with  the  particular  consent  of 
the  said  Richard  Heyward  ;.  that  he  afterwards  agreed  to  serve  Edmund 
Stooke,  in  the  parish  of  Ashton  in  the  said  county^  for  a  month,  at  3^.  per 
week :  that,  when  the  month  was  up  he  agreed  to  live  on  at  the  same 
*ft01 1  ^^^  *'^y  ^^^  month :  the  bargain  to  be  at  an  end  at  any  time  by 
-■  a  month's  warning  from  either  party :  that  he  continued  under  that 
agreement  nearly  two  years,  and  left  his  place  by  giving  a  month's  notice : 
and  that  he  has  not  done  any  other  act  whereby  to  gain  a  settlement.   The 

Sound  of  appeal  was  stated  as  follows.  That  the  said  James  Langwor- 
y,  the  pauper,  acquired  a  setdement  in  the  parish  of  Ashton,  in  the  said 
county  of  Devon,  by  hiring  and  service  with  one  Edmund  Stooke,  of 
Greorge  Teign  in  the  said  parish,  subsequendy  to  that  acquired  by  him  in 
our  parish. '' 
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On  tbe  trial  of  the  appeal,  the  respondents  objected  that  the  groand  cf 

appeal  was  insufficiently  stated.     First,  inasmuch  as  there  was  no  sufficieot 

statement  of  the  time  at  which  the  pauper  was  hired  by  and  served  with 

.  Edmund  Stooke :  secondly,  inasmucn  as  it  was  not  stated  that  the  hiiing 

and  service  were  for  a  year. 

The  appellants  contended  that  the  ground  of  appeal,  taken  in  connec- 
tion with  the  pauper's  examination,  was  sufficiently  explicit  to  liable  flie 
respondents  to  meet  the  case  on  the  merits  ;  and  that  all  was  stated,  as  to 
time,  which  it  was  bona  fide  in  the  power  of  the  appellants  to  ascertain : 
in  confirmation  of  which  they  tendered  evidence  to  show  that  inquiries  on 
that  point  had  been  made  by  them,  but  without  success.  They  also  con- 
tended, as  to  the  statement  of  the  hiring  and  service,  that  the  sessions 
were  not  bound  by  any  fixed  general  rule  of  construction,  but  that,  regard 
being  had  as  well  to  the  written  examination  of  the  pauper  as  to  the 
grounds  of  appeal,  they  were  themselves  the  judges  of  the  particularity 
requisite  in  the  statement,  according  to  the  particular  circumstances  of 
each  case  ;  and  that,  in  this  case,  there  was  sufficient  particularity. 

The  sessions  did  not  deem  it  necessary  to  hear  ^evidence  on  the  r*^ 
.first  pomt;  but,  on  the  whole  objection,  gave  the  following  judg-  ^ 
ment  in  writing.  '^  The  court,  finding  that  the  appellants  have  set  forth 
all  that  was  within  their  knowledge  as  to  time,  bona  fide,  does  not  admit 
the  first  objection  to  the  notice ;  but,  on  the  second  objection,  they  think 
that  it  is  necessary  that  the  appellants  should  have  set  forth  the  hiring  and 
service  to  have  been  of  the  nature  and  description  of  a  yearly  hiring ;  and, 
that  not  having  been  done,  the  court  admits  the  second  objection  and  cc»- 
firms  the  order,  suUect  to  the  opinion  of  the  Court  of  Queen's  Bench  as 
to  the  sufficiency  of  the  notice  of  appeal  on  both  the  above  points." 

J.  Greenwood  in  support  of  the  order  of  sessions.  First,  the  appellants 
should  have  stated,  in  their  ground,  when  the  hiring  and  service  took 
place.  They  say  only  that  a  settlement  was  so  acquired  after  the  ^ettl^ 
ment  was  acquired  in  the  appellant  parish  [Lord  Denbian,  C.  J.  Sap- 
pose  the^  do  not  know  the  time.  The  sessions  find  that  they  have  gi?eB 
all  the  mformation  they  could.]  That  should  have  been  stated  in  the 
ground  of  appeal.  The  time  must  be  ultimately  fixed,  more  or  less  closely, 
by  the  evidence :  the  notice  should  state  what  the  evidence  is  to  prove. 
A  variance  would  be  material ;  Ex  Parte  Broseley^  7  A.  &  E.  422;  R^m 
V.  The  Justices  of  the  West  Biding  of  Yorkshire,  10  A.  &  E.  685.  The  ci- 
amination  is  not  referred  to  in  the  ground  of  appeal ;  and,  even  if  it  were, 
and  could  be  incorporated  with  it,  it  gives  no  aate.  It  will  be  said  that 
the  settlement  set  up  by  the  grounds  of  appeal  is  founded  on  the  agreemest 
to  serve,  and  the  service  with,  Edmund  Stooke,  *menrioned  in  the  r^^^ 
examination.  But,  again,  the  examination  gives  no  date  to  thb :  and 
It  does  not  appear  from  the  ground  of  apped  that  the  two  setdements  are  the 
same.  Begina  v.  BridgewateTj  10  A.  &  E.  693,  which  is  an  analogous  case 
to  Begina  v.  Middkton  in  Teesdak,  11  A.  &  E.  688,  shows  that  the  time 
should  be  stated.  In  Bex  v.  The  Jtstices  of  Derhyskire^  6  A.&E.  8S5, 
one  of  the  successful  objections  was,  that  the  hiring  and  service,  which  weft 
relied  upon  in  the  grounds  of  appeal  as  conferring  a  subsequent  settlement, 
were,  as  here,  only  stated  to  have  taken  place  subsequently  to  die  other 
settlement.  In  Retina  v.  Lydeard  St.  Lawrence j  11  A.  &  E.  616,  628, 
Pattesok,  J.,  pomts  out  the  impropriety  of  withholding  the  date. 
Seccndlv;  it  is  not  stated  that  the  hiring  or  service  was  lor  a  year.  The 
liiring  and  service  stated  in  the  examination  are  not  so  described :  hot, 
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even  if  they  were,  it  does  not  appear  that  the  two  contracts  and  senrices 
are  the  same.     {Merivalef  on  the  same  side,  was  stopped  by  the  court.) 

EUiott  and  BevaUy  contra.  Under  sect  81  of  stat.  4  &  5  W.  4,  c.  76\ 
it  is  not  necessary  to  state  more  than  the  ^'  grounds"  of  appeal.  Here  the 
ground  sufficiently  appears,  namely,  a  settlement  in  a  parish  named,  by 
hiring  and  service  to  a  person  named,  at  a  time  subsequent  to  that  of  the 
settlement  named  in  the  examination.  That  is  enough  to  ^ve  the  means 
ot  inquiry.  That  the  hiring  and  service  were  for  a  year  is  fully  implied 
in  the  statement  that  a  settlement  was  acquired  by  them.  Besides,  the 
hiring  in  the  examination  is  a  general  hiring,  and  therefore  for  a  year ;  and 
^5041  ^^^  description  shows  the  hiring  and  service  in  the  ^examination 
-■  to  be  the  same  with  those  in  the  grounds  of  appeal.  In  Regina  v. 
Middletan  in  Teesdaky  10  A.  &  £.  6oB,  the  examinant  had,  as  would 
appear,  the  means  of  ascertaining  the  date:  the  appellants  had  none. 
Here  the  very  &cts  upon  which  the  appellants  rely  are  first  mentioned  by 
the  respondents. 

Lord  Denscan,  C.  J.  It  is  difficult  to  lay  down  any  rule  which  may 
not  be  evaded  by  parish  officers  who  wish  to  deceive :  but  the  best  prac- 
tical rule  is,  that  they  must  give  all  the  information  they  possess.  I  do 
not  see  how  the  magistrates  arrived  at  the  conclusion  that  the  appellants 
had  set  forth  all  that  was  within  their  knowledge  as  to  time  :  but  I  need 
not  go  into  that.  The  appellants,  when  they  give  notice  of  a  subsequent 
settlement,  should  show  all  that  is  material  to  such  settlement.  Why  is 
any  thing  to  be  left  to  implication  ?  That  gives  information  to  those  only 
who  know  the  law.  On  comparing  this  case  with  Regina  v.  Middkton  in 
Teesdakj  10  A.  &.  £•  688,  it  appears  that  the  second  objection  must 
prevail. 

Patteson,  J.  If  a  hiring  and  service  only  were  stated,  without  re- 
ference  to  time,  place,  and  other  particulars,  the  ground  of  appeal  would 
clearly  be  bad.  And  we  must  take  this  case  as  if  it  were  so  here.  If  the 
words  '*  as  stated  in  the  examination^'  had  been  added,  it  would  be  ano- 
ther question.  For  then,  although  the  examination  does  not  expressly 
state  such  a  contract  as  would  give  a  setdement,  the  sessions  might  deter- 
mine whether  what  is  stated  does  not  in  effect  show  a  general  hiring.  But 
*^51  ^^^  ^^  hiring  shown  by  the  ground  of  *appeal  mav  be  uiiTerent 
-I  from  that  in  the  examination.  The  ground  of  appeal,  therefore,  is 
insufficient  for  not  showing  such  a  contract  as  will  confer  a  settlement. 

Williams,  J.  The  court  has  held,  and  there  is  no  harm  in  laying 
clown  in  these  cases  a  rule  of  reasonable  strictness,  that  every  sort  of  fair 
information  should  be  given  both  in  the  examination  and  the  ground  of 
appeal. 

WiGHTMAN,  J.,  concurred. 

Order  confirmed,  (a) 
(a)  Sm  the  eaiw  an  thuToliinie,  anta,  p,  335,  to  p.  334,  and  476,  ante,  to  p.  558,  post. 


The  QUEEN  v.  The  Justices  of  the  West  Riding  of  YORKSHIRE. 

(DRIGHLINGTON  v.  PUDSEY.) 

A  notice  of  groonda  of  appeal  atated  that  the  poupefa  haeband,  in  1828,  1829,  or  1830  (subee- 
qoenily  to  the  aettlement  proved  in  the  examination),  »*  did  rent  and  occapy**  for  twelve  rnootha 
Ma  houM  and  land**  in  the  respondent  pariah,  as  tenant  to  C,  of  the  yearly  rent  and  vahie 
of  10/.  and  upwaida.  ••  and  did  pay  upwards  of  \0L  rent  for  the  same,  and  did  thereby  gain  • 
aettlement**  in  the  respondent  parish  :  Held,  under  stat.  4dc  5  W.  4,  c.  76,  s.  81. 

3U 
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1.  Thtt  the  ptjnnent  of  rent  wai  mflieienily  alleged,  under  aute.  6  6.  4,  c.  57,  n  S,  and  1  W.  4, 

cl8,MCta.l,8. 
9.  That  the  notice  of  grounda  waa  inaufficienty  not  ahowing  a  reaidenoe  in  the  reapondcnt  pariah. 
And,  the  aeaaiona  having  confirmed  ibe  order  of  removal  without  hearing  evidence  in  anppon  of 

the  appeal,  thia  court  refuaed  a  mandamua  to  compel  them  to  hear. 

.  Pashley  obtained  a  rule  in  this  term,  calling  upon  the  justices  of  the 
West  Riding  of  Yorkshire  to  show  cause  why  a  mandamus  should  not 
issue,  commanding  them  to  enter  continuances  and  hear  the  appeal  of  the 
churchwardens  and  overseers  of  the  township  of  Diighlington,  in  tiie  said 
riding,  against  an  order  of  two  justices  removing  Ann,  the  wife  of  John 
Moomouse,  and  their  two  children,  from  the  township  of  *Pudsey  r^^^ 
in  the  said  riding,  to  the  said  township  of  Drighlington.  '- 

It  appeared  from  the  affidavits  in  support  of  the  rule  that  the  grounds  of 
removal  stated  in  the  examination  upon  which  the  two  justices  acted  were 
not  traversed  bv  the  grounds  of  appeal :  and  that,  when  the  appeal  came 
on  to  be  heard  (at  the  Epiphany  quarter  sessions,  1842(a)  ),  the  groami 
of  appeal  relied  upon  was  a  settlement  acquired  after  that  stated  in  the 
examination ;  and  that  the  subsequent  settlement  was  described  in  the 
grounds  of  appeal  as  follows.  ^'  That  the  said  John  Moorhouse,  the  bos- 
band  of  the  pauper  Ann  Moorhouse,  in  or  about  the  years  1828,  1829,  or 
1830,  some  or  one  of  them,  or  some  parts  of  some  two  of  such  years,  did 
rent  and  occupy,  for  the  space  of  twelve  months  and  upwards,  a  hoase 
and  land,  at  and  in  the  township  of  Pudsey  aforesaid,  as  tenant  to  ooe 
Mr.  Chamock  of  Woodhouse,  gentleman,  at  the  yearly  rent  and  value  of 
10/.  and  upwards,  and  did  pay  upwards  of  10/.  rent  for  the  same,  uhI 
did  thereby  gain  a  settlement  in  your  said  township  of  Pudsey."  The 
counsel  for  the  respondents  objected,  to  this  ground  of  appeal,  that  it  did 
not  contain  any  express  allegation  of  the  residence  of  John  Moorhouse  in 
the  respondent  township.  The  sessions,  after  argument,  refused,  on  thb 
objection,  to  hear  evidence  in  support  of  the  appeal,  and  confirmed  the 
order  generally. 

*Sir  G.  A.  Leimn^  (with  whom  was  Drinkwaier)  now  showed  r«^ 
cause.  First,  the  rent  should  have  been  precisely  stated ;  and  at  *- 
any  rate  it  should  have  been  shown  that  the  whole  of  the  rent  was  paid. 
Secondly,  there  ought  to  have  been  an  express  allegation  of  residence, 
since  that  is  the  foundation  of  the  settlement.  Here  the  occupation  might 
have  been  by  a  servant.     (He  was  then  stopped  by  the  court.) 

jR.  Hall  and  Pashleyy  contra.  First,  as  to  tlie  rent.  Sect.  2  of  stat  1 
W.  4,  c.  18,  (which  is  retrospective ;  Regina  v.  Durslef/y  3  B.  &  Ad.  465,) 
enacts  that,  where  the  yearly  rent  exceeds  10/.,  pajrment  to  the  amount  of 
10/.  shall  be  deemed  sufficient  for  the  purpose  of  gaining  a  settlement 
under  stat.  6  G.  4,  c.  67.  Here  it  is  alleged  that  the  rent  exceeded  10/., 
and  that,  of  such  rent,  more  than  10/.  was  paid.  Secondly,  the  residence 
is  sufficiently  stated.  The  alleged  settlement  is  in  the  removing  parish 
which  is  furnished  with  ample  means  of  information,  without  dancer  ot 
being  misled,  the  time  and  landlord  being  named.  The  occupation  is 
alleged  to  be  of  a  house.  What  would  a  parish  officer  understand  by  the 
occupation  of  a  house  except  residence  there  ?  Evidence  of  the'  onr 
would  be  evidence  of  the  other.     A  pauper  is  not  likely  to  have  occupied 

Ui)  An  oljection  was  taken,  that  the  application  to  ihia  court  wai  made  too  late :  bat  ibe  ecort 


aaid  that  there  waa  no  absolute  general  rule  on  thia  point,  and  held  thatv  in  tbe  preaent  eaat,  ik 
delay  waa  aoflkientljr  accounted  for  by  the  affidavits,  which  ahowed  that  time  had  been  iak«  hf 
Ibe  porpoaa  of  obtaining  the  sanction  of  the  townahip  and  consulting  counaeL 
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in  any  way  except  by  residing.  The  words  must  be  understiod  secundum 
stdfjeciam  maieriam.  In  Rex  v.  Dicheatj  9  B.  &  C.  176,  185,  Little- 
dale,  J.|  said :  ^^  The  word  occupation,  as  applied  to  a  house,  undoubtedly 
implies  personal  residence.''  Sect.  66  of  stat.  4  &  5  W.  4,  c.  76,  speaks 
of  a  settlement  being  "  acquired  or  completed  by  occupying  a  tenement." 
^^081  '^  ^  ^^^  added  here  diat  the  pauper  *^  did  ^thereby  gain  a  setde- 

^^•'  ment."  [Lord  Denman,  C.  J.  That  is  almost  universally  alleged.] 
Such  an  allegation  would  not  be  enough  of  itself;  but  it  explains  the  sense 
in  which  the  preceding  words  are  used.  It  is,  indeed,  no  more  than  a 
conclusion  of  law :  but  the  addition  of  a  conclusion  of  law,  though  it  can- 
not supply  a  fiict,  indicates  aptly  the  sense  in  which  the  preceding  words 
are  used.  In  The  Bishop  of  SaJisburv's  Case,  10  Rep.  58  b,  59  b,  a  plea 
in  bar  to  an  avowry  was  explained  b}r  a  per  quod ;  and  the  following 
illustration  was  used  by  the  court.  *'  If  in  trespass  the  defendant  pleads 
in  bar,  that  B.  leased  to  him  the  land  in  which,  &c.  at  will,  by  force  of 
which  he  entered,  and  was  and  yet  Ls  thereof  possessed  by  force  of  the 
lease  at  will,  it  implies  that  the  lessee  is  alive,  for  if  he  was  dead  the  lease 
was  determined,  and  then  he  could  not  be  possessed  by  force  thereof." 
It  is  not  enough  to  show  that  the  law  allows  the  language  to  be  applied  to 
other  than  its  ordinary  sense.  It  might  as  well  be  argued  that  the  occupa- 
tion should  be  stated  to  have  been  beneficial.  It  is  of  course  admitted 
that  an  express  allegation  of  residence  would  cure  the  objection.  Yet,  in 
one  sense  of  the  word,  a  man  is  legally  '*  resident"  in  every  parish  ii^ 
which  he  manures  land  :  Jeffrey's  Case,  5  Rep.  66  b,  67  a.  Even  ^'  in- 
habit" would  be  insufficient  if  every  intendment  is  to  be  made  against  the 
notice ;  for  lord  Coke,  in  his  comment  on  the  statute  of  Bridges,  22  H.  8, 
c.  5,  s.  3;  2  Inst.  702,  shows  that  a  man  may  inhabit  without  dwelling 
in  the  place  (a).  The  word  "  resident"  is  not  a  statutory  word  for  this 
bead  of  settlement.  Even  in  pleading,  such  strictness  is  not  insisted  upon 
•"VOQl   ^  *^®  argument  on  the  other  side  requires.     In  ^HUl  v.  Grangej 

^^J  Plowd.  164,  170,  trespass  was  brought  for  breaking  and  entering 
plaintiff's  closes  and  house ;  and  the  plea  justified  under  a  demise  of  a 
messuage  and  closes,  being  100  acres  of  land  to  the  same  messuage  apper- 
taining. It  was  objected  (on  demurrer  to  the  rejoinder)  that  land  could 
not  be  appurtenant  to  land  or  to  a  messuage,  which  is  the  same  thing  as 
land.  '^  And  all  the  four  justices  agreed  unanimously  that  the  averment 
or  pleading  that  the  land  has  been  always  appurtenant  to  the  messuage  is 
not  good  here,  and  also  they  agreed  that  land  might  not  be  appurtenant  to 
a  messuage  in  the  true  and  proper  definition  of  an  appurtenance.  But  yet 
all  of  them  (except  Brown,  J.,  who  did  not  speak  to  this  point)  agreed 
'  that  the  word  {appertaining  to  the  messuage)  shall  be  here  taken  in  the 
sense  of  usually  occupied  with  the  messuage,  or  lying  to  the  messuage,  for 
when  appertaining  is  placed  with  the  said  other  words,  it  cannot  have  its 
proper  si^ification,  as  it  is  said  before,  and  therefore  it  shall  have  such 
si^ification  as  was  intended  between  the  parties,  or  else  it  shall  be  void, 
which  it  must  not  be  by  any  means,  for  it  is  commonly  used  in  the  sense 
of  occupied  with,  or  lying  to,  ut  supra,  and  being  placed  with  the  said 
other  words  it  cannot  be  taken  in  any  other  sense,  nor  can  it  have  any 
other  meaning  than  is  agreeable  with  law,  and  forasmuch  as  it  is  commonly 
used  in  that  sense,  it  is  the  office  of  judges  to  tak?  and  expound  the  words. 


.i 


a)  Sm  the  smboritiet  u  to  tbt  word  ••  inbabitanu"  coDeeted  in  Rex  t.  Ma»hiier^  €  A.  4  B 
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which  common  people  use  to  express  then*  meanings  accordiog  to  dieir 
meaning,  and  theremre  it  shall  be  here  taken  not  according  to  the  true 
definition  of  it,  because  that  does  not  stand  with  the  matter,  but  in  such 
sense  as  the  party  intended  it."  [Pattesok,  J.  In  modem  decisions,  the 
^peculiar  meaning  of  the  word  *^  appurtenant"  has  been  most  r^eiA 
pointedly  explained  and  insisted  upon.]  The  stricter  the  definition  ^ 
of  the  word  has  been,  the  more  stronsly  does  the  ruling  above  cited  show 
the  incongruity,  here,  of  applying  to  the  word  "  occup^'  the  limited  inter- 
pretation for  which  the  respondents  contend.  In  Ihvaslon  v.  Payniy 
2  H.  Bl.  527,  530,  Buller,  J.,  referring  to  Co.  Lit.  303  a,  said,  "  Cer- 
tainty  in  pleading  has  been  stated  by  lord  Coke  to  be  of  three  sorts,  viz., 
certainty  to  a  common  intent,  to  a  certain  intent  in  general,  and  to  a  certain 
intent  in  every  particular."  "  Concerning  the  two  last  kinds  of  certainty, 
it  is  not  necessary  to  say  any  thing  at  present.  But  it  should  be  remem* 
bered,  that  the  certain  intent  in  every  particular  applies  only  to  the  case 
of  estoppels.  By  a  common  intent  I  understand  that  when  words  are  used, 
which  will  bear  a  natural  sense,  and  also  an  artificial  one,  or  one  to  be 
made  out  by  argument  or  inference,  the  natural  sense  shaU  prevail :  it  is 
simply  a  rule  of  construction  and  not  of  addition :  common  intent  cannot 
add  to  a  sentence  words  which  are  omitted."  It  is  not  sought  here  to  add 
any  thing,  but  only  to  put  the  ordinary  construction  on  the  word.  Agaio, 
in  Bex  v.  Lyme  Regis^  1  Doug.  149,  158,  Bcjller,  J.,  says,  '*  lord  Coic 
has  distin^ished  certainty  in  pleading  into  three  sorts ;  1.  certainty  to  a 
common  mtent,  which  is  sufficient  in  a  plea  in  bar ;  2.  certainty  to  a  cer- 
tain intent  in  general,  as  in  counts,  replications,  &c.,  and  so  in  indictments; 
3.  to  a  certain  extent  in  every  particular,  which  is  necessary  in  estoppels. 
The  second  of  these  sorts  is  all  that  is  requisite  here,  and  I  take  it  to  mean, 
what,  upon  a  fair  and  reasonable  construction,  may  be  called  certain,  with- 
out  recurring  to  possible  ^facts,  which  do  not  appear."  Thus  the  rtr.. 
certainty  which  the  respondents  demand  in  grounds  of  appeal  is  '- 
more  rigid  than  is  necessary  in  a  plea  in  bar:  more  rigid,  indeed,  than 
certainty  to  a  certain  intent  in  general.  [Patteson,  J.  You  do  not  use 
the  word  '^  actually."]  Whatever  a  man  does  he  actually  does.  The 
rational  way  of  construing  these  instruments,  which  are  merely  notices 
passing  between  parish  officers,  is  to  understand  them  benigne^  propUt 
simplicUcLtem  IctUorumj  and  not  to  raise  against  them  every  conceivabk 
supposition  of  feet  which  is  not  technically  and  expressly  negatived.  No 
decision  has  gone  ferther  than  to  require  that  the  notice  shall  be  such  as 
may  be  sufficiently  understood,  and  cannot  mislead.  The  language  of  the 
Judges  in  Ex  parte  Broseky^  7  A.  &  E.  423,  and  Rex  v.  The  JusHcex  &f 
Derbyshire^  6  A.  &  £.  885,  does  not  eo  beyond  this.  In  B/^ina  v.  MU* 
dletan  in  Teesdak^  10  A.  &  £.  688,  the  same  objection  might  have  been 
made  to  the  examination ;  but  it  was  not  taken. 

Patteson,  J.  (a).  The  first  objection  cannot  prevail.  It  is  quite  clear 
that  a  payment  of  only  10/.  out  of  a  rent  of  100/.  is  sufficient.  The 
remaining  question  is,  whether  the  sessions  were  right  in  holding  that  some 
more  express  allegation  of  residence  was  necessary.  No  doubt  residence 
must  be  alleged :  the  question  is,  whether  it  be  alleged  here.  Now  I 
quite  concede  that  the  word  "  occupy,"app]ied  to  a  house,  conveys  to  an? 
man  the  meaning  of  living  in  the  house :  ninety-nine  persons  in  a  hundred, 
at  least,  would  so  understand  it.  But  this  is  a  statement  of  grounds  of 
appeal  made  under  an  act  of  parliament.     In  such  a  statement,  does 

(a)  Lord  Dknman,  C.  J.,  left  the  court  at  the  close  of  the  argumeDt 
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♦^121  "  occupy"  *mean  "  reside  in"  ?  Even  "  actual  occupation"  would 
-■  not  necessarily  mean  "  residence,"  because  a  man  might  dwell  in 
one  parish  and  rent  a  house  and  land  in  the  adjoining  one,  occupying  it 
by  his  servants.  Some  other  words  therefore  are  necessary  to  show  resi- 
dence. I  grant  that  this  is  a  yeiy  strict  construction :  but  it  is  consistent 
with  the  decisions  which  have  been  given  during  a  considerable  time,  and 
which  require  that  information  should  be  furnished  of  every  particular  that 
is  necessary  to  give  a  settlement.  The  Lord  Chief  Justice  agrees  in  the 
view  which  we  take. 

WiLLLUfs,  J.  It  cannot  be  denied  that  this  court  has  for  some  time 
laid  down  rules  on  this  point  savouring  of  strictness.  The  main  purpose, 
however,  has  been  to  enforce  the  giving  entire  information ;  not  to  support 
objections  of  mere  form.  It  is  not  enough  to  state  a  legal  result.  It  is 
true,  as  Mr.  Hall  has  forcibly  urged,  that  what  is  here  alleged  mi^ht  well 
be  underftood  to  import  residence :  but  the  question  is,  whether  it  must 
be  so  understood.  My  brother  Patteson  has  suggested  a  case  in  which 
this  allegation  might  be  satisfied  without  residence,  a  case,  too,  as  every 
one  knows,  not  of  very  unusuied  occurrence.  In  conformity,  therefore,  with 
the  previous  decisions,  we  must  support  this  objection. 

WiGHTMAN,  J.  Our  decision,  no  doubt,  supposes  it  assumed  that  there 
is  a  strict  obligation  to  show  a  settlement.  For  that,  residence  is  neces- 
sary :  but  the  word  "  occupy"  is  ambiguous.  A  man  may  occupy  either 
land  or  dwelling-house  without  residing.  Ru  (^  discharged  (a). 


•613]       •The  QUEEN  v.  The  Inhabitants  of  OLD  STRATFORD. 

TIm  groands  of  appeal  against  an  order  of  remoTal  stated  a  Kbaequer  f  fettlement  aa  follows 
••That  T.**  (the  father  of  an  unemancipated  pauper),  ••  in  November  '^98,  rented  a  house  at 
^"(ibird  parish),  ••from  M^at  the  rent  of  lOiLand  upwards,  and  oc<*Mpied  the  same  under 
such  renting  or  hiring  from  that  time  ontil  Michaelmas,  1836,  and  peal  ««nt  for  ihe  same,  and 
was  aasessed  to  and  paid  the  poor  rate  for  the  same  during  the  whole  oftb**  time.** 

The  aessions  quaabed  the  order  of  removal,  saljeet  to  a  case,  which  showM  that  evidence  was 
given  of  T.  having  in  hot  resided  in  E.  for  more  than  a  year  from  NovemU^,  1833,  and  having 
rented,  Ac,  as  alleged  in  the  grounds  of  appeal  and  which  also  stated,  v  the  finding  of  the 
sessions,  thst  T.,  ••by  renting  and  occupying  premises  in  the  manner  aforesaid,  had  gained  a  set. 
tlsment  in  E.  ;**  and  which  ieft,aa  a  question  for  the  court,  •*  whether  the  staieii>«nt  of  the  grounds 
of  appeal  waa  auffieient. 

Held, 

1.  That  the  grounds  of  appeal  were  insuflkienc,  onder  atat  4  &  5  W.  4,  c.  76,  a.  (i,  for  not  showing 
a  residence  in  "E, 

2.  That  the  finding  of  the  sessions  did  not  preclude  this  court  from  disaffirming  the  ^ttlement  in  H, 
on  the  de6ciency  of  the  statement  in  the  grounds  of  appeal. 

On  appeal  against  an  order  of  two  justices  removing  John  Taylor j  his 
wife,  and  their  two  children^  from  the  parish  of  Old  Stratford  t  >  the  parish 
of  Whatcote,  both  in  Warwickshire,  the  sessions  quashed  the  ovdeii,  sub- 
ject to  a  case  which,  so  far  as  regards  the  decision  of  this  eouH:^  was  ad 
follows. 

The  appellants  admitted  a  settlement  of  the  pauper,  by  birth,  in*  the 
appellant  parish ;  but  relied  on  a  subsequent  settlement  of  John  Tavlor^ 
tlie  father  of  the  pauper,  in  the  parish  of  Eatington,  Warwickshire,  by 
renting  a  tenement,  and  a  derivatiye  settlement  from  him  to  the  pauper. 

The  statement  of  grounds  of  appeal,  applicable  to  the  present  case,  was 

(a)  See  the  caaea  in  this  volume,  p.  325  to  p.  334,  ante,  and  p.  476,  ante,  top^  ft56,  post. 
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as  follows :  "  That  the  said  parish  of  Whatcote  is  not  &e  last  place  of 
settlement,  or  of  the  legal  setdement,  of  John  Taylor,  the  pauper's  &ther« 
as  in  the  examination  in  this  case  stated.  And  also  that  the  said  John 
Taylor,  the  father  of  the  said  John  Taylor  the  pauper,  in  November,  1832, 
rented  a  house  and  orchard  at  Eatington,  in  the  parish  of  Eatington,  is 
the  county  of  Warwick,  from  William  Marshall,  servant  to  Erelrn  Joiu 
Shirley,  Esq.,  of  the  same  place,  at  the  rent  *of  10/.  a  year  and  r«g. . 
upwards,  and  occupied  the  same  under  such  renting  or  hinng  firom  '- 
that  time  until  Michaelmas,  1836  (a),  and  paid  the  rent  for  the  saxae*  and 
also  was  assessed  to,  and  paid,  the  poor  rate  for  toe  same  during  the  iriiolf 
of  that  time." 

The  respondents  argued  that  this  statement  of  grounds  was  insoffideal, 
as  it  did  not  show  that  John  Taylor,  the  father,  resided  forty  days  in 
Eatington  durinp;  the  time  of  his  occupation  of  the  premises  ssentiooed: 
but  the  sessions  held  the  statement  suincient.  The  case  &en  stated  die 
evidence  given :  by  which  it  appeared  that  John  Taylor,  the  father,  rented 
the  house,  &c.,  as  stated  in  the  grounds  of  iippeal,  and  lived  in  it  im 
November,  1832,  to  14th  August,  1834,  but  that  the  tenancy  confiiraed 
for  some  time  later.  And  that  the  sessions  found  that  John  Taylor,  "  faj 
renting  and  occupybg  premises  in  the  manner  aforesaid,"  *^  bad  gamed  a 
settlement  in  the  paridi  of  Eatington." 

The  first  question  (i)  submitted  by  the  case,  for  the  opinion  of  fte 
court,  was,  "  whether  the  statement  of  the  grounds  of  appeal  was  srf* 
ficient." 

W.  T.  8,  Daniel  and  Gfafe,  in  support  of  the  order  of  sessions.  Segim 
V.  The  Justices  of  the  West  Ridings  ante,  p.  505,  certainly  answers  one 
argument  which  the  appellants  intended  to  use,  and  riiows  that  the  ^rouids 
of  appeal  do  not,  in  stating  an  occupation,  necessarily  state  a  residence: 
for  which  reason  this  court,  when  the  sessions  refused  to  infer  residence 
from  the  statement  of  occupation,  would  not  issue  a  mandamus  t^mk 
^compelling  them  to  hear  the  appeal.  But  here  the  sessions  have  ^ 
decided  in  favour  of  the  appellants;  so  that  the  question  now  is,  wbedicr 
the  sessions  may  not,  if  they  please,  understand  the  grounds  of  appeil  ss 
alleging  residence.  If  they  may,  the  order  of  sessions  must  be  affirmed; 
for  me  residence  was,  in  fact,  proved.  The  grounds  of  appeal  ought  to 
be  construed  less  strictly  than  the  examination,  because  a  aecision  against 
them  is  conclusive  as  to  the  settlement ;  and  the  appellants  have  no  notice 
of  the  objection ;  whereas  the  respondents,  on  receiving  notice  of  as 
objection  to  the  examination,  may  abandon  the  order  of  removal,  sad 
remove  on  an  amended  examination ;  and,  even  if  they  persist  and  &ili 
the  decision  will  be  conclusive  only  as  between  the  two  parishes.  Sect 
81  of  Stat.  4  &  5  W.  4,  c.  76,  confines  the  appellants  to  Uieir  ^*  grounds" 
of  appeal:  it  does  not  authorize  an  intendment  of  eveiy  possible  bet 
against  the  grounds.  In  pleading,  if  such  an  objection  were  taken  on 
special  demurrer,  an  amendment  would  be  allowed :  yet  there  the  paitj, 
if  die  demurrer  succeeded,  would  not  be  estopped  in  a  fresh  action  what 
the  record  was  properly  framed.  Here  there  would  be  no  remedy.  [Cole- 
BiDGC,  J.  The  same  argument  mi^t  be  urged  against  allowing  anr 
•objection  on  the  ground  of  a  material  particular  being  omitted,    Lofd 

J  a)  It  appetrtd  l>)r  the  eiumnation  that  the  paaper  vu  not  emtacipited  tiQ  iui  mume^  iHmcI 
i  place  aboot  1^. 

(h)  Oiher  quaationewera  etated»  upon  which  it  beenme  onnecenaryto  decide:  aad  the  frca 
velatiog  to  ihain  are  omitted. 
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Denman,  C.  J.  I  cannot  see  that  the  sessions  hav«  understood  the 
appellants  as  meaning  to  allege  residence.  And  it  is  remariiable  that  the 
grounds  of  i^peal  themselves  allege  an  occupation  during  a  time  at  which 
It  is  not  pretended  that  the  party  remded.l  The  sessions  must  have  under- 
stood the  allegation  as  suggested,  or  they  could  not  have  quashed  the 
order  of  removal.  A  mere  general  statement  of  a  subsequent  settlement 
^5161  ^"^^  ^^^^  sufficient  in  Rex  v.  The  ^nhutices  of  ComwaU^  5  A.  &  £. 
-*  134.  That  decision  agrees  with  the  maxim  in  Long's  Case,  5  Rep. 
120  a,  121  a :  mima  siMUiias  in  jwte  reprobahtTj  ei  Udis  cerHiudo  eerti' 
ludinem  cmfvnUt.  [Colebtoge,  J.  Suppose  the  fMurtv  disputing  the 
settlement  does  not  object  to  the  want  of  allegation  of  residence :  must  the 
residence  be  proved?]  It  must;  because  the  statement  must  be  proved 
in  that  sense  in  which  alone  it  gives  a  settlement:  and  sect.  81  does  not 
dispense  with  any  necessary  proof.  At  any  rate,  the  argument  su^ested 
applies  only  to  an  examination ;  for  no  statement  is  made  of  objections  to 
a  settlement  stated  in  the  grounds  of  appeal :  the  proof  therefore  would  be 
necessary  without  an  express  allegation.  Even  in  the  ease  of  an  exami- 
nation,  could  not  the  appellants  have  denied  the  fact  of  the  residence  ? 
And,  if  they  had,  could  the  respondents  have  objected  that  occupation  did 
not  imply  residence,  and  that  a  fact  was  denied  in  the  grounds  of  appeal, 
which  was  not  alleged  in  the  examination  ?  The  court  is  now  to  say 
whether  the  objection,  if  a  good  one  at  any  stage,  be  not  cured  after  what 
answers  to  a  verdict. 

Mellcr  and  /.  Spooner^  contra,  were  stopped  by  the  court. 

Lord  Denman,  C.  J.  The  sessions  were  not  bound  to  grant  a  case* 
But  they  have  granted  it,  saybg  that  they  think  the  subsequent  settlement 
proved,  subject  to  our  opinion,  whether  it  is  sufficiently  stated  in  the 
grounds  of  appeal.  We  think  no  settlement  is  stated.  It  will  save  much 
^5171  ^°^^  ^  ^^  ^^  understood  that,  ^whenever  a  party  says  that  he  relies 
-■  on  a  settlement,  he  must  state  such  setdement  completely  and  cor- 
rectly, not  using  for  ihe  proper  terms  such  terms  as  be  may  conader 
equivalent.  Mr.  Darnel  points  out  to  us  that  this  case  differs  from  B^ina 
V.  T%e  JhetUes  of  ihe  West  Ridir^,  ante,  p.  505.  It  does  so*  That  was 
an  application  for  a  mandamus ;  but  the  point  which  we  decided  is  that 
which  the  sessions  now  submit  to  us.  We  cannot  see  that  the  other  dis- 
tinction pointed  out,  between  an  examination  and  grounds  of  appeal,  is 
valid.     In  each  case  a  settlement,  if  relied  upon,  roust  be  correctly  stated. 

Patteson,  Williams,  and  Coleridge,  Js.,  concurred. 

Order  of  sessbaa  quashed  (a). 

The  QUEEN  v.  The  Inhabitants  of  MILDENHALL. 

Under  stat  4  &  5  W.  4,  o.  76.  •.  81,  vhevD  a  Psmoiial  from  ptrish  A.  to  pariah  B.  ia  foonded  un  a 
pmiooa  lamoTal  from  A.  to  B^  unappealed  againat,  the  examinatiooa  ought  to  show  that  the 
order  for  auch  previoua  removal  waa  produced  and  proved  before  the  removhig  ju8tice8,orita 
Bbeenoe  properly  accounted  for. 

Therefore,  where  the  aeeaiona  bad  confirmed  an  order  of  neinoval  founded  on  aoeh  a  previous 
lenioval,  parol  evidence  only  uf  that  removal  appearing  by  the  eaminaiion  lo  have  been  given 
before  the  removing  juaticee,  thia  court  quaahed  the  order  of  aeaaiona. 

On  appeal  asainst  an  order  of  two  justices,  removing  Matilda  Roper  and 
her  two  infant  diildren  from  Qie  parish  of  St.  Mary,  in  the  town  and  county 
of  Nottingham,  to  the  parish  of  Mildenhall,  in  SufToIk,  the  sessions  con* 
finned  the  order,  subject  to  a  case.    From  the  case  k  appeared  that  the 

(ei|8e0tha<aMiadhisveluBM^pLaeS,tQp.334»Mtaii«ls.476iWlc^ia»^  IMi> 
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was  made  on  the  ^examinations  of  Matilda  Roper,  and   r»5}Q 
i  Barnett,  the  clerk  to  the  board  of  guardians  of  the  Not-   ^ 


removal 
Absalom 

tingham  Union,  and  was  founded  upon  a  settlement  of  the  father  of  xh^ 
deceased  husband  of  Matilda  Roper.  Her  examination,  as  to  this  settle- 
ment, was  as  follows :  '^  About  seven  years  ago,  my  husband's  fiither, 
William  Roper,  a  laborer,  was,  I  believe,  removed  by  order  <^  justices 
from  the  parish  of  St.  Maiy,  aforesaid,  to  the  parish  of  Mildei^U,  ia 
Suffolk :  and  I  have  not  heaid  of  him  since.  My  said  husband  has  not, 
to  my  knowledge,  done  any  act  since  our  marriage,  by  renting  a  tenetDeot 
of  10/.  a  year  or  otherwise,  to  gain  a  settlement."  She  also  slated  tba: 
the  marriage  took  place  fourteen  years  ago.  The  examination  of  Absdcn 
Bametl  was  as  follows:  ^^  William  Roper,  the  father  of  Matilda  Ropef^s 
said  husband,  was  removed  by  order  of  justices  from  the  paridi  of  St 
Mary,  aforesaid,  on  the  11th  June,  1834,  to  the  parish  of  MildeDbaO, 
aforesaid,  against  which  order  there  was  no  appeal." 

The  grounds  of  appeal  stated,  in  various  forms,  the  objection  that  it 
appeared  on  the  examinations  that  no  legitimate  evidence  had  been  girei 
oif  the  removal  of  William  Roper,  the  order  for  his  removal  not  hxm% 
been  produced,  nor  shown  to  have  been  lost  or  destroyed.  The  sesswcs 
overruled  this  objection,  and  heard  the  appeal.  If  this  court  should  be 
of  opinion  that  the  objection  ought  to  have  prevailed,  the  order  of  mnofi! 
and  order  of  sessions  were  to  be  quashed  ;  otherwise,  to  be  confinned. 

Kelly  and  Whiiehursi  in  support  of  the  order  of  sessions.  The  oi>je^ 
tion  to  these  examinations  is  founded  on  an  assumption  that  the  ordiii&} 
rules  as  to  evidence  *given  on  issues  at  Nisi  Prius  are  applicable  r««.Q 
to  an  examination  before  justices.  At  Nisi  Prius  all  original  doc-  *' 
uments  must  be  produced,  or  their  absence  accounted  for:  if  they  are  i> 
the  hands  of  an  adverse  party,  notice  must  be  given  to  produce  thetn.  Tiaf 
rule  rests  upon  the  principle  that  a  party  not  doing  all  in  bis  power 
to  obtain  the  best  evidence  may  be  suppressing  truth.  But  heie  die 
removing  parish  had  no  means  of  enforcme  the  production  of  the  doco- 
ment.  The  parish  to  which  the  removal  is  made  is  not,  at  the  time  of 
the  removal,  in  the  situation  of  an  adverse  party.  Nor  can  a  third  pail} 
be  served  with  a  subpcena  duces  tecum.  That  which  would  be  the  bed 
evidence  at  Nisi  Prius  is  not  necessarily  the  best  evidence  on  an  examiitt' 
tion.  [Patteson,  J.  The  parish  to  which  the  first  removal  is  said  to  ban 
been  made  would  have  only  a  copy  or  counterpart  of  the  order  under  stit 
4  &  5  W.  4,  c.  76,  s.  79.  The  law  before  that  statute  was  discu»ed  is 
Rex  V.  Alnwidc  (a).  Coleridge,  J.  The  removing  parish  would  pn>- 
bably  keep  the  ori^al ;  at  least  it  should  be  shown  that  proper  pains  bad 
been  taken  to  obtain  it.]  The  removing  parish  could  not  take  any  step  to 
obtain  the  order. 

J3.  Andrews  and  Byles^  contra,  were  stopped  by  the  court. 

Per  Curiam  (i).  Order  quashed  (c). 

(a)  5  B.  A  Aid.  184.    See  alto,  ••  to  the  practice.  Rex  ▼.  Xirkby  Suphent  Bur.  8L  C  66i 

(bS  Lord  DiNMAif,  C.  J^  PATmoii,  Wiluahs  and  Colbuoob,  Ja. 

(c)  See  the  caaea  id  thia  volume,  p.  325,  lo  p.  334,  ante,  and  pw  467  ante,  to  pi  588  poaL 

•The  QUEEN  v.  The  Inhabitants  of  SILKSTONE.  [•Stt 

An  eiamination  before  removing  juatioea  had  the  following  jurat:  u  Sworn  before  me,  on^&t, 
■•and  I  do  hereby  certify  that  the  above  examination  waa  read  over,**  &c.  After  ihb  ioRoec' 
the  aignaturea  of  two  juaticei.  The  ground  of  oljeetion  waa  that  thia  examinatwo  ■•  ii  iSkpi 
and  bad,  inaamoch  aa,  though  rigned  by  two  juaticea,  H  porpoita  to  have  been  lakco  hthn  foi 
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jottice  oolf.**    The  ksmoim  having,  under  sttt  4  dt  5  W.  4,  c.  76,  a.  81,  refused  to  hear 
evidence  in  eupport  of  the  aetUeinent  diacloeed  by  the  examination,  and  discharged  the  order 
of  remofal,  on  this  oligection : 
Held  that,  on  the  oljection  ao  taken,  the  ^eaaioBa  oaght  not  to  have  rejected  the  eiamination. 
Older  of  aeanoaa  quaahed. 

On  appeal  against  an  order  of  two  justices,  removing  Ann  Teesdale 
from  the  township  of  Silkstone  to  the  township  of  Cawlhome,  both  in  the 
West  Riding  of  Yorkshire  the  sessions  quashed  the  order,  subject  to  the 
opinion  of  wis  court  on  a  special  case. 

By  the  case  it  appeared  that  the  respondents  relied  upon  the  fact  that 
George  Teesdale,  the  deceased  husband  of  Ann  Teesdale,  was  bom  at 
Cawthome.  The  evidence  of  this  fact,  before  the  removing  justices,  was 
contained  in  the  examination  of  Martha  Chappell ;  at  the  foot  of  which 
^as  written  the  following,  which  was  the  only  jurat:  '*  Sworn  before  mfe, 
the  day  and  year  first  above  written ;  and  I  do  hereby  certi^  that  the  above 
examination  was  read  over  and  explained  to  the  said  examinant  previously 
to  her  being  sworn  thereto,  who  appeared  perfectly  to  understand  the  same. 
W.  Bermet  Martin,  H.  Waikins*^  (a).  One  of  the  grounds  of  appeal 
was,  '^  That  the  examination  of  Martha  Chappell,  upon  which  the  said 
order  is  in  part  founded,  is  illegal  and  bad,  inasmuch  as,  though  signed  by 
*5211  ^^  ^justices,  it  purports  to  have  been  taken  before  one  justice 
^  only."  On  the  trial  of  the  appeal,  the  respondents  opened,  as  their 
case,  the  birth  settlement,  which  they  were  then  prepared  to  establish  by 
evidence.  Whereupon,  and  before  any  evidence  was  given,  the  appellants 
objected  that  there  was  no  sufficient  examination  to  support  the  oraer,  and 
that  the  same  ought  to  be  dischar^d  for  insufficiency,  as  pointed  out  in 
the  ground  of  appeal  above  mentioned.  The  sessions,  after  hearing 
counsel,  decided  that  the  order  of  removal  must  be  discharged,  inasmuch 
as  the  said  examination,  so  signed  as  taken  before  two  justices,  was  ren- 
dered a  nullitv,  and  could  not  be  received,  on  account  of  the  insertion 
of  the  words  me"  and  "  I "  in  the  jurat  where  "  us"  and  "we"  ought 
respectively  to  have  been  found.  They  considered  this  use  of  the  singular 
instead  of  the  plural  pronoun  a  fetal  objection,  and  therefore  held  that 
there  was  no  examination  disclosing  any  legal  evidence  of  the  birth  settle- 
ment. And  diereupon  they  discharged  the  order,  subject  (as  above  men- 
tioned) (4). 

The  question  for  the  opinion  of  the  court  of  Queen's  Bench  was, "  whether 
the  jurat  in  question  was  such  as  to  require  the  said  court  of  quarter  sessions 
to  reject  entirely  the  examination  on  the  face  of  which  it  appeared."  If  this 
court  should  be  of  opinion  that  the  sessions  ought  to  have  overruled  the 
objection,  the  order  of  sessions  was  to  stand  quashed,  and  the  order  of 
removal  confirmed. 

Dundas  and  Sir  G«  ^.  Lemn^  in  support  of  the  order  of  sessions.  The 
«KAo-|  sessions  appear  to  have  ^considered  that  the  examination  was  not, 
^  in  fact,  taken  before  two  justices.  And  the  jurat  shows  this :  for  it 
appears  that,  tiiough  signed  by  tne  two,  it  was  taken  only  by  the  one.  In 
Rkc  v.  Westwoody  1  Str.  73,  it  was  held  that  the  complaint  might  be  to  one 
justice,  but  that  the  adjudication  and  order  of  removal  must  be  by  two. 
Ware  v.  Stanstead  Mount  FUcheU^  2  Salk.  488,  is  to  the  same  effect.     In 

(a)  In  the  body  of  the  examination,  brought  up,  with  the  order,  by  the  certiorari,  the  language 
wai,  "•  West  Riding**  dec  ^The  examination  of**  &c.,  ••  taken  upon  oath  before  me,  one  of  Her 
Mijesry's  juaticeaof  the  peace  for  the  aaid  riding.**  No  juatioe  waa  nanned,  excqM  in  the  aigua 
tores  as  set  out  in  the  ease.    M.  Chappell  signed  the  examination  by  mark. 

{b)  The  caae,  aa  iraa  slated  in  the  body  of  it,  waa  not  drawn  by  coonaeL 
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Bex  t.  WyheSy  Andr.  838,  it  was  held  that  ttiere  ought  to  be  ftjj^t  exuni- 
natioii  by  the  two  justices  who  sign  the  order  of  remoyal.  The  proceed- 
ings under  stat  49  G.  3,  c.  124,  s.  1,  and  stat.  59  G.  3,  c.  12«  s.  28,  aie 
exceptions  by  the  express  language  of  fhose  statutes.  In  iter  r.  SotfoU^ 
4  T.  R.  596,  it  was  considered  that  an  order  of  removal,  signed  by  tbe 
two  justices,  when  not  in  each  other's  presence,  nor  in  the  same  couotj, 
was  voidable  on  appeal.  If  indeed  it  had  appeared  diat  the  two  justices 
had  taken  the  examination  jointl]^,  the  merelj  writing  the  jurat  in  thenuae 
of  one  only,  might  not  have  vitiated  the  proceeding.  The  respondents 
might  have  given  evidence  of  the  fact,  having  notice  of  the  objection  fios 
the^ounds  of  aopeal. 

i^feand  Pashley^  contra.  There  is  no  finding,  either  one  way  or  the 
other,  by  the  sessions.  The  objection  and  question  reserved  relate  o&Ijto 
the  form  of  the  jurat  preceding  the  signatures.  The  court  will  not  presooe 
that  the  two  magistrates  who  have  si^ed  the  order  proceeded  Ulegillj, 
merely  because  the  jurat  is  ungrammatically  worded ;  utile  per  iiiv/iletM 
vitiatur.  Rex  v.  St.  Mary^s  Zeicestery  1  B.  &  Aid.  327,  shows  tbat  vl 
ambiguity,  ^in  a  magistrate's  order,  will  not  be  interpreted  so  as  r,^ 
to  introduce  an  irregularity.  The  jurat  is  no  part  of  the  order  itself. 
Before  Stat.  4  &  5  W.  4,  c.  76,  the  examination  might  have  been  taini 
verbally:  it  is  only  by  ii]ierence  from  sect  79  of  that  act  (requiring  a  copy 
of  the  examinations  to  be  sent)  that  the  necessity  of  a  written  examioitkn 
arises.  [Coleridge,  J.  Suppose  the  jurat  had  run  thus :  "  I,  who  alooe 
was  present,"  &cj  That  might  have  overcome  the  ordinary  presampoa 
of  legality  (a).  Each  of  the  two  magistrates,  who  signs,  applies  the  vonis 
*^  me''  and  ^'  I  "  to  himself.  They  do  not  sign  at  the  same  instant;  and 
each  one,  in  signing  the  jurat,  attests  the  fact  that  the  examination  vas 
taken  before  him.  u  both  had  not  heard  it,  one  would  have  put  hisDUBC 
to  a  fiilsehood.  And  both  s^n  the  order  of  removal,  of  which  tbecoait 
must  take  notice,  because  the  certiorari  brings  it  up  ;  so  that,  to  presooe 
that  both  did  not  take  the  examination,  is  to  presume  a  further  illq^ty. 

Lord  Denman,  C.  J.  It  is  unfortunate  that  the  magistrates  hare  rais^ 
this  question  by  not  conforming  to  the  ordinary  practice  of  stating  that  to 
have  been  done  by  two  magistrates  which  has  c>een  in  fact  done  bjtvo. 
But  here  the  ground  of  appeal  is,  that  the  examination,  though  signed  bj 
two  justices,  purports  to  have  been  taken  by  one  justice  only.  Then  (to 
it  so  purport?  When  we  consider  that  this  is  a  judicial  act,  and  thatvt 
are  to  presume  in  favour  of  all  being  rightly  done,  and  that  the  juiat  leaves 
it  doubtful,  at  worst,  whether  the  exammation  ha^s  been  taken  by  a  aagl^ 
^justice  or  by  two,  I  think  we  cannot  safely  say  that  it  purports  rt^ 
to  be  taken  by  one  only. 

Williams,  J.  I  come  with  great  reluctance  to  the  same  conclusion  as 
the  rest  of  the  court.  I  much  doubt  the  legality,  or  the  utility,  of  suDp«t* 
ing  this  examination.  Where  it  is  so  easy  to  be  correct,  why  should  v( 
sustain  that  which  has  become  faulty  by  mere  negligence  and  blunder- 
Mr.  Erie  seems  to  think  that  the  objection  he  has  to  contend  with  is  ^ 
the  jurat  is  conclusive.  The  case  no  where  states  that  evidence  vas  t^ 
dered  to  show  that  the  examination  was  in  &ct  taken  before  two ;  and  I 
doubt  whether  such  evidence  could  have  been  admitted.  It  is  at  lea^ 
open  to  much  doubt  whether  the  examination  was  or  was  not,  in  fact,  tabs 

(a)  See  !  Phil.  Bf.451,  (9th  ed.);  and  judginent  of  Holioto,  J.,  in  Rerv.jM'Sainli.Sti^ 
em^iofi,  7  &  &  C.  785, 790.  Alao  Jtex  ▼.  IFAitftm,  4  A.&EL607;  Rtx  »  fnimff^^A.* 
R191. 
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before  out  iti^oe  otily.  The  signfttare  of  the  two  justices  supj^orts  one 
view ;  the  language  of  the  jurat  the  other.  Perhaps,  howerer,  ve  may 
eotne  to  a  decision  upon  the  ground  that  the  form  of  objection  shows  the 

Earties  to  hare  mideistood  that  the  examination  was  rightly  taken  in  fact, 
at,  so  fkr  as  regards  the  jurat,  wrongly  in  form.  Understanding,  there- 
fore, that  reliance  is  placed  merely  on  tne  formal  flaw,  I  will  not  hold  out 
against  the  opinion  of  the  rest  of  the  court. 

Coleridge,  J.  I  agree  with  my  lord ;  though  I  also  agree  with  my 
brother  WiUiams  in  regretting  that  more  care  has  not  been  taken.  I  do 
not  wonder  at  the  decision  to  which  the  sessions  hare  come ;  for  they 
might  well  suppose  the  jurat  to  hare  reference  to  one  individual  only.  We 
are,  howerer,  to  look  at  the  document  as  lawyers,  and  give  it  the  benefit 
^5251  ^^  ^^  ^^^'  presumption  in  its  iarour.  Now  there  can  be  no  *doubt 
-I  that,  with  the  utmost  strictness,  the  jurat  will  bear  to  be  interpreted 
by  referring  the  words  in  the  singular  number  to  each  of  the  justices  sepa- 
rately and  successively.  We  may  then  rely  on  the  maxim,  omnia  pra" 
gwmufUur  riie  esse  ada.  And  here  that  maxim  applies  with  particular 
effect,  since  the  fault,  if  there  really  had  been  one,  was  an  irregular  assump- 
tion of  power  by  a  single  justice,  as  well  as  a  fraud  of  the  two  in  pretend- 
ing that  to  have  been  done  by  two  which  was  in  fact  done  only  by  one. 

WiGHTMAN,  J.  We  cannot  say  to  which  of  the  two  parties  signing  this 
order  of  removal  the  words  "me*'  and  "I"  apply:  but  we  may  presume 
that  both  were  present  together,  and  that  each  signed  in  the  presence  of 
the  other.  It  has  been  held  that  a  promissory  note,  containing  the  words 
''  I  promise,"  signed  bv  two,  is  the  jomt  and  several  promissory  note  of 
the  two  (a),  the  word  ^^I  '*  not  being  confined  to  the  first  name  signed,  but 
applied  equally  to  both.  Order  of  sessions  quashed  (i). 

•526]        •The  QUEEN  v.  The  Inhabitants  of  STO WFORD. 

An  extfflimtioa  of  a  pftoper,  after  ahowing  a  aettlement  in  R,  the  appellant  pariah,  and  fixing  the 
time,  added,  that  the  pauper «•  then  went  to  SL,**  the  leepondem  perish,** and  lived  with  Mr. 
Jaekmon  there  under  a  yearly  hiring  for  ele?en  momhe  and  a  fonnighi.**  The  grounds  of 
appeal  alleged  that  <•  the  pauper  acquired  a  aettlement  in  the  aaid  parish  of  8.  bjr  hiring  with  one 
Mr.  Jackman  from  Lady  day  to  the  following  Lady  day,  and  service  under  the  same  in  that 
pariah  accordingly,  subsequently  to  that  acquired  by  him  in  our  pariah.** 

Beid,  that  theae  grouoda  of  appeal  couk!  not  be  connected  with  the  examination^  so  as  to  supply  the 
aliegatMNis  of  time,  and  of  reeidenoe,  omitted  in  the  grounds  of  appeal. 

And  the  sesrions  having  received  evkienee  of  the  settJeinent  therein  sUeged,  and  discharged  the 
Older  of  vsmoval,  referring  to  this  conn  the  question  whether  the  appellants  were  at  liberty  to 
prove  SQch  settlement,  this  coort  quaaiied  the  older  o(eei8ioos. 


Oir  appeal  against  an  order  of  two  justices  removing  William  Wil- 
liams fit>m  the  parish  of  Stowford  to  the  parish  of  Broadwoodwidger,  both 
in  Deyonshire,  the  sesdons  quashed  the  order^  subject  to  the  opinion  of 
this  court  upon  a  special  case. 

From  the  case  it  appeared  that  the  pauper,  in  bis  examination  before 
the  remoring  justices,  proved  a  settlement  in  Broadwoodwidger  by  hiring 
and  service,  about  1830.  The  examination  then  continued  as  follows. 
*'  I  then  returned  to  Stowford,  and  went  out  to  work  as  a  daily  labourer, 
and,  about  ten  years  ago,  went  to  Mr.  Rundell  at  Stowford,  and  lived  from 
Michaelmas  unnl  Lady  day.  and  then  went  to  Maristowe  and  lived  there 
c^glht  months,  and  afterwards  went  to  work  until  the  following  Lady  day, 

(a)  8se  JMordk  t.  Ward,  1  Peake*s  N.  P.  C.  130:  Clerk  v.  Blaekitock,  Hoh*s  N.  P.  C.  474. 
(6)  Sat  tb*  CHM  m  this  Tohne,  p^  SEKS,  to  p;  334, 1010^  and  p.  476,  ante,  to  pu  55d,  post. 
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and  then  went  to  Stowford,  and  lived  with  Mr.  Jackman  theie  under  a 
yearly  hiring  for  eleven  months  and  a  fortnight." 

Among  the  grounds  of  appeal  was  the  following.  ^^  Because  the  panper 
acquired  a  settkment  in  the  said  parish  of  Stowford  by  hiring  with  one 
Mr.  Jackman  from  Lady  day  to  the  following  Lady  day,  and  service  ander 
the  same  in  that  parish  accordingly,  subsequently  to  that  acquired  by  him 
in  our  parish." 

On  the  trial,  the  respondents  established  the  ^settlement  in  Broad-  T*^vr 
wood  widger  to  the  satis&ction  of  the  court :  and  the  counsel  for  the  *- 
appellants,  by  cross-examination  of  one  of  the  witnesses  for  the  reqmnd* 
ents,  showed  facts  tending  to  prove  a  subsequent  settlement  by  hiring  and 
service  with  Jackman  in  Stowford.  It  was  objected,  for  the  respondents, 
that  the  appellants  were  not  at  liber^  to  go  into  evidence  of  the  settlement 
in  Stowford,  upon  the  form  of  the  above  ground  of  appeal.  The  sessioos 
overruled  the  objection,  and  quashed  the  order.  The  question  for  this 
court  (besides  another  not  material  here)  was  stated  to  be,  '*  whether,  on 
these  grounds  of  appeal,  the  appellants  were  at  liberty  to  prove  a  s^e- 
ment  gained  by  William  Williams  in  the  responding  parish  by  hiring  aod 


service." 


Kekeufich  and  J.  Greenwoodj  in  support  of  the  order  of  sessions.  It 
must  be  admitted,  according  to  Begina  v.  Bridgewaier^  10  A.  &  £.  693, 
that  the  grounds  of  appeal,  taken  alone,  are  insufficient,  for  not  specifying 
the  time  of  the  hiring  and  service ;  and  also,  according  to  Rg^na  v.  Tit 
Justices  of  the  West  Biding^  ante,  p.  505,  and  Begina  v.  Old  Stratfsri, 
ante,  p.  513,  for  not  stating  a  residence  in  the  respondent  parish.  But  tbe 
grounds  of  appeal  may  be  connected  with  the  examination ;  and,  in  the 
examination,  Uie  time  of  the  hiring  and  service,  and  the  residence,  suffi- 
ciently appear.  The  grounds  of  appeal  are  in  the  nature  of  a  plea  to  the 
examination,  and  must  be  understood  to  assume  su6h  fects  as  they  do  not 
contradict.  Begina  v.  ^artii  Bovey^  ante,  p.  500,  will  be  cited  on  the 
other  side.  But  there,  even  if  the  identity  of  the  master,  Edmund  Stooke, 
bad  been  assumed,  the  requisite  particuliarity^  *would  have  been  r^^ag 
wanting.     Suppose  the  present  pauper  had,  in  his  examination,   *- 


allegation  that  such  service  was  for  twelve  months.  Besides,  the  sessions 
here  are  satisfied  with  the  particularity ;  and  the  court  will  therefore  actOD 
the  suggestions  of  lord  Denman,  C.  J.  in  Begina  r.  The  Justices  of  the 
West  iMing  of  Yorkshire^  10-  A.  &  E.  685,  688,  and  Coleridge,  J.,  in 
Bi^na  T.  Bridgewaierj  10  A.  &  E.  693,  698,  and  conader  the  statement 
of  grounds  as  sufficiently  precise. 

Bawe  and  Merivale^  contra.  R^ina  v.  ^orth  Bovey^  ante,  p.  500,  is 
conclusive  against  the  appellants.  Here,  as  there,  the  grounds  of  appeal 
contain  no  express  or  imphed  reference  to  the  examination.  In  each  case 
the  person  is  named  as  one  "  so  and  so.  Suppose  evidence  had  been 
offered,  by  the  appellants,  of  hiring  and  service  with  a  person  named  Jadt- 
man  diiSerent  from  the  person  named  in  the  examination,  and  at  a  differoit 
time :  could  the  respondents  have  objected  that  the  grounds  of  appeal 
limited  the  appellants  to  a  proof  of  hiring  and  service  with  the  Jackman 
named  in  the  examination  ?  This  is  a  question  of  law,  not  fact :  and^  the 
sessions  could  not  mean  to  decide  it.  The  argument  that  they  had  decided 
the  point  was  urged  ineffectually  in  Begina  v.  Old  Straifbrdf  ante,  p.  513 
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Lord  Denman,  C.  J.  One's  first  impressioii  might  perl«aps  be  that 
^55291  ^^  Jackman  named  in  the  grounds  of  ^appeal  is  the  Jackman 
•■  named  in  the  examination.  But  the  grounds  of  appeal  speak  of 
'^  one  Mr.  Jackman,"  and  contain  no  reference  to  the  examination,  and  no 
averment  of  identity.  The  case  therefore  is  similar  to  Begina  r.  JVarth 
Bcvey^miBy  p.  600,  where  it  was  held,  and  I  think  correctly,  that  the  one 
document  could  not  be  treated  as  referring  to  the  other.  It  is  true  that, 
where  names  are  peculiar  and  a  parish  small,  there  may  be  great  proba- 
bility of  ^  identity ;  but,  if  the  name  be  common  and  a  parish  large,  the 
probability  disappears.  I  think  therefore  that  we  should  adhere  to  Regina 
T.  Jforth  Bovey^  ante,  p.  500.  Then,  as  the  grounds  of  appeal,  taken  by 
themselves,  clearly  want  the  requisite  particularity,  the  sessions  could  not 
hear  evidence  in  support  of  them ;  and  they  have  decided  wrongly  on  the 
point  which  they  refer  to  us. 

WiLUAMs,  CoLEBXDGE,  and  WiGHTMAN,  Js.,  coucurred. 

Order  of  sessions  quashed  (a). 

^530j       •The  QUEEN  v.  The  Inhabitants  of  STONELEIGH. 

EmninftiioQ  traniiiiitt«d  with  sn  order  of  removal  to  8.,  Mating  that  pauper  was  hired  to  aenre  W^ 
who  lived  in  the  pariah  of  8.,  for  twelve  montha,  at  5Qi.  wagea ;  was  aiked  to  come  at  aoon  aa  he 
coold ;  went  or  13ih  October ;  and  aerved  W.  in  the  pariah  of  8.  from  that  time  till  19th  Octo* 
her  foUowiog,  when  he  received  hia  wagea  and  left ;  and  that  he  had  not,  aince  he  was  to  hired 
to  and  aerved  W.,  done  any  act  to  gain  a  aettlement : 

Held  inaiiffieient  to  let  in  the  neeeaaaiy  evidence  in  aapport  of  the  order,  becauae  no  reaidenee  in 
&  waaabown. 

On  appeal  against  an  order  of  two  justices,  removing  Thomas  Heritage 
from  the  paii^  of  Kenilworth  to  the  parish  of  Stonelei^h,  both  in  the 
county  of  Warwick,  the  sessions  confirmed  the  order,  subject  to  the  opin- 
ion of  this  court  on  a  special  case. 

The  case  set  out  the  examination  of  the  p&uper,  sent  to  the  appellant 
parish  with  a  copy  of  the  order  of  removal.  The  material  part  was  as 
follows.  '*  On  Kenilworth  statute  day,  about  eighteen  or  nineteen  years 
ago,  I  was  hired  by  Mr.  William  Cattell,  Mrs.  Whitmore's  bailiff*,  in  my 
father's  garden  at  Kenilworth,  to  serve  the  said  Mrs.  Whitmore,  who 
Kved  at  Wainbody,  in  the  parish  of  Stoneleigh,  for  twelve  months,  as 
cow  boy,  at  the  wages  of  50s.  certain,  and  55.  to  be  left  to  Mrs.  Whit- 
more. Mr.  Cattell  asked  me  to  come  as  soon  as  I  could,  as  they  were 
busy  at  Michaelmas ;  and  I  said  I  would  go  on  Warwick  mop  day,  which 
was  held  on  the  12th  of  October.  I  did  go  on  that  day;  and  I  served 
the  said  Mrs.  Whitmore  in  the  said  parish  of  Stoneleigh  from  that  time  to 
the  12th  of  October  following;  when  I  received  my  wages  and  left.'* 
^*  I  have  not,  since  I  was  so  hired  to  and  served  the  said  Mrs.  Whitmore 
as  aforesaid,  by  any  ways  or  means  done  any  other  act  to  obtain  a  setde- 
ment  in  any  parish  or  place  to  the  best  of  my  knowledge  and  belief 

The  appellants  stated,  as  a  ground  of  appeal,  that  the  examination  was 
^5311  ^^^^^^^^^  ^^  insufficient,  ^^  because  *it  disclosed  no  legal  sertle- 
-'  ment  or  legal  evidence  of  any  settlement  whatsoever  in  the  said 
parish  of  Stoneleigh,  inasmuch  as  it  does  not  state  that  the  pauper  resided 
or  inhabited  in  the  said  parish  of  Stoneleigh,  under  or  during  the  hiring 
therein  alleged,  for  forty  days,  or  any  other  period." 

On  the  hearing  of  the  appeal,  the  appellants  urged  the  objection  that  the 

(c)  See  the  eaaea  in  thia  Yolame,  pi  335,  to  p.  334,  ante,  and  p.  476,  tnte,  to  p.  558,  poet. 
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examination  did  not  state  or  show  that  die  pauper  had  resided  at  any  tiine 
or  for  any  period  in  the  appellant  parish.  The  sessions  held,  subject  ta> 
die  opinion  of  this  court,  diat  re^dence  sufficiendy  appeared  in  the  ex« 
smination.  The  question  for  the  opinion  of  this  eourt  \raSy  *^  Whether 
the  said  examination  is  suffirient."  If  it  were,  the  orders  were  to  be  con- 
finned  :  if  not,  to  be  quashed.  0 

Mellor  and  A.  R,  Adamij  in  support  of  the  order  of  sessions.  Bef^im 
V.  Old  Sitatford,  ante,  p.  513,  and  Begiiia  v.  The  JtuHceM  of  the  Wed 
Bidingj  ante,  p.  505,  are  not  direct  authorities  against  the  order,  because 
in  those  cases  the  question  arose  upon  the  grounds  of  appeal ;  here  it  tons 
upon  the  examinations ;  though  it  must  be  admitted  that  the  distitictkm 
tuen  between  grounds  of  appeal  and  examinations  in  Rex  r.  Kdvedm,  5 
A.  &  E.  687,  has  not  been  supported  in  subsequent  cases.  Tie  object 
of  Stat.  4  &  5  W.  4,  c.  76,  ss.  79,  81,  is  only  that  each  party  should  gin 
the  other  all  proper  information.  [Lord  Denmait,  C.  J.  And,  if  thqr 
rely  on  a  settlement,  that  they  should  state  one.]  It  was  intimated,  in 
R^na  y.  Riskwarthj  (a),  that  examinations  were  not  now  tried  by  aoj 
new  principle  because,  under  sect.  79  of  the  *present  act,  they  are  rtc^ 
annexed  to  the  order  of  remoyal :  and  before  the  act  the  rule,  as  ^ 
stated  in  2  Nol.  P.  L.  207,  4th  ed.,  was,  that  *^  to  warrant  the  remoTal, 
it  is  by  no  means  necessary  that  the  eyidence  should  be  in  all  respects 
complete  and  conclusiye  of  the  setdement.  If  it  be  legal  in  its  oatoie, 
and  such  as  affords  a  fair  presumption  of  the  party's  setdement,  that  is9i(> 
ficient,  when  uncontradicted*"  The  justices  draw  their  inference  firom  tk 
facts  stated  before  them  ;  but  the  inference  itself  cannot  appear  upon  tbe 
examination.  In  a  statement  of  grounds  of  appeal  it  is  otherwise ;  because 
the  appellants  there  haye  to  state,  not  only  die  &ct8,  but  their  ioferenct 
from  them.  In  sect.  81  the  order  is  consiaered  as,  w  part,  containing  tbe 
grounds  of  remoyal ;  for  the  respondents  are  forbidden  to  go  info  inj 
^'  other  grounds  of  remoyal"  '^  than  those  set  forth  in  such  respedive 
order,  examination,"  &c.  The  order,  then,  may  be  considered  as  sq)- 
plving  the  inference.  The  facts  here  support  the  conclusion  of  a  readence, 
which  was  not  borne  out,  in  Regina  y.  Old  SMtfordy  ante,  p.  513,  bj 
the  word  *^  occupied."  [Patteson,  J.  It  is  quite  comustent  withtbeex- 
amination  here  that  the  pauper  may  not  haye  resided  a  day  in  Stonekigb. 
Coleridge,  J.  If  Stoneleioh  and  Kenilworth  are  adjoining  fNoisbes,  be 
might  serye  during  the  day  m  one,  and  sleep  in  the  other.  Tlie  qoestioi 
is  where  he  slept  the  last  forty  ni^ts ;  and  the  remoying  justices  shodd 
haye  made  that  inquiry.] 

G.  Hayes  and  Gofe,  contra,  were  not  heard. 

Lord  Denman,  C.  J.  The  court  has  required  diat  an  exanunatke 
should  state  all  the  &cts  essential  to  the  ^setdement ;  and  we  haye  r«^ 
held,  under  similar  circumstances  to  these,  that  the  statement  of 
readence  was  essential.  When  that  has  been  omitted,  and  the  blot  is  m> 
the  prudent  course  is  for  the  parties  apprized  of  it  by  notice  of  appeal  to 
dr^  the  order.    The  order  of  sesaons  must  be  discharged. 

Patteson,  Coleridge,  and  Wightman,  Js.  concurred. 

Orders  quashed  (()• 

(c)  Ante.  |k  476L    See  tlM  jodgneni  of  Cmjemimb,  J.»  ^  48& 
(^)See  tfaeca^csin  thit  voluine,  |i.3SU,  tn  p.  336,  ante,  tod  pi  476^  anie,Mid  pLSKpM'* 
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The  QUEEN  v.  The  Ihhabittints  of  ST.  MARGARET,  ROCHESTER. 

Kwtmnitioq  tnuMmlttid  with  order  of  ranovtl,  ttatmg  iliat  proper  wont  wiih  ber  hatbud  to  M«» 
•t  a  houte  in  8^  whieh  the  hlrad  of  A. :  tl»i  tbef  oocopiad  it  till  the  hubaod't  death,  (about 
mwn  yean);  chat  the  hoabaiid  paid  the  tent  to  A.  qiiArterlr,  at  the  bouoe:  and  that  pauper 
c^tinued  to  oceupjr  the  Mme  booae  for  eight  feale«  after  whieh  ahe  oame  to  the  houee  abe 
«M  iwidfaig  in  at  the  time  of  the  examination ;  and  that  neithir  ahe  nor  her  huebaod  had 
done  any  other  aot  to  gain  a  aettlement :  Held  ineuffioient,  *a  not  ahewing  a  reiidenoe  in  S* 

On  appeal  against  an  order  of  justices  removing  Rachael  Smith  from 
the  parish  of  St.  Margaret,  Rochester,  to  the  parish  of  Strood,  both  in 
Kent,  the  sessions  quashed  the  order,  subject  to  the  opinion  of  this  court 
on  a  special  case.  The  case  set  forth  the  paupers  examination;  the 
material  part  of  which  was  as  follows. 

'*  About  sixteen  years  ago  my  husband  and  I  went  to  live  at  a  house  in 
Caroline  Place  in  the  parish  of  Strood,  in  the  citv  of  Rochester,  which  I  hired 
of  Mr.  Edmund  Aldersley  of  Strood,  aforesaid,  coal-merchant,  for  11/.  per 
vear.  My  husband  and  I  occupied  it  from  that  time  until  his  death,  which 
happened  about  nine  years  beck.  I  have  seen  my  husband  pay  the  rent 
^5341  ^  ^*  William  *Payne  for  this  house  many  tiroes ;  he  uaid  it  quar- 
-'  terly  to  Mr.  Payne  at  the  house.  I  continued  to  occupy  this  same 
house  until  March,  1841,  when  I  oame  to  the  house  I  am  now  residing  in. 
After  my  husband's  decease  I  paid  the  rent,  during  the  eight  years  I  occu- 
pied it,  to  Mr.  William  Payne.  To  my  knowledge  or  belief  my  late  hus- 
band did  no  act  whereby  to  gain  any  other  settlement ;  nor  have  I  since 
his  death  done  any  other  act  to  gain  a  settlement." 

The  appellants,  in  their  grounds  of  appeal,  objected,  ^'  That  it  does 
not  appear  upon  the  said  examinations  that  the  said  Rachael  Smith,  or  her 
husband  W.  J.  Smith,  therein  named,  ever  resided  for  forty  days  in  the 
bouse  in  Caroline  Place''  mentioned  in  her  examination,  '^  nor  that  they 
or  either  of  them  ever  resided  for  forty  days  in  the  said  parish  of  Strood." 
The  objection  was  taken  before  any  evidence  was  beard.  The  respondents 
answered  that  the  fact  sufficiently  appeared  from  the  statements,  and  no 
precise  form  of  words  was  necessary.  The  Recorder  decided  in  fkvour  of 
the  objection. 

If  this  court  should  think  the  objection  good,  the  order  of  sessions  was 
to  be  confirmed  ;  if  otherwise,  the  case  to  be  sent  back  to  the  sessions,  to 
be  reheard  on  the  merits. 

Bodkin^  in  support  of  the  order  of  sessions^  referred  to  Ttsgina  v.  TAe 
Justice*  of  the  West  Biding  of  Yorkshire^  ante,  p.  505,  and  was  stopped 
by  the  court. 

Brett  and  Boh^  contra^  distinguished  that  case  from  the  present,  as 
having  turned  upon  the  grounds  of  appeal,  not  the  examinations ;  and 
•■eoK-i  argued  that  the  language  *of  a  witness  must  have  a  reasonable  in- 
•I  tendment ;  Bex  v.  Onurp,  7  East,  389,  394 ;  that  such  intendment 
had  been  applied  by  the  court  m  late  cases  on  orders  and  examinations  {a) ; 
and  that  here,  on  a  reasonable  interpretation,  residence  sufficiently  appeared. 

Lord  Denbcan,  C.  J.  This  point  is  sdready  decided  by  Begina  v.  The 
Justices  of  the  West  Bidingj  ante,  p.  505. 

Patteson  and  Williams,  Js.,  concurred  (ft). 

Order  of  Sessions  confirmed  (c)« 

(a)  lUfina  ▼.  Siapk  FiixpMne,  aoM,  p.  488,  and  lUgina  ▼.  Rotherham^  ^  557,  note  (a^ 
poMfWere  eited. 

{h\  CoLsaioot,  J^  was  abaent  on  aooount  of  a  domettic  aflliction. 

(ejSeatha  eaaaa  in  thia  ▼olmne,  p.  395  to  p.  334,  ante,  and  p.  476,  ante,  to  p.  558,  poat. 
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The  QUEEN  v.  The  Inhabitants  of  FLOCKTO^. 

An  examination  of  a  pauper  atated  an  apprentioeahip,  and  that  the  indonturea  ««efe  laaigned  o 
W.  of  F.,**  the  appellant  pariah,  «•  with  whom  I  went  and  raaided  between  tbieeand  fcmr  yean" 
field,  onder  atat.  4  db  5  W.  4,  c.  76,  a.  81,  not  to  be  a  aufiicient  atatenent  of  the  panpei^ 
deuce  in  F.  to  let  in  eridenee  of  a  aettlement  ni  F.  by  apptenticeahip. 

And  that  the  olyeetion  might  be  taken  on  groonda  of  appeal,  one  of  which  waa  »that  the 
tion  waa  bad  on  the  fiice  thereof,**  the  other  groonda  raiaing  merely  qneationa  of  frcL 

Ok  appeal  against  an  order  of  two  justices,  whereby  James  Chamben 
was  removed  from  the  township  of  Bamsley  to  the  parish  of  Flocktoo, 
both  in  the  West  Riding  of  Yorkshire,  the  sessions  confirmed  the  order, 
subject  to  a  case. 

llie  case  stated  the  examination  of  the  pauper,  which,  so  far  as  regards 
the  settlement  in  Flockton,  was  as  follows.  *^  When  I  was  about  eleven" 
(he  stated  himself  to  be  now  fifty-six)  **  years  of  age,  I  was  put  out  a 
parish  apprentice  to  Thomas  Burton,  of  Denby  aforesaid,  ^tailor ;  r«5Qg 
and,  after  residing  with  him  for  a  few  months,  my  indentures  were  ^ 
assigned  to  George  Walker  of  Flockton  in  the  said  riding,  collier,  widi 
whom  I  went  and  resided  between  three  and  four  years."  The  first 
ground  of  appeal  was  the  following.  ^^  That  the  said  order,  and  the  ex- 
amination upon  which  the  same  was  made,  are  bad  on  the  feces  thereof 
respectively."  There  were  several  other  grounds  of  appeal,  all  relating 
to  questions  of  fact  (a). 

When  the  appeal  came  on  to  be  heard,  the  counsel  for  the  respondents 
stated  his  case.  At  the  close  of  that  statement,  and  before  any  evidence 
was  received,  the  counsel  for  the  appellants  submitted  that  the  court  ought 
to  quash  the  order  of  removal  for  the  insufficiency  of  the  examination,  as 
alleged  in  the  first  ground  of  appeal.  The  sessions  held  that  the  order 
was  good,  and  the  examination  sufficient  on  the  face  thereof;  and  accord- 
ingly proceeded  to  hear  the  appeal.  On  the  hearing,  the  indenture  and 
assignment  were  not  produced  ;  but  secondary  evidence  was  given  of  their 
contents.  Evidence  was  also  given  showing  that  the  said  indenture  and 
assignment  had  been  produced  before  the  removing  justices,  and  had  been 
subsequently  lost. 

^If  the  court  of  Queen's  Bench  should  be  of  opinion  that  the  r«c9T 
examination  was  good  and  sufficient  on  the  face  thereof,  then  the   '- 
order  of  removal,  and  the  order  of  sessions,  were  to  stand  confirmed: 
otherwise  both  to  be  quashed. 

Sir  G.  ^.  Leurin^  in  support  of  the  order  of  sesaons.  The  objections 
will  be,  first,  that  it  does  not  appear  from  the  examination  that  either  the 
indenture  was  produced  before  the  removing  justices  or  its  absence 
accounted  for ;  and,  secondly,  that  the  examinations  do  not  show  residence. 
But,  first,  neither  of  these  objections  is  properly  raised  by  the  statement 
of  grounds  of  appeal.     In  Regina  v.  MUdktan  in  Teesdme^  10  A.  &  £. 

(a)  **  Secondly,  that  the  aaid  Jamaa  ChamberB,  the  paoper,  never  waa  pot  out  a  pariah  appreo- 
*ice  to  Thomaa  Burton  of  Denby,  and  afterwardt  ateigned  to  George  Walker  of  Florkion,  at 
Btatod  in  hit  examination  accompanying  the  said  order ;  nor  waa  he  ever  at  any  time  an  apprao- 
tice  to  the  aaid  Thomaa  Bunon,  1^  indenture,  duly  boond ;  nor  did  he  ever  aenv  aa  aach«  TliifAy 
that  the  aaid  Jamea  Chambera,  the  pauper,  waa**  [not]  ^  legally  aatigned  aa  an  apprentice,  either 
by  the  aaaignmeut  of  hie  indeniurea  or  otherwiae,  to  the  aaid  George  Walker  of  Flocktoo :  nor  did 
he  ever  serve  aa  auch  an  apprentice  in  our  aaid  townahip  of  Flockton.  Fourthly, that  the  aid  pa^ar 
never  did  any  act  to  gain  a  aetileinent  in  our  said  townahip  of  Flockton  at  any  time  heietofivk 
And  take  notice  that  we,  on  behalf  of  the  said  townahip  of  Flockton,  intend  to  rely  on  all  the 
Abovv  gronndib  ex  any  one  or  more  of  them,  m  aupport  of  our  appeal** 
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688,  indeed,  it  was  held  that  any  objection  to  a  defect  on  the  fiice  of  the 
examination  may  be  made  under  the  general  form  in  which  the  first 
ground  is  here  stated ;  but  in  Begina  r.  Staple  FUzpainej  ante,  p.  488,  it 
was  decided  that  this  could  not  be  done  where  such  a  general  notice  was 
accompanied  by  specific  objections,  as  it  is  here.  Next,  the  indentures 
were,  in  fact,  produced  and  proved  before  the  removing  justices ;  and  the 
examination,  on  the  face  of  it,  does  not  show  that  the  removine  parish  had 
the  means  of  producing  them :  therefore,  there  is  no  objection,  on  this 
ground,  either  in  fiict  or  in  form.  As  to  the  residence,  the  statement  in 
the  examination  is  that  the  pauper  resided  three  or  four  years  with  George 
Walker  ^^  of  Flockton :  and  in  Reg.Y.  Jbhe  (a),  it  was  held  that,  in  an  order 
of  justices,  the  words  ^*  Thomas  Gilbert  of  the  parish  of  Merdiam"  suffi« 
*5381  ^^^^%  showed  that  Gilbert  dwelt  in  ^Mersham,  though  the  question 
-I   was  whether  or  not  jurisdiction  appeared. 

Pashleyy  contra.  The  statement  of  grounds  of  objection  in  Begina  t. 
Middleian  in  TeesdaUj  10  A.  &  £.  688,  was,  as  here,  made  up  of  the 
general  objection  to  the  examination  and  objections  of  fact.  In  Begina  v. 
Staple  FUzpainej  ante,  p.  488,  there  were  specific  objections  to  what  was 
on  the  fiice  of  the  exambation :  but  here  that  is  not  so.  Then,  the  defects 
in  the  examination  are  fatal.  The  same  rule  applies  to  the  production  of 
indentures  as  to  the  production  of  an  order  of  removal ;  and  Begina  v. 
Mildenhallj  ante,  p.  517,  shows  that  it  must  appear,  on  the  face  of  the 
examination,  that  such  an  order  was  produced,  or  its  absence  accounted 
for^  before  the  removing  magistrates ;  otherwise  the  burthen  of  inquiry  is 
thrown  on  the  wrong  party,  an  argument  relied  on  by  Pattesok,  J.,  in 
Begina  v.  Bishworih,  ante,  p.  476,  484.  Then,  as  to  the  residence,  the 
words  are  the  same  as  in  Begina  v.  The  Justices  of  the  West  Biding  of 
Yorkshire^  12  Law  Joum.  Rep.  (N.  S.)  M.  C.  37,  decided  by  Patteson, 
J.,  in  the  Bail  Court  in  last  Michaelmas  term.  There  the  argument  from 
the  principle  of  Begina  v,  Tokej  8  A.  &  £•  227,  was  unsuccessfully  urged. 
It  was  answered  by  the  court  that  giving  full  effect  to  the  word  ^^  of,"  the 
master  might  have  ceased  to  reside  before  the  pauper  went  to  him  :  and, 
at  any  rate,  he  might  have  changed  his  residence  the  day  afler. 

Lord  Denman,  C.  J.  We  must  be  governed  by  the  decision  in  Begina 
V.  Middletan  in  Teesdale^  10  A.  &  £.  688.  Begina  v.  Staple  FUzpaine^ 
*5391  '^^^'  P*  ^^'  ^  distinguishable :  for  in  that  *case  specific  objections 
-I  to  the  examination  were  stated.  Then  the  objection  to  the  non« 
averment  of  residence  must  prevail.  The  principle  of  Begina  v.  Toke^  8 
&  £.  227,  will  not  cure  this  defect :  there  the  court  decid^  only  that  the 
word  '*  of"  was  enough  to  show  residence  at  the  time  of  the  order,  and 
amounted  to  an  averment  that  the  party  was  then  within  the  county. 

Patteson,  J.  In  Begina  v.  Middleton  in  Teesdakj  10  A.  &  £.  688, 
the  ground  of  appeal  was,  as  here,  in  the  nature  of  a  general  demurrer. 
It  amounted  to  this :  that,  admitting  all  stated  in  the  examination,  no  settle- 
ment appeared.  The  examination  here  does  not  show  that  the  pauper 
resided  in  the  parish  for  forty  days  while  he  was  appentice.  In  Begina  v. 
The  Justices  of  the  West  Biding  of  Yorkshire  j  (i)  it  struck  me  that  the  word 
^^of "  might  perhaps  be  consiclered  to  show  a  residence  of  the  roaster  at 
the  time  of  the  binding,  but  no  more.  So,  here,  the  utmost  that  the  word 
can  show  is,  that  the  master  was  resident  at  the  time  of  the  assignment  of 
the  indentures.     And,  indeed,  I  would  not  pointedly  assert  that  the  word 

(a)  8  A.  &  E.  227.     See  Reginn  v.  Rtttherham,  p.  557,  note  (a),  poet. 

(A  j  19  Law  Journ.  Kep.  ( N.  S.)  M.  C.  37.    See  He^ina  v.  Rathcrfmm,  p.  557,  note  (a),  poM. 
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does  import  itsidence  at  all.  As  to  the  indentures,  it  is  not  inooasisteDt 
with  the  examination  that  they  may  have  been  before  the  remonng 
magistrates.  It  would  perhaps  hare  l>een  better  that  the  grounds  of  appeal 
diould  hare  pobted  q>ecifically  to  the  non-production ;  for  there  is  no 
statement  that  they  were  not  produced.  But  I  need  not  go  into  that  qaes* 
tion,  as  the  objection  to  itkt  want  of  allegation  of  residence  may  be  taken 
in  die  form  used  here,  and  is  valid. 

^Williams,  J.  I  decide  entirely  on  the  authority  of  R^ima  v.  r^^ 
Mddldan  in  TeesdaU,  10  A.  &  E.  688;  which  case  Sir  Grtgary  ^  *^ 
Lewin  was  unable  to  distinguish  from  the  present.  Then,  as  to  Begwai. 
Tokty  8  A.  &  E.  227,  the  distinction  is  tully  pointed  out  by  my  brodief 
Pattesok  in  R^ina  v.  The  Justices  of  the  West  Riding  of  Yorkshire  (a); 
and  I  observe  that  he  at  one  time  entertamed  a  doubt,  during  the  aip* 
ment  in  Riegina  v.  Toke^  8  A.  &  E.  227.  My  late  brother  Littledale 
also  expressed  great  doubt  as  to  that  decision.  I  should  say  that  the  words 
^^  George  Walker  of  Flookton,''  were  descriptive  merely  of  the  man. 
But,  supposing  this  to  be  an  allegation  that  die  pauper  went  to  George 
Walker  in  Flockton,  he  may  yet  have  resided  in  the  next  parish  during  bis 
apprenticeship.  The  same  probability  was  adverted  to  in  the  case  where 
it  was  attempted  to  treat  an  allegation  of  occupation  as  an  allegatioD  of 
residence  (6).  Order  of  sessions  quashed  (c). 

•  The  QUEEN  v.  The  Inhabitants  of  WYMONDHAM.       [•641 

Under  Mat.  4  A  5  W.  4,  e.  76,  a.  81,  an  enmiiiatioD,  to  show  a  aettlement  bf  birinf  and  imiei^ 
iindar  ataL  3  d^  4  W.  d^  M^  c  11,  a.  7,  nraat  acate  that  iha  pauper,  at  ihe  time  of  tiie  hiring,  hd 
DO  child  or  children :  and  it  ia  not  enough  to  stale  that  be  waa  then  ••  aingle  and  uomarriai* 

On  appeal  against  an  order  of  two  justices,  removing  James  Girdlestooe, 
his  wife  and  family,  from  the  parish  of  Barford  to  the  parish  of  Wymoad- 
ham,  both  in  Norfolk,  the  sessions  confirmed  the  order,  subject  to  a  special 
case. 

By  the  case  it  appeared  that  the  removal  was  made  on  a  supposed  set- 
tlement in  the  appellant  parish,  by  hiring  and  service,  as  to  which  the  case 
stated  the  pauper  to  have  deposed,  in  his  examination,  *^  that,  previoosij  to 
the  Michaelmas  day,  in  or  about  the  year  1820,  whilst  he  was  single  ukI 
unmarried,  he  let  himself  to,  and  was  hired  by,  James  Davey,  of  tbe 
appellant  parish,  for  a  year  from  that  Michaelmas  day,  and  served  the  said 
James  Davey,  under  that  hiring  one  whole  year,  in  the  appellant  pansit 
He  then  deposed  to  a  hiring  ana  service  with  the  same  person  for  the  tm 
subsequent  years,  and  that  he  was  single  and  unmarried  during  the  whole 
of  the  said  three  years  of  his  service,  and  that  he  slept  during  the  whole 
of  the  said  three  years  in  the  appellant  parish,  and  that  he  was  married  to 
his  present  wife  about  the  year  1830,  and  had  by  her  the  four  children 
named  in  the  order  of  removal."  One  ground  of  objection  was,  that  the 
examination  of  the  pauper  as  to  his  settlement  was  de^tive  and  bad  upoa 
the  face  of  it,  in  not  stating  that,  at  the  *times  of  his  reroective  rt^ 
iiirings,  he  had  not  any  child  or  children.  The  objection  (among 
others,  not  decided  upon  by  this  court,)  was  taken  on  the  triu  of  the 
appeal,  but  overruled. 

Ja)  IS  Law  Joum. Rep.  (N.  &)  M. C. 37. 

\b\  See  Re^na  v.  The  Juttieeiof  the  West  Ridings  ante, p.  505. 

[ej  CoLEaiDoi,  J.  waa  abeent. 

fbe caaea  in  Uiia  volume, p.  S35,to p. 338, ante, and  p. 476| ante,  10^556, paaL 
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B.  Andrews,  in  support  of  the  order  of  seosioiis.    It  is  not  necessary 
that  the  examination  should  nyp&ve  every  conceivable  fact  which  may 

firevent  a  settlement.  Prima  facie,  hiring  and  service  give  a  settlement. 
f  the  party,  at  the  time  of  the  hiring,  be  married  or  have  a  child,  &at 
will  prevent  the  settlement  from  being  gained :  but  those  are  positive  facts 
which  it  is  for  the  opposing  party  to  establish,  if  they  exist,  not  for  those 
to  negative  who  insist  on  the  settlement.  If  this  objection  were  good,  it 
might  be  contended  that,  where  a  bastard  is  removed  to  his  birth  setUe- 
ment,  the  examination  ou^ht  to  negative  his  having  been  born  in  a  prison, 
or  the  house  of  a  charitable  institution,  within  stat.  54  G.  3,  c.  170,  s.  2. 
But,  if  it  be  necessary  to  negative  the  having  children,  the  examination 
does  so  sufficiently.  It  states  the  pauper  to  have  been  single  and  unmar- 
ried. That,  in  orainaiy  language,  means  one  who  has  never  been  married. 
The  pauper,  therefore,  could  have  had  no  child,  legally  speaking.  [Kelly , 
contra,  referred  to  Antony  v.  Cardenham,  Fort.  309.'  S.  C.  2,  Bott.  194, 
(pi.  257.)  ed.  6.]  There  it  was  held  that  a  widower,  who  had  a  dauehter 
settled  bv  marriage,  was  an  "  unmarried  person,  not  having  had  child  or 
children,''  within  the  words  of  stat.  3  &  4  W.  &  M«,  c.  11,  s.  7.  But  here 
the  question  is,  not  as  to  the  interpretation  of  the  statute,  but  as  to  the  sense  in 
^5431  ^^^^^  ^^^  pauper  used  words.  By  using  the  two  words  '^  single  and 
^  *unmarried,"  he  shows  that  he  means  more  than  that  he  had  no  wife 
at  the  time.  In  Maberly  v.  Strode^  3  Yes.  450,  the  Master  of  the  Rolls 
(lord  Alvanley)  held  that  in  a  will  the  word  ^^  unmarried"  meant  ^^never 
having  been  married ;"  and  that,  therefore  ^*  unmarried  and  without  issue" 
must  be  construed  to  mean  ^^  never  having  been  married,  or  without  issue." 
He  stated  that  the  use  of  the  word  *^  unmarried"  by  the  legislature,  in  stat. 
3  &  4  W.  4,  c.  11,  s.  7,  was  the  only  instance  he  knew  of  the  word 
being  used  to  signify  ^*  not  married  at  the  time ;"  and  that  even  there  the 
legislature  ^^  used  it  with  such  additions  as  put  the  meaning  out  of  all 
Joubt ;  for  if  it  was  not  used  in  that  sense,  the  man  could  have  had  no 
child  or  children." 

Kdly  and  Pahnefj  contra.  The  settlement  by  hiring  and  service 
existed  only  by  force  of  stat.  3  &  4  W.  &  M.,  c.  11,  s.  7,  which  enacted, 
*^  That  if  any  unmarried  person,  not  having  child  or  children,  shall  be 
lawfully  hired  into  any  parish  or  town  for  one  year,  such  service"  shall  be 
a  ^ood  settlement  without  the  notice  rec^uired  by  the  act.  It  is  not  as  if 
this  were  a  distinct  enactment,  putting  a  limitation  on  a  head  of  settlement 
previously  existing  in  law,  or  even  created  by  an  earlier  section  of  the 
came  statute.  The  settlement  is  given  to  a  limited  class  only :  and  the 
pauper  must  be  shown  to  belong  to  that  class.  Then,  do  the  words  ^^single 
and  unmarried"  amount  to  an  allegation  that  the  pauper  had  no  child  ? 
The  word  **  single"  applies  to  any  person  not  having  a  husband  or  wife : 
thus  a  widow  is  a  feme  sole.  The  word  "  unmarried,"  even  in  the  statute, 
*5441  ^^  ^^^^^  in  JhUany  v.  Cardenlumj  Fort.  309.  S.  C.  2  Bott.  194, 
^  (pi.  257,)  ed.  6,  may  mean  a  widower :  it  cannot  be  interpreted 
more  strictly  when  used  in  an  examination.  The  court,  therefore,  will  adhere 
to  the  rule,  that  a  settlement  must  be  completely  and  legally  shown  in  the 
examination,  as  laid  down  in  Regina  v.  Ecclesall  Bierhw^  11  A.  &  £.  607^ 
and  Regina  v.  Lydeard  SU.  Laierencey  11  A.  &  £•  €16,  in  both  which  cases 
the  court  refused  to  infer  from  the  examinations  anything  not  precisely 
allied.  The  words  ^^  occupying  a  house"  are  hem  not  to  show  resi- 
dence (a).    In  Johnson's  Dictionary,  *'  single"  is  made  synonymous  to 

(•)  S§s^  V.  Tha  JiiMtica  0/  the  Weai  i^Mliitf  •  mm,  p^  505. 
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"  unmarried"  (v.  "  single,"  5) ;  and  "  anmarried"  is  explained  "  haying 
no  husband  or  no  wife."  It  would  have  been  easy  to  use  the  words  ot 
the  statute,  or  even  the  word  ^^  bachelor."  Bex  v.  UMieU^  5  M.  &  S. 
214,  shows  die  unwillingness  of  the  court  to  strain  the  language  of  stat 
3  &  4  W.  4,  c.  11,  s.  7. 

Lord  Denman,  C.  J.  It  is  possible  that  this  case  may  look  almost  like 
a  r^ducHo  ad  absurdum  of  the  principles  established  by  our  recent  deci- 
sions :  vet  I  am  convinced  of  the  propriety  of  adhering  to  those  principles. 
I  would  not  indeed  adopt  all  the  suggestions  of  the  learned  counsel  for  the 
appellants :  I  think  it  would  be  enough  if  words  equivalent  to  the  words 
in  the  statute  were  used :  but  clearly  nothing  should  be  left  to  inference. 
Here  the  statutory  description  of  the  settlement  involves  a  particular  ci^ 
cumstance  in  the  first  instance  (a),  and  does  not  imply  a  proviso.    That 


children"  should  not  have  been  used  here.  We  should  only  be  creating 
diflScuIties  if  we  invited  the  sessions  to  put  such  constructions  on  language. 

Patteson,  J.  I  quite  agree.  I  cannot  see  how  the  words  *^  single  and 
mmarried"  can  be  held  to  mean  *'  never  married." 

Williams,  J.,  concurred.  Order  of  sessions  quashed  (i). 

(a)  See  Si9wel  v.  L^rd  Zweh^  Plowd.  353, 376. 
{b)  The  following  caee  was  decided  on  the  nroe  day. 

The  QUEEN  e.  The  Inhabitanti  of  SHERBURN. 

Feuper  was  removed  to  pariah  Si,  aa  having  a  Beulemeot  there  by  hiring  and  aervice.  Tte 
ezaminationa  atated  th^t  the  pauper  was  eighteen  years  old  and  unmarried  at  the  tim  of 
hiring,  but  not  that  he  was  at  that  time  *•  without  child  or  children.**  Held,  that  ibe  i» 
aiona  could  not  treat  this,  and  other  statements  incidentally  made  in  the  examination,  ib^ 
tending  indirectly  to  the  same  conclusion,  aa  a  statement  that  the  pauper,  when  hired,  «tf 
without  child  or  children.     And 

Held,  consequently,  that  the  ezaminationa  were  insufficient  to  satisfy  stat.  3  &  4  W.  &  IL  e 
11,  a.  7,  and  the  order  waa  not  supported* 

On  appeal  against  an  order  of  two  justioea  removing  Ann  Sidebottom  from  the  towmhipof 
MickleHeld  to  the  parisht  township,  or  place  of  Sherburn,  both  in  the  West  Riding  of  YoriuhiiCi 
the  sessions  confirmed  the  order,  subject  to  the  opinion  of  this  court  upon  a  special  case. 

The  case  set  out  the  ezaminationa  on  which  the  order  of  removal  was  made.  The  matenal 
parts  were  aa  follows.  William  Wilson  said :  ••I  am  about  forty.«z  yeara  old.  I  lived  m 
servant  in  husbandry  with  Mrs.  Margaret  Grouthwaite,  late  of  Sherbnm,  farmer,  for  WMnl 
years,  and  up  to  her  death.  At  Martinmas,  1835, 1  lived  with  Mrs.  Goothwaite ;  ihe  tta 
asked  me  who  was  a  likely  servaiit  in  huabandry  for  her  to  hire ;  and  I  pointed  Joseph  Sidebooos 
out  to  her  as  a  likely  lad :  he  came  to  my  mistress's  house  a  day  or  two  after  Martinmss^  1^ 
at  the  same  time  that  other  husbandry  servants  entered  on  their  places;  and  he  continued  la 
her  service  until  Martinmas,  1826.  During  the  whole  of  this  year  he  lived  at  Mn.  Gooft 
waite*a  house  in  Sherburn,  and  slept  with  me  all  the  year  in  her  hooae  there.  He  served  Mn 
Gouthwaite  as  a  servant  in  husbandry.  Richard  Chadwick  lived  at  Mra.  Goatbwaite'j  at  die 
aame  time.  Joseph  Sidebottom  lived  in  servitude  at  Mr.  Pollard*a  of  Sherburn,  *whcn  T*^ 
I  pointed  him  out  to  my  mistress ;  and  he  came  from  Mr.  Po]lard*a  to  Mra.  Gootb-  *- 
araite*s.**  Joseph  Mason,  in  hisezamination,  said :  »•  I  am  tweniy-eight  yeara  okL  I  remenbei 
Joseph  Sidebottom,  late  of  Micklefield,  labourer,  living  servant  with  Mr.  Pollard  of  ShertoA 
He  went  about  spring,  and  remained  until  Martinmas.  I  worked  for  Mr.  Pollaid  at  thii  tisie. 
and  for  upwards  of  three  years  afterwards,  and  lived  with  my  fother  at  Sherburn.  On  Martimatf 
day  morning  I  remember  Joaeph  Sidebottom  cleaning  his  horses  and  then  going  to  Mrs-Godk- 
waiters  of  Sherburn  to  get  hired,  as  he  told  me.  He  returned  in  about  half  an  hour,  and  toU 
me  she  had  hired  him.  He  left  Mr.  Pollard's  on  that  day:  he  then  went  home  to  his  psreon 
at  Micklefield ;  and,  after  staying  with  them  three  or  four  days,  he  returned  to  Mrs.  Goott 
waite*8  house.**    «•  I  waa  about  eleven  yeara  oM  when  Joaeph  Sidebottom  west  to  Iris  •<  Mn 
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Goathwai(e*f :  he  lived  at  Mn.  6outhwaite*d  until  Martinmas  day  or  the  day  following  Mar- 
tinims  day  in  the  nest  year,  and  then  he  lefu  He  aerved  her  as  a  servant  in  husbandry :  wo 
were  companions ;  and  I  used  frequently  to  go  along  with  him  with  the  horses  to  pasture 
He  was  then  about  eighteen  years  old  and  unmarried.**  Richard  Chadwick  in  his  exsmination 
depoaed  that  Joseph  Sidebottoip  came  to  Mrs.  Gouthwaite*s  and  entered  on  his  service  there 
SB  before  stated :  •*  and  he  remained  there  until  the  day  after  Martinmas  day  in  the  next  year 
During  the  whole  of  this  year  he  slept  in  Mrs.  Gouthwaite*s  house  in  Sberbum.  He  served  her 
as  a  servant  in  huabandry.    He  was  then  unmarried.** 

It  was  stated,  among  other  grounds  of  appeal :  •«  5thly,  That  it  does  not  appear  by  the  said 
ezamioaiions  or  by  any  of  them  that  the  said  Joseph  Sidebottom,  at  the  time  of  such  alleged 
hiring,  was  an  unmarried  person  without  child  or  children ;  and'that  the  said  examinations  on 
this  account  fiiil  to  show  any  aettlement  whatever  acquired  by  the  said  Joseph  Sidebottom  in 
oor  eaid  township.**  When  the  appeal  was  called  on,  and  as  soon  as  the  respondents*  counsel 
bad  slated  his  case,  and  before  any  evidence  was  given,  the  sppellants*  counsel  insisted  that  the 
order  of  removal  should  be  quashed  on  the  above  objection,  and  another,  which  it  is  unnecessary 
to  state.  The  sessions,  however,  overruled  them,  and  confirmed  the  order,  sulgect  to  a  case. 
If  this  court  should  be  of  opinion  that  the  sessions  ought  to  have  given  eflfect  to  either  objec- 
tion, the  order  of  removal  and  order  of  sessions  were  to  be  quashed. 

Sir  O.  A.  Levin  and  J.  T.  Ingham^  in  support  of  the  orders.  The  judgment  already  given 
to-day  (p.  541,  ante)  seems  adverse  to  the  respondents,  but  does  not  go  the  length  of  requiring 
that  the  examination  should  follow  the  precise  words  of  stai.  3  de  4  W.  &  M.  c.  1 1,  s.  7.  Here 
the  servant  Joseph  Sidebottom  appeara  to  have  been  unmarried  at  the  time  of  the  hiring :  and 
from  his  age  and  the  other  circumstances  of  the  case  it  may  reasonably  be  inferred,  though  it  is 
not  sisted,  that  he  had  not  been  previously  married,  and  had  no  child  or  children  when  hired. 
^pLAm-i  Indeed  the  oourt  can  seareely  expect  that  the  negative  on  these  points  should  be  *di- 
^^' J  lectly  stated.  [PAimoif,  J.  Could  not  a  witness  who  had  known  him  for  many 
yean  affirm  directly  that  he  wis  unmarried  and  without  child  or  chiMren  at  a  particular  time  7] 
The  judgment  in  Kegina  v.  Siapie  Fiixpaine^  ante,  p.  488,  on  the  point  of  emancipation, 
admits  of  presumption  to  some  extent  from  statements  not  quite  express. 

It  Hail  and  Pmahiey^  contra,  were  not  heard. 

Lord  DcNMAN,  C.  J.  It  is  clear  that  there  is  a  deficiency  in  these  examinations :  and  it  is 
too  much  to  expect  that,  after  deciding  as  we  did  in  the  case  of  Bigina  v.  Wymondhamt  p. 
541,  ante,  this  morning,  we  shouM  at  half  past  three  pronounce  a  contrary  decision. 

pAmaosf  and  Wiluams,  Js.,  concurred.      (CoudtiDGK,  J.,  was  absent^ 

Orders  quashed. 


The  following  case  was  also  decided  in  this  term. 

The  QUEEN  v.  The  Recorder  of  LEEDa 

Grounds  of  appeal,  stating  a  settlement  of  the  pauper  by  hiring  and  service,  but.  not  that,  when 

hired,  he  was  unnwrried  and  without  child  or  children. 
Held  insufficient,  though,  by  coupling  the  grounds  of  appeal  with  the  examination,  which  waw 

not  contradicted,  it  appeared  that  the  pauper,  when  hired,  was  only  eleven  yean  old. 

Two  justices  made  an  order  (November  34ih,  1843  for  removing  John  Foulstone  fronr 
the  township  of  Leeds,  in  the  borough  of  Leeds,  to  the  town,  township,  dec.  of  Hemsworth, 
both  in  the  West  Riding  of  Yorkshire.  The  order  was  grounded  on  the  examination,  among 
others,  of  the  pauper,  who  therein  stated  that  he  was  thirty-three  yeera  oM.  An  appeal,  by 
llemsworih,  against  the  order,  came  on  to  be  heard  at  the  Leeds  borc^ugh  sessions,  Februaryi 
1643,  when  the  appellants  relied  on  the  following  ground  of  sppeal.  *«7th.  That  the  said 
pauper  acquired  a  aettlement  in  your  said  township  of  Leeds  in  or  about  the  year  1820,  by  hir. 
ing  and  serving  with  one  Thomas  Lancaster  of  Leeds  aforesaid,  then  a  butcher,  for  a  year,  and 
that  he  served  the  said  Thomas  Lancaster  in  Leeds  aforesaid  for  four  yean  or  thereabouts,  and 
received  U.  per  week  during  the  whole  of  such  term,  and  during  the  whole  of  such  term  ha 
reeided  and  alept  in  the  said  township  of  Leed^.  The  respondents  objected  to  the  hearing  of 
evidence  on  this  ground  of  appeal,  because  it  did  not  state  that  the  pauper,  when  hired,  was  sn 
unmarried  person  and  without  child  or  children.  The  same  objection  was  "taken  to  the  eighik 
and  ninth  grounds  of  appeal,  which  i^ated  hi  rings  snd  services  in  Leeds  fifteen  and  sixteen 
yeare  back,  but  with  the  same  omission.  The  Recorder  la^er  argument  on  this  point)  decide4 
that  the  grounds  of  appeal  were  insufficient;  and  the  oroer  was  thereupon  confirmed,  no  evi 
dence  being  heard  on  either  side. 

Overend^  in  Easter  term,  1B43,  (April  24 ih),  obtained  a  rule  nisi  for     at^yk^  a  t«  the 
Recorder  to  emer  continuances  and  hear  the  appeal. 
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at  the  yearly  rent  of  1/.  lis,  6d.,  for  three  years,  paid  the  sercral  rents  as 
they  became  due,  and  resided  the  whole  time  in  the  ^cottage.  t%m2 
This  is  not  sufficient  to  establish  a  settlement  under  stat  6  G.  4,  c.  ^ 
57,  s.  2.  It  does  not  appear  that  the  pauper  himself  rented  any  part  of  the 
premises ;  the  father  may  have  been  the  tenant,  though  the  son  occupied 
and  paid  the  rent.  The  son  may  even  have  occupied  as  servant.  Again, 
it  should  have  appeared,  not  only  that  he  rented,  but  that  he  rented  for 
one  whole  year.  It  is  not  said  that  he  occupied  under  a  yearly  hiring. 
He  may  have  been  a  weekly  tenant,  or  tenant  at  will,  paying  rent  after  a 
yearly  rate.  The  words  ^^  yearly  rent"  do  not  make  up  for  the  averments 
which  are  wanting.  All  the  statements  in  the  examination  might  be  true, 
and  the  facts  be  similar  to  those  in  Bex  v.  Banbury^  1  A.  &  £.  136,  where 
the  court  held  that  a  yearly  hiring  was  not  proved.  An  examination  stat- 
ing that  the  pauper's  father  gained  a  settlement  in  M.  *'  by  renting  and 
occupying  a  house  and  land  of  one  J.  T.  in  the  said  township"  was  held 
insufficient  in  Begifia  v.  Middkton  in  TeesdaUy  10  A.  &  £.  6oi3.  [Pattc- 
soN,  J.,  mentioned  Rex  v.  HerstmanceauXj  7  B.  &  C.  551.]  There  the 
terms  of  the  agreement  were  considered  to  show  '^  prima  facie  a  yearly 
tenancy,"  p.  555 :  they  were  evidence  of  that  fact :  and  therefore  the  de- 
cision does  not  apply  to  a  case  under  stat.  4  &  5  W.  4,  c.  76,  ss.  79,  81, 
which  make  it  necessary  that  an  examination  should  state  the  ikct<«  them- 
selves as  they  are  to  be  proved  at  sessions,  and  not  evidence  from  which 
they  may  be  inferred.  It  seems  indeed  to  have  been  held  in  Begima  r. 
The  Justices  of  the  West  Riding,  {Keighley  v.  IVilsdeny  ante,  p.  331),  that 
it  is  sufficient  if  a  scintilla  of  evidence  appear  on  the  examinations  ;  bat  in 
that  case  a  sufficient  ground  of  removal  (an  instance  of  acknowledgment) 
was  *distinctly  alleged  ;  and  the  proposition,  taken  in  its  full  extent,  [#553 
is  contrary  to  sect.  81  of  the  statute,  and  not  consistent  with  the  *- 
language  of  the  court  in  other  recent  cases,  as  Regina  v.  JVorth  Bovey^ 
ante,  p.  500,  and  Regina  v.  Stoneleigh,  ante,  p.  530,  from  which  it  appears 
that  the  facts  themselves  which  make  the  respondents'  case  must  be  stated 
in  the  examination,  and  not  facts  from  which  those  are  to  be  infened. 
Again,  it  does  not  appear  that  the  blacksmith's  shop  was  a  separate  and 
distinct  building;  consistently  with  the  examination,  the  case  may  be  one 
to  which  Rex  v.  Henky^upon-Thames,  6  A.  &  £.  294,  would  apply. 

Pashley,  contra.  As  to  the  first  objection,  although  this  court  has  said 
that  the  sessions  ought  to  judge  whether,  under  die  particular  circum- 
stances, enough  information  has  been  given,  that  can  apply  only  where 
the  decisioi^  is  to  depend  on  the  particular  facts,  and  must  therefore  be 
determined  by  evidence,  not,  as  here,  merely  by  inspection  of  the  docu- 
ments, which  can  lead  only  to  a  decision  of  law.  Here  the  statement 
respecting  the  close  is  particular  enough,  the  township  of  Lindley  being,  as 
appears  by  the  pauper's  affidavit,  so  smdl,  and  adjoiningthat  of  Leathley 
where  the  pauper  lived  while  tenant  of  the  close.  The  statement  in 
Regina  v.  The  Justices /(or  the  Eastern  Dhnsum  qfSusseXj  10  A.  &  £.682, 
came  short  of  the  present  examinations.  With  the  powers  given  by  stat. 
4.*fc  5  W.  4,  c.  76,  s.  80,  the  appellants  here  could  have  informed  them- 
selves as  to  this  part  of  the  case  without  any  difficulty.  In  Regina  v. 
The  Justices  of  Derbyshire^  6  A.  &  £.  885, 891,  the  objection  to  the  state- 
ment of  grounds  of  appeal,  as  put  by  the  court,  was,  *that  ^^  the  r«554 
respondents  would  in  vain  make  inquiries  in  any  populous  parish 
as  to  the  fact"  in  question.  Here  the  parish  contains  only  twentj-fiye 
families.    As  to  the  other  points,  the  ai^ument  against  the  rule  is,  in 
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eflecty  that,  in  former  cases,  where  statements  have  been  held  good, 
the  specific  facts  relied  on  have  been  expressly  stated,  and  that  mere 
evidence,  firom  >¥hich  a  jury  might  infer  these  specific  facts,  would 
have  been  insufficient.  But  a  review  of  the  cases  on  this  subject 
"will  show  that  there  has  always  been  some  material  fact  of  which  no  evi- 
dence appeared :  and  the  question  on  which  the  sufficiency  or  insufficiency 
of  the  statement  was  held  to  turn  has  been,  whether  there  was  any  legal 
evidence  from  which  the  desired  conclusion  of  fact  could  be  drawn.  The 
principle  of  decision  appears  from  The  Queen  v.  Black  CaUertony  10  A'.  & 
£.  679  ;  Regitia  v.  Ecclesall  BierloWy  11  A.  &  E.  607  ;  R^im  v.  Mtei- 
nun,  10  A.&£.  699  ;  Regina  v.  Rishworthj  ante,  p.  476  ;  Begiria  v.  Mil- 
denhallj  ante,  p.  517  ;  Regina  v.  The  Justices  of  the  West  Ridingy 
(Drighlington  Vi  Pudsey)^  ante,  p.  605;  Regina  v.  Stoneleighy  ante,  p. 
530 ;  Regina  v.  Ftocktouj  ante,  p.  535 ;  Regina  v.  Sherbumj  ante,  p.  545, 
note  (a) ;  Regina  v.  Wymondhamj  ante,  p.  541.  If  there  be  upon  the 
whole  *any  evidence  from  which  the  required  conclusion  may  fairly  be 
drawn,  the  sessions  ought  not  to  stop  the  case  :  The  Qiuen  v.  The  Justices 
of  Carnarvonshire^  ante,  p.  325  ;  The  Queen  v.  The  Justices  of  the  West 
Ridingy  {Keighky  v.  Wilsdenj  ante,  p.  331 ;  and  The  Queen  v.  Camrose^ 
ante,  p.  330,  note  (a),  show  this.  And  in  The  Queen  v.  Staple  PUzpaine^ 
ante,  p.  488,  496,  the  court  sanction  the  same  rule,  saying.  The  exami- 
*5551  ^^^^°>  construed  fairly,  must  show  that  the  ^justices  have  prima 
-'  fisicie  been  justified  in  making  the  order."  But,  if  there  be  evi« 
dence,  they  are  the  proper  judges  of  its  weight :  The  King  v.  Smithy  8  T. 
R.  588 ;  The  King  v.  Reason^  6  T.  R.  375.  In  this  case  it  might  reason- 
ably be  inferred  from  the  examinations  that  the  pauper  was  a  yearly  tenant. 
A  general  occupation  is  an  occupation  from  year  to  year ;  per  lord  Kenyon  in 
Doe  dem.  Martin  v.  Watts^  7  T.  R.  83.  ^^  Evidence  of  a  aemise  from  year  to 
year  may,  in  the  absence  of  othei  proof,  be  gathered  from  the  payment  and 
receipt  of  yearly  rent :"  Roscoe  on  Evidence^  434,  (5th  ed.) ;  citing  Doe  dem, 
Wawn  Y.  Homy  3  M.  &  W.  333,  339.  The  examination  in  The  Queen 
y.  Middleton  in  TeesdalCj  10  A.  &  E.  688  ;  was  much  more  defective  than 
that  in  the  present  case  :  it  gave  no  date  to  the  renting ;  so  that  it  was  un- 
certain under  what  statute  the  settlement  was  claimed.  As  to  the  black- 
smith's shop,  it  is  not  in  terms  stated  to  have  been  separate  and  distinct, 
but  the  words  fairly  imply  that  it  was  so.  In  The  Queen  v.  The  Justices 
of  Buckinghamshire^  (a),  Lord  Dekbian,  C.  J.,  said  that  the  court  had 
taken  great  pains  to  exact  from  parties  a  full  statement  of  facts  in  their 
notices  and  examinations,  and  required  also  that  justices  in  sessions  would 
enter  upon  cases  with  a  desire,  by  reasonable  intendment,  to  come  at 
the  truth. 

Lord  Devman,  C.  J.  As  to  the  first  objection,  that  the  examination, 
not  naming  the  landlord,  did  not  afford  the  appellants  sufficient  informa- 
tion, the  recorder,  having  adjudicated  on  that  point,  has  done  what 
•f^rjii  courts  of  quarter  session  were  encouraged  and  ^required  to  do  hy 
^*J  this  court  m  Regina  v.  Bridgewaiery  10  A.  &  E.  693,  696,  698 : 
and,  in  such  a  case,  whether  the  particular  decision  be  right  or  not,  we 
ought  not  to  interfere.  As  to  the  other  objections,  stat.  6  G.  4,  c.  57,  s.  2, 
requires  that  the  tenement  shall  consist  of  a  separate  and  distinct  dwelling 
house  or  building,  or  land,  or  both,  bona  fide  rented  at  the  sum  of  10/.  a 
year  for  one  whole  year,  and  that  the  house,  building,  or  land  shall  be 

(a)  Hilary  term  (Thundajr,  January  19th)  1843.    S  Gale  ec  D.  660.  The  qoeeiiona  in  the  case 
tnnied  upon  the  form  of  an  order  of  removal,  and  the  practice  as  to  granting  certiorari. 
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occupied  under  such  yearly  hiring,  and  the  rent  to  the  amount  of  KU. 
paid,  for  one  whole  year.  The  statement  in  this  examination  does  not 
follow  the  statute.  It  does  not  say  that  the  pauper  rented  at  10/.  for  one 
whole  year,  or  occupied  under  a  yearly  hiring.  Mr.  HaU  has  put  a  ease 
where  the  facts  stated  in  the  examination  might  be  true,  and  the  premises 
not  rented  according  to  the  statute.  The  statements  might  be  true  if  the 
pauper  had  occupied  and  paid  rent,  as  stated  in  the  examination,  under  a 
tenancy  at  will.     The  rule  must  be  discharged. 

Patteson,  J.  The  objection  applicable  to  the  father's  settlement  is 
fatd,  because  it  does  not  appear  of  whom  he  rented.  As  to  the  pauper's 
own  settlement :  the  expression  "  bona  fide  rented,"  in  stat.  6  G.  4,  c.  57, 
s.  2,  is  ambiguous  as  it  stands,  and  ^might  not  of  itself  imply  that  the  parly 
/enting  had  hired  for  a  year ;  but  the  subsequent  words'  "  occupied  under 
such  yearly  hiring"  show  that  hiring  and  renting  must  mean  the  same. 
Now,  consistently  with  the  words  of  this  exanunation,  the  pauper  maj 
hare  had  a  tenancy  at  will  only,  and  not  hare  rented  for  a  year.  When 
the  examination  speaks  of  the  eatage,  it  states  that  the  pauper  r«crj 
•"  rented"  "  for  one  year,"  at  the  rent  of  12s.  I  do  not  know  why  ^ 
the  expression  is  changed. 

Williams,  J.  The  first  objection  is  unanswerable.  We  cannot  in  this 
court  enter  into  questions  as  to  the  dimensions  of  a  township,  and  the 
facility  of  making  inquiries:  if  we  did,  we  should  have  to  lay  down 
various  rules  for  townships  of  different  dimensions.  As  to  the  other 
objection :  the  word  ^^  rented,"  in  stat.  6  G.  4,  c.  57,  s.  2,  coupled  urith 
what  follows,  imports  a  hiring  for  a  year;  and  the  exammation  does  not 
state  that. 

WiGHTMAir,  J.,  concurred.  Rule  dischaif;ed  (a). 

(a)  See  the  csBea  io  this  volame,  p.  325  to  334,  ante,  and  from  p.  476,  ante,  to  the  can  ia 
the  text.    To  these  may  be  added  the  following  report  (in  part)  of 

Tbn  QUEEN  v.  The  lohafaitants  of  ROTHEBHAM. 

The  examination  of  a  pauper,  purporting  tu  be  taken  by  the  lemoTing  justices  at  S.,  and  to  be 
sworn  by  I'M.  V.  of  &,*' stated  that  M.  V.  and  her  children,  aged  respectively  seven  and 
three  years,  and  one  year,  were  then  ••  chargeable  to  &** 

Held  a  sufficient  statement  that  all  the  paupers  were  inhabiiiug  in  8,  at  the  time  of  the  extB- 
nation. 

An  order  of  removal,  brought  before  this  court  by  certiorari,  bearing  date  September  Sd, 
1841,  recited  a  comprint  by  the  churchwardens  and  overseen  of  the  poor  of  Sheffield,  rbu 
Mary  Varley  and  her  three  children,  vis.  d^..  had  come  to  inhabit  in  ihe  township  of  SheffiiUi 
not  having  gained  a  legal  settlement,  ^.,  and  had  become  chargeable  to  the  township  of  She^ 
field  aforesaid:  and  it  adjudged,  in  the  usual  form,  that  the  paupers  were  settled  in  Rothsfhin; 
ordering  their  removal  from  and  out  of  the  township  of  Sheffield  to  the  parish,  township.  &&, 
of  Rotherham.  An  examination  returned  with  the  ordeif  purported  to  be  the  examination  of 
**Maiy  Varley,  of  the  township  of  Sheffield,**  widow,  taken  at  Sheffield  before  diererooriQC 
justices,  on  September  Sd,  1841.  It  stated  her  age,  place  of  birth,  and  the  &cts  showing  ber 
alleged  settlement  in  Rotherhsm ;  her  marriage  to  James  Varley,  the  &tber  of  her  chiUrcn, 
and  his  death ;  and  concluded  as  follows;  ••  And  examinant  and  three  children  by  the  said  Jmm 
Varley,  vis.,  Thomas,  aged  seven  years,  Jemima,  aged  three  years,  and  James,  aged  one  year, 
are  poor  and  chargeable  to  Sheffiek).  Mary  ^  Varley  her  mark.**  A  motion  was  made  to 
quash  this  order  and  an  order  of  sessions  confirming  it,  and  a  rale  niai  was  granted.  lo 
Michaelmas  term,  November  IStb,  1843,  (before  lord  DtaiiuN,  C.  J.,  WuxiAau,  GoLaansi, 
and  WioHTMAN.  Ja.), 

^Pickering'  showed  cause,  and  P(uhley  supported  the  rule.  Several  oljecrions  to  r«eeo 
ilie  order  were  discussed,  and  overruled,  as  wss  also  the  obgection  that  no  s'atement  1-  *^ 
Appeared,  in  the  examinationa,  of  a  complaint  having  been  made  before  ihe  justices.  One 
iiirtber  objection  was  disposed  of  by  the  court  (after  time  taken  for  consideration),  as  foUown 
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Lend  DBmun,  CL  J.  (Hie  Milittr  part  of  tlio  jwlgnMiit  is  omitted.)  The  point  for  conei. 
fleation  is,  wbeiher  upon  the  fSuse  of  the  eaaintiwtion,  by  fiiir  and  reasonable  intendment  (and 
hf  that  rule  we  were  desired  to  eoosider  it),  it  does  not  saffieieutly  appear  that  the  paupers 
were  in^tVitiny  in  the  removing  township  at  the  time  of  the  examination,  and  of  making  the 
ovder. 

And  first  with  respect  to  the  inotfaer.  She  is  slated  to  be  •«  of  SheflSeld  ;**  and  her  examination 
ia  taken  bjr  the  removing  jusiioee  «at  Sheflieki:'*  rooreovershe  and  the  other  paupers  are  stated 
to  be  •«  chargeable  to  ShefliekL**  Now  this  statement  ot  being  chargeable  we  find  to  have 
iseen  considered  by  this  court  as  maieriai  upon  this  very  point  of  inhabitancy.  In  the  case  of 
Rex  V.  Binegar%  7  East,  377,  it  was  stated  in  the  order  of  removsl  that  the  paupers  "  tatel^f 
come  and  intruded  themselves**  into  the  parish,  *«  endeavouring  there  to  settle  as  inhabitsnis 
thereof;**  and  the  oljection  to  the  order  was  that  the  complaint  did  not  state  that  the  paupers 
then  were,  but  baefy  eoeie,  an!  so  that  the  justices  had  no  jurisdiction.  To  this  it  was 
answered  by  the  court :  **  The  order  states,  and  the  magistratee  aitjudge  it  to  be  true,  that  the 
paupers  are  tiieefy  to  become  ehargeaAU  to  the  parish,  which  eoukl  not  be  if  they  were  not  in 
iheparieh  at  the  time.**  And  there  is  certamly  no  ground  for  presuming  any  change  of  cir* 
eumstances,  as  the  ezsmination  and  order  are  by  the  same  justices  and  bear  date  on  the  same 
day,  the  3d  of  September.  From  theee  circumstances,  taken  together,  we  think  it  sufficiently 
appears  that  the  mother  was  then  in  the  township  of  ShefikkL  Then  as  to  the  chiklren :  the 
heiplees  infancy  of  the  two  younger  (three  years  and  one  year  of  age)  raisee  a  presumption  of 
law  and  common  sense  that  they  would  be  with  the  mother  for  custody  and  protection,  and  the 
more  so  in  this  instance,  as,  from  the  examination,  we  find  that  their  bther  was  then  deed.  As 
to  the  eldest  (seven  years)  though  the  inference  may  not  be  ao  strong,  he  ia  nevertheless  of  an 
age  np  to  which  the  period  of  nurture  is  coDsideved  as  extending.  This,  therefore,  with  tlie 
weigfat  which  we  have  ssen  attributed  to  the  etatement  of  ehargeability,  will  we  think  suffice 
■a  to  him.    The  rule  muet  therefore  be  diaoharged*  Role  discharged. 

.  The  case  will  be  more  fully  reported  in  its  phMse. 


wfiRoi        T^^  QUEEN  V,  The  Inhabitants  of  ST.  MARGARET, 
^^J  LEICESTER. 

N.,  by  his  will,  after  directing  payment  of  debts  and  legaciea,  devised  lands  in  trust  to  sell,  the. 
trustee  to  stand  possessed  of  the  moneys  arising  from  such  sale  upon  trust  to  pay  and  divide  the 
same  equally  among  the  devisor's  nine  chiMrsn ;  and  he  gave  and  bequeathed  the  shares  of 
such  daughters  as  should  be  married  at  the  time  of  hie  decease  to  and  for  their  own  separate  and 
absolute  use;  their  reepective  receipte  alone  to  be  discharges  for  the  same. 

Faaper,  before  the  death  of  N.,  was  married  to  one  of  the  daughters,  and  lived  with  her  in  a  house, 
part  of  the  devised  eetatee,  as  tenaift  at  N.  After  the  death  of  N.,  pauper  continued  to  occupy 
and  reside  in  the  house  as  tenant  to  the  trusteee,  paying  them  rent.  They  divided  the  rents 
monthly  among  the  nine  chiklren.  Such  resklenoe  by  the  pauper,  and  division  of  rents  by  the 
trosteea,  continued  for  two  years  after  N.'s  death,  llie  estates  were  then  sold,  and  the  proceeds 
divided  according  to  the  will,  pauper  receiving  his  wife's  share. 

Heki  that  the  pauper  had  not,  during  hie  residence  after  the  death  of  N.,  such  an  equitable  estate  or 
right  as  conferred  a  setdement. 

On  appeal  against  an  order  of  justices  remoying  John  Inge  from  the 
parish  of  St.  A&rgaret,  in  the  borough  of  Leicester,  in  the  county  of  Lei- 
cester, to  the  parish  of  Lutterworth,  in  the  same  county,  the  sessions 
quashed  the  order,  subject  to  the  opinion  of  this  court  upon  a  case,  the 
material  parts  of  which  are  as  follows. 

John  Norton,  of  Leicester,  being  seized  of  fourteen  freehold  houses 
situate  in  the  said  parish  of  St.  Margaret,  by  hb  will,  dated  24th  October, 
1832  (a  copy  of  which  was  annexed  to  the  case),  after  directing  payment 
of  his  debts  and  funeral  and  testamentary  expenses,  and  a  certain  pecu- 
niaiy  legacy  beaueathed  out  of  his  personal  estate,  gave,  subject  thereto, 
all  his  personal  estate,  and  also  gave,  devised,  and  bequeathed  all  his 
lands,  messuages,  tenements,  hereditaments,  and  real  estate  whatsoever 
and  wheresoever,  to  Richard  Rawson  and  Thomas  Cooper,  their  heirs, 
executors,  &c*j  for  ever:  upon  trust  that  the  said  trustees,  or  the  survivor 
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of  them,  did  and  should,  as  soon  as  conyeniendy  might  be  after  hb  decease^ 
sell  and  dispose  thereof,  either  by  public  auction  or  by  priyate  contract,  foi 
the  best  price  that  could  be  obtained  for  the  same,  and  did  and  should  stand 
possessed  of  the  moneys  arising  from  such  sale,  after  ^payment  of  r%t^ 
the  costs  and  expenses  attendant  thereon,  upon  trust  to  pay  and  ^ 
diyide  the  same  equally  between  and  amongst  the  testators  nine  children, 
being  five  daughters  and  four  sons,  respectively  enumerated  in  the  said  will; 
and,  as  to  the  shares  of  such  of  the  testator's  said  daughters  as  should  be 
married  at  the  time  of  his  decease,  the  testator  gave  and  bequeathed  the 
same  to  and  for  their  sole,  separate,  and  absolute  use,  benefit,  and  ad- 
yantage ;  and  he  directed  that  their  respective  receipts  alone  should  be 
sufficient  discharges  for  the  same.  The  trustees  were  authorized  to  mm- 
burse  themselves,  out  of  the  trust  moneys,  the  expenses  of  executing  dte 
trusts  of  the  said  will  and  their  conveyances  of  the  devised  premises  to  tbe 
purchasers ;  and  their  receipts  for  the  purchase-money  were  declared  to  be 
effectual  and  sufficient. 

The  said  John  Norton  died  on  or  about  the  23d  of  Noyember,  1832.  His 
real  estate  consisted  of  the  fieehold  houses  above  mentioned. 

John  Inge,  the  pauper,  was  married  to  Anne  Norton,  one  of  the  testator's 
nine  children  mentioned  in  the  said  will,  in  1823.  Some  time  prior  and  up 
to  the  testator's  death,  the  pauper,  with  his  wife  and  family  occupied  one  of 
the  houses  in  the  said  parish  of  St.  Margaret  as  his  tenant,  at  the  rent,  fiK 
of  2$.,  and  afterwards  of  Is.  10d,j  per  week.  After  the  testator's  death  tbe 
pauper  continued  to  occupy  the  same  house,  and  paid  the  same  weekly  rent 
of  Is,  lOd.,  as  tenant  to  the  said  trustees,  to  a  collector  employed  by  then 
to  collect  the  rents  for  all  the  said  fourteen  houses.  The  trustees  every 
month  divided  the  whole  sum  so  collected  equally  amongst  tbe  said  nine 
children  of  the  testator ;  and  the  share  received  by  the  pauper  on  such  di?i- 
sion  was  generally  &.  or  10s.  per  week.  The  pauper  resided  more  tfaao 
forty  days  *after  ue  death  of  the  testator  in  the  said  house  so  occu-  r^^t 
pied  by  him  as  tenant  as  aforesaid  in  the  said  parish  of  St.  Margaret.  I* 
The  pauper  continued  to  reside,  and  the  trustees  to  receive  and  divide  tbe 
rents,  in  the  manner  above  mentioned,  for  nearly  two  years  after  the  death 
of  the  testator.  The  testator's  real  estates  were  sold  by  the  trustees  in  1834 : 
and  the  proceeds  of  the  sale,  after  payment  of  the  expenses  attendant  there- 
on, were  equally  divided  amongst  tiie  testator's  nine  children.  The  paoper 
received  his  wife's  share,  amounting  to  54/.  19«. 

G.  T,  WkUe  and  Goldsmid^  in  support  of  the  order  of  sessions.  The  pau- 
per acquired  a  setdement  by  residing  from  the  testator's  death  till  1834  on 
the  estate  devised  in  trust  to  sell.  That  a  cestui  que  trust  residing  on  lands 
so  devised  gains  a  settlement,  appears  from  Rbx  v.  Wwdingham^  2  Doug. 
766,  and  B^  v.  J^aUand^  Burr.  S.  C.  793 :  and  it  makes  no  difference  that 
the  estate  is  one  devised  to  the  separate  use  of  the  wife ;  Rex  v.  Ofihurd, 
3  T.  R.  114.  Nor  is  it  material  that  the  estate  was  devised  in  trust  to  sell: 
the  nine  children,  might,  by  consent,  haye  dischai^ed  the  trustees  from  tbe 
specific  execution  of  the  trust ;  Lewin  on  Trusts,  p.  496,  c.  24,  citing  Peof 
son  V.  Lane,  17  VeS.  101.  The  judgment  of  Sir  W.  Grakt  in  that  case 
shows  that,  where  an  estate  is  left  to  trustees  to  sell  and  pav  over  the  pro- 
ceeds, the  cestui  que  trust  takes  an  equitable  interest  in  the  land  itself.  And 
that  will  be  so,  and  the  cestui  que  trust  sain  a  settlement  hj  residence  oo 
the  estate,  even  when  the  proceeds  are  to  be  applied  in  the  first  instance  to 
the  payment  of  debts,  and  it  is  doubtful  'whether  there  will  be  a  sur-  r^^a 
plus;  Bezr.Jlslackbyj5A.  &  E.  200,  (31  £.  C.  L.  R.)    Adis-  ^  "^ 
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tinction  is  stated,  in  2  Nol.  P.  L.  100,  4th  ed.,(a)  between  '^  an  equitable 
estate,  properly  so  called,  and  a  mere  equitable  right,  to  have  a  conveyance 
of  the  lega]  estate;"  and  it  is  said  (citing  nea?  v.  7b&ti?^(m,  1B.&  Ald.660,) 
that,  ^'  if  there  be  any  doubt  as  what  a  court  of  equity  would  do,  a  court  of 
law  cannot  take  cognisance  of  the  estate,  even  so  far  as  the  question  is  con- 
nected with  the  parties'  settlement."  But  here  the  nine  children  might, 
i^itbout  doubt,  have  compelled  a  conveyance  to  the  sons,  and  to  trustees  for 
the  daughters.  [Coleridge,  J.  Is  it  clear  what  a  court  of  equity  would 
have  done  if  all  the  nine  had  not  consented  ?]  The  court  might  perhaps 
have  made  some  decree  upon  the  separate  bill  of  one  or  more.  But,  at  all 
events,  the  equitable  interest  of  the  nine  in  the  estate,  until  sale,  is  clear 
from  Pearson  v.  Lane^  17  Ves.  101.  Reference  may  be  made  to  Rex  v. 
Geddtngtafiy  2  B.  &  C.  129,  (9  E.  C.  L.  R.,)  and  other  cases,  where  it  was 
held  that  a  purchaser,  having  entered  upon  an  estate  under  an  agreement  of 

Eurchase,  and  paid  part  only  of  the  purchase-money,  acquired  no  settlement ; 
ut  there  the  vendor  had  never  become  completely  a  trustee  for  the  pur- 
chaser. Rex  V.  Berkswellj  1  B.  &  C.  542,  (8  £.  C.  L.  R.,)  may  also  be 
cited  ;  but  there,  as  Littledale,  J.,  observes  in  Rex  v.  Aslackby^  "  the 
daughter"  (the  pauper's  wife)  ^^  had  no  equitable  interest,  and  no  right  to 
do  more  than  call  for  an  account,  as  one  of  the  next  of  kin :  and  the  deci- 
sion is  put  on  that  ground  by  Lord  Tentebden."  In  the  present  case  the 
pauper's  wife  resided  on  the  estate  in  her  own  equitable  right ;  and  the 
mpjR'yx  *pauper  thereby  became  settled.  The  trustees  did  indeed  receive  the 
^  rents ;  but  th^  handed  them  over  weekly  to  the  testator's  children. 
MMoT  and  K.  Mzcaulayy  contri.  The  will,  in  this  case,  specifically 
directs  that  the  estate  shall  be  sold,  and  that  the  devisees  shall  stand  pos- 
sessed of  the  proceeds  upon  trust  to  divide,  &c.  An  actual  conversion  into 
money  is  directed ;  and  the  money  so  to  accrue  is  the  subject  of  devise.  A 
sale,  therefore,  was  necessary,  to  fulfil  the  objects  of  the  will.  Such  a  di- 
rection of  the  testator  could  be  set  aade  only  by  the  consent  of  all  the  child 
ren.  If,  indeed,  all  had  elected  to  keep  the  land  unsold,  this  order  of 
removal  could  not  have  been  supported ;  but  they  did  not ;  and  the  case 
states  that  the  pauper  occupied  the  house  as  tenant  to  the  trustees.(6)  The 
weekly  division  of  the  rents  can  make  no  diiTerence  ;  that  was  only  a  partial 
distribution  of  proceeds,  in  anticipation  of  the  sale.  It  was  laid  down  hi 
Fleicher  v.  AsMnimer,  1  Bn>.  C.  C.  497,  499,  cited  in  1  Williams  on  Ex- 
ecutors, 513,  3d  ed.,  part  ii.  book  ii.,  '^  that  money  directed  to  be  employed  in 
the  purchase  of  land,  and  land  directed  to  be  sold  and  turned  into  money, 
are  to  be  considered  as  that  species  of  property  into  which  they  are  directed 
to  be  converted,"  whether  the  direction  be  given  by  will,  contract,  or  otheN 
wise.  "  The  owner  of  the  fiind  or  the  contracting  parties  may  make  land 
money,  or  money  land."  It  is  observed  in  a  note  (c)  by  Mr.  Williams, 
*^that  though  a  new  character  may,  by  the  above  means,  have  been 
*^41  *^"'Pi'^^^  "P^^  ^®  property,  yet  it  is  in  the  power  of  any  person 
-1  (not  personally  incompetent)  who  is  entitled  to  it  absolutely,  to  elect 
to  take  it  in  its  actual  state."  And  so,  where  an  estate  has  been  devised  to 
be  sold  for  a  particular  purpose,  to  which  the  proceeds  were  to  be  applied, 
and  the  surplus  to  be  paid  to  an  individual,  it  has  been  held  that  that  person 
might  elect  to  pay  off  the  charge  and  take  the  land.    But  here  the  concur- 

(a)  See  R«x  ▼.  Tknuerois,  1^.  ic  E.  126,  (28  E.  C.  L.  R.,)  jndgment  of  Patteson,  J. 
(6)  See  Rtx  v.  Holm  Eaat  Waiver  Q^artert  16  East,  127 ;  judgment  of  Lord  Ellen- 
loroagh. 
(c)  1  Wms.  Executors,  613,  note  (y),  8d  ed. 
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xeoce  was  requisite.  One  alone  could  not  have  elected  to  take  a  piopoitioQ 
of  the  estate.  And  the  married  women  would  come  within  the  excepdn 
just  stated,  of  being  "  personally  incompetent;"  1  Roper  on  Legacies,  474, 
c.  9,  s.  7,  3d  ed.  citing  Oldham  t.  Hughes^  2  Atk.  452,  and  Cunna^ 
y.  Moody f  1  Ves.  sen.  174.  In  this  case  the  court  cannot  presume  an  agree- 
ment of  all  the  children  to  take  the  devised  property  as  land.  [Colerome, 
J.  The  holding  by  the  pauper  as  tenant  rather  bears  against  the  pimuap- 
tion.]  And  the  difficulty  as  to  the  wife's  coverture  prevents  it  The  fom- 
dation  of  this  kind  of  settlement  is  an  ^^  equitable  title  to  an  interest  in  pos- 
session ;"  2  Nol.  P.  L.  92,  4th  ed. :  here  the  only  right  of  any  one  of  tb 
children  was,  to  compel  a  sale  and  division  of  the  proceeds.  From  tk 
doctrine  laid  down  in  Roper  v.  Radel^ef  9  Mod.  167,  171,  that,  wkn 
lands  are  devised  to  pay  debts  and  legacies,  the  party  entitled  to  thesaipios 
oiav  "  come  into  a  court  of  equity,  and  offer  to  pay  all  the  debts  and  legacies, 
and  pray  a  conveyance  of  the  whole  estate  to  him,"  resulted  the  ooDdcsoo, 
stated  in  Bex  v.  Wwelinghamy  2  Doug.  767,  that  such  a  devisee  hasaneqo- 
table  interest  in  the  lan(&  themselves,  which  interest,  with  forty  days'  m 
dence,  *confers  a  settlement.  But  the  distinction,  now  taken,  be-  ^^ 
tween  a  single  devisee  and  one  of  several,  is  consistent  with  all  the  ^ 
decisions.  In  Bex  v.  Qff^churchj  3  T.  R.  114,  and  Bex  v.  Adaddnfi  5i 
&  £.  200,  there  was  a  complete  right  of  election  in  the  party  through  wbn 
the  settlement  was  claimed.  In  Bex  v.  BerknoeU^  1  B.  &  (5.  542,  a  widov^ 
having  three  daughters,  took  out  administration  to  her  husband,  bat  oiMie 
no  distribution ;  one  of  the  daughters,  with  her  husband,  the  pauper,  M 
on  the  estate  with  the  permission  of  the  administratrix ;  but  this  was  keU  to 
confer  no  settlement,  Abbott,  C.  J.,  saying:  *<  I  am  clearly  of  opinioo,  tint 
the  pauper  had  not  any  such  interest  as  would  have  enabled  him  to  sj/I 
will  come  and  reside  on  diis  property.'  If  the  widow"  ^^  had  refosed  to  kt 
him  do  so,  a  court  of  equi^  would  not  have  assisted  him."  The  samepiii- 
ciple  of  decision  is  recognised  in  Bex  v.  Widworthyj  Burr.  S.  C.  109,  vbki 
was  also  the  case  of  a  nextof  kin,  where  the  ^fects  had  not  been  distributed, 
and  the  residence  was  held  to  confer  no  settlement.  But  in  Bex  v.  Ibn'qf, 
8  East,  405,  the  case  of  a  sole  next  of  Idn  was  distingui^ed  froo  these; 
and  she  vras  held  to  gain  a  settlement  by  residence.  Lord  Ellekbosooch 
reteiring  to  the  dictum  of  Lord  Manssteld,  in  Bex  v.  Cold  jisMpn,  Burr.S. 
C.  444,  450.  Bex  v.  JVotfonrf,  Burr.  S.  C.  793,  was  the  decision  of  a  siogie 
judge,  by  whose  opinion  the  townships  had  consented  to  be  bound :  andcfi 
that  account  the  court  declined  to  re-open  die  question.  And  the  leaned 
judge  gave  no  reasons.  It  is  not  recognised,  in  Bex  v.  WufeSegln^ 
2  Doug.  767,  as  establishing  any  thing  beyond  the  principle  acted  upoo  b 
that  and  other  similar  cases.  The  frets,  too,  *are  diflerent  from  those  ^^ 
of  the  present  case.  The  pauper  resided  on  the  premises  from  the  *- 
begmning  of  June,  1769,  when  the  testator's  widow  died,  ^  die  fidlowii^ 
Martinmas,  without  paying  any  rent ;  the  premises  not  being  sold  in  pursoaao^ 
of  the  testator's  will  till  July  28th,  1769.  [Coi^EEiDGfi,  J.  In  Gtmbicr's 
Treatise  on  Parochial  Settlements,  p.  86,  part  1,  c.  6,  (a  very  good  book,) 
it  is  sumested,  as  the  reason  of  the  decision,  diat  the  paufier  wasthepersta 
beneficUly  interested  in  the  estate,  and  ttierefore  might  gain  a  settlement  lnjf 
lesidiiiflr  on  it.]  Aerv.  QeddhigUm,2B.aLC.  129,(9E.  C.L.IL,)is,D 
principle,  an  authority  for  the  respondents. 

Lord  Denman,  C.  J.  I  think  that  Bex  v.  JMkmd^  Burr.  S.  C.  793,  does 
not  rest  upon  any  good  foundation.  Gould,  J.,  decided  that  case  as  in 
arbitrator;  and  the  court  merely  fi)rbofe  to  interfere  with  hb  adjadicatioiu 
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Lord  IiIansfield  only  said,  that  he  was,  '^  as  at  present  advised,"  of  opinion 
with  the  judge ;  which  rather  throws  doubt  upon  the  decision.  And  it  is 
probable  that  there  may  have  been  other  Acts  in  that  case  than  those  appear- 
ing in  the  report.(a) 

Patteson,  J.  Gould,  J.,  says,  in  Rex  v.  Jfattandj  Burr.  S.  C.  796,  that 
he  has  **  heard  counsel  on  both  sides ;"  what  was  urged  by  them  we  do  not 
know.  In  the  cases  where  land  has  been  devised  in  trust  to  sell  for  the 
payment  of  charges,  and  a  cestui  que  trust  has  been  held  to  have  an  equi- 
•K^^ni  teble  interest  in  the  land,  either  *there  has  been  only  one  cestui  que 
^1  trust,  who,  on  panng  off  the  cbaiges,  might  have  claimed  a  con- 
veyance  of  the  land,  or  there  have  been  several,  who  have  agreed  that  the 
land  should  remain  unsold,  and  the  charges  be  met  by  other  means.(fr)  It 
is  a  strong  fieict,  in  this  case,  that  the  pauper  never  resided  on  the  estate  as 
his  own  or  his  wife's.  In  Bex  v.  Jfailand  the  pauper  and  his  wife  re- 
sided on  the  estate  more  than  forty  days  after  the  aeaUi  of  the  mother,  the 
original  devisee,  without  paying  any  rent.  The  special  case  before  us  does 
not  state  a  settlement  in  Lutterworth ;  but  I  suppose  we  are  to  take  it  that  the 
pauper  had  one ;  and,  that  being  so,  the  order  of  sessions  must  be  quashed. 

Coleridge,  J.  The  alleged  equitable  right  here  is  contradicted  by  the 
state  of  things,  and  the  understanding  on  which  the  parties  acted.  The 
pauper  acknowledged  the  ri^ht  of  the  trustees  to  the  land,  by  paying  rent. 
This  court  is  always  proceeding  on  rather  tender  ground  when  it  looks  into 
equitable  bterests ;  but  on  that  subject  a  broad  line  has  been  drawn :  if  the 
interest  is  clear,  this  court  will  regard  it ;  but  the  court  will  not  go  into  cases 
in  which  it  is  doubtful  what  a  court  of  equity  would  do.  Here  the  object 
of  the  devise  was  to  dispose  of  the  land  in  exclusion  of  the  husband ;  and 
nothing  has  been  done  which  aflbrds  evidence  of  an  election  to  keep  the  land 
itself.  To  uphold  this  settlement  would  be  going  beyond  any  of  the  deci- 
sions except,  perhaps,  that  in  Rex  v.  Jfatkmd^  which,  if  it  was  like  the  pie- 
itpjocTi  sent  in  its  circumstances,  is  not  supported.  Rex  *v.  Geddington^ 
^^^J  2  B.  &  C.  129,  (9  E.  C.  L.  R.,)  was  referred  to  in  argument:  but 
this  case  may  be  decided  without  reference  to  it. 

WiGHTMAN,  J.    To  create  a  settlement  in  St.  Margaret'^  it  was  necessary 

that  the  pauper  should  have  had  either  a  legal  estate,  or  a  clear  equitable 

right  to  a  conveyance  of  the  legal  estate.     Rex  v.  Toddingtanj  1  B.  &  Aid. 

560,  and  Rex  v.  BerkmeU,  I  B.  &  C.  542,  (8  E.  C.  L.  R.,)  show  the  rule 

on  Uiis  subject.     Here  the  pauper  clearly  had  not  the  interest,  described  by 

Abbott,  C.  J.,  in  the  latter  case,  which  ^^  would  have  enabled  him  to  say, 

^I  will  come  and  reside  on  this  property."    There  were  nine  equitable 

tenants  in  common.     To  elect  that  the  land  ^ould  remain  unsold,  all  must 

have  concurred.     Equity  would  not  have  assisted  one  applying  sin^.  And, 

if  the  agreement  of  all  was  necessary,  then,  not  to  mention  the  difficulty  in 

the  cases  of  the  married  women,  the  pauper's  right  to  a  conversion  of  his 

estate  from  money  into  land  could  have  taken  efiect  only  when  such  consent 

had  been  actually  given.  Order  of  sessions  quashed. 

(a)  See  Uie  introdnctoiy  obser'atioQ  of  the  reporter,  p.  793. 
\k)  See  Fwrwon  ▼.  ZafM,  17  Vec.  101. 

•569]  •THE  QUEEN  v.  THE  EASTERN  COUNTIES  Railway  Co. 
(On  the  Prosecution  of  the  CHRISTCHURCH  Paving  Commissioners.) 

A  railway  act  gave  the  company  power  to  raise  or  lower  roads,  in  order  the  more  conye* 
aiently  to  carry  the  same  over,  under,  or  by  the  side  of  the  railway,  and  pro7ided  tkat 
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where  any  bridge  should  be  erected  for  canying  the  railway  across  any  {mblie  ear- 
riage  road,  not  being  tarn  pike,  the  span  of  the  arch  should  be  of  a  height,  from  the 
surface  of  the  road  to  the  centre  of  the  arch,  of  not  less  than  sixteen  feet.  By  i  sub- 
sequent section,  which  followed  as  a  proviso  on  a  section  for  the  indemnification  of 
parishes  as  to  their  parochial  rates,  nothing  in  the  act  was  to  prejudice  any  of  ihe  rigbts 
or  privileges  of  any  parish  acting  under  any  local  act. 

The  railway  was  carried  over  a  public  street,  not  being  a  turnpike  road,  in  the  paiisbof 
C,  at  a  level  which  made  the  height  less  than  16  feet.  The  pavements  of  the  parish 
of  C.  are  vested  by  a  local  act  in  commissioners,  without  whose  consent  no  one  mj 
alter  the  form  of  the  pavement,  or  put  up  any  posts,  dtc,  so  as  to  be  an  encroachoeai, 
on  pain  of  forfeiting  a  sum  not  exceeding  6Z.  nor  less  than  40t.  over  and  above  ibe  ex- 
penses of  reinstating,  dec. 

A  mandamus,  on  the  application  of  the  commissioners,  was  directed  to  the  compaaj. 
commanding  them  to  make  the  arch  conformable  to  the  provisions  of  the  railvaj  ul 
The  company  returned  that  before  the  issuing  of  the  writ  they  were  about  to  make  the 
arch  conformable,  dec,  by  lowering  the  road,  but  the  commissioners  prevented  (he& 

Held,  on  motion  to  quash  the  return,  that  the  company  had  a  right  to  obtain  the  reqoisiie 
height  by  lowering  the  street,  and  that  the  return  was  sufficient. 

Mandamus,  directed  to  the  Eastern  Counties  Railway  Company ,(a)  redted 
the  incorporation  of  the  company  by  stat.  6  &  7  W.  4,  c.  cvi.,  (local  astl 
personal,  public,)  and  a  provision  m  the  same  statute  for  securing  a  dear 
space  of  a  height  of  not  less  than  sixteen  feet  from  the  sur&ce  of  any  pabiK 
carriage  road,  not  being  a  turnpike  road,  to  the  centre  of  the  arch  of  as; 
bridge  carrying  the  railway  over  or  across  such  road,(6)  *and  that  the  p-^g 
company,  in  execution,  &c.,  had  in  part  completed  the  railway,  and,  ^ 
aAer  the  passing,  &c.,  to  wit  on,  &c.,  184D,  did  make  and  erect  a  bridje 
over  and  across  a  public  carriage  road,  not  being  a  turnpike  road,  calM 
Brick  Lane,  in  the  several  parishes  of  Christ  Church,  and  St.  Matthew,  fietb- 
nal  green,  in  the  county  of  Middlesex,  for  the  purpose  of  carrying  the  rail- 
way over  and  across  the  same ;  but  that  the  span  of  the  arch  of  the  s^d 
bridge  had  been  so  formed  that  the  clear  and  open  space  left  under  the  said 
arch  was  of  less  height  than  sixteen  feet  from,  &c.  to  &c.,  to  wit  (^  tbe 
height  of,  &c.  only,  contrary,  &c. :  and  that  an  application  had  been  ddr 
made  to  the  said  company,  by  the  commissioners  under  a  paving  act  for  the 
parish  of  Christ  Church,  Middlesex,  12  G.  3,  c.  38,  to  alter  or  reconstnict 
the  said  bridge,  so  as  to  form  the  span  of  the  arch  of  a  height  confonnableto 
the  said  provisions,  which  the  said  company  had  neglected  and  refused  to  do, 
in  contempt,  Slc.  :  and  the  writ  commanded  that  the  company  should  vask 
the  said  arch  or  bridge  conformable  to  the  provisions  of  the  said  act  for  oak- 
ine  the  railway. 

The  return  set  forth  the  section  of  the  railway  act  empowering  the  coo- 
pany,  among  other  things,  to  construct  bridges  and  lower  roads :  (c)  Thtf 

(i)  Rule  nisi,  Trin.  T.  3  Vict:  absolute,  Trin.  T.  4  Vict. 

(6)  Sect.  100  enacts :  That  where  any  bridge  shall  be  erected  by  the  said  cofflpuj 
for  the  purpose  of  carrying  the  said  railway  over  or  across  any  public  carhsi:eniti 
not  being  a  turnpike  road,  the  span  of  the  arch  of  such  last  mentioned  bridge  *^*^^ 
formed,  and  shall  at  all  times  be,  and  be  continued,  of  such  width  as  to  lesFe  acIftriM 
open  space  under  every  such  last  mentioned  arch  of  not  less  than  eighteen  feet,  aDdcC 
a  height  from  the  surface  of  such  public  carriage  road,  not  being  a  turnpike  road,  to  tx 
centre  of  such  arch,  of  not  less  than  sixteen  feet,  and  the  descent  under  toy  SQcb  U>< 
mentioned  bridge  shall  not  exceed  one  foot  in  twenty  feet 

(c)  Stat  6  &  7  W.  4,  c.  cvi.  s.  9,  enacts :  That  for  the  purposes  and  subject  to  w 
P«t>visions  and  restrictions  of  this  act,  it  shall  be  lawful  for  the  said  compaoT>t^ 
agents,  and  workmen,  dcc^  and  they  are  hereby  empowered  to  take  and  use  (tandi,  ^ 
UriaU.  4^  proper  or  neeetearyfir  the  railway,)  or  which  may  obstruct  the  making,  oi^ 
taining,  altering,  repairing,  or  using  the  same  respectively,  according  to  the  foil  soq^ 
intent  and  meaning  of  this  act,  and  als)  to  make  and  construct  upon,  across,  v*?^^^ 
over  the  said  railway,  or  other  works,  o  •  any  lands,  hills,  valleys,  streets,  roads,  railroaos, 
AT  tramroads,  nvers,  canals,  brooks,  streams,  or  other  waters,  such  incliaed  plao«s>t9i* 
aels,  embankments,  aqueducts,  bridges,  whether  temporary  or  pennanent,  roads,  njh 
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*S711  ^^  ^^^.  ^^^S^  *^^  erected  for  the  purpose  of  carrying  the  railway 
-I  oyer  Brick  L^ne,  a  payed  road,  the  payements  of  which  were  yested 
in  and  under  the  management  of  the  said  commissioners :  That  the  original 
plan  of  the  company  was  to  make  the  bridge  as  it  now  is,  and  to  lower  the 
road  under  it,  so  that  the  descent  under  the  same  should  not  exceed  one  foot 
in  twenty  feet,  and  so  as  to  leaye  a  clear  and  open  space  under  the  said  arch, 
of  not  less  than  eighteen  feet,  and  of  a  height  from,  &c,  to,  &c.  of  full  sixteen 
feet,  according  to  the  provisions  of  the  said  first  mentioned  act :  That  such 
plan  had  been  well  considered,  and  appeared  to  be  the  best  that  could  be 
deyised,  due  regard  being  had  to  the  nature  and  situation  of  the  road  and  to 
the  line  of  the  railway :  That,  by  constructing  the  said  bridge  at  any  greater 
eleyation,  the  leyel  of  the  railway  would  haye  been  destroyed :  That  the 
company  had  always  been  ready  and  willing  to  make  the  arch  conformable. 


572*1  ^*'  ^"^  before  the  issumg  *of  the  writ  were  about  to  do  and  perform 
•■  the  said  works,  and  to  lower  the  said  road,  pursuant  to  the  provisions 
of  the  paying  act,  and  to  make  the  arch  conformable,  &c. ;  but  the  commis- 
sioners prevented  the  company  from  doing  so.  Wherefore  and  for  no  other 
cause,  &c. 

The  case  was  argued  this  term  on  a  concilium.(a) 
Warrenj  for  the  prosecution.  The  substantial  question  is,  whether  the 
company  have  power,  in  any  case,  to  lower  the  street  without  the  consent 
of  the  commissioners  in  writing ;  there  is  also  a.  subordinate  question,  whe- 
ther, not  having  elected  to  exercise  their  powers  in  proper  time,  but  erected 
their  arch  as  it  stands  at  present,  they  are  not  now  concluded.  By  the  ninth 
section,  on  which,  as  construed  in  connection  with  sect.  100,  the  company 
rely,  the  powers  thereby  conferred  are  made  subject  to  the  provisions  and 
restrictions  in  this  act  before  contained,  and  by  sect.  120,(fr)  the  rights  of  all 
parishes  under  any  local  acts  are  expressly  reserved.  The  parish  of  Christ 
Church,  Middlesex,  is  governed  by  a  local  act,  12  G.  3,  c.  38,  under  which 
the  commissioners  may  cause  the  streets  to  be  new  paved  or  repaved,  sect. 
13,  and  the  property  of  the  pavements  is  yested  in  them,  sect.  32,  no  one 
can  alter  the  form  of  the  pavements  without  their  consent,  sect.  15,  p.  577, 
post ;  and  they  are  to  remove  all  nuisances  and  obstructions,  sects.  34,  35 : 
and,  by  the  Metropolis  Paving  Act,  57  G.  3,  c.  xxix.  ss.  53,  72,  still 
more  extensiye  powers  are  given  to  the  commissioners,  with  a  prohibition 
of  taking  up  pavements  without  their  permission,  whilst  by  sect.  138,  local 
*5731  ^^  ^^  declared  not  to  be  repealed  by  ^that  act.  The  right  and 
-'  duty  of  the  commissioners  to  prevent  the  pavement  from  being  taken 
up  without  their  previous  written  consent  is  therefore  reserved  by  express 
enactment ;  were  it  otherwise,  the  company  might  exercise  their  powers 
arbitrarily  in  a  populous  neighbourhood  so  as  to  occasion  the  greatest  in- 
conyenience.  The  saving  clause  in  sect.  120  is  part  of  the  company's  bar- 
passages,  conduits,  drains,  piers,  arches, and  fences;  and  also,  &c«  (to  erect  bmldingififc,) 
as  the  said  company  shall  think  proper,  and  al$o,&c.,  (temporary  divertiom  of  riven,)  and 
also  to  divert  or  alter  the  course  of  any  rivers  or  streams  of  water,  roads  or  ways,  or  to 
rai.<^e  or  lower  any  such  rivers  or  streams,  roads  or  ways,  in  order  the  more  conveniently 
to  carry  the  same  over  or  under,  or  by  the  side  of  the  said  railway,  and  to  make,  dec. 
(drains,  repair$,and  alteratiotu,  4rr.,)  and  generally  to  do  and  execute  all  other  matters  and 
things  necessary  or  convenient  for  constructing,  maintaining,  altering,  or  repairing,  &c. 
the  railway  and  works,  doing  as  little  damage,  &c.,  and  making  satisfaction,  &c.,  as  after 
mentioned :  and  this  act  shall  be  sufficient  to  indemnify  the  said  company  and  all  other 
persons  for  what  they  or  any  of  them  shall  do  by  virtue  of  the  powers  hereby  granted, 
sabject  nevertheless,  to  such  provisions  and  restrictions  as  are  hereinbefore  mentioned 
and  contained;  provided,  dec. 

(ei)  January  2Sd.    Before  Lord  Denman,  C.  J.,  Patteson,  Coleridge,  and  Wigh^man,  Js. 

(6)  See  p.  576,  post 
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gain  with  the  public,  but  will  become  nu^toiy  if  they  are  to  break  op 
pavements  in  defiance  of  the  local  authonties.  Again,  the  ninth  section 
gives  the  power  to  raise  or  lower  roads  "  in  order  the  more  convemaUly  to 
carry  the  same  over  or  under"  the  railway.  In  R^na  v.  SButrpy  at  Lbd- 
ca8ter,(a)  on  the  trial  of  an  indictment  against  a  surveyor  for  not  erecting  an 
arch  at  a  particular  angle,  Aldebson,  B.,  after  consulting  Parke,  B.,  said 
that  the  word  convenienUy  did  not  mean  merely  the  convenience  of  the  com- 
pany, but,  pre-eminently,  that  of  the  public.  The  company  may  erect  an 
iron  bridge ;  but,  if  there  were  any  hardship,  they  cannot  complain  aAer 
assenting  to  sect.  120,  which  stands  in  the  place  of  the  agreements  oom- 
monly  entered  into  beforehand  for  specially  saving  the  rights  of  partis.  The 
company  have  not  followed  the  powers  of  their  own  act :  if  special  powen 
were  necessary  with  reference  to  Brick  Lane,  they  ought  to  have  taken  tiieir 
levels  correctly  in  the  first  instance,  and  provided  accordingly. 

BtUtj  contrii.  The  jurisdiction  of  the  commissioners  is,  no  doubt,  saved 
over  the  altered  and  diverted  roads ;  but  the  railway  must  be  on  a  level, 
and  if  diis  ^opposition  should  succeed,  the  statutory  level  cannot  be  r*'«j4 
maintained :  and  the  power  of  lowering  roads,  in  sect.  9,  can  have  *- 
no  meaning  if  they  may  not  make  a  descent  for  the  purpose,  not  exceeding 
one  foot  in  twenty.  Tlie  company  have  power  to  alter  all  the  roads  on  tk 
line ;  sects.  101  and  102  contain  provisions  for  any  injuries  that  may  be 
thereby  occasioned  to  such  roads.  Sect.  120  does  not  repeal  sects.  9  ani! 
100 ;  nor  is  any  right  of  the  commissioners  affected  by  making  a  descent  of 
one  foot  in  twenty.  The  argument  is  now  made  to  turn  partly  on  the  wast 
of  consent ;  but  the  mandamus  is  to  alter  the  bridge,  it  says  nothing  about 
consent,  nor  does  it  say  that  the  company  are  not  ready  to  make  a  descent 
as  pointed  out  by  the  act. 

fVarreUj  in  reply,  cited  Lord  Cottenham's  language  in  Manser  t.  T%€ 
JVarthem  and  Eastern  Railway  Company^  2  Railway  Cases,  380,  390, 391. 
He  also  referred  io  Aldred  v.  The  JVbrth  MdUmdJRaUway  Company y  1  Rail- 
way Cases,  404,  and  Tlie  Attorney- General  v.  The  London  and  Soufhamp- 
ton  RaUway  Company^  1  Railway  Cases,  283. 

Lord  Dbnman,  C.  J.  I  do  not  much  like  tbe  form  of  this  mandamus, 
which  only  requires  compliance  with  the  act  in  general  terms ;  it  would  have 
been  much  better  if  the  prosecutors  had  stated  what  it  is  they  require. 

Cur.  ado.  vtJL 

The  judgment  of  the  court  was  now  delivered  by 

Coleridge,  J.  In  this  case  the  question,  raised  in  argument  upon  the 
Yetum  to  a  mandamus,  was,  whether  ^the  defendants  were  at  liberty  r»c75 
to  procure  a  certain  required  height,  from  the  centre  of  an  arch  to  *- 
the  surface  of  the  street  under,  by  loirering  the  pavement  of  the  street;  or 
could  be  compelled  to  procure  it  by  raising  the  level  of  the  railway,  which 
passed  over  the  arch,  or  any  other  way.  The  defendants  contended  for  the 
former;  the  prosecutors,  who  are  the  commissioners  for  paving  Christ 
Church,  the  latter. 

This  question  was  admitted  to  turn  on  the  construction  of  the  ninth  sec- 
tion of  Stat.  6  &  7  W.  4,  c.  cvi.,  taken  in  connection  with  the  120th  sectioa 
of  the  same  act,  and  one  of  the  clauses  of  stat.  12  G.  3,  c.  38,  a  statute 
under  which  the  commissioners  were  appointed,  and  enjojr  certain  rights  and 
exercise  certain  powers  in  the  parish  of  Christ  Church,  in  which  tte  street 
in  question  is  situated. 

(•)  Spring;  Assizes,  1889.  Rale  nisi  to  enter  a  rerdict  for  the  prosecntorSr  disehargcd 
Sane  34th,  1840,  in  Q.  B.  Not  reported :  no  decision  having  taken  place  in  this  court  on 
9  J  point  of  law. 
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The  ninth  section  above  mentioned  is  the  one  usually  found  in  acts  of 
this  description,  and  ^ves  the  company  veiy  large  but  necessary  powers  for 
constructing  the  railway,  and  among  others,  the  power  "  to  raise  or  lower 
any"  ^^  rivers  or  streams,  roads,  or  ways,  in  order  the  more  conveniently  to 
carry  the  same  over  or  under,  or  by  the  side  of  the  said  railway."  It  has  been 
necessary  to  carry  the  railroad  on  an  arch  over  this  street,  and,  the  street  not 
being  a  turnpike  road,  the  100th  section  requires  that  there  must  be  a  height 
from  its  surface  to  the  centre  of  the  arch  of  not  less  than  sixteen  feet,  and 
that  the  descent  under  the  arch  shall  not  exceed  one  foot  in  twenty.  The 
commissioners  do  not  dispute  the  right  to  carry  the  railway  on  the  arch,  nor 
is  it  alleged  that  the  proposed  lowering  of  the  pavement  would  make  the 
descent  more  than  one  foot  in  twenty ;  but  they  deny  the  right  to  alter  or  in 
*5761  ^^y  ^^  slightest  ^degree  to  meddle  with  the  pavement.  If  the  ques- 
-I  tion  stood  on  the  two  clauses  alone,  there  could  be  no  doubt.  The 
ninth  in  express  terms  contemplates  the  lowering  of  roads,  and  the  100th, 
when  it  limits  the  steepness  of  descent  under  an  arch,  clearly  looks  to  an 
alteration  of  level  to  be  produced  by  the  railway  works ;  if  there  were  a 
natural  descent  of  any  conceivable  steepness  under  an  arch  erected  by  the 
company,  they  would  not  be  bound  to  reduce  it  to  the  limits  prescribai  by 
the  section. 

But  it  is  said  that  the  powers  of  the  ninth  section  are  expressly  given  sub- 
ject to  the  provisions  and  restrictions  of  the  act ;  and  that  one  of  the  pro- 
visions included  in  these  seneral  words  is  to  be  found  in  the  120th  section, 
which  provides  that  "  notning  in  the  act  shall  extend  to  prejudice,  derogate, 
OT  diminish,  any  of  the  rights  or  privileges,  of  any  parish  over  which  the 
railway  shall  pass,  acting  under  and  by  virtue  of  any  local  act."  The  parish 
of  Christ  Church  is  then  said  to  be  within  these  words,  because  the  paving, 
cleansing,  lighting,  &c.,  and  regulating  of  the  squares  and  streets  in  it  are, 
by  a  local  act  (12  G.  3,  c.  38,  before  mentioned,)  placed  under  the  control  of 
commissioners,  in  whom  the  pavements  are  vested.  The  same  statute,  sect.  16, 
enacts,  that  '^  no  person  shall  alter,  or  cause  to  be  altered,  the  form  of  any 
pavement,  which  shall  be  new  made  by  virtue  of  this  act,  without  the  con- 
sent of  the  commissioners,  or  in  anywise  encroached  thereon."  If  this  had 
been  the  whole  section,  it  would  have  been  very  questionable  whether  it 
could  have  been  construed  so  as  to  restrain  the  company  from  exercising 
powers  plainly  given  under  an  act  so  long  posterior  in  point  of  time,  and 
^fifrrj-t  which  in  *many  instances  are  so  essential  to  the  carrying  out  the  pur« 
-1  poses  of  their  act.  It  would  also  be  very  questionable  whether  a 
local  act,. such  as  the  one  in  question,,  comes  within  the  meaning  of  the 
120th  section  of  the  railway  act.  That  section  saves  the  righis  and  privi' 
leges  ofcavy  parish  acting  under  any  local  act,  words  which  seem  not  very 
applicable  to  the  case  of  the  paving  and  lighting  of  a  parish  being  placed 
under  the  management  of  commissioners.  This  section  indeed  follows  as  a 
proviso  on  a  section  which  gives  a  mode  for  indemnifying  parishes  as  to 
their  poor  and  other  rates,  where  they  would  be  otherwise  diminished  by  the 
rendering  bouses  and  other  property  unrateable  during  ^he  construction  of 
the  railway,  and  it  seems  rather  intended  to  save  the  peculiar  rights  which 
local  acts  might  have  given  to  particular  parishes  as  to  the  modes  of  assess- 
ment and  collection. 

But,  without  deciding  the  question  on  these  suppositions,  it  seems  to  us, 
that  the  point  is  clear  when  the  whole  section  (15)  of  stat.  12  G.  3,  is  looked 
at.     After  the  words  already  cited,  on  which  the  prosecutors  rely,  (a)  these 

(a)  "That  no  person  or  persons  shaU  alter,  or  cause  to  be  altered,  the  form  if  any 
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immediately  follow,  "  or  put  up  any  post  or  posts,  step  or  steps,  or  erect  any 
bulks,  or  stalls,  or  place  out  any  show  glasses,  or  show  boards,  or  make  any 
dung  holes,  or  saw  pits,  or  other  matters  or  things  so  as  to  be  an  encroach- 
ment, upon  pain  of  forfeiting  for  every  such  offence  any  sum  not  exceeding 
5/.  nor  less  than  40s,  over  and  above  the  expenses  of  relaying  and  rein- 
stating such  pavement,"  &c.  It  is  clear  that  this  section  was  inserted  merely 
as  a  police  regulation,  to  ^prevent  what  are  commonly  called  street  r^p^Q 
nuisances  and  encroachments ;  and  the  words  ^^/brm  ofthepavemenV^  ^ 
are  well  suited  for  such  a  purpose.  To  lower  the  street  and  relay  the  pave- 
ment in  the  same  form,  and  of  the  same  dimensions,  but  on  a  didereot  level, 
is  scarcely  to  alter  the  form  of  the  pavement,  and  we  should  be  straining  the 
words  beyond  their  natural  meaning  to  include  a  case  never  contemplated 
by  the  legislature,  if  we  were  to  give  them  the  force  contended  for  by  the 
prosecutors. 

Their  counsel  also  relied  on  a  section  in  the  same  act,  which  vests  the 
property  of  the  pavements  in  the  commissioners ;  but  this  appears  (o  us  im- 
material. The  company,  by  what  they  propose  to  do,  will  not  interfere  with 
the  property,  which  must,  of  course,  in  every  case,  be  in  some  person  or 
body :  and  the  act  which  incorporates  them  expressly  authorizes  them  to 
lower  roads. 

Upon  the  whole,  therefore,  we  think  the  return  to  the  mandamus  sufficient, 
and  that  our  judgments  must  be  for  the  defendants. 

Judgment  for  the  defendants. 

In  Easter  term,  1842,  a  rule  nisi  was  obtained  for  payment  of  costs  to 
the  defendants  by  the  prosecutors.  The  Commissioners  ror  paving  Christ 
Church,  Spitalfields.     In  Trinity  term,  June  13th,  1842. 

Sir  F,  Pollock^  Attorney-General,  and  Warren  showed  cause.  The  com- 
missioners instituted  this  prosecution  bond  fide,  and  in  the  exercise,  as  they 
believed,  of  a  public  duty.  And  the  point  decided  was  a  doubtful  one,  io 
which  case  costs  have  sometimes  been  refused :  ^Rex  v.  The  Lord  r«-*Q 
ofthe Manor  of  Oundk,  1  A.  &  E.  283, 299,  note  (c),  (28  E.  C.  L.  R,;)  I  ^*^ 
Rex  V.  The  Commissioners  of  the  Harbour  of  Rye^  5  B.  &  Ad.  1094,  note  (a), 
Regina  v.  The  Lady  of  the  Manor  of  DuUingham^  8  A.  &  E.  858,  871, 
note  (a),  (35  E.  C.  L.  R.) 

Sir  W.  W.  Folletty  Solicitor-General,  and  Buttj  contrii.  The  claim  to 
costs  is  the  stronger  in  this  case,  because  they  were  incurred  in  defence,  not 
in  prosecuting  a  mandamus.  The  question  might  have  been  decided  on 
showing  cause  against  the  rule  for  a  mandamus,  had  not  the  company 
omitted  to  file  an  aflSdavit  in  proper  time,  on  which  their  counsel  allowed  the 
rule  to  be  made  absolute.  The  granting  of  costs  after  argument  upon  a  re- 
turn is  discretionary,  but,  where  the  party  succeeding  has  not  been  to  blame, 
it  is  now  almost  a  general  rule  that  he  recovers  costs :  and  it  was  so  laid 
down  in  R^na  v.  The  Mayor,  ^c,  ofMwbury,  1  Q.  B.  751, 762,  (41  E. 
C.  L.  R-X^)  [Patteson,  J.,  mentioned  Rex  v.  The  Commissioners  of  the 
Thames  and  Isis  J^avigaHm,  5  A.  &  E.  804,  (31 E.  C.  L.  R.)]  The  judg- 
ment shows  that  that  was  a  very  peculiar  case :  and  it  was  cited  in  R^;ina 
T.  Vie  Mayor,  ifc,  ofJfewbury:  so  also  was  Rexv.  The  Lord  of  the  Manor 
rfOundle. 

pavement  which  shall  be  new*made  by  virtae  of  this  act,  without  the  consent  of  the  sai4 
commissioners,  or  in  any-wise  encroach  thereon,  or  put  up,"  dec 

(a)  In  a  note  to  that  case  (p.  765,  note  (c) )  the  decision  as  to  costs  in  tb*  case  aboTt 
reported  is  erroneously  referred  to  as  pronounced  in  Rtgina  ▼.  Tkt  CommiaMi^men  ftr 
Ckriti  Ckmxk,  SpUalJkldM. 
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Lord  Denman,  C.  J.  The  general  rule  must  apply  in  this  case. 
Patteson,  Williams,  and  Colebidge,  Js.,  concurred. 

Rule  absolnte. 
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Covenant,  by  A.  and  B.,  lessors,  against  lessee,  on  an  indentore  of  lease  which,  on  oyer. 
appeared  to  be  made  between  D.,  (since  deceased,)  therein  described  as  master,  and 
A.,  B.,  and  two  other  persons  since  deceased,  therein  named  and  described  as  govenn 
ors,  of  a  certain  hospital,  and  the  defendant  The  demise  was  by  the  **  said  master 
and  goTemors,"  and  the  covenants  to  and  by  the  lessors  were  respectirely  to  and  for 
the  said  ''master  and  governors  and  their  successors:"  **in  witness  whereof  the  said 
master  and  governors  have  hereunto  affixed  their  common  uaV*  One  seal  was  affixed 
as  the  common  seal  of  the  lessors,  none  of  whom  signed  the  indenture ;  and  the  exe- 
cution by  the  defendant  was  under  his  hand  and  seal.  The  declaration  stated  that  the 
defendant  entered  under  the  demise  and  enjoyed  doring  the  whole  term,  (ten  years :) 
breach,  non-repair  at  the  expiration  of  the  term. 

Plea,  that  the  indenture  was  not  signed  by  the  lessors  or  their  agent,  nor  was  there  any 
demise  so  signed.    Special  demurrer. 

Hddf  that  the  seal  affixed  on  the  lessors'  part  was  not  the  seal,  and  the  deed  was  not  the 
deed  of  the  individual  lessors :  That  the  want  of  execution  by  them  was  not,  under 
the  circumstances  stated  on  the  record,  such  a  failure  of  consideration  as  to  be  an 
answer  to  the  action :  But,  That  defendant  was  entitled  to  judgment,  because  it  ap- 
peared by  the  record  that  the  demise  was  by  a  corporation,  and  the  court  could  not 
jadicially  notice  the  fact  (which  was  admitted  in  argument)  that  no  such  corporation 
existed. 

QiMere,  whether  stat  29  C.  3,  c.  8,  s.  1,  applies  to  demises  under  seaL 

Covenant.  The  declaration  stated  that  on  25th  March,  1831,  by  a 
certain  indenture  then  made  between  J.  G.  D.,  £.  G.,  H.  V.  H.,  and  the 
plaintiffs  of  the  one  part,  and  the  defendant  of  the  other  part,  (profert  of  the 
indenture,  sealed  with  the  seal  of  the  defendant,)  the  said  J.  G.  D.,  £.  G., 
H.  V.  H.,  and  the  plaintifis,  for  the  considerations,  &c.,  did  demise  unto 
the  defendant,  his  executors,  &c.,  certain  tenements  and  premises,  haben- 
dum from  11th  October  then  last  past  for  the  term  of  ten  years,  at  a  certain 
rent,  payable  by  him  to  them ;  and  defendant  did  thereby  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the  said  J.  G.  D.,  £.  CiL, 
H.  V.  H.,  and  the  plainti£&  to  keep  the  demised  premises  in  good  condition 
and  repair,  and  to  yield  them  up  in  good  condition  and  repair  at  the  end  oC 
the  term ;  by  virtue  of  which  demise  defendant  entered  and  was  possessed 
until  11th  October,  1840,  when  the  demise  was  determined.  That  during 
the  continuance  of  the  demise  and  before  the  commencement  of  the  suit,  to 

^  that  defendant  did  not  maintain  and  yield  up  the  premises  in  good 
condition  and  repair.  The  indenture  was  set  out  on  oyer,  and  appeared  to 
be  made  between  the  "  Reverend  J.  G.  D.,  clerk  (vicar  of  Newport  Pagnell" 
*^  and  master  of  the  hospital  there  long  since  founded,  by  the  name  of  Queen 
Anne's  Hospital")  E.  G.,  H.  V.  H.,  and  the  plaintiffs,  (^*  governors  of  the 
said  hospital,)  of  the  one  part,"  and  the  defendant  of  the  other  part ;  and  it 
Dvas  thereby  witnessed  that  in  consideration,  &c.,  ^'  they  the  said  master  and 
governors"  demised,  &c.,  reserving  ^^  unto  the  said  master  and  governors 
and  their  successors  "  all  timber,  with  a  right  of  passage  for  '^  the  said  mas- 
ter and  governors  and  their  successors:"  habendum,  &c.,  paying  rent 
^^  onto  the  said  master  and  governors  and  their  successors,  or  their  receiver ;" 
and  the  defendant  covenanted  with  ^*  the  said  master  and  governors  and 
their  successors,"  at  all  times  during  the  term  to  |Miy  rent  ^^  unto  the  said 
master  and  governors  and  their  successors,  or  their  receiver,"  and  bear  all 
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manner  of  taxes  imposed  upon  the  demised  premises,  *^  or  upon  the  said 
master  and  governors  or  their  successors,"  &c.,  in  respect  thereof,  and  to 
yield  up  the  premises  in  good  repair,  &c.,  *'  into  the  hands,  and  quiet  pos- 
session of  the  said  master  and  governors  and  their  successors  "  at  the  end, 
&c.,  and  not  to  assign  ^^  without  the  license  and  consent  in  writing  ^'  of  the 
said  master  and  governors  or  their  successors  under  their  common  seal,"  &c 
^^  And  the  said  master  and  governors,  for  themselves  and  their  successora,' 
covenanted  with  the  defendunt,  amon^  other  things,  against  disturbance 
^^  by  the  said  master  and  governors  or  their  successors  for  the  time  being ;"  with 
a  proviso  that,  in  certain  cases  it  should  be  lawful  "  for  the  said  master  and 
*govemors  or  their  successors  "  to  re-enter.     ^^  In  witness  whereof    r^^oa 
the  said  masters  and  governors  have  hereunto  affixed  their  common    ^ 
seal,  and  the  said  D.  Goodman  hath  hereunto  set  his  hand  and  seal,  tiie  daj 
and  year,"  &c. 

^^The  common  (l.  s.)  affixed.  The  mark  of  (l.  &)  the  above-named 
Daniel  Goodman. 

The  common  seal  of  the  within-named  master  and  governors  affixed  and 
signed,  sealed  and  delivered  by  the  within*named  Daniel  Goodman  in  the 
presence  of,"  &c. 

Pleas:  1.  Non  est  factum:  2.  That  the  said  indenture  was  not  at  any 
time  during  the  said  term  si^ed  by  the  said  J.  G.  D.,  E.  G.,  H.  V.  H., 
and  the  plamtiffs,  or  any  or  either  of  them,  or  by  any  agent  or  agents  of  tbe 
said  J.  G.  D.,  &c.,  or  any  or  either  of  them,  thereunto  lawfully  authorized 
by  writing,  nor  was  there  any  demise,  &c.,  put  in  writing  and  signed  by  tbe 
said  J.  G.  D.,  &c.,  or  by  any  agent,  &c.    Verification. 

Special  demurrer  to  the  second  plea,  showing  for  cause,  that  it  confessed, 
but  showed  nothing  in  avoidance  of,  the  causes  of  action  in  the  declaratioo, 
but  took  issue  on  matter  immaterial  and  on  matter  of  law ;  that  it  was  so 
argumentative  denial  of  the  plaintiff's  right  of  action,  and  of  the  validity  of 
the  indenture ;  that  it  admitted  that  the  disfendant  signed  and  executed  the 
indenture,  and  entered  and  occupied  during  the  whole  of  the  term,  but 
showed  nothing  in  discharge  of  the  covenants,  or  in  excuse  of  the  non-per- 
formance of  them  by  him ;  and  that  defendant  had  not  thereby  confessed  and 
avoided  or  traversed  the  substantial  matter  in  the  declaration.  Joinder  ia 
demurrer. 

The  plaintiffs  stated  as  a  further  point,  that  it  did  not  appear  by  the  second 
plea  that  the  consideration  for  the  covenants  of  the  defendant  had  wholly 
failed,  or  *that  he  had  not  occupied  and  enjoyed  the  premises  in    r^cgQ 
question  under  the  alleged  demise  thereof,  or  that  the  covenants  were    ^ 
invalid  by  re&son  of  the  lease  not  having  been  signed  by  the  plaintiffs. 

The  demurrer  was  argued  in  this  term.(a) 

jP.  Robinson  for  the  plaintiffs.  This  case  is  distinguishable  from  Card- 
wM  v.  LuLOS^  2  M.  &  W.  111.  That  was  an  action  of  covenant  a^nst  a 
lessee  for  breach  of  covenants  in  a  lease,  and  the  declaration  stated  that  H. 
was  seised  in  fee,  and,  being  so  seised,  by  an  indenture  with  the  consent 
and  approval  of  the  said  H.  then  given,  made  between  the  said  H.  of  the 
one  part,  and  the  defendant  of  the  other  (profert,  sealed  with  the  seal  of  the 
defendant,)  it  was  witnessed  that,  for  the  considerations  therein  mentioned 
the  sud  H.  did  demise  to  the  defendant,  his  executors,  &c.,  certain  premises 
for  the  term  of  eleven  years :  by  virtue  of  which  indenture,  and  by  per- 
mission and  consent  of  the  said  H.,  the  defendant  entered  and  was  powsed 
for  the  term,  and  that  the  plaintiff  afterwards  became  assignee  of  the  reversioii 

(a)  Janoary  ISth.    Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridge,  Is 
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under  the  will  of  the  said  H. ;  the  plea  was  the  same  as  here,  and,  on  de- 
murrer to  the  replication,  it  was  contended  for  the  defendant  that,  as  the 
plaintiff  had  not  denied  the  averment  in  the  plea  that  H.  did  not  execute  the 
lease,  there  was  no  demise  for  eleven  years,  so  that  the  covenants  were  void, 
the  foundation  of  them  having  failed :  and  that  the  covenants,  if  annexed  to 
any  reversion,  were  annexed  to  the  reversion  expectant  on  the  tenancy  at 
will,  which  was  determined  by  the  death  of  H. ;  and  WM  v.  Russelly  S  T. 
mfjQAi   ^'  393,  was  relied  on.     ^'The  court  held  that  one  of  these  two  con* 
•I   sequences  did  necessarily  follow,  and  in  either  view  of  the  case  the 
plaintiff  could  not  recover,  but  nothing  more  was  decided  than  that  the  ac- 
tion could  not  be  maintained  by  the  assignee :  the  counsel  for  the  defendant 
expressly  guarded  against  the  inference  that  the  original  lessor  might  not  have 
maintained  the  action ;  and  the  expressions  which  fell  from  the  court  during 
the  argument  showed  that  the  difBculty  was  as  to  the  reversion  in  the 
plaintiff.     The  point,  that  the  original  lessor  may  sue,  remains  open,  and 
it  makes  no  difference  that  in  the  present  case  the  demise  is  by  several,  some 
of  whom  are  dead,  for  ^^  if  a  lease  be  made  by  two  to  two  others  at  will, 
and  the  one  of  the  lessors  or  of  the  lessees  die,  the  lease  at  will  is  not  de- 
termined in  neither  of  those  cases ;  Co.  Lit.  55  b.     [Coleridge,  J.    Is  any 
thing  said  in  CardweU  v.  Lucas  as  to  the  form  of  action  between  the  original 
parties  ?    Can  you  maintain  covenant  ?    In  Berkeley  v.  Hardy ^  5  B.  &  C. 
355,(11  £.  C.  L.  R.,)  it  was  held  that  the  plaintiff  could  not,  not  having 
executed  the  deed,  though  the  covenants  were  in  words  between  the  plaintiff 
and  defendant.]     There  the  indenture  was  made  between  the  agent,  for  and 
on  behalf  of  the  plaintiff  and  the  defendant,  and  was  executed  by  the  agent 
in  bis  own  name :  the  plaintiff  therefore  fell  within  the  technical  rule,  that 
one  who  is  not  party  to  a  deed  cannot  sue  upon  it.     The  covenantees  re- 
covered in  Rose  v.  PouUony  2  B.  &  Ad.  822,  (22  £.  C.  L.  R.,)  though  there 
was  the  same  difficulty,  that  they  had  not  executed  the  indenture ;  but  they 
were  named  as  parties :  but  for  that  distinction  the  decision  is  inconsistent 
•f\Ri^l   ^^^  Berkeley  v.  Hardy.    Park,  J.,  •commenced  his  judgment  by 
^^^J   citing  Ckment  v.  Henley,  2  Roll.  Abr.  22,  FoHs,  (F)  pi.  2,  in  which 
it  was  held  too  clear  for  argument,  that  if  an  indenture  of  charter-party  is 
made  between  A.  and  B.,  on  the  one  part,  and  C.  and  D.,  on  the  other,  and 
there  are  covenants  on  each  side,  and  A.  alone  seals  on  the  one  part,  and  C. 
and  D.  on  the  other,  but  it  is  expressed  throughout  the  indenture  that  A.  and 
B.  covenant  and  are  covenantees  with  C.  and  D.,  in  such  a  case  A.  and  B. 
may  join  in  an  action  against  C.  and  D.  for  breach  of  one  of  the  covenants : 
and  the  same  law  is  laid  down  in  Com.  Dig.,  Fait,  (C.  2).    Foster  v.  Mapes, 
Ore.  El.  212,  is  there  cited ;  where,  on  non  est  factum  nleaded  to  covenant 
on  an  indenture,  it  appeared  that  the  defendant  sealed  and  delivered  his  part, 
but  the  plaintiffs  did  not  deliver  theirs,  and  it  was  held  a  good  deed  to  charge 
the  defendant.     Co.  Lit,  229  a,  and  231  a,  are  to  the  like  effect,  the  latter 
passage  showing  that  where  one  of  several  lessees  omits  to  execute  the  lease, 
he  is  nevertheless  liable  not  only  for  the  rent  "  which  is  parcel  of  the  lease,'* 
but  also  on  a  collateral  covenant  for  the  payment  of  a  gross  sum,  in  case  certain 
conditions  comprised  in  the  indenture  were  not  performed :  and,  in  a  case 
cited,  231  a,  (Yearb.  Hil.  38  Ed.  3,  8  A.,)  (a)  for  that  the  party  omitting  to 
execute  ^'  was  not  named  in  the  writ,  it  was  adjudged  that  the  writ  did 
abate."    So  in  Petrie  v.  Bury,  3  B.  &  C.  353,  (10  E.  C.  L.  R.,)  where,  in 
covenant  against  the  executors  of  A.  B.,  the  plaintiff  declared  that  A.  B. 
covenanted  with  him  and  two  others,  averring  that  the  other  two  never 

(a)  But  see  B.  C.  Fitz.  Abr.  Dttt,  936  b»  pi.  117,  Bro.  Abr.  Dtittt  881  b,  pL  80. 
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sealed  the  deed,  it  was  held,  on  demurrer,  that  all  joint  ^zovenanteei  r*5Qc 
who  may  sue  must  sue,  and  that  the  declaration  was  bad,  inasmuch  *- 
as  it  did  not  appear  that  any  of  the  covenantees  had  not  assented  to  the 
deed,  although  they  did  not  seal  it.  The  result  is,  that  covenant  is  main- 
tainable by  a  formal  party,  though  he  has  not  executed  the  deed,  but  not  by 
a  person  who  is  not  named  as  a  party :  and  to  this  efiect  are  Green  v.  Homty 
1  Salk.  197 ;  Ijyrd  SmUhamptan  v.  Brotiw,  6  B.  &  C.  718,(13  E.  C.  L.  R-X*). 

Then  it  is  said  that  the  covenant  was  entered  into  on  the  faith  of  the  lease, 
and  is  without  consideration  if  the  lease  fails.  This  argument  was  relied  ofi 
without  success  in  Rose  v.  PouUony  diough  the  covenants  of  the  parties  who 
had  not  executed  the  deed  were  expressed  to  be  the  consideration  for  the 
defendant's  covenants :  but  Lord  Tekterden,  C.  J.,  and  PATTEaoM,  J., 
pointed  out  that  there  was  not  a  total  £ulure  of  consideration,  and  distia- 
guished  the  case  from  those  in  which  a  lease  was  in  contemplatioa,  but,  ia 
consequence  of  the  non-execution,  the  relation  of  landlord  and  tenant  neTer 
was  created.  It  may  be  admitted,  that,  on  such  a  total  failure  of  the  fbos- 
dation  of  the  covenant,  the  covenant  also  foils ;  a  doctrine  founded  on  &- 
prani  v.  SkurrOj  Yelv.  18,  where  assumpsit  was  brought  on  a  promise  that, 
in  consideration  that  W.  would  seal  a  lease  from  Z.  to  hmiself,  and  that  pbia- 
tifTs  would  give  their  bond  for  the  performance  by  W.  of  the  covenants  ia 
the  lease,  one  of  which  was  a  covenant  to  repair,  defendant  promised  the 
plaintiffs  that  he  would  keep  a  certain  wall  on  the  demised  premises  in  repui 
during  the  term ;  and  judgment  was  arrested,  because  it  was  not  exprod} 
alleged  that  Z.  did  demise  the  house ;  for  ''  if  the  lessee  'seals  his  |-«^ 
part,  and  not  the  lessor,  rdhil  operat.  neither  in  respect  of  the  interest,  t 
nor  in  respect  of  the  covenants."  But  there  the  repair  of  the  wall  was  to 
be  during  a  term,  and  no  demise  by  the  lessor  or  entry  by  the  lessee  was 
shown,  but  merely  execution  by  the  intended  lessee :  the  action  was  on  h 
collateral  engagement  to  do  something  during  a  term  which  was  not  shovo 
ever  to  have  besn  granted.  In  the  present  case,  the  declaration  shows  entr. 
and  enjoyment  by  the  lessee  for  the  whole  term ;  at  the  most  there  is  such  i 
partial  failure  of  consideration  as  arises  from  the  lessee  being  deprived  d 
the  benefit  of  having  a  solemn  voucher  in  evidence  of  his  estate.  In  Ami 
V.  Potdtonj  all  the  judges  speak  of  total  failure  of  consideration,  and  Loid 
Tenterden  observes,  *^  It  cannot  be  said  that  the  whole  has  foiled,  because 
a  covenant  for  quiet  enjoyment  was  not  duly  executed."  [Coleridge,  J., 
referred  to  FranAn  v.  Small,  2  Ld.  Raym.  1418.]  There  it  appeared,  oe 
the  face  of  the  declaration,  Uiat  the  plaintiff  had  no  estate  in  the  denused 
premises,  that  she  demised  in  her  own  name  as  attorney,  and  that  nothing 
passed  by  her  deed :  it  was  an  action  brought  by  an  agent  in  her  own  name. 
[Coleridge,  J.  But  the  deed  was  one  on  which  she  was  the  only  person 
that  could  sue.]  It  does  not  follow  that  the  person  who  had  the  l^jal  estate 
could  not  have  sued  if  he  had  been  a  formal  party,  but  had  not  executed. 
In  Richardson  v.  Gj^ordy  1  A.  &  E.  52,(28  E.  C.  L.  R.,)  the  landlord  re- 
covered in  assumpsit  on  a  promise  to  repair  during  the  tenancy,  thou^  the 
defendant  took  the  premises  for  three  years  and  a  quarter  by  written  agree- 
;nent,  which  was  neither  stamped  as  a  lease  nor  sisned  by  both  *par-  r«M3Q 
ties :  that  was  void,  as  much  as  this  can  be,  and  the  failure  of  the  ■- 
quid  pro  quo,  there  relied  upon,  was  more  important  in  assumpsit  than  in 
covenant  on  a  specialty. 

But,  secondly,  the  plea  in  this  case  does  not  properly  raise  the  point : 
signature  by  the  lessor  is  not  essential  to  the  validity  of  a  lease  by  deed. 

fa)  See  also  Ex  parte  PteU,  6  Yes.  601,  604. 
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The  statute  of  frauds  (a)  invalidates  two  classes  of  lease  :  first,  those  made 
by  livery  and  seism  onl^ :  secondly,  those  ^'  by  parol,  ani  not  put  in  writing 
and  signed,"  &g.  This  is  not  by  livery  and  seisin  only,  nor  is  it  by  parol 
and  not  put  in  writing  and  signed,  for  it  is  by  specialty.  The  argument  on 
the  other  side  must  be,  that  the  term  parol  is  used  as  signifying  merely  oral, 
and  that  want  of  si^ature  invalidates  all  the  three  classes  of  lease ;  namely, 
1.  by  livery  and  seisin ;  2.  by  word  of  mouth ;  and,  3.  by  writing,  whether 
sealed  or  not.  But,  if  this  had  been  meant,  the  words  should  have  been 
^*  created  by  livery  and  seisin  only,  or  by  parol,  or  not  put  in  writing  ami 
fflgned,"  &c.  It  cannot  have  been  intended  to  avoid  instruments  under 
seal  for  want  of  a  signature,  thereby  rendering  void  all  leases  by  corpora- 
tions, which  cannot  sign.  [Patteson,  J.  The  third  section  requires  both.] 
That  ought  to  be  construed  so  as  to  confine  the  words  *^  signed  by  the 
party,"  to  the  ^^  note  in  writing."  The  point  is  not  new.  Blackstone  cer- 
tainty (2  Bla.  Com.  306)  infers  firom  the  statute  that  signing  seems  to  be 
now  as  necessary  as  sealing ;  but  Mr.  Preston,  in  his  edition  of  Sheppard's 
Touchstone,  pa^e  56,  note  (24,)  to  c.  4,  observes,  ^*  This  seems  to  be  a 
mistake ;  for  it  is  apprehended  the  statute  is  applicable  only  to  mere  agree- 
ments, not  to  deeds :  this  will  appear  very  clear  from  the  words  of  the 
statute." 
*5891       ^'Thirdly,  the  indenture  appears  by  the  pleadings  to  have  been 

•■  sufficiently  sealed ;  for  thou^  the  oyer  shows  that  there  is  only  one 
seal,  which  the  parties  afiecting  to  act  as  a  corporation  are  stated  to  have 
affixed  as  their  common  seal,  yet  where  one  seal  is  affixed  as  the  seal  of 
several  it  is  a  good  seal  of  aU.  Shep.  Touchst.  57,  Perkins,  sect.  134, 
Lord  Lovdace^s  Case^  W.  Jones,  268 :  therefore,  as  the  defendant  does  not 
deny  the  several  sealing,  no  inference  to  the  contraiy  can  be  drawn. 
[Coleridge,  J.  It  is  not  alleged  in  the  attestation  clause  that  any  one  of 
them  sealed.  Lord  Denbian,  C.  J.  Can  we  take  any  notice  ol  the  attesta- 
tion ?  It  is  no  part  of  the  deed.]  It  is  very  unusual,  though  nqt  absolutely 
incorrect,  to  set  out  the  attestation  on  oyer.  But  if  no  lessor's  seal  ha^ 
appeared  on  oyer,  still,  if  the  first  part  of  the  argument  be  well  foimded,  the 
plaintifis  are  entided  io  sue  on  the  covenants  with  them.  [Lord  Denman, 
C.  J.  The  plea  denies  signature  during  the  term :  might  not  the  indenture 
have  been  signed  before  the  commencement  of  the  term  ?] 

TF.  H.  Waison  for  the  defendant.  First,  the  covenants  are  dependent  on 
the  lease :  the  declaration  alleges  a  demise  by  the  plaintiffs,  and  covenants 
to  be  performed  during  the  tenn :  but  there  was  no  such  demise  unless  the 
mdenture  was  executed  by  the  lessors,  and  under  a  plea  of  non  est  factum 
there  must  have  been  a  nonsuit  or  verdict  for  the  defendant :  Wilsoji  v. 
WoolfiryeSj  6  M.  &  S.  341 ;  a  case  in  which  the  arguments  now  used  were 
urged  in  support  of  the  lease,  and  Bayley,  J.,  who  at  first  entertained  some 
doubts,  ultimately  acquiesced  in  the  opinion  of  the  other  judges.  The 
*^Q01   ^^^^'^^^^  ^  ^  *lease  are  dependent  on  the  demise,  and  if  the  foun- 

•I  dation  of  the  covenant  fails,  the  covenant  also  finis:  Com.  Dig., 
Covenant  (F.),  citmg  Soprani  v.  SkurrOj  Yelv.  18,  and,  amongst  other 
authorities,(6)  Knipe  v.  Palmety  2  Wils.  130,  where  Willes,  C.  J.,  drew 
the  distinction  between  covenants  which  run  with  the  land,  i.  e.  are 
dependent  on  the  lease,  and  a  covenant  in  the  lease  to  do  a  collateral  thing, 
which  might  bind,  though  the  lessor  had  no  power  to  make  the  lease.  It 
is  not  clear  that  in  BerMey  v.  Hardy,  5  B.  &  C.  355,  (11  £.  C.  L.  R.,)  the 
plaintiff  was  not  a  party  to  the  deed :  he  was  insuflSciently  described,  if 

(a)  39  Car.  3,  e.  8,  s.  1.  (6)  4th  ed.  of  Com.  Dig. 

3z2 
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there  had  been  a  sufficient  execution  by  him,  and  on  itF  lein  '  areaed  that 
the  deed  might  be  considered  as  the  deed  poll  of  the  difendant,  Hoiaotd, 
J.y  interposed,  *^  Then  there  is  no  demise  to  lay  the  foundation  of  the  de- 
fendant's covenant."  So  Abbott,  C.  J.  *^  Treat  the  first  cbiuse  of  this 
indenture  as  an  agreement  between  the  plaintiff  and  the  defendant,  can  it 
be  valid  if  the  plamtiff  did  not  execute  it?"  In  Base  v.  Poulian^  2  B.  & 
Ad.  822,  (22  £•  C.  L.  R.,)  the  covenants  were  independent,  and  the  lan- 
guage of  the  judges  is  strongly  in  favour  of  the  present  defendant :  the 
woras  of  Patteson,  J.,  point  out  the  distinction  between  the  present  case 
and  Pdfie  v.  jBih^,  3  B.  &  C.  353,  (10  £.  C.  L.  R.,)  and  the  cases  dtoi 
on  the  other  side  from  Coroyns's  Digest,  all  of  which  were  perfectly  clear  as 
r^rds  that  ground ;  in  none  of  those  cases  was  the  obligation  on  the  plain- 
tiff the  consideration  in  the  same  sense  as  the  demise  is  for  the  covenants  m 
a  lease.  In  Cardwell  v.  LucaSy  2  M.  &  W.  Ill,  the  Court  of  Exchequa 
decided  for  the  defendant  on  Uie  very  point  now  under  discoasioo,  and 
founded  their  judgment  on  Soprani  v.  Skurro^  Yelv.  19,  and  *the  rmsMi 
cases  already  cited  from  Com.  Dig., CaMfum/(F).  Soprani  y.SkurrOj  ^ 
has  been  continually  cited  as  an  authority  without  ever  having  been  ques- 
tioned :  there  the  court  distinctly  say,  *^  the  covenants  depend  upon  the 
lease,  and  the  plaintiffs'  bond  upon  the  covenants ;  and  if  there  is  no  lease, 
there  is  no  covenant,  and  by  consequence  no  breach  of  the  covenant, 
wherefore  the  plabtiffs  cannot  in  any  sort  be  damnified."  Under  the  cir- 
cumstances put  in  Co.  Litt  229  a,  the  liability  of  the  feoffee  in  corenant 
is  very  doubtful.  Then  it  is  urged  that  there  has  not  been  a  total  failure  of 
consideration ;  but  that  does  not  meet  the  objection :  this  is  not  like  as- 
sumpsit ;  and  even  if  it  were,  the  document  never  had  any  operation ;  hot, 
though  the  law  may  raise  an  assumpsit  on  the  enjoyment,  as  it  has  been 
held  to  do  against  persons  who  had  entered  under  an  assignment  of  a  void 
lease,  Beide  v.  Saunders,  3  New  Ca.  850,  (32  £.  C.  L.  R.,)  that  is  not  so 
in  covenant.  If  the  argument  for  the  pmintiff  here  be  correct,  it  woqM 
have  been  a  sufficient  answer  there  to  say  that  covenant  was  maintainable. 
As  to  the  form  of  the  plea,  it  appears  from  the  indenture,  as  set  out  on  oyer, 
that  it  was  not  made  till  after  the  commencement  of  the  tenn,  and  dierefore 
could  not  have  been  executed  before ;  moreover,  the  plea  goes  on  to  aJl^ 
that  there  never  was  an^  demise  for  the  term  put  in  writing.  With  rei^pect 
to  the  argument  now  raised,  for  the  first  time,  on  sect.  1  of  the  Statute  of 
Frauds,  that  section  must  be  read  as  requiring  eveiy  such  lease  to  be  in 
writing  and  siened,  otherwise  to  have  the  effect  only  of  a  lease  at  will.  Can 
any  instance  be  fouid  in  which,  since  that  statute,  a  lease  *under  r«cQo 
seal  has  been  held  to  be  valid  without  signature  ?  In  the  plea  in  I- 
CardweU  v.  Lucas,  the  same  words  were  used  as  in  the  present  case :  but 
the  point  now  taken  was  omitted  both  by  counsel  and  the  court  [Patte- 
son, J.  You  read  the  statute  so  as  to  throw  out  the  words,  ^^or  by  parol."] 
Some  words  must  be  rejected :  the  meaning  is,  that  there  diall  be  no  leases 
b^  livery  of  seisin  only,  nor  by  parol  only :  ^^  parol"  may  be  construed  as 
distinguished  either  from  a  deed  or  from  a  writing.  [Patteson,  J.  ^^  Livery 
and  seisin  only,"  means  wUhond  deed:  you  give  no  sense  whatever  to  the 
intermediate  words.]  The  intention  was,  that  all  demises  should  be  evi* 
denced  by  the  signature  of  the  party  or  his  agent  [Patteson,  J.  The 
reference  to  the  agent  supports  the  argument  on  the  other  side :  bad  the 
intention  been  to  include  deeds,  it  would  have  required  the  agent  to  be 
authorized  by  deed,  and  not  merely  in  writing.]  So  as  to  corporations,  their 
common  seal  is  their  only  signature.     Lastly,  the  indenture  as  set  forth  on 
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oyer,  shours  that  the  dcclaratioii  is  bad  on  general  demurrer,  foi  individaab 
sue  on  a  lease  which  is  in  terms  a  demise  by  a  corporation.  It  is  often 
difficult  to  ascertain  what  is  a  corporation  and  what  is  not:  a  corporation 
can,  indeed,  be  created  only  by  act  of  parliament  or  grant  from  the  crown : 
but  many  hospitals  have  been  incorporated,  and  many  charters  have  been 
lost :  so,  *^  if  die  king  grants  lands  to  the  men  or  inhabitants  of  D.,  heredibus 
et  suceessaribus  luu,  rendering  rent ;  for  any  thing  touching  these  lands  this 
is  a  corporation,  but  not  to  other  purposes:'^  2  Bac.  Abr.  254,  (7th  ed.,) 
CorporaHcnSj  B.  The  tests  of  a  cotporation  are  perpetual  succession  and 
*5931   *^  common  seal :  in  the  Stallingers  of  Sunderland's  case,(a)  Cole- 

^  HiDGE,  J.,  left  it  to  the  jury  to  say,  from  the  fact  of  the  stallingers 
demising,  on  one  occasion,  under  a  common  seal,  whether  the  stallingers 
were  or  were  not  a  corporation.  Here  the  reservations  are  to  the  lessors 
and  their  successors ;  all  the  covenants  are  in  that  form,  and  the  execution 
is  said  to  be  under  their  common  seal :  it  therefore  appears  affirmatively  on 
the  record  that  they  were,  and  were  acting  as,  a  corporation.  In  The  Mas- 
tery 4rc.  tf  Sussex  and  Sidney  College  v.  Saoenporty  1  Wils.  184,  to  debt  on 
bond  to  Dr.  C,  (the  master,)  fellows  and  scholare,  &c.,  solvendum  to  the 
master,  fellows  and  scholars,  the  defendant  pleaded  die  death  of  Dr.  C,  and 
the  plea  was  held  bad  on  demurrer,  because  it  appeared  by  the  record  that 
the  bond  was  given  to  the  obligees  in  their  corporate  capacity ;  but  there 
was  nothing  further  to  show  that  they  were  in  fact  a  corporation.  It  is 
argued  for  me  plaintiffs,  that  the  seal  may  be  treated  as  the  several  seal  of 
all  the  governors :  that  would  be  so  if  each  were  to  adopt  it  severally  as  his 
seal,  but  they  profess  to  use  this  as  their  common,  t.  e.  their  corporate  seal : 
and  the  lease  does  not  profess  to  be  a  demise  by  individuals,  but  by  a  cor- 
poration. 

F.  RoUnsony  in  reply.  In  the  case  last  cited  the  plaintiffs  sued  as  a  cor 
poration ;  here  they  come  as  individuals,  and  the  defendant  has  not  ventured 
to  plead  that  they  are  a  corporation :  and  if  they  are  one,  the  court  cannot 
take  judicial  notice  of  the  fact.  [Colcbidge,  J.  •  In  the  deed  they  act  as  a 
*5941   ^oipoi^tion.]    It  is  ^ust  as  like  the  deed  of  the  individual  lessors, 

^  for  they  are  all  named :  the  only  argument  arises  from  an  inadvertent 
but  not  uncommon  use  of  the  word  "  successors ;"  there  are  instances  of  in- 
struments given  to  churchwardens  and  their' successors,  not  as  a  corpora- 
tion, on  which  the  personal  representatives,  not  the  successors,  of  the  church- 
wardens have  had  to  sue :  4  Vin.  Abr.  425,  530,  ChurchwardenSy  (A) ; 
(D)  pi.  5.  So  as  to  the  common  seal :  the  court  cannot  infer  from  that  that 
they  are  a  corporation,  though  as  a  circumstance  it  is  evidence  of  that  fact 
for  the  jury.  [Coleridge,  J.  Did  the  stallingers  sue  as  a  corporation  ? 
W.  H,  Watson.  There  was  a  justification  in  trespass  under  them  as  such.] 
The  court  cannot  take  judicial  notice  of  the  seal  of  a  corporation,  it  must  be 
alleged  and  proved.  As  to  the  statute  of  frauds,  the  point  does  not  appear 
ever  to  have  been  taken  before;  Cardwell  v.  LucaSy  2  M.  &  W.  Ill,  the 
attention  of  the  court  was  not  called  to  the  language  of  the  statute.  With 
regard  to  the  main  point,  Soprani  v.  SkurrOy  Yelv.  18,  has  been  quoted  lor 
more  than  it  decides ;  on  the  face  of  the  declaration  in  that  case  theie  ^^as 
a  total  failure  of  consideration:  here  the  fiiilure,  if  any,  is  of  the  slightest 
technical  kind.  It  may  be  inferred  from  the  language  of  Lord  Abinger, 
C.  B.,  and  Pabke,  B.,  in  Cardwell  v.  LucaSy  that  they  consider  the  cases 

(a)  Baxter  y.  Mann,  Durham  Spring  Assizes,  1838.  A  new  trial  was  moved  for,  partly 
on  the  above  direction,  and  this  court  granted  a  rule  nisi  (April  24th ;)  bat  the  case  was 
ccMnpromised. 
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cited  from  Com.  Dig.  C&vemnU  {FX  as  not  applicable  wbere  the  leasee  bas 
enjoyed  for  the  whole  terra.  In  &ak  v.  Saunders,  3  New  Ca.  850,  (32 
E.  C.  L.  IL,)  the  lease  beinff  void,  there  could  be  no  assinment  of  it,  so 
as  to  make  die  defendant,  who  was  sued  as  assignee,  liable  in  coTenaal: 
the  inference  sought  to  be  drawn  on  the  other  side  begs  the  whole  qnestioa. 
Knipe  y.  Palmery  2  Wils.  130,  was  upon  a  deed  poll,  so  that  it  is  not  dev 
how  *the  question  could  arise :  it  is  therefore  no  authority  that  a  leasee  r^^^^ 
who  has  executed  cannot  be  sued  upon  his  covenant.  In  RrxmHn  r.  *- 
Smallj  2  Ld.  Raym.  1418,  Lord  Hale  seems  to  have  been  of  opinion  tint 
the  lease  was  good  by  estoppel  even  as  to  the  attorney ;  but  it  may  be  ad- 
mitted that  Uie  doctrine  of  estoppel  did  not  apply,  for  it  never  excludes  a 
state  of  fiicts  consistent  with  the  instrument  on  which  the  estoppel  arises, 
and  there  It  appeared  from  the  deed  itself  that  the  plaintiff  had  no  estate. 
WUson  V.  Widfiryetj  6  M.  &  S.  341,  was  decided  simply  on  the  questioD 
of  variance,  and  is  quite  inconsistent  with  all  the  other  cases  cited :  even  oq 
that  point  it  has  always  been  considered  as  questionable ;  but  the  point  does 
not  arise,  for  if  the  plea  is  to  be  viewed  as  amounting  to  non  at  Jacbtm^  it 
is  demurred  to  as  beiuff  argumentative.  Cur,  adv.  vuU. 

Lord  Denhan,  C.  jT,  in  the  ensuing  vacation,  (February  5th,)  deliverai 
thejudgment  of  the  court. 

This  was  an  action  of  covenant  brought  by  the  plaintiffs  as  survivofs  cf 
three  other  persons,  for  the  breach  of  certain  covenants  in  a  lease.  The 
defendant  set  out  the  whole  deed  upon  oyer,  and  pleaded,  first,  noo  est 
factum :  secondly,  that  the  indenture  was  not  signed  by  the  plaintilSs  and 
the  deceased  persons,  or  any  agent  of  them,  nor  was  there  any  demise  pat 
in  writing  and  signed  by  them  or  their  agent. 

The  phintiffs  demurred  specially.  The  indenture,  as  set  out  on  oyer,  pro- 
fesses to  be  made  between  James  George  Durham,  clerk,  vicar  of  Newport 
Pagnell,  and  Master  of  Queen  Anne's  Hospital  there,  and  four  other 
^persons,  by  name,  (two  of  them  being  the  plamtiffs,)  and  described  r*^ 
as  governors  of  the  hospital,  of  the  one  part,  and  the  defendant  of  ^ 
the  other  part.  It  is  thereby  wUnessed  that  the  said  master  and  gooemm 
have  demised  and  do  demise:  the  covenants  by  the  defendant  aie  made  to  and 
with  the  said  master  and  governors  and  their  successors^  and  the  eovenaots 
by  the  lessors  are  by  the  said  master  and  governors  for  themselves  and  their 
successors.  The  indenture  concludes  in  these  words: — ^^In  witness  whereof 
the  said  master  and  governors  have  here^mto  affixed  their  common  aeo/,  aad 
the  said  Daniel  Goodman  hath  hereunto  set  bis  hand  and  seal  the  day  sod 

irear  first  above  written."  It  appears,  therefore,  bv  the  record,  thai  (be 
ease  in  question  is  made  by  a  corporation,  and,  if  so,  no  action  can  be 
maintained  upon  it  in  the  names  of  the  present  plamtiffs,  and  the  defendant 
is  entitled  to  our  judgment  upon  that  ground. 

But  it  is  said  tnat,  as  the  names  of  the  members  of  the  supposed  corpoii- 
tion  are  mentioned  in  the  indenture,  those  persons  as  individuals  may  be 
considered  as  parties  to  the  indenture,  notwithstanding  &e  form  of  the  cove- 
nants and  of  the  concluding  clause  in  cujus  rei  testimonium,  and  both  aides, 
on  the  argument,  agreed  that  no  such  corporation  reaUy  existed.  We  do 
not  agree  to  this  view  of  the  case :  but  we  wiU  proceed  to  consider  the 
questions  which  aris^,  supposing  it  to  be  the  correct  view. 

The  first  question  is,  whether  it  is  necessary  by  the  statute  of  frauds  that 
(ease  under  seal  should  also  be  signed.  The  words  of  the  first  section  are, 
dl  leases,  estates,  interests  of  fireehold,  or  terms  of  years,  or  any  uncerfaiB 
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^5971  ^^^'^  ^9  ^°'  ^^  ^^  ^"^  ^^  ^^y  ^messuages/'  &c  ^  *'  made  or  created 
-■  by  livery  and  &eisin  only,  or  by  parol,  and  noc  put  in  writing,  and 
signed  by  the  parties  so  making  or  creating  the  same,  or  their  agents  there* 
unto  laivtuUy  authorized  by  writing,  diall  have  the  force  and  effect  of  leases 
or  estates  at  will  only." 

The  plea  in  this  case  is  framed  in  the  very  words  of  the  plea  in  the  case 
•f  CardweU  v.  Lucas j  2  M.  &  W.  Ill,  in  which  it  does  not  seem  to  have 
occurred  to  the  court  or  the  counsel  that  the  words  ^*  signed  by  the  partiesi^^ 
&c.,  might  apply  only  to  instruments  not  under  seal.    It  is  now  argued,  that 
Aasmuch  as  the  previous  words  are  '^  made  or  created  by  Hveiy  and  seisin 
only,  or  by  parol,"  the  distinction  apparently  intended  to  be  established  by 
the  statute  of  frauds  was  between  estates  or  interests  created  by  a  formal 
instrument,  and  those  created  by  mere  matter  in  pais,  which  must  be  esta- 
blished by  the  fidlible  recollection  of  witnesses.    Mr.  Justice  Blackstone,  in 
his  Commentaries,  vol.  ii.  p.  306,  lays  it  down  that  the  statute  of  frauds  has 
restored  the  old  Saxon  form  of  signingy  and  supennlded  it  to  sealing  and 
cleliyery  in  a  case  of  a  deed.    Mr.  Preston,  on  thf  other  hand,  in  his  edi- 
tion of  Sheppard's  Touchstone,  p.  56,  note  24,  treats  this  passage  in  Black- 
Rtone,  as  a  mistake,  from  not  attending  to  the  woids  of  the  statute,  and 
holds  it  clear  that  no  signature  is  necessary  in  the  case  of  a  deed.     It  is 
curious  that  the  question  should  now  for  the  first  time  have  arisen  in  a  court 
of  law,  and  perhaps  as  curious  that  it  is  not  necessary  now  to  determine  it ; 
for  although  the  plea  negatives  signature  only,  and  not  sealing  or  delivery,  by 
the  plaintifis  and  the  deceased,  yet  it  appears  by  the  indenture,  as  set  oat 
*5981   ^"  oyecj  and  *thereb]r  become  part  of  the  declaration,  that  it  was 
^   not  sealed  by  the  plaintiffs.     It  is  true  that  one  piece  of  wax  may 
serve  as  a  seal  for  several  persons,  if  each  of  them  impresses  it  himself,  or 
one  for  all,  by  proper  authority,  or  in  the  presence  of  all,  as  was  held  in 
BaU  v.  Dunstemlley  4  T.  R.  313,  following  Lard  Lovelace's  Case,  W. 
Jones,  268,  but  then  it  must  appear  by  the  deed,  and  profess,  to  be  the  seal 
of  each,  whereas  here  the  seal  appears  by  the  deed,  and  professes  to  be,  the 
seal  not  of  individuals,  but  of  a  corporation.     Therefore,  without  determin- 
ing what  is  the  proper  construction  of  the  statute  of  frauds,  we  see  by  this 
vecord  that  the  indenture  was  not  executed  by  the  plaintiffs  and  the  deceased, 
which  raises  the  principal  question  intended  to  be  argued,  namely,  whether, 
notwithstandine  tne  want  of  such  execution,  they  can  sue  the  defendant,  who 
las  executed,  for  breaches  of  covenant. 

In  discussing  this  question,  the  covenants  must  be  taken  to  have  been  made 
oy  the  defendant  to  and  with  the  plaintiffs  and  the  deceased,  which  takes  this 
case  out  of  the  authority  oi  Berkeley  v.  Hardy,  5  B.  &  C.  355,  (1 1  £.  C.  L.  R.) 
It  is  also  distinguishable  from  CardweU  v.  Lucas,  on  the  one  hand,  and  from 
Bose  V.  PouUon,  2  B.  &  Ad.  822,  (22  £.  C.  L.  R.,)  on  the  other:  from 
the  first,  because  that  was  an  action  by  the  assignee  of  a  supposed  reversion ; 
whereas,  the  lease  not  having  been  executed  by  the  lessor,  no  interest  passed 
by  it  to  the  defendant,  and  there  was  no  reversion  expectant  upon  it  which 
could  be  assigned :  from  the  latter,  because  in  that  case  the  covenants  were 
in  gross,  unconnected  with  any  interest  in  land,  and  in  no  way  incident 
*5991  ^^^^^  ^^  *^^  possession  of  or  reversion  in  another  thing.  In  other 
^  respects  the  case  of  Cardwell  v.  Lucas  is  similar  to  the  present ;  for 
4here,  as  here,  it  appeared  by  the  record  that  the  defendant  had  entered  and 
enjoyed  the  premises  for  the  whole  of  the  term  mentioned  in  the  indenture ; 
and  the  court  in  giving  judgment,  by  no  means  exclude  the  supposition  that 
that  circumstance  might  have  sustained  the  action,  if  it  had  been  between 

VOL.  XLH.  104 


8M  Jones  v.  Gurdon.  H.  T.  1812.  [599 

the  immediate  parties  to  the  deed.  Neither  does  the  case  of  Sojnwd  r. 
Skurro,  Yelv.  18,  exclude  such  supposition ;  for  that  was  an  action  of 
assumpsit,  and  the  consideration  haci  clearly  fkiled ;  though  it  must  be  ad> 
mitted  tht'\t  the  report  of  the  decision  lays  the  law  down  broadly  that,  if  the 
lessor  doe8  not  execute  a  lease,  no  interest  passes,  and  the  deed  is  void,  and 
the  covenants,  as  covenants,  void  also.  It  should,  however,  be  observed 
that  a  covenant,  being  under  seal,  does  not  by  law  require  anv  consideratioQ 
to  support  it,  and  though  an  illegal  consideration  may  be  shown  and  will 
vitiate  it,  and,  if  a  consideration  be  stated  on  the  face  of  a  deed,  a  diflerent 
one  may  be  proved  in  order  to  raise  a  legal  defence,  yet  a  mere  failure  of 
consideration  which  once  existed,  may  have  no  more  eflect  than  a  total 
want  of  consideration  in  the  first  instance.  Several  cases  are  cited  in  Coo. 
Dig.  tit.  Covenant  (F.),  to  show  that,  under  circumstances,  a  failure  of  con- 
sideration will  prevent  an  action  of  covenant  from  being  maintainable:  and 
we  are  by  no  means  prepared  to  deny  this  proposition.  But  in  the  preseot 
case  there  has  not  been  any  such  failure,  and  therefore  we  are  of  opiniot 
that  the  case  comes  within  the  general  rule  laid  down  in  Com.  Dig.  Fait, 
C.  2,  and  the  cases  *there  cited,  viz.  that,  if  one  party  excutes  his  r^g^Q 
part  of  an  indenture,  it  shall  be  his  deed,  though  the  other  does  not  *- 
execute  his  part 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  want  of  executicB 
hy  the  plaintifis  is  no  answer  to  this  action :  but,  as  before  stated,  we  can- 
not fail  to  see  upon  this  record  that  the  demise  is  apparently  by  a  corpora- 
tion, and,  as  we  cannot  judicially  notice  that  no  such  corporation  exists,  «e 
are  of  opinion  that  the  action  is  brought  by  the  wrong  parties,  and  that  the 
defendant  is  entitled  to  our  judgment.  Judgment  for  the  defendant. 


JONES  V.  GURDON,  Esquire. 

Stat  63  6.  3,  c.  93,  sched.  (L.),  rale  18,  imposes  penalties  for  using;  dogs,  gnus,  &c^  to 
kill  game,  without  a  certificate :  and  rale  13  empowers  and  requires  any  two  coo- 
missioners  of  taxes,  or  one  justice  of  the  peace  of  the  county,  dtc,  being  also  a  e«» 
missioner,  on  complaint  to  him  or  them  made  of  any  offence  described  in  the  schedilc 
being  committed  within  his  or  their  district,  to  summon  the  accused  party  and  vii- 
nesses  to  appear  befort  him  or  them,  and  on  appearance  to  hear  and  determtoe,  ftc^ 
and  to  give  judgment  for  penalties,  and,  in  default  of  payment  or  sufficient  distress,  ti 
commit 

Held  that,  under  rule  13,  where  one  justice  and  commissioner  has  taken  an  informatics 
and  issued  his  summons,  a  different  justice  and  commissioner  cannot  hear  and  de1e^ 
mine  the  complaint:  nor  is  such  proceeding,  for  an  offence  under  this  statute,  rendered 
legal  by  stat  3  6. 4,  c.  23,  s.  8. 

And  that  a  second  justice,  haying,  under  these  circumstances,  conricted  a  parly  eharfed 
by  information,  and  committed  him  for  want  of  goods  to  satisfy  a  penalty,  had  acted 
without  jurisdiction,  and  was  not  protected  from  an  action  of  trespass  by  stat  43  G. 
3,  c.  141,  s.  1. 

Trespass.    The  declaration  stated  that  on,  &c.,  and  on  divers  days,  &c.> 
^^  defendant,  with  force  and  arms,  &c.,  and  against  the  peace  of  our  lady  tb« 

Sieen,  beat,"  &jc.,  ^^  seized,  pulled  about,  and  imprisoned  the  plaintiff,  sod 
en,  to  wit  on  the  day  and  year  first  mentioned,  compelled  him  to  go  in 
custody  along  certain  public  streets  avd  highways  to  a  certain  prison  or 
house  of  correction,  and  then  and  there  imprisoned  the  plaintiff  for  a  lone 
time,  to  wit,"  &c.,  *^  whereby  the  plaintiff  has  not  only  been  greatly  injared 
and  exposed  *to  great  obloquy,  but  also  has  been  compelled  to  incur  r«gQ« 
and  has  incurred  great  expense,"  &c.  ^^in  and  about  obtaining  his  '> 
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release,"  &€.,  ^^  to  tha  damage,"  &c.  Plea,  not  guilty,  by  statute.(a)  Dnue 
thereon. 

On  the  trial,  before  Patteson,  J.,  at  the  Ipswich  Summer  assizes,  1840, 
the  facts  appeared  to  be  as  follows. 

On  2d  October,  1838,  an  information  was  laid  before  Mr.  Dawson,  a 
magistrate  of  Suflblk  and  commissioner  for  executing  stat.  52  G.  3,  c.  93,(&) 
chargmg  that  the  plaintiff  had,  on  the  same  day,  been  in  a  field  caJled,  &c., 
in  the  occupation,  &c.,  armed  with  a  gun  in  pursuit  of  game,  not  having  a 
game  certificate.  Mr.  Dawson  thereupon  issued  his  warrant  to  apprehend 
the  plaintiff,(c)  who  absconded  from  his  home,  and  did  not  return  till  March, 
1839.  He  remained  at  home  till  October,  1839,  and  was  then  apprehended 
on  Mr.  Dawson's  warrant,  and  brought  before  the  defendant,  w  iiO  was  also 
a  magistrate  of  Suffolk  and  a  commissioner  under  the  the  last-mentioned 
act.  The  defendant,  on  25th  October,  1839,  after  hearing  witnesses,  one 
of  whom  had  made  a  deposition  on  the  former  occasion  before  Mr.  Dawson, 
convicted  the  plaintiff.     The  conviction  was  drawn  up  as  follows. 

'^  Be  it  remembered  that  on  the  25th  day  of  October,  A.  D.  1839,  at  As- 
sington,  in  the  county  of  Suffolk,  William  Jones,  of  the  parish  of  Stoke  by 
^6021  ^^y'^"^>  ^  ^^  ^^^  *county,  labourer,  was  duly  convicted  by  me, 
•I  John  Gurdon,  Esq.,  for  that  he,  the  said  W.  J.,  did,  on  the  2d  day 
of  October,  a.  d.  1838,  on  land  the  property  of  Sir  Joshua  Rowley,  Baro- 
net, in  the  parish  of  Stoke  aforesaid,  use  a  gun  for  the  purpose  of  taking  or 
killing  game,  not  being  authorized  so  to  do  for  want  of  a  game  certificate ; 
contrary  to  the  statute  in  such  case  made  and  provided :  {d)  the  original 
complaint  or  information  against  the  said  W.  J.  for  the  said  offence  having 
been  made  before  Charles  Dawson,  Esq.,  one  of  her  majesty's  justices  of 
ihe  peace,  and  also  a  commissioner  acting  in  the  execution  of  the  acts  re- 
lating to  assessed  taxes  for  the  district  of  Babergh,  in  the  said  county,  within 
three  calendar  months  after  the  commission  of  the  said  offence :  and  I  did 
adjudge  the  said  W.  J.  for  the  said  offence  to  forfeit  and  pay  the  sum  of 
20/.,  to  be  applied  in  the  manner  directed  by  the  said  statute:  and,  as  it  did 
appear  to  me,  by  the  confession  of  the  said  offender,  that  he  bad  not  goods 
or  chattels  whereon  to  levy  the  aforesaid  penalty,  I  did  commit  the  said  W. 
J.  to  the  House  of  Correction  at  Bury  St.  Edmunds  in  the  said  county, 
iiere  to  .emain  for  the  space  of  six  calendar  months,  unless  the  said  penalty 
*6031  ^^^"^^  ^^  sooner  paid.(e)  *Given  under  my  hand  and  seal,  being 
^   a  justice  of  the  peace  for  the  county  of  Suffolk  and  a  commissioner 

(»)  Stat  81  Jae.  1,  c.  18,  s.  6. 

\^b)  **  For  grantiDg  to  his  majesty  eertain  new  and  additional  daties  of  assessed  taxes ; 
and  for  consolidating  the  same  with  the  former  daties  of  assessed  taxes." 

{e)  The  warrant,  addressed  to  the  constable  of  Stoke  by  Nayland,  recited  the  informa- 
tion, and  proceeded :  **  These  are  therefore  to  command  yon,  in  her  majesty's  name, 
forUjwith  to  apprehend  and  bring  before  me,  or  some  other  of  her  majesty's  justices 
of  the  peace  in  and  for  the  said  county,  the  body  of  the  said  William  Jones,  to  answer 
onto  the  said  complaint,  and  to  be  further  dealt  withal  according  to  law." 

(d)  Stat  63  O.  8,  c.  93,  sched.  (L),  Rules  1  and  13. 

(e)  Stat  68  G.  3,  c.  93,  sched.  (L),  Rule  18,  eracts  that  «It  shall  be  lawful  for  any 
two  commissioners  for  executing  this  act,  or  ft«r  any  one  justice  of  the  peace  of  the 
connty,"  dice,  **  wherein  any  offence  or  offences  mentioned  or  described  in  this  schedule 
shall  be  committed,  such  justice  being  also  a  commissioner  for  executing  this  act ;  and 
he  and  they  is  and  are  hereby  required,  upon  information  or  complaint  to  him  or  them 
made  of  any  such  offence  or  offences  committed  within  the  district  where  he  or  they  shall 
act  as  such  commissioner  or  commissioners,  within  three  calendar  months  aAer  the  of- 
fence shall  be  committed,  to  summon  the  person  or  persons  accused,  and  also  the  wit- 
nesses on  either  side,  to  appear  before  him  or  them ;  and  upon  the  appearance  of  the 
person  or  persons  accused,  or  in  default  of  his  or  their  appearance  according  to  snob 
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acting  in  the  execution  of  the  acts  leletbg  to  assessed  taxes  for  the  distiict 
of  Babergfa,  in  the  said  countj." 

(Signed)  '^  Johk  Gubooh."    '     [l.  s.] 

The  defendant,  on  the  same  day,  made  out  his  warrant  committing  the 
plaintiff  to  the  House  of  Correction  at  Bur}' ;  (a)  for  which  imprisonment  the 
present  action  was  brought.     The  conviction  was  quashed  on  appeal,  the 

Erincipal  objections  being :  That  the  party  convicted  did  not  appear  to  hare 
een  summoned :  that  the  conviction  did  not  appear  to  have  taken  place 
within  three  calendar  months  after  the  offence  had  been  committed :  and  that 
the  information  appeared  to  have  been  laid  before  one  justice,  and  the  plain- 
tiff to  have  been  convicted  by  another.  The  defendant's  counsel  contend- 
ed, on  the  trial  of  the  cause,  that,  assuming  the  conviction  to  have  been 
invalid,  the  action  should  have  been  broudit  not  in  trespass  but  in  case, 
according  to  stat.  43  G.  3,  c.  141,  s.  l.(i)  The  learned  judge,  (after 
*takin^  me  verdict  of  the  jury  as  to  the  amount  of  damages  in  case  r^^fu 
the  plaintiff  should  be  entitled  to  recover,)  directed  a  nonsuit,  giving  ^ 
leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  10/.,  the  amount  found 
by  the  jury. 

Kelly f  in  the  ensuing  term,  moved  accordingly,  and  contended  that,  as 

the  defendant  appeared  by  the  conviction  to  have  acted  without  jurisdictioo, 

the  statute  did  not  protect  him.    A  rule  nisi  was  granted.     In  Alichaelmas 

term  last,(c)  \^es& 

*jB.  Andrews  and  Byles  showed  cause.     The  conviction  is  not   ^ 

summons,  to  proceed  to  hear  and  determine  the  matter  in  a  summary  way ;  and  upci 
due  proof  made  thereof,  either  by  the  voluntary  confession  of  the  person  or  persons  a^ 
cased,  or  by  the  oath  of  one  or  more  credible  witness  or  witnesses,  to  give  jodgnetf 
for  the  penalty  or  penalties,"  dfcc ;  and,  in  default  of  payment  at  the  time  of  conrictioa, 
to  issue  his  warrant  to  levy,  Ac.;  and,  where  sufficient  goods  cannot  be  found,  to  coo- 
mit  the  offender  to  the  House  of  Correction  for  any  space  of  time  not  exceeding  sii 
calendar  months,  unless  the  penalty  be  sooner  paid.  An  appeal  to  the  sessioni  is 
given. 

(a)  Nothing  ultimately  turned  upon  the  warrant,  which  is  therefore  not  set  out  Set 
p.  61 1,  note  (a),  post 

(6)  Stat.  43  G.  3,  c  141 ;  **  to  render  justices  of  the  peace  more  safe  in  the  executioa 
of  their  duty." 

Beet.  1.  **  Whereas  it  is  expedient  that  justices  of  the  peace  in  Great  Britain  and  I^^ 
land  respectively,"  **  who,  by  virtae  of  divers  acts  of  parliament,"  dec,  **  are  authorized 
and  required  to  convict  persons  of  sundry  offences  in  a  summary  way,  should  be  ren- 
dered more  safe  in  the  execution  of  such  their  duty;  be  it  therefore  enacted,*'  &Cn  *'that 
in  all  actions  whatsoever  which  shall,  at  any  time  after  the  passing  of  this  act,be  bron^ 
against  any  justice  or  justices  of  the  peace  in  the  United  Kingdom  of  Great  Bniaia  iad 
Ireland,  for  or  on  account  of  any  conviction  by  him  or  them  bad  or  made,  under  or  bf 
virtue  of  any  act  or  acts  of  parliament  in  force  in  the  said  United  Kingdom;  or  for  or 
by  reason  ot  any  act,  matter,  or  thing  whatsoever,  dond  or  commanded  to  be  done  bj 
such  justice  or  justices,  for  the  levying  of  any  penalty,  apprehending  any  party,  or  for 
or  about  the  carrying  of  any  such  conviction  into  effect;  in  case  such  conviction  shall 
have  been  quashed,  the  plainttff'  or  plaintiffs  in  such  action  or  actions,  besides  the 
value  and  amount  of  the  penalty  or  penalties  which  may  have  been  levied  upon  the  said 
plaintiff*  or  plaintiffs,  in  case  any  levy  thereof  shall  have  been  made,  shall  not  be  entitled 
to  recover  any  more  or  greater  damages  than  the  sum  of  two  pence,  nor  any  costs  of  soit 
whatsoever,  unless  it  shall  be  expressly  alleged  in  the  declaration  in  the  action  wherein 
the  recovery  shall  be  had,  and  which  shall  be  in  an  action  upon  the  ease  only,  that  soch 
acts  were  done  maliciously  and  without  any  reasonable  and  probable  cause." 

By  sect  3,  the  plaintiff*  shall  not  recover  against  the  justice  any  penalty  levied,  ner 
any  damages  or  costs,  if  the  justice  shall  prove  that  the  plaintiff*  was  guilty  of  the  oiHwe 
of  which  he  was  convicted,  dto.,  and  had  undergone  no  greater  pnaishmeat  than  was 
assigned  by  law  to  such  ofi*ence. 

(c)  November  llth.    Before  Lord  DenmanyC.  1^  Patiesoo,  WiUiams,  and 
cidge^Js. 
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regular;  but  the  actioa  is  misconceivedi  and  aihould  bave  been  brought 
in  case,  according  to  stat.  43  G.  3,  c.  141,  s.  1.  Tbat  act  was  passed 
to  give  magistrates  more  extensive  protection  than  they  enjoyed  before; 
and  nothing  in  sect.  1  confines  its  effect  to  cases  where  a  conviction  has 
been  quaked  for  informality.  The  act  is  remedial,  and  to  be  construed 
liberally ;  and,  so  construed,  the  clause  in  question  applies,  whether  the 
magistrate  had  jurisdiction  or  not.  The  words  indeed  are,  '^  in  all  actions^' 
^^  brought  against  any  justice,*'  j^.,  on  accoimt  of  any  conviction  by  him 
made  ^'  under  or  by  virtue  of  any  act  or  acts  of  parliament,"  &c. ;  but  that 
means  a  conviction  of  an  offence  under  any  act.  [Lord  Denman,  C.  J., 
referred  to  Baylis  v.  Striddandy  1  Mann.  &  G.  591,  (39  £.  C.  L.  R.)  ]  The 
question  there  was,  whether  the  convicting  magistrates  had  jurisdiction,  un- 
der Stat.  5  &  6  W.  4,  c.  76,  ss.  60,  65 ;  and  it  was  held  that  they  had  ; 
the  court  did  not  lay  it  down,  in  terms,  that  the  act  43  G.  3,  c.  141,  applies 
only  where  the  magistrates  had  jurisdiction.  The  act  is  quite  general  in 
its  words,  and  extends  to  every  case  where  the  magistrate  has  acted  not 
maliciously  but  bon£  fide,  and  supposing  himself  to  have  jurisdiction. 
[Coleridge,  J.  If  we  suppose  it  to  mean  that  the  magistrate,  having  juris- 
diction, shall  be  protected,  except  where  he  has  acted  maliciously,  is  not  the 
language  of  the  statute  answered?]  In  cases  where  the  jurisdiction  is 
doubtful,  the  protection  ought  not  to  be  withheld.  [Colebidge,  J.  Before 
the  statute,  a  conviction  not  quashed  would  have  been  no  protection,  if  the 
^fiORl  J"^^^  ^^^  ^^^  ^^^  jurisdiction.  If  *the  act  now  protects  him  where 
-I  he  has  acted  wholly  without  jurisdiction,  he  gains  an  advantage  by 
the  conviction  being  quashed.]  All  the  advantages  given  by  this  clause 
are  in  case  of  the  conviction  being  quashed.  Before  the  statute,  a  convic 
tion,  clearly  bad  on  the  fiice  of  it,  would  have  been  no  protection,  though 
the  justice  had  had  jurisdiction ;  now  the  justice  (acting  bon&  fide^  is 
protected,  if  the  conviction  has  been  quashed,  whether  he  had  or  had 
not  jurisdiction.  [Willuhs,  J.  It  was  said  by  Yates,  J.,  in  Sirick- 
Icnd  V.  Wardy  7  T.  R.  633,  and  note  (a)  ibid.,  that,  *Mhe  justice  having 
a  competent  jurisdiction  of  the  matter,  his  judgment  was  conclusive 
till  reversed  or  quashed :  and  that  it  could  not  be  set  aside  at  nisi  prius." 
Id  Massey  v.  Johnson^  12  East,  67,  where  a  conviction,  not  quashed, 
ivas  held  to  support  the  commitment,  the  conviction  was  cl<*arly  bad 
on  the  face  of  it.  That  does  not  bear  out  the  position  that  a  conviction, 
to  justify  the  magistrate,  must  be  unassailable  in  this  court.]  There  are 
many  instances  where  actions  of  trespass  against  magistrates  have  succeeded, 
because  convictions,  not  quashed,  were,  on  the  face  of  them,  bad  :  JVeW" 
man  v.  Bendyshe^  10  A.  &  £.  11,  (37  £.  C.  L.  R. ;)  Wilkins  v.  Wright, 
2  Cro  6l  M.  191 ;  (a)  Mwman  v.  The  Earl  of  Hardwicke,  8  A.  &  E.  124, 
(35  £.  C.  L.  R.)  In  this  last  case  there  was  cCearly  sufficient  jurisdiction, 
if  the  convictions  had  been  well  drawn  up.  In  Gray  v.  Cookson,  16  East, 
13,  21,  Lord  Ellenborough  says  of  stat.  43  G.  3,  c.  141,  ''  Tbat  act  ap- 
pliej  only  to  the  case  of  a  conviction  quashed.  Magistrates  were  before 
protected  in  an  action  of  trespass  by  a  subsisting  conviction  good  upon  the 

*h071  ^^^^  ^^  ^^ '  ^^^  ^^^  ^^^  meant  to  protect  them  *still  further  to  a  cer- 
-I  tain  extent  in  a  case  where  before  they  were  left  unprotected  by  the 
quashing  of  the  conviction."  Therefore,  the  magistrate  is,  so  far  in  a  better 
situation  by  the  conviction  being  quashed.  [Patteson,  J.  Before  the  act, 
a  conviction,  good  on  the  fitce  of  it,  might  have  been  quashed  on  the  merits^, 
and  the  magistrate  would  then  have  been  liable  to  an  action.     An  object 

(a)  See  judgment  of  Bayley,  B.    8.  C.  3  Tyr.  824. 
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sontemplated  by  the  statute  was,  that  he  should  not  be  so  re^nable,  uieielj 
because  the  conviction  had  been  quashed.]  It  may  be  argued,  on  the  odier 
side,  that,  inasmuch  as  sect.  1  contemplates  only  that  jusdces  authorized 
and  required  to  convict  by  virtue  of  divers  acts  of  parliament  *^  should  be 
rendered  more  safe  in  the  execution  of  such  their  duty,"  a  justice  who  goes 
beyond  any  statute  on  which  he  professes  to  convict  is  not  protected,  be- 
cause he  is  not  executing  such  his  duty.  But  stat.  24  G.  2,  e.  44,  s.  1, 
has  words  to  a  similar  eflect,  and  not  more  comprehenave ;  and  the  obser- 
vations on  that  act  in  1  Chitt.  Stat.  645,  note  (1),  (where  many  cases  on  the 
subject  are  collected,)  fully  answer  the  objection  just  stated.  "  The  object 
of  the  legislature  was  to  protect  justices  accidentally  committing  an  error  in 
the  discharge  of  thjir  official  duties,  and  to  enable  them  to  tender  amends 
for  the  wrong  done ;  the  statute  therefore  supposes  a  wrong  to  have  been 
done,  in  consequence  of  some  excess  or  want  of  authority ;  for  where  the 
justice  has  not  exceeded  his  authori^,  the  enactment  is  useless.  Hence,  if 
the  subject-matter  be  within  the  jurisdiction  of  the  magistrate,  and  he  in- 
tended to  act  as  a  magistrate  at  the  time,  and  he  had  reasonable  ground  for 
supposing  that  the  thing  done  by  him  was  in  execution  of  his  auUiority,  he 
is  within  the  protection  of  the  statute,  although  he  acts  erroneously.  The 
^statute  applies,  unless  the  act  be  wholly  aliene  to  the  jurisdiction,  t%m^ 
and  done  (itver^otnifuito.'^  l^^ 

It  is  not,  however,  conceded  that  the  defendant's  act  in  this  case  was  be- 
yond his  jurisdiction.  The  first  magistrate  clearly  had  jurisdiction.  He 
did,  indeed,  act  informally  in  issuing  a  warrant  for  apprehension,  instead  di 
a  summons ;  but  the  warrant  answered  the  purposes  of  a  summons ;  and  the 
appearance  of  the  party,  though  compellea,  made  the  hearing  regular.  If 
there  had  been  neither  warrant  nor  summons,  appearance  would  still  hare 
cured  the  defect.  It  will  be  said  that  stat.  52  G  3,  c.  93  Sched.  (L), 
rule  13,  limits  the  time  for  proceeding  against  ofienders  to  three  ealeiidar 
months  afler  the  offence  has  been  committed :  but,  if  the  information  is  laid 
within  three  months,  and  the  party  then  absconds  till  the  time  has  elapsed, 
can  it  be  said  that  the  jurisdiction  is  gone  ?  If  the  information  be  laid,  and 
the  warrant  issued,  within  three  months,  the  clause  of  limitation  is  satisfied. 
And,  if  the  proper  time  had  been  exceeded,  the  case  is  one  in  which  the 
defendant  would  have  been  held  entitled  to  notice  of  action  under  ^at.  24 
G.  2,  c.  44,  s.  1  ;  the  protection  of  stat.  43  G.  3,  c.  141,  s.  1,  is  not  less 
comprehensive,  and  extends  to  the  warrant  of  commitment  and  what  is  bend 
fide  done  imder  it  in  "  carrying"  the  "  conv'ction  into  effect,"  on  whatever 
ground  the  warrant  may  be  irregular.  Stat.  3  G.  4,  c.  23,  s.  2,  enacts  that, 
where  two  justices  are  authorized  to  hear  and  determine  any  complaint,  ooe 
justice  may  receive  the  original  information,  and  issue  the  summons  or  war- 
rant  for  the  party's  appearance  before  two :  it  seems  to  follow  that,  where 
one  may  hear  and  determine,  another  may  issue  the  summons  and  warrant. 
The  convicting  justice  here  ^professes  to  have  the  original  informa-  r^gAo 
tion  before  him.  [Lord  Denman,  C.  J.  These  are  proceedings  be-  ^ 
fore  commissioners  of  taxes ;  and  a  particular  course  is  pointed  out.]  EacL 
commissioner  here  acts  as  a  justice  in  hearing,  though  the  statute  requires  in 
him  the  further  qualification  of  being  a  commissioner.  If  it  were  always 
necessary  that  the  magistrate  taking  the  original  information  should  convict, 
great  difficulty  would  arise,  especially  waere  the  time  is  limited. 

Kelky  and  'O^Mnlki/y  contril.  By  the  words  of  stat.  52  G.  3,  c.  93,  sched. 
(L),  rule  13,  one  justice  has  no  authority  to  proceed  on  the  warrant  issued  by 
another.    Stat.  3  G.  i,  c.  23,  s.  2,  if  it  would  otherwise  apply,  does  not 
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extend  to  this  case,  where  the  parties  act  as  commissioners,  not  as  justices. 
Again,. rule  13  requires  a  summons,  in  order  that  the  party  charged  may  pre- 
pare for  his  defence.  Here  none  vras  ever  issued ;  but  a  warrant  was  made 
out  for  the  plaintiff's  apprehension.  He  went  away  but  returned ;  after 
which  no  step  was  taken  for  six  months ;  and  he  was  then  apprehended  on 
Mr.  Dawson's  warrant,  and  proceeded  against  on  the  original  information, 
nearly  a  year  after  the  oflence  was  committed.  The  compulsory  appearance 
coula  not  dispense  with  the  total  want  of  a  summons.  There  was  therefore 
DO  jurisdiction  to  convict.  It  is  not  the  object  or  the  effect  of  stat.  43  G.  3, 
c.  141,  that,  where  a  magistrate,  not  having  jurisdiction,  convicts,  no  action 
shall  lie  against  him  if  the  conviction  be  quashed.  The  law,  before  that 
statute,  was  that,  if  the  justice  had  jurisdiction,  a  conviction  by  him,  while 
it  subsisted,  was  a  defence  to  him  aeainst  any  action  by  the  convicted  party: 
*6101  ^^^  ^^  might  happen  that,  when  a  magistrate  had  ^convicted,  having 
^  jurisdiction,  and  the  conviction  was  good  on  the  face  of  it,  the  ses- 
sions might  quash  it  on  appeal,  though  the  magistrate  had  been  right  in  point 
of  law ;  and  he  would  then  have  been  liable  to  an  action.  The  intention 
of  the  statute  was  to  protect  the  magistrate  in  such  cases,  if  he  had  acted 
bond  fide.  Lord  £u.£nborough  tidces  this  view  of  the  act  in  Gray  v 
Cookson^  16  East,  13,  21.  The  main  question  in  Baylis  v.  Strickland^ 
1  Man.  &  G.  591,  (39  E.  C.  L.  R.,)  was  on  the  jurisdiction  to  convict :  but 
the  argument  on  that  point  was  unnecessary,  if  stat.  43  G.  3,  c.  141,  s.  1, 
took  efiect  by  the  mere  quashmg  of  the  conviction,  whether  there  had  been 
jurisdiction  or  not.  Tindal,  C.  J.,  said  there :  '^  The  only  question  is, 
whether  the  magistrates  had  or  had  not  jurisdiction,  under  the  statute,  to 
make  this  conviction ;  inasmuch  as,  if  they  had  such  jurisdiction,  the  pre- 
sent action"  (of  trespass)  "  is  not  maintainable.  For  in  that  case,  if  the 
conviction  be  still  subsisting,  no  action  can  be  maintained  for  acts  done 
under  it ;  and  if  it  has  been  quashed  upon  appeal,  as  appears  to  have  been 
admitted  in  the  course  of  the  argument  on  both  sides,  then  under  the  43  G. 
3,  c.  141,  the  plaintiff  ought  to  have  declared  in  case,  and  not  in  trespass." 
And  it  cannot,  in  reason,  be  supposed  that  the  act  meant  to  deprive  parties 
of  their  remedy,  against  whom  a  magistrate  had  acted  without  jurisdiction. 
If  this  be  the  effect  of  the  statute,  a  person  so  convicted  must  either  forego 
his  right  of  action,  or  submit  to  punishment  under  the  conviction  that  it 
may  not  be  quashed  on  appeal.  The  words  "  conviction  "  "  under  or  by 
virtue  of  any  act  or  acts  of  pariiament "  do  not  apply  where  the  conviction 
*6111  ^  °^^  ^justified  by  the  act  on  which  it  professes  to  be  grounded.  In 
-I  cases  as  to  notice  of  action,  under  stat.  24  G.  2,  c.  44,  a  more  lax 
construction  may  perhaps  be  allowable:  and,  if  a  magistrate  has  acted 
within  his  general  jurisdiction  as  a. justice,  it  n.ay  be  reasonable  that  he 
should  have  notice  of  action.  The  commitment  here  is  not  an  apt  done 
^' for  or  about  the  carrying  of  any  "  ^^  conviction  into  effect;"  for  the  war- 
rant of  commitment  varies  substantially  from  the  conviction,  (a) 

Our.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  this  term,  (January  12th,)  delivered  the  judgment 
of  the  court. 

This  was  an  action  of  trespass  for  false  imprisonment,  in  which  there  was 
a  nonsuit,  with  liberty  to  move  to  enter  a  verdict  for  die  plaintiff  for  10/., 

(a)  The  defendant's  warrant  stated  that  the  plaintiff  did,  on  3d  October,  183S,  shoot  a 
hare  on  the  property  of  8ir  Joshna  Rowley,  withoat  having  sach  certificate,  &c.  The 
farther  observations  on  this  point  are  omitted.  Wirkti  r.  Clutterbude^  8  Bing.  488,  (9  B 
C.  L.  R.,)  and  JZogtrt  y.  /oius,  d  B.  dc  C.  400,  (10  E.  C.  L.  R^)  were  referred  to. 
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the  amount  of  damages  fixmd  by  the  juiy.  Tlie  plaintiff  had  been  cm 
▼icted  before  the  defendant,  who  was  a  justice  of  the  peace  for  the  county  of 
Suflblk,  and  a  commissioner  of  taxes :  and  the  conviction  had  been  quaked 
upon  appeal  at  the  quarter  sessions.  The  defendant  therefore  contended  that, 
under  stat.  43  G.  3,  c.  141^  an  action  of  trespass  would  not  lie,  but  snactkm 
on  the  case  only;  and  upon  that  ground  the  nonsuit  proceeded.  The  plain- 
tiff contends  that  the  statute  43  6.  3,  c.  141,  does  not  apply  where  there  is 
a  want  of  jurisdiction,  as  was  laid  down  in  Massey  v.  Johnim^  12  East,  67: 
and  this  case  turns  entirely  upon  the  question  whether  the  diefiendant  had 
*jurisdictionornot  There  were^indeed,  several  technical  objections  to  r^u^ 
the  conviction  and  commitment ;  but  it  is  unnecessary  to  notice  them.  ^ 

The  conviction  was  for  killing  a  hare,  not  having  a  game  certificate,  oo 
the  2d  October,  1838  :  and  it  proceeded  upon  stat.  52  G.  3,  c.  93,  scbed. 
(L),  rules  1,  12,  and  13;  and  was  dated  on  the  25th  October,  1839.  Rak 
13  provides,  in  substance,  that  it  shall  be  lawful  for  any  one  justice  of  the 
peace,  such  justice  being  also  a  commissioner  of  taxes,  upon  information  or 
complaint  to  him  made  within  three  calendar  months  after  the  rffence  sfaail 
be  committed,  to  summon  the  person  accused  and  the  witnesses  before  him, 
and  on  appearance,  or  default  of  appearance,  to  proceed  to  hear  and  deter- 
mine the  matter  in  a  summarj'  way,  and  upon  due  proof  to  convict.  It  vas 
contended  by  the  plaintiff  that  under  this  rule  the  anwiction  must  be  withb 
three  calendar  months  of  the  offence,  whereas  in  the  present  case  it  was  not 
until  more  than  a  year  after  it  It  was  answered  that  the  rule  only  reqaiics 
the  information  or  complaint  to  be  within  three  calendar  months :  and,  ii 
order  to  show  that  the  proceedings  were  correct,  the  defendant  put  in  the 
original  information,  dated  2d  October,  1838,  the  very  day  when  the  ofleoce 
was  committed,  and  a  warrant  of  apprehension  (not  a  summons)  dated  the 
same  day.  This  information,  however,  was  made,  not  to  the  defendant,  but 
to  a  Mr.  Dawson,  who  was  a  justice  of  the  peace  and  commissioner:  and 
the  warrant  was  signed  by  Mr.  Dawson  only.  The  plaintiff  had  absconded 
on  the  2d  October,  1838,  and  did  not  return  until  after  three  cakodu 
months,  namely,  in  March,  1839.  He  remained  at  home  until  the  35tli 
October,  1839,  when  he  was  brought  before  the  <lefendant,  ^having  r«^|3 
been  apprehended  upon  Mr.  Dawson's  warrant.  Passing  over  the  ^ 
illegality  of  issuing  a  warrant  where  the  rule  13  requires  a  summons,  and 
enables  the  justice  to  proceed  in  default  of  appearance,  and  assuming  thai 
the  limitation  of  three  calendar  months  applies  to  the  information  or  cchd- 
plaint  only,  the  question  here  arises  whether  the  defendant  had  jurisdiction 
to  proceed  upon  the  information  made  to  Mr.  Dawson. 

It  may  be  conceded  that  in  general,  where  no  provision  is  made  to  the 
contrary,  the  original  information  or  complaint  may  be  made  to  one  justicft 
and  anqther  may  hear  and  determine  the  matter.  The  stat.  3  G.  4,  c.  23, 
s.  2,  in  the  latter  part  of  that  section,  recocmises  such  a  course  of  procenl- 
ing  very  distinctly.  This  case,  however,  depends,  not  upon  the  geneial 
rule,  or  upon  the  statute  8  G.  4,  c.  23,  but  upon  the  words  of  rule  13  in 
stat.  52  G.  3,  c.  93,  sched.  (L),  which  gives  the  jurisdiction.  T)te  words 
are,  that  it  shall  be  lawful  for  any  one  justice,  being  also  a  commissioner,  to 
summon  the  person  accused  to  appear  before  Mm,  (not  adding  *'  or  anj  other 
justice  and  commissioner"  or  any  equivalent  words,)  and,  upon  appearance 
or  default,  to  proceed. 

We  are  of  opinion  that  this  rule  does  not  authorize  any  justice  to  hear  the 
matter  except  that  one  to  whom  the  information  or  complaint  is  made,  and 
that  the  statute  3  G.  4,  c.  23,  s.  2,  does  not  make  any  difference,  inasmuch 
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as  that  statute  contains  no  enactment  that  one  justice  may  summon  and 
another  hear,  but  only  recognises  such  a  course  of  proceeding  incidentally ; 
the  enactment  being  only  that,  when  the  law  requires  two  or  more  to  hear, 
one  only  may  take  the  information.  This  being  the  construction  which  we 
fieel  ourselves  bound  to  put  upon  rule  13  in  stat.  52  G.  3,  c.  93,  sched.  (L), 
*6141  ^^  ^follows  that  the  defendant  had  no  jurisdiction  in  the  particular 
^  case,  and  that  the  statute  of  43  G.  3,  c.  141,  does  not  apply. 
This  rule  must  therefore  be  made  absolute  to  enter  a  verdict  for  the 
plaintiff  for  10/.  ^  Rule  absolute. 

FLATHER  v.  STUBBS  and  Another. 

Assignees  of  a  bankrapt  sold  his  hoases  by  anction  for  the  benefit  of  the  creditors,  and 
the  purchaser  signed  a  contract,  by  which,  after  reciting  the  purchase,  and  payment 
of  a  deposit,  he  engaged  to  complete  snch  purchase  on  the  terms  of  the  conditions  of 
sale,  which  both  parties  agreed  by  the  contract  to  fulfil. 

Held,  that  the  contract  was  an  instrument  exempted  from  stamp  duty  by  stat.  6  0. 4, 
C*  in,  s.  98* 

Assumpsit  against  the  vendors  by  auction  of  six  dwelling-houses,  for  not 
delivering  to  plaintiff,  the  purchaser,  an  abstract  of  a  good  and  valid  title, 
in  pursuance  of  the  conditions  of  sale.  Counts  for  money  had  and  received, 
and  on  an  accotmt  stated.    Plea  (among  others)  non-assumpsit. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  sittings  in  Middlesex* 
after  Michaelmas  term,  1840,  it  appeared  that  the  houses  were  put  up  for 
sale  by  the  defendants,  as  assignees  of  Lashmar,  a  bankrupt,  and  sold  by 
auction,  for  the  benefit  of  the  creditors,  and  that  the  plaintiff  became  the 
purchaser,  paid  a  deposit,  and  signed  a  contract  of  sale,  by  which  it  was 
declared  and  agreed  between  the  vendors  and  plaintiff  that  plaintiff  had 
become  the  purchaser  at  the  sum,  &c.,  and  paid  a  deposit  of,  &c.,  and. 
agreed  to  pay  the  remainder  on,  &c.,  and  that  die  conditions  of  sale  should 
be  taken  as  &ie  terms  of  agreement  for  the  said  sale,  and  be  observed  and 
fulfilled  by  the  parties  respectively,  &c.  This  contract,  produced  by  the 
auctioneer,  was  objected  to  by  the  defendants'  counsel,  being  unstamped ; 
and  the  Lord  Chief  Justice  thereupon  directed  a  nonsuit.  Platty  in  the 
•R1  ^1  ^^^^^S  ^cn^i  obtained  a  rule  nisi  *on  the  ground  that,  by  stat.  6  G.  4, 
-■  c.  16,  s.  98,(a)  no  stamp  was  necessary.(o)  Patteson,  J.,  referred 
to  Bex  V.  Winstanley.{c)    In  Michaelmas  vacation,  1841, (<f) 

(a)  8tat  6  O.  4,  c.  16,  s.  98,  enacts,  "Tbat  after  this  act  shall  have  come  into,  effect  all 
commissions  of  bankrupt,  and  also  all  deeds,  conveyances,  assignments,  surrenders, 
admissions  and  other  assnrances  of,  or  to,  or  relating  solely  to  any  freehold,  leasehold, 
copyhold  or  customary  messuages,  lands  or  tenements,  or  any  mortgage,  charge  or  other 
encumbrance  upon,  or  any  estate,  right  or  interest  of  and  in  any  messuages,  lands,  tene- 
ments or  personal  estate,  being  the  estate  of  or  belonging  to  any  bankrupt  or  bankrupts, 
or  part  or  parcel  thereof,  and  which  after  the  execation  of  such  deeds,  conveyances, 
assignnents,  surrenders  or  assnrances  respectively  shall,  either  at  law  or  in  equity,  be 
or  remain  the  estate  and  property  of  such  bankrupt  or  bankrupts,  or  the  assignee  or 
assignees  appointed  or  chosen  by  virtue  of  the  commission  issued  against  him  or  them 
respectively,  and  also  all  powers  of  attorney,  writs  of  supersedeas  and  procedendo,  cer- 
tificates of  conformity,  affidavits,  and  all  other  instruments  and  writings  whatsoever  relat-' 
ing  solely  to  the  estate  or  effects  of  any  bankrupt  or  bankrupts,  or  any  part  thereof,  or  to 
any  proceedings  under  any  commission  of  bankrupt,  and  alt  advertisements  inserted  in 
the  London  Gazette  relating  solely  to  matters  in  bankruptcy,  shall  not  be  liable  to  any 
stamp  duty  or  any  other  government  duty  whatsoever,  and  all  sales  of  any  real  or  per- 
sonal estate  of  any  bankrupt  or  bankrupts  shall  not  be  liable  to  any  auction  daty.** 

(b)  There  was  another  ground  of  motion,  which  the  court  thought  insufficient,  and 
which  it  is  unnecessary  to  state. 

(c)  In  Ezch.  3  T.  &  J.  1S4 ;  in  Ezch.  Ch.  3  Y.  dc  J.  126 ;  in  Dom«  Proc  1  Cro.  4  h 
434;  8.  C.  {AUomeyGtntral  v.  Wvutanley,)  6  Bligh.  N.  8.  180. 

{d)  November  27th.  Before  Lord  Denman,  C.  J^  Williams,  Coleridge,  and  Wight 
man,  Js. 

VOL.  XLH.  105  4  A  2' 


834  Flather  v.  Stubbs.  H.  T.  1842.  [815 

Thaiger  and  SuMnn  showed  cause.  If  the  legislature  had  intended  ades 
to  be  exempt  by  stat.  6  G.  4,  c.  16,  s.  98,  they  would  hare  expressed  d» 
intention  in  terms.  A  duty  must  be  imposed  by  clear  words ;  but,  irhen  » 
imposed,  it  is  revocable  only  by  words  equally  clear.  If  a  convejfance  to 
the  plaintiff  had  been  executed,  the  exemption  would  not  hare  attached, 
being  expressly  withheld  where  the  estate  does  not  "remain  the  r«^.g 
estate  *and  property  of  such  bankrupt"  Then  it  would  be  strange  ^ 
if  an  agreement  for  a  conyeyance,  under  the  same  circumstances,  should 
escape  me  duty.  No  case  has  arisen  upon  this  section  as  to  stamp  daty  a 
a  contract.  It  was,  indeed,  decided,  in  Rsx  v.  Winstanleyy  that  no  auctks 
duty  could  be  claimed  under  this  section  on  the  sale  of  a  bankrupt's  estates 
by  order  of  the  assignees,  thoudi,  in  Coart  y.  Creed^  2  £sp.  N.  P.  C.  699, 
the  duty  had  be«i  held  payable,  under  stat.  19  G.  3,  c.  56,  s.  15,  od  sde 
of  such  estates  at  the  mstance  of  a  mortoagee.  And  in  Rex  y.  WmAoAi 
(where  Rex  y.  AhhoUj  3  Price,  178,  under  the  same  clause,  was  cited)  it 
was  argued  that  the  exemption  firom  auction  duty  did  not  apply,  because 
the  estate  of  the  mortgagee  was  sold,  and  the  sale  could  not  hare  lalca 

Elace  by  the  mere  order  of  the  assignees.  But  the  learned  judges  wbode- 
yered  their  opinions  in  the  House  of  Lords  held  that  the  aue  was  eotiidj 
a  sale  of  the  bankrupt  mortgagor's  estate,  and  by  direction  of  the  assi^inees, 
on  which  ground  the  exemption  of  stat.  6  G.  4,  c.  16,  s.  98,  vras  coosideRfl 
to  attach,  me  intention  of  that  clause  being  to  prevent  such  charges  fioa 
falling  upon  the  estate  of  the  bankrupt.  The  question  has  always  been,  If 
whom  the  estate  was  sold,  and  upon  whom  the  expense  of  duty  would  UL 
This  appears  from  the  obseryations  on  the  cases  in  1  Sugd.  Vend,  k  PurcL 
21,  chap.  1,  s.  1,  S  7,  lOdi  ed.  The  words  of  stat  6  G.  4,  c.  16,  &  96, 
are  different  from  those  of  stat.  19  G.  3,  c.  56,  s.  15  ;  and  the  charge  beie 
would  fall  upon  the  yendee,  not  on  the  bankrupt's  estate.  [Coleiidg£,J« 
What  is  there  unreasonable  in  exempting  *the  contract  of  sale  from  r^ 
duty,  though  the  conyeyance  should  be  liable  ?]  At  least  the  words  ^ 
of  the  clause  do  not  bear  out  such  an  exemption.  The  general  terms  used 
in  it  must  be  understood  consistently  with  those  m  company  with  lAkk 
they  appear:  ^^all  other  instruments  and  writings"  must  mean  suchasaie 
eiusdem  generis  with  those  mentioned  immediately  before :  and  the  id 
clause,  exempting  sales  of  the  real  or  personal  estate  of  any  bankrupt  fnia 
auction  duty,  would  haye  been  needless  if,  by  the  preceding  words,  aD 
instruments  relating  to  such  estate  had  been  exempted  from  any  goTtnt- 
ment  duty.  [Colebidge,  J.  How  can  you  show  that  the  stamp  duty  bae 
would  not  be  a  charge  on  the  bankrupt's  property  ?  The  contract  wouU 
be  part  of  the  expenses.  A  person  intending  to  purchase  would  considtf 
what  that  would  cost  him.]  The  conyeyance  itself  would  clearly  be  liibk 
to  stamp  duty ;  yet  that,  too,  becomes  a  charge  on  the  estate.  The  oofi- 
tract,  under  which  the  plaintiff  took  an  ecjuitable  interest  in  the  propei^Y 
was  not,  any  more  than  a  c^nyejrance,  an  mstrument  ^^  relating  solely  to  tke 
estate  or  effects  of  any  bankrupt." 

PlaU,  and  TFU&g,  contiJL.  The  intention  of  stat.  6  G.  4,  c.  16,  s.  98, 
was  to  render  the  bankrupt's  estate  as  productiye  as  possible  to  creditors  bj 
taking  off  burdens ;  and  the  meaning  of  the  words  is,  that,  whateyer  io^ 
ment  is  executed,  under  which  the  bankrupt  or  asagnees  retain  a  ri^t,it 
i^all  be  exempt  from  duty.  Sect.  98  enumerates  particulariy  ceitau  it* 
stniments  as  subjects  of  exemption,  and  then  adds,  ^^  and  all  other  instni- 
ments  and  writings  whatsoeyer  relating  solely  to  the  estate  and  effects  r^^jg 
of  any  bankrupv'  **or  to  any  ^proceedings  under  any  commis-  ^ 
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sion  of  bankrapt."  [Lord  Denmah,  C.  J.  We  shoald  understand  **  pro^ 
ceedings"  there  to  mean  legal  proceedbgs.]  It  is  suggested  that  ^^  all  o&ier 
iDStniments"  must  mean  others  ejusdem  generis ;  but  the  word  "  whatso- 
ever" demands  a  larger  coastruction.  Rex  r.  Wbistanleyy  1  Cro.  &  J.  434, 
(S.  C.  Attorney-General  v.  Wmdanley,  5  Bligfa.  N.  S.  130,)  is  decisive,  in 
a  case  under  the  same  statute.  Lord  Wvkford  said  there :  *^  In  all  revenue 
cases,  let  the  officers  of  government  take  care  that  the  legidature  is  made  to 
speak  plain  and  intelligible  lan^age."  ''  If  there  is  any  doubt,"  the  bene- 
fit of  uat  doubt  shotud  be  given  to  the  subject."  And  Lord  Ellen- 
BOBOUGH,  in  Wdrringtan  v.  FurboTj  8  East,  242,  245,  used  very  similar 
language.  A  conveyance  from  the  assignees  to  a  purchaser  would  be  sub- 
ject to  duty,  because  they  would  not  take  or  retain  any  thing  under  it :  it  is 
otherwise  with  a  contract  of  sale  executed  by  them ;  and,  if  it  is  available 
in  their  hands  without  a  stamp,  it  must  be  equally  so  in  Ae  hands  of  those 
with  whom  they  contract.  The  expense  of  a  conveyance  must  be  borne  by 
the  purchaser :  but,  if  it  were  necessary  to  stamp  the  contract,  the  whole  of 
that  expense  would  probably  be  borne  by  the  estate.         Cur.  adv,  mM, 

Lord  Denman,  Cf.  J.,  in  this  term,  (Januaiy  12th,)  delivered  the  judg- 
ment of  the  court.  After  shortly  stating  the  iisicts,  and  the  enactment  of  stat. 
6  G.  4,  c.  16,  8. 98,  his  lordship  said :  We  think  that  the  contract  here  is 
an  instrument  coming  within  the  very  words  of  the  statute.  Two  or  three 
*6191  ^^^^^  which  have  been  decided  *on  the  subject  of  auction  duty  were 
-'  cited  on  the  argument :  but  it  is  not  necessary  to  apply  any  prin- 
ciple deduced  from  those,  because,  in  the  present  case,  the  very  terms  of 
the  exempting  clause  are  strictly  applicable.  Rule  absolute. 


In  the  Matter  <tf  CLARKE. 

Retnrn  to  a  habeas  corpus,  by  the  warden  of  the  Fleet,  statiDg  that  a  prisoner  was  com- 
mitted to  his  custody  "  npon  the  following  order,"  and  then  setting  ont  an  order  par- 
porting  to  be  made  by  the  Master  of  the  Rolls : 

Meld  insufficient,  as  not  directly  averring  by  whom  the  order  was  made. 

The  return,  being  amended,  stated  that  Sie  committal  was  *<  by  an  order  of  the  Court  of 
Chancery,  made  by  H.  Lord  L^  Master  of  the  Rolls,  of  which  the  following  is  a  copy," 
setting  it  out  as  before :  Htld  sufficient :  and  that  an  order  by  the  Master  of  the  Rolls 
was  properly  described  as  an  order  of  the  Court  of  Chancery. 

The  order  stated  that,  the  prisoner  being  broaght  to  the  bar  of  the  court  under  a  com- 
mission of  rebellion  for  not  putting  in  an  answer,  and  persisting  in  his  contempt,  it 
was  ordered,  on  motion  by  counsel,  that  he  be  turned  over  to  the  Fleet  prison,  and 
remain  there  till  he  hath  answered^  and  cleared  his  contempt,  and  the  court  make  fur- 
ther order: 

Bdd,  on  motion  to  quash  the  return  and  discharge  the  prisoner:  That  no  further  states 
ment  of  a  warrant  or  authority  for  the  committal  was  requisite ;  and  that,  on  this  re- 
turn, the  court  would  not  intend  that  the  order  might  have  been  made  elsewhere  than 
at  the  bar,  properly  so  described,  of  the  Court  of  Chancery ;  or  at  such  a  time  that  the 
prisoner  might,  by  the  practice  of  the  Court  of  Chancery,  or  by  stat  1 1  0. 4,  dc  1  W.  4^ 
c  86,  be  entitled  to  his  discharge  on  habeas  corpus. 

That,  the  order  appearing  by  this  statement  of  the  Master  of  the  Rolls  to  be  made  in  due 
exercise  of  his  jurisdiction,  this  court  would  not  receive  affidavits  to  show  that  the 
order  was  made  in  a  private  room  and  not  in  court 

Also,  that  affidavits,  if  admitted,  to  prove  that  the  Master  of  the  Rolls  was  acting  else- 
where than  at  his  court  in  the  Rolls'  house  would  not  have  invalidated  the  order ;  the 
Master  of  the  RoUs  having  a  juriadietion,  which  this  court  wcmld  recognise,  when  sit- 
ting elsewbere. 

Pashleyy  on  January  ITth,  moved  for  a  habeas  corpus  cum  causft  to  be 
directed  to  the  warden  of  the  Fleet,  to  bring  up  the  body  ci  William  ff^'^ 
Tliomas  Chike«  on  aflUarits,  in  subatanoei  as  ioUowa. 
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John  Clarke  and  others  filed  a  bill  in  Chancery  against  the  said  W.  S.  T. 
Clarke,  to  which  he  appeared,  but  (for  reasons  now  stated)  was  unable  to 
put  in  his  answer.  The  plaintifls  in  equity  sued  out  a  commission  of  rebel- 
lion against  him  for  not  putting  in  his  answer ;  and  he  was  thereupoo  ar- 
rested on  13th  October,  1841,  at  Lincohi,  by  Bartholomew  Oates,  a  AmSTt 
officer  and  ^commissioner  named  in  the  commission,  who  brought  r^^an 
him  in  custody  to  London,  and,  on  October  15(h,  took  him  to  the  ^ 
private  residence  of  Lord  Langdai<e,  the  Master  of  the  Rolls,  in  Grosrenor 
street.  He  was  there  conducted  into  a  room  where  Lord  Langdale,  tbe 
plaintiflPs  counsel  and  solicitor,  and  two  or  three  other  persons,  were,  and 
was  asked  by  Lord  Langdale  why  he  had  not  put  in  his  answer.  He  r^ 
plied  that  he  was  unable  to  do  so,  for  reasons  which  he  gave.  After  some 
conversation  between  Lord  Langdale,  the  counsel  and  solicitor,  which  W. 
S.  T.  Clarke  heard  but  imperfecdy  (but  which  related,  as  he  believed,  to 
the  commission  not  being  yet  returnable,)  Lord  Langdale  directed  that  he 
should  be  transferred  from  the  custody  of  Oates  and  delivered  to  the  warden 
of  the  Fleet ;  and  Oates  thereupon  took  him  to  the  office  of  the  plaintifls' 
solicitors,  where  he  remained  between  one  and  two  hours :  he  was  then  takes 
by  Oates  to  the  Fleet,  and  delivered  to  the  warden.  W.  S.  T.  Clarke  had 
no  counsel  or  other  person  present  on  his  behalf  when  Lord  Langdale's 
direction  was  given.  And  he  deposed  that  the  only  occasion  on  which  be 
was  brought  to  the  bar  of  the  Court  of  Chancery  was  on  December  2K 
1841,  when  the  plaintiffs  brought  him  by  habeas  corpus  into  the  Rolis 
Court,  Chanceiy  Lane,  and  he  was  remanded  thence  to  the  Fleet,  and  tk 
bill  ordered  to  oe  taken  pro  confesso :  and  that  he  did  not  know  whetha 
the  warden  received  the  commission  of  rebellion  or  any  written  order  or 
direction  as  his  authority  for  receiving  and  detaining  the  deponent. 

The  writ  was  issued  as  prayed ;  and  the  warden  returned, — 

*^  That,  before  the  coming  of  the  queen's  writ  of  ^habeas  corpus,"  r^^t 
&c.,  "  to  wit,  on  the  15th  October,  1841,  William  Saint  Thomas  ^ 
Clarke,  in  the  said  writ  named,  was  committed  to  my  custody  upon  the  fol- 
lowing order. 

''  Master  of  the  Rolls. 

«  Fridav,  the  15th  day  of  October,  in  the  fifth  year,"  &c., "  1841. 

^*  Between  John  Clarke  and  others,         ....      plaintifi. 
William  Saint  Thomas  Clarke,       ...       defendant 

**  The  defendant,  William  Saint  Thomas  Clarke,  bein^  this  day  broogk 
to  the  bar  of  this  court  by  virtue  of  a  commission  of  rebellion  for  not  puttiof 
in  his  answer  to  the  plaintiffs'  bill,  and  the  said  defendant  still  persisting  io 
his  contempt,  it  is,  on  the  motion  of  Mr.  /tott,  of  counsel  for  the  plaiotifi, 
ordered  that  the  said  defendant  William  Saint  Thomas  Clarke  be  turned  orer 
to  the  prison  of  the  Fleet,  and  that  he  do  remain  there  till  be  hath  folly  u- 
swered  the  plaintiffs'  bill,  cleared  his  contempt,  and  this  court  make  (An 
order  to  the  contrary."  The  return  then  stated  proceedings  by  which  Chdce 
was  after^vards  charged  in  execution  at  the  instance  of  other  plaintifls,  and 
discharged :  and  that,  '^  on  the  16th  December,  1841,  a  writ  of  habeas  coipvs 
cum  causis  was  left  returnable  in  the  Court  of  Chanceiy  on  Tuesday,  the 
21st  December,  instant,  endorsed  ^  By  the  Lord  High  Chancellor  of  Gtt^ 
Britain.  At  the  instance  of  John  Clarke  and  others.  Wainewrigfat,  Clerk/ 
Oq  the  21st  December,  1841,  he  was  taken  into  the  Court  of  Chmuxfjvii 
remanded." 

The  return  being  in  court, 

Pashley  (on  January  21st)  moved  that  it  might  be  filed ;  which  being  doue. 
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he  moved  that  the  return  mi^ht  be  quashed  and  the  prisoner  discharged. 
*6221   '^^  affidavits  *used  m  moving  for  the  writ  show  ground  for  the 

^  discharge.  [Lord  Denman,  C.  J.  We  cannot  look  into  affidavits.] 
It  is  not  proposed  to  go  into  the  merits  of  the  commitment,  but  to  show  that 
no  real  adjudication  took  place  at  the  bar  of  the  Court  of  Chancery,  where, 
if  at  all,  the  commitment  for  contempt  should  have  been  ordered,  bv  stat. 
11 G.  4,  &  1  W.  4,  c.  36,  s.  15.  The  opinions  of  the  roajoritv  of  the  judges 
stated  in  4  Bac.  Abr.  140 — 146,  Habeas  Corpus^  (B),  (7th  ed.,)  support  the 
admissibility  of  affidavits.  And,  further,  this  is  a  case  in  which  the  truth 
of  the  facts  may  be  inquired  into  under  stat.  56  G.  3,  c.  100,  s.  3,  the  pro- 
ceeding m  which  Clarke  is  committed  not  being  *'  a  crimmal  or  supposed 
criminal  matter ;"  nor  process  in  a  civil  suit :  Ex  parte  Beechmg^  4  B.  &  C. 
136,  (10  E.  C.  L.  R.)  In  Le(maTd  WaUorCs  Case,  9  A.  &  E.  731,  (36  E. 
C.  L.  R.,)  it  was  not  laid  down  that  for  some  purposes,  at  least,  affidavits 
might  not  be  receivable.  Coleridge,  J.,  said,  m  the  Case  of  the  Sheriff  of 
Middlesex,  11  A.  &  E.  273,  296,  (39  E.  C.  L.  R.,)  "It  is  contended  that 
affidavits  may  be  received  to  explain  the  facts  returned.  But  the  return 
states  amply  an  adjudication  of  contempt.  There  is  nothing  in  the  affidavits 
referred  to  which  controverts  the  fact  of  such  an  adjudication."  But  here 
the  affidavits  would  explain  the  facts  returned,  and  would  not  controvert  the 
return  bv  denying  the  adjudication ;  for  the  warden  does  not  assert  that  the 
Court  of  Chancery  made  an  order,  but  only  that  Clarke  was  committed  to 
his  custody  *^  upon  the  following  order,"  which  is  then  set  out.  A  return 
io  such  terms  is,  on  the  iisice  of  it,  bad.  It  should,  at  least,  have  pursued 
the  form  used  in  TVie  Case  of  the  Earl  of  Shaftesbury,  6  How.  St.  Tr.  1269, 
which  perhaps  might  have  sufficed. 
*6231       *J!i^^  and  Crompton,  who  opposed  the  discharge  on  behalf  of 

^  the  plaintiffs  in  the  chancery  suit,  were  called  upon  by  the  court  to 
answer  this  last  objection. 

The  commissioner  of  rebellion,  when  he  delivers  the  party  to  the  warden, 
delivers  only  a  copy  of  the  order.  [Wightbian,  J.  This  neither  is  the  paper 
itself,  nor  purports  to  be  a  copy.]  The  warden  sets  out  the  order  on  his 
own  responsibility,  and  is  liable  for  a  false  return  if  he  alleges  it  untruly. 
And  the  return  states  that,  after  the  committal,  a  habeas  corpus  was  sued 
out  bv  the  plaintiffs  in  the  chancery  suit,  under  which  Clarke  was  *'  taken 
into  the  Court  of  Chancery  and  remanded."  The  original  authority  may  be 
inferred  irom  this.  [Coleridge,  J.  We  know  nothing  of  that  proceeding.] 
That  part  of  the  return  shows  that  the  party  b,  now  at  least,  a  prisoner  of 
the  Court  of  Chancery  at  the  suit  of  Jcmn  Clarke  and  others ;  and  this  court 
will  not  interfere  where  the  commitment  appears  to  be  by  another  court  in  a 
case  there  depending;  Barrack  v.  Jfewton,  1  Q.  B.  626,  (41  E.  C.  L.  R.) 
[Lord  Denmak,  C.  J.  The  point  was  taken  for  granted  there.1  If  the  court 
think  the  objection  fatal,  leave  will  probably  be  given  to  amend,  as  the  defect 
is  in  form  only.  [Lord  Dekman,  o.  J.  You  appear  for  the  plaintiffs  in  the 
suit ;  we  do  not  know  that  the  warden  wbhes  to  amend.]  His  clerk  is  here, 
and  requests  that  the  application  may  be  made.  The  amendment  will  consist 
in  stating  that  the  Master  of  the  Iu>lls  made  an  order,  of  which  the  recited 
instrument  is  a  copy.  If  the  prisoner  is  now  discharged,  the  plaintiffs, 
without  any  iault  of  their  own,  must,  by  stat.  11  G.  4,  &  1  W.  4,  c.  36,  s.  15, 
*6241   ^^  ^'  ^^^^  ^^^  ^^  benefit  of  their  process  of  contempt.     [Lord  *De5- 

-'  MAN,  C.  J.  In  Leonard  Wdison^s  Case  the  return  was  amended,  but 
by  consent.]  No  consent  was  necessary.  *^  Want  of  averment  of"  ^^matter 
of  fiict,  may  be  amended  in  a  return  in  court;  Anonymous  Case,  in  1  Mod. 
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102 :  and  it  seems  by  that  case  that,  before  the  retom  was  filed,  the  pirtj 
returning  mij^t  amend  it  himself,  at  his  peril.  ChanJben^i  Com^  Cro.  Car. 
133,  is  also  m  favour  of  the  amendment 

Pashley^  contr&.  The  remand  on  December  21st  is  not  equTaleat  to  an 
adjudication  of  contempt.  [Lord  Demman,  C.  J.  We  have  no  doubt  cf 
that.]  There  is  no  authority  for  permitting  an  amendment,  vithoat  coneit, 
when  a  retumisfiled.  And,  if  the  court  had  a  discretionary  power,  it  woiiU 
not  exercise  that  discretion  to  exclude  truth  and  support  an  irregular  \m 
diction. 

Lord  Denbcan,  C.  J.  The  objection  which  has  hem  takoi  appetn  deari) 
^od.  A  written  paper  is  returned,  widiout  statbj^  any  quarter  fiom  vUd 
it  comes.  There  is  no  Question  whence  it  does  in  met  come ;  but  the  retun 
ought  to  be  good  in  itself.  Then  as  to  the  amendment.  There  is  no  doabt 
of  our  having  the  power  to  order  it:  the  question  is,  whether,  in  our  dis- 
cretion, we  shall  do  so.  In  Chamhen^s  Case  the  marshal  returned  that  tk 
prisoner  ^^  was  committed  for  insolent  behaviour,  and  words  ^kea  at  tk 
council  table."  This  court  held  the  return  insufiBcient  for  not  setting  out 
the  words,  but  advised  the  marshal  to  amend  it  before  the  21st  of  October 
foUowing.  In  the  Jhuingmom  case  cited  at  the  bar,  a  brewer,  comoutledfar 
not  paying  excise  *duty  was  brought  up  by  habeas  corpus,  and  the  r^ 
return  objected  to  for  not  showing  that  he  was  a  common  brewer :  ^ 
and  the  court  allowed  an  amendment  at  the  peril  oi  those  making  the  vetuo. 
The  practice  as  to  permitting  amendments  is  also  shown  by  an  jfnosymw 
case  m  Fortescue,  ^3.  And  in  the  case  In  the  matter  of  Power ^  2  Ron.  5S3, 
where  the  return  to  a  habeas  corpus  set  forth  the  warrant  of  coamutmeot 
imperfectly,  Lord  Eldon,  after  modon  to  discharge  the  prisoner,  coasoltsi! 
the  Lord  Chief  Justice  of  this  court  on  the  question  <m  amendment;  and 
their  opinion  was,  *^  that  the  Chancellor  could  and  should  order  the  jaiki 
to  amend  his  return,  by  annexing  thereto  a  copy  of  the  warramt  of  the  cob- 
missioners  or  the  warrant  itself.''  Lord  Eldoh  had  previously  obserred: 
*^  It  would  be  a  strong  thing  to  say,  that  the  merits  of  a  committal  are  to  k 
tried  merely  by  the  return  to  the  writ,  however  erroneous  that  return  majk. 
If  such  were  the  rule,  then  the  person,  who  makes  the  retain  to  the  viit, 
would,  in  fact,  by  making  a  return  short  of  the  truth,  assume  to  lumaelf  tk 
power  of  discharging  a  prisoner  who  may  have  been  properly  comnutted.'' 
That  is  the  plain  common  sense :  and  we  should  be  wanting  to  it  if  ve  <bl 
not  allow  an  amendment  here  in  the  form  proposed ;  the  mrden  makiof  i^ 
at  his  peril  if  it  should  turn  out  that  the  order  is  not  an  order  of  die  Owt 
of  Chancery. 

Patteson,  CoLsaiDGE,  and  Wiohtmam,  Js.,  concurred. 

The  return  was  then  amended  in  court,  by  striking  out  the  words ''  upoa 
the  following  order,"  and  inserting  *in  their  place ;  ^*  by  an  order  r*^ 
of  the  High  Court  of  Chancery,  made  by  the  Right  Honourable  Heniy  ^ 
Lord  Langdale,  Master  of  the  Rolls,  of  which  the  following  is  a  eopj. 
And,  the  prisoner's  counsel  then  pra^ng  time  to  consider  £e  retan,  as 
amended,  the  case  was  adjourned  to  this  day. 

Pashley  now  moved  that  the  amended  return  might  be  quashed,  and  tk 
prisoner  discharged.  First,  it  is  not  shown  that  the  warden  received  aaj 
warrant  to  detain  the  prisoner ;  and,  if  he  did,  the  warrant  ought  to  have 
been  returned.  The  general  rule  is  that  every  imprisonment  must  be  bj 
due  process  of  law :  and  due  process  of  law  is  a  commitment  by  lawful  war- 
rant, either  in  deed  or  in  law,  as  is  laid  down  in  2  Inst  52,  187.  There 
are  cases  (as  was  pointed  out  on  the  argument  in  Leonard  ffotamV  Co^ 
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9  A.  &  £.  731,  776,  (36  £.  C.  L.  IL,) )  where  an  actual  warrant  is  uiuie- 
oeasaiy;  but  this  is  not  one  of  theoou  The  doctrine  of  Rex  v.  Ckrkf  1  Salk. 
349,  Implies  here.  '^  Where  a  commitment  is  in  court  to  a  proper  officer 
there  present,  there  is  no  warrant  of  commitment,  and  therefore  he  cannot 
return  a  warrant  in  hoe  verbay  but  must  return  the  truth  of  the  whole  matter 
under  peril  of  an  action ;  but  ^  he  be  committed  to  one,  that  is  not  an  officer, 
as  in  this  case,  there  must  be  a  warrant  in  writing,  and  where  there  is  one, 
it  must  be  returned ;  for  otherwise  it  would  be  in  the  power  of  the  jailer  fi 
alter  the  case  of  the  prisoner,  and  make  it  either  better  or  worse  than  it  is 
upon  the  warrant;  and  if  he  may  take  upon  him  to  return  what  he  will,  he 
niAkes  himself  judge ;  whereas  the  court  ought  to  judge,  and  that  upon  the 
9^271  warrant  itself."  (He  then  proceeds!  to  argue  the  *case  upon  the 
-'  necessity  of  a  warrant,  and  of  the  warrant  being  set  forth  in  the  re- 
turn, citing  BushelPs  Case^  Vaughan,  135 ;  (a)  Dicas  y.  Lord  Brougham^ 
6  Car.  &  P.  249,  (25  E.  0.  L.  R.;)  /n  the  matter  of  Pawer^  2  Russ.  583 ; 
BurdeU  y.  MbaU,  14  East,  1 ;  Case  of  the  Sherifof  Mddlesex,  11  A.  & 
£.  3n3j  (39  E.  C.  L.  R.;)  the  form  of  an  order  o[  commitment  in  2  Deac. 
Bank.  L.  410,  directing  that  a  warrant  issue;  Com.  Dig.,  hnprisonmenty 
(H.  5),  (H.  7) ;  Rexy.  Suddisj  1  East,  306.  [Coleridge,  J.  The  words 
^*  that  the  said  defendant "  ''  be  turned  over  to  the  prison  of  the  Fleet "  may 
imply  that  the  warden  was  present  when  the  order  was  made.  Lord  Den- 
afAN,  C.  J.  The  contempt  m  Bwrdett  v.  AhboUy  for  which  a  warrant  was 
issued,  was  not  a  contempt  in  presence  of  the  House  of  Conuions.] 

Agun,  this  return  is  defective,  because  it  does  not  show  that  the  order 
may  not  in  fact  have  been  made  in  a  private  room,  or  at  such  a  time  that 
the  prisoner  would  now,  by  the  practice  of  the  Court  of  Chancery,  or  under 
atat  11  G.  4,  &  1  W.  4,  c.  36,  be  entided  to  his  discharge,  llie  return 
should  have  excluded  the  presumption  of  any  such  state  of  facts.  The  state- 
ment in  the  order,  that  the  prisoner  was  brought  to  the  bar  of  the  court,  is 
not  sufficient ;  for  this  might  be  untrue,  and  yet  no  action  lie  against  the 
warden  for  a  false  return.  Deybd^s  Casey  4  B.  &  Aid.  243,  (6  E.  C.  L.  R.,) 
shows  the  certainty  required  on  these  points.(&) 

*6281  *But,  supposing  this  return  to  be,  on  the  face  of  it,  sufficient,  the 
•I  prisoner  may  show  by  affidavit  that  the  Master  of  the  Rolls,  when  he 
made  the  order,  had  not  jurisdiction.  Colebidge,  J.,  in  the  Ca^  of  the 
Sherfff^ofJiSddleseXy  says  that  the  court  cannot  inquire  whether  the  House 
of  Commons  made  a  ri^t  adjudication  or  not, ''  if  the  House  had  jurisdic- 
tion to  make  it"  In  Bex  v.  Wilkesj  2  Wils.  151,  154,  the  affidavits  on 
which  the  habeas  coipus  had  been  obtained  were  noticed  by  the  Court  of 
Common  Pleas  in  considering  the  return.  And  in  the  case  In  the  matter 
of  Powery  Lord  Ejldon  must  have  thought  himself  entided  to  look  into 
matters  of  fiu^t  affecting  the  return,  before  deciding  on  its  merits.  When 
orders  of  justices  are  brought  up  by  certiorari,  the  court  will  not  allow  an 
inquiry  into  the  merits  by  affidavit ;  but,  if  the  jurisdiction  be  disputed,  th^ 
will  hear  affidavits  on  that  point :  Bex  v.  GreaJt  MarloWy  2  East,  243 ;  Bex 
y.  7%e  JwiUxs  of  SomereetsUrey  5  B.  &  C.  816,  (12  £.  C.  L.  R.;)  Bex  v. 
The  Justices  of  the  Mrth  Biding  of  YorksUrey  6  B.  &  C.  152,  (13  E.  C. 
L.  R.;)  Bex  V.  The  Pariskumers  of  St.  JameSy  Westminstery  2  A.  &  E.  241, 

(a)  Tliere,M  he  afgaed,tlie  sherifls  were  in  coart,and  therefore  the  commitmc  st 
vas  by  order  of  coort,  without  warrant. 

(b)  Pashley  also  contended  here  that  the  prisoner  would  be  entitled  to  plead  to  the 
return,  showing  the  true  state  of  facts,  as  was  done  in  OanUmr'i  Cote,  Cro.  Blis.  SSI. 
The  court  said  that  this  application  might  be  made  when  the  question  on  the  validitf  of 
the  return  had  been  decided.    See  p.  631,  post. 
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(29  E.  C.  L.  R.;)  Regma  v.  The  JuOUxs  of  Chethifey  8  A.  &  E.  396,(35 
£.  C.  L.  R.;)  Bex  v.  The  Justices  of  QmSridgeskurtj  4  A.  &  £.  Ill,  122, 
(31  £.  C.  L.  R.)  The  same  rules  apply  whether  the  order  be  made  bj  a 
justice  of  the  peace  or  by  tl^  Lord  Chancellor ;  Christie  t.  Unumiy  judg- 
ment of  Coleridge,  J.,  11  A.  &  E.  373, 379,  (39  E.  C.  L.  R.)  In  monng 
for  a  prohibition,  the  want  of  jurisdiction  may  be  shovm  by  affidavit;  Bsg" 
gin  y.  Benneiij  4  Burr.  2035, 2038.  The  principle  on  which  these  decisoiis 
rest  was  acted  upon  (though  not  with  reference  to  affidavits)  in  Pergusim  t. 
Mahon^  11  A.  &  E.  179,  (39  E.  C.  L.  R.,)  and  *is  generaUy  stated  r«g^ 
and  applied  in  Story,  Conflict  of  Laws,  491  et  seq.  chap.  15.  ^ 

The  court  then  desired  to  hear  the  other  side  on  the  objectioDS  to  tke 
return  itself. 

Jemis  (with  whom  was  Cromplon)  coutri.  There  is'  no  doubt  that  if  a 
formal  warrant  exist  the  return  ought  to  show  it  But  *<  warrant,"  wfaec 
spoken  of  without  particular  technical  application,  means  authority.  In  pro- 
ceedings in  chancery  to  enforce  decrees  and  orders  between  party  and  paity, 
or  the  putting  in  of  answers,  there  is  no  warrant.  The  distinction  in  respect 
of  cases  between  parties  and  cases  between  persons  not  parties  is  pointed  ost 
in  1  Smith's  Practice  of  the  Court  of  Chanceiy,  428  et  seq.(a)  book  1,  c. 
47.  The  process  against  a  party  is  by  attachment,  to  enforce  an  answer - 
and  by  writ  of  execution,  and  attachment  in  case  of  disobedience,  to  eofoct 
decrees  and  orders ;  if  the  attachment  is  returned  non  est  inventus,  the  pre- 
ceedings  are  carried  on  to  the  issuing  of  a  commission  of  rebellion :  and  llie 
party  in  default,  *^  if  taken  upon  a  commission  of  rebellion,''  ^^  is  brought 
mto  court  by  one  of  the  commissioners,  and  upon  motion  is  handed  over  lo 
the  Fleet :"  1  Smith's  Practice,  p.  432.(i)  But(c)  against  one  who  is  oota 
party  no  writ  of  execution  or  attachment  can  issue ;  he  is  senred  with  a  copf 
of  the  order,  (the  original  being  shown ;)  on  disobedience,  an  order  for  coo- 
mitment  is  obtained  on  motion ;  and,  in  that  case,  but  not  in  the  case  of  a 
party,(d)  *a  warrant  is  made  out,  and  signed  by  the  Lord  Chancellor,  r,^^ 
on  which  the  person  in  default  is  committed  to  the  Fleet.     The  ^ 

Eractice  is  in  part  shown  by  an  Ananymaus  case  in  14  Vesey,  207.  h 
ankruptcy  there  is  no  writ  or  wagrrant  as  between  party  and  par^ ;  thoo^ 
a  warrant  may  be  issued  in  proceedings  which  are  collateral,  as  was  dooeio 
IHcas  V.  Lwd  Broughamy  6  Car.  &  P.  249,  (25  E.  C.  L.  R.)  Even  if  a 
warrant  were  necessary  by  the  practice  of  the  court,  it  ought  not  to  be  pff- 
sumed  that  the  practice  had  been  departed  from  in  this  particular  instance. 
It  is  not  denied  that  if  Clarke  and  the  warden  were  both  in  court  the  coO' 
mitment  might  have  been  made  without  warrant :  now  Clarke  was  present; 
and  it  is  not  going  far  to  presume  that,  in  the  Court  of  Chanceiv,  the  warden, 
who  is  its  officer,  or  his  deputy,  was  also  in  attendance.  As  to  the  oof 
objection :  the  return  states  a  commitment  by  a  court,  in  a  matter  within  ib 
competency :  it  could  not  be  necessary  to  add  that  the  commitment  tookpboe 
at  the  bar  of  the  court.     (He  was  then  stopped  by  the  court) 

Lord  Denman,  C.  J.  The  objections  on  the  face  of  the  return  cannot  be 
supported.  The  Court  of  Chancery,  as  the  warden  informs  us,  has  stated  bj 
its  order  that  this  party  was  committed,  at  the  bar  of  the  court,  to  the  custody 
of  the  warden,  for  a  contempt.  We  are  bound  to  give  credit,  in  the  6^ 
instance,  to  the  statement  in  that  order.    It  is  said  that,  under  supposabk 

(a)  %l  ed.    And  stt  book  1,  e.  14. 

(b)  It  is  said,  1  Smith's  Pract  183,  b.  I,  c.  14,  that  saeh  motion  ''may  be  madeosft 
4a]r  not  appointed  for  motions,  and  even  before  one  of  the  equity  judges  in  printt.' 

(c)  Book  1,  c  47,  p.  440  et  seq.  (iQ  See  p.  4ai,  481. 
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circumstanceSy  the  order  may  have  been  wrongly  made :  but  we  cannot  in- 
tend that.  We  must  give  so  much  credit  to  the  order  as  to  suppose  that  it 
^6311   ^^  grounded  upon  a  contempt  actually  committed,  and  '^was  a  pro- 

J  ceeding  at  the  bar  of  the  court.  We  therefore  think  that  the  return, 
as  made,  is  a  good  return.  If  the  prisoner's  counsel  wishes  to  add  any  thing 
on  the  admissibility  of  affidavits  controverting  the  facts  returned,  he  may 
do  so. 

Pashleyy  for  the  prisoner,  on  the  last  point.  It  is  not  proposed  to  contend 
that  an  order  of  commitment  was  not  made,  but,  confessmg  that,  to  show,  in 
avoidance  of  the  return,  that  the  detention  was  unlawful ;  as  was  done,  by 
pleadmg,  in  Gardener^ $  Casey  Cro.  Eliz.  821, (a)  and  by  suggestion  in  SwaUaw 
V.  The  cUy  o/Londonj  1  Sid.  287.  [Patteson,  J.  There  a  fact  collateral  to 
the  return  was  suggested.]  In  3  Hawk.  P.  C.  223,  (7th  ed.,)  b.  2,  c.  15,  s.  78, 
it  is  said :  *^  It  seems  to  be  agreed  that  no  one  can  in  any  case  controvert  the 
troth  of  the  return  to  a  habeas  corpus,  or  plead  or  suggest  any  matter  repug- 
nant to  it.  Yet  it  hath  been  holden,  that  a  man  may  confess  and  avoid  sudi 
a  return,  by  admitting  the  truth  of  the  matters  contained  in  it,  and  suggesting 
others  not  repugnant,  which  take  off  the  effect  of  them :"  and  SwcSlow  v. 
The  City  of  London  is  cited.  The  plea  to  the  return  in  Gardener^ s  Case  ap- 
pears in  Trem.  P.  C.  354,  referred  to  in  a  note  on  Leonard  Watson^s  Casey  9  A. 
&  E.  788,  (36  E.  C.  L.  R.)  note  (d].  In  GoUswain's  Casey  2  W.  Bl.  1207, 
on  habeas  corpus,  and  return  justifying  the  arrest  under  a  press  warrant,  the 
Court  of  Common  Pleas  took  notice  of  affidavits  (filed  on  moving  for  the  writ) 
which  showed  that  the  prisoner  was  exempt  from  impressment,  by  his  condition 
»gQoi    ^^^  ^^^  circumstances  in  which  be  stood,  at  the  time  of  his  ^capture. 

^  GrouLD,  J.,  said  there :  '^  I  do  not  conceive,  that  either  the  court  or  a 
party  are  concluded  by  the  return  of  a  habeas  corpus,  but  may  plead  to  it  any 
special  matter  necessary  to  regain  his  liberty :"  and  he  cited  Saint  Johnh  Case, 
5  Rep.  71  b,  from  Coke's  and  from  Croke's  Reports,  Cro.  Eliz.  821,  (Gard' 
ener^s  Case.)  In  the  present  case  it  could  be  shown  that  the  order  of  commit- 
ment was  made,  not  at  the  bar  of  the  court,  but  in  a  private  house :  and  the 
warden  is  not,  bv  his  return,  pledged  to  a  contraiy  assertion.  Had  he  de- 
cribed  the  place  m  terms,  this  court  must  have  held  that  the  order  was  not 
made  at  the  bar  of  the  Court  of  Chancery,  and  that  the  prisoner,  not  appear- 
ing to  have  been  brought  to  the  bar  within  thirty  days  of  his  arrest,  was  now 
entitled  to  be  discharged,  by  stat.  11 G.  4,  &  1  W.  4,  c.  36,  s.  15,  rule  & 
rCoLERiDGE,  J.  If  the  return  had  said  that  the  order  was  made  in  a  private 
house,  could  we  have  inquired  whether  the  place  was  the  bar  of  the  court 
or  not,  the  court  stating  in  the  order  that  it  was?]  The  Rolls'  Court  ought 
not  to  be  held  at  any  house  but  that  of  the  Rolls.  The  patent  of  the  Master 
of  the  Rolls,  (4  Inst.  96,)  seems  to  restrict  him  to  that  place :  and  stat.  7  W. 
4,  &  1  Vict.  c.  46,  treats  the  court  as  locally  connected  with  the  site  of  the 
mansion.  The  Rolls'  Court  differs  in  that  respect  from  the  Court  of  the 
Lord  Chancellor,  who  is  Chancellor  wherever  he  may  sit^,  and  from  those  of 
the  Vice-Chancellors  under  stats.  53  G.  3,  c.  24,  &  5  Vict.  c.  5.  [Cole- 
Rn)6E,  J.  The  Master  of  the  Rolls  sits  at  Westminster.]  It  does  not  appear 
how  that  practice  is  authorized.  At  all  events  a  private  room  could  not  be 
^nry%   considered  as  his  court.     Further  *the  amended  return  speaks  of  ^^  an 

-I  order  of  the  High  Court  of  Chancery,"  made  by  the  Master  of  the 
Rolls.  But  his  order  is  not,  strictly,  the  order  of  the  Court  of  Chancery. 
An  appeal  lies  firom  him  to  the  Lord  Chancellor :  and  it  seems  to  have  been 

ifi)  8ee  SqUu  Jokn'9  Cam,  5  Rep.  71. 
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doabted  fermeily  wbether  he  could  make  a  decree  mthoat  two  Maiten: 
Com.  Dig.  I  Chancery  J  b.  4.  Certain  powers  given  to  the  Court  of  Chanceij 
by  Stat.  11  0. 4,  &  1 W.  4,  c.  36,  are  extended  by  express  enactmeitt,  sect 
18,  to  the  Master  of  the  Rolls. 

Jenris  and  Oofnoton,  contriL,  were  not  furdier  heard. 

Lord  Denbcan,  C.  J.  As  to  the  objection  on  the  bee  of  the  return,  dow 
stated,  that  the  Master  of  the  RoUs  is  not  a  judge  who  can  make  ao  order 
of  the  Court  of  Chanceiy,  there  is  no  doubt  that  we  must  nodoe  wbathas 
been  the  uniform  practice  in  this  reqiect  The  statutes  which  have  bees 
referred  to  do  not  show  that  the  authority  of  the  Master  of  the  RoUs  is  con- 
fined to  a  particular  place.  The  fisM^ts  relied  upon  amount  only  to  this,  tkat 
his  ordinaiy  court  is  not  at  Westminster.  I  think,  therefore,  that  affidiTits 
to  show  where  he  was  actually  sitting,  for  the  purpose  of  this  objectioa} 
would  be  of  no  avail.  The  order  states  that  the  prisoner  was  brought  to  the 
bar  of  the  court  Suppose  affidavits  were  offered  to  show  that  the  Blaster 
ot  the  Rolls  made  his  order  elsewhere  than  in  the  place  where  his  ooiut 
usually  sits ;  they  could  not  be  received  for  the  purpose  of  proving  whatke 
adjudged  to  be  the  bar  of  his  court  was  not  so.  The  adjudicadon  of  apj 
competent  authority,  decidmg  on  facts  which  are  necessary  to  give  it  juos- 


diction,  is  sufficient.    It  would  be  *di£[erent  if  the  affidavits  t^ed 
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to  show  that  the  magistrate's  order  was  obtained  by  fraud,  or  that 
he  was  not  really  exercising  the  fiincdons  which  he  professed  to  exenn 
Here  we  are  concluded  by  his  decision  on  the  &ct  necessary  to  his  dedskn, 

E'ving  the  same  credit  to  him  that  we  should  to  the  humblest  minister  of  tiie 
w.  As  Richardson,  J.,  said,  in  Briitain  v.  Kbmairdj  1  Brod.  &  B.  432, 
(6  £  C.  L.  R.,)  that,  when  a  magistrate,  having  jurisdiction,  found  a  p 
ticular  vessel  to  be  a  boat  within  the  statute  on  which  he  convicted,  thst 
was  conclusive,  so  here,  when  the  Master  of  the  Rolls  pronounces  the  place 
at  which  the  prisoner  comes  before  him  to  be  the  bar  of  his  court,  diat  bsi 
adjudication  which  we  must  credit,  and  hold  cooclu^ve.  It  is  not  »([> 
jested  that  the  warden  states  the  adiudication  fidsely ;  and,  if  it  be  bultj  a 
itself,  the  court  from  which  it  issued  has  power  to  correct  it. 

Patteson,  J.  The  only  real  question  now  b,  whether  affidavits  are  ad- 
missible to  show  that  the  statements  in  the  order  are  not  true.  There  is  oo 
case  in  which  a  party  has  been  allowed  in  this  way  directly  to  contiadid 
facts  set  forth  in  an  order.  All  that  the  courts  have  permitted  has  been  to 
allege  a  collateral  extrinsic  iact,  confessmg  and  avoiding,  as  it  were,  tke 
disputed  order.  Here  the  object  proposed  is  to  contradict  it ;  and  thoe  is 
no  instance  of  such  an  attempt  having  been  yielded  to.  Brittam  v.  fia* 
naird  shows  that  a  fact  directly  stated  on  a  conviction  ii  not  to  be  oootm* 
verted.  Every  order  must  show  facts  sufficient  to  give  a  jnrisdictioD:  M 
the  facts,  if  so  shown,  are  not  to  be  contested.  In  Bex  v.  2%e  Justka  (f 
SomtrseUkbre^  6  B.  &  C.  816,  (12  E.  C.  L.  R.,)  *and  other  cases  of  f^ 
the  same  class,  no  attempt  was  made  to  raise  an  objection  on  die  ^ 
proceedings  themselves ;  but  facts  collateral  to  them  were  added,  to  shot 
want  of  jurisdiction.  The  return  in  this  case  states  an  order  of  the  Const 
of  Chancery,  a  copv  of  which  is  added,  and  which  copy^  states  the  couit  to 
have  made  such  oraer  on  the  prisoner  beine:  brouiriit  to  its  bar.  It  is  tioe 
that,  if  this  fact  is  not  correcdy  alleged  m  the  order,  no  action  wiu  if 
against  the  warden  ;  for  he  does  not  profess  to  make  the  statement  as  his 
own :  but,  if  the  order  was  not  properly  made,  the  prisoner  not  having  leal^ 
been  brought  to  the  bar,  the  Court  of  Chanceij  might  have  been  moved  to 
conect  its  own  order.    Finding  this  matter  direcdy  stated  in  die  onler  of 
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a  competent  oooit,  and  oa  a  point  so  entirely  within  its  own  knowledge,  we 
cannot  allow  it  to  be  controverted. 

Coleridge,  J.  It  is  admitted  that  the  order  is  valid  if  there  was  a  con- 
tempt at  the  bar  of  the  court.  Then,  does  that  6ct  appear  on  the  return  ? 
and,  if  it  does,  can  it  be  controverted  i  It  is  clear  that  the  order  returned 
states  it  as  the  ground  of  adjudication.  In  the  cases  which  have  been  ad- 
Tanced,  of  pleas  to  a  return,  the  pleas  were  not  in  denial  but  in  confession 
and  avoidance.    Here  a  denial  is  attempted. 

Wf  6HTMAK,  J.  I  think,  for  the  reasons  which  have  been  ^ven,  that  die 
prisoner  must  be  remanded.  No  case  is  cited  in  which  parties  have  been 
allowed  to  controvert  a  &ct  directly  decided  by  a  court  of  competent  juris- 
diction. Prisoner  remanded.(a) 

(a)  See  Jldndgi  v.  Hmnti,  2  B.  &  Ad.  896,  (S3  E.  C.  L.  R.) 
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Indictmeiit,  at  qnarter  sessions  for  the  boroagh  of  8.,  stated  that  A^  late  of  parish  of  M., 
in  the  cooiity  of  N.»  and  in  the  boroagh  of  S^  on,  Ac^  at  Hue  pariih  afarutnd,  in  the 
boroogh  aforesaid,  committed  an  assault.  The  marginal  venae  was  **  Borough  of  8." 
The  parish  is  entirely  in  the  county  of  N.,  the  rest  of  the  borough  in  the  county  of  L. 
Defendant  removed  the  indictment  bv  certiorari,  and  a  venire  was  awarded  into  the 
county  of  L^  where  he  was  tried  and  convicted.  The  offence  was  committed  in  a 
part  of  parish  which  is  in  the  borough,  and  within  600  yards  from  the  boundary  of  L. 
BtUf  that  the  venue,  as  laid,  was  in  N.,  and,  notwithstanding  the  proceedings  under 
the  certiorari,  that  the  trial  was  without  jurisdiction,  and  judgment  must  be  arrested. 

That  the  words  **  at  the  parish  aforesaid  **  could  not  be  rejected ; 

That  for  the  trial  to  be  good  in  either  county,  under  7  G.  4,  c.  64,  s.  IS,  the  offence  must 
have  been  laid  and  tried  in  one  and  the  same  county ; 

That  7  G.  4,  c.  64,  8.  80,  cures  a  wrong  venue,  but  not  a  venire  into  a  wrong  county ; 

That  the  court  would  not  remedy  the  defect  now  by  entering  a  suggestion  that  a  proper 
trial  could  not  be  had  in  N. 

The  style  of  the  borough,  as  given  in  sched.  (A)  to  stat.  6  A  6  W. 4,  e.  76,  is  "Mayor,** 
4ccn  ''of  the  town  or  boroagh  of  8.  in  the  county  of  L.;"  and  in  sched.  (O)  to  the  stat. 
3  A  3  W.  4,  c  64»  it  is  classed  as  being  in  the  county  of  L.  &<U,  not  to  prove  that 
the  whole  borough  was  in  L^  nor  to  transfer  any  part  of  it  from  N.  to  L. 

An  indictment  was  found  against  the  defendants  at  the  quarter  sessions 
for  the  borough  of  Stamford,  in  April,  1841.  The  material  parts,  so  far  as 
regards  the  questions  discussed  in  this  court,  were  as  follows. 

Borough  of  Stamford,  to  wit. — ^The  jurors,  &c.  present  that  Francis  Mit- 
chell, late  of  the  parish  of  St.  Martin  Stamford  Baron,  in  the  county  of  North- 
ampton,  and  within  the  borough  of  Stamford,  constable,  and  John  Blades, 
late  of  the  same  parish,  constable,  on,  &c.,  with  force  and  arms  at  the 
parish  aforesaid  in  the  borough  aforesaid  in  and  upon  one  W.  C.  Cook,  &c., 
did  make  an  assault,  &c.,  against  the  peace,  &c. 

The  defendants  pleaded  not  guilty,  and  traversed  to  the  then  next  ses- 
sions, before  which  the  indictment  was  removed  into  this  court  by  cer- 
tiorari, at  the  instance  of  the  defendants.  A  venire  was  awarded  to  the 
sheriff  of  lincobdbire,  and  the  case  was  tried  before  Parke,  B.,  at  the 


not 


lincobshire  assizes,  in  July,  1841.  Before  the  juiy  were  sworn,  the  coun 
*6371  ^'  ^^^  ^^  defendants  objected  *that  a  Lbcolnshire  jury  could  no 
•■  try  an  ofltnce  committed  in  Northamptonshire.  The  learned  judse 
would  not  refiise  to  try,  but  said  diat  the  defendants  midit  have  the  l>enc£t 
of  the  objection  in  the  court  above,  should  it  be  deemed  a  proper  objection 
to  be  raised  at  Nisi  Prius.  It  appeared  on  the  trial,  that  the  defendants 
were  police  officers  tw  the  borough  of  Stamford,  and  committed  the  alleged 
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assault  whilst  acting  under  stat.  5  &  6  W.  4,  c.  76,  m  that  part  of  the  paiidi 
of  St.  Martin  SlamKird  Baron,  in  Northamptonshire,  vrhich  forms  part  of  tbe 
borough  of  Stamford,  and  within  500  yards  of  the  boundanr  of  lincohshire. 
The  counsel  for  the  defendants  objected  to  the  reception  of  any  evidoice  as 
to  what  took  place  in  Northamptonshire ;  and  contended  that,  under  stat 
6  &  6  W.  4,  c.  76,  s.  133,  the  indictment  ought  to  have  been  prefened  m 
the  county  where  the  offence  was  committed,  and  not  in  the  boroueh.  Tbe 
learned  judge  overruled  the  objections,  but,  on  both  points,  reservea  leave  to 
move  to  enter  a  verdict  for  the  defendants.    The  defendants  were  convicted. 

In  the  foUowing  term,  WkUehurst  obtained  a  rule  to  show  cause  why  the 
verdict  should  not  be  set  aside  and  a  verdict  entered  for  the  defendants,  or 
why  a  venire  de  novo  should  not  be  awarded,  or  the  judgment  arrested. 

M.  D.  lEU  and  Miller  now  showed  cause.  The  miscarriage,  if  any,  vas 
occasioned  by  the  defendants  themselves,  for  as  they  sued  out  the  ceitioian, 
they  had  the  control  of  the  record.  Having  themselves  issued  the  juiy  po- 
cess  into  Lincolnshire,  they  now  say  that  the  offence  bein^  laid  in  the 
^^  parish  aforesaid,"  that  ^appears,  by  reference  to  the  description  of  r«g^ 
the  defendants,  to  be  the  ^^  parish  of  St.  Martin  Stamford  Baron,  in  ^ 
the  county  of  Northampton."  But  the  count  goes  on  ^^  and  within  tk 
borough  of  Stamford  ;"  and  from  the  style  of  its  corporate  body,  in  stat  5 
&  6  W.  4,  c.  76,  sched.  (A),  '<  mayor,  aldermen,  and  capital  burgesses  of  tk 
town  or  borough  of  Stamfoiti  in  the  county  of  Lincoln,"  the  court  will  take 
judicial  notice  that  this  borough  is  in  Lincobshire.  There  is  certainly  notbiog 
on  the  record  to  show  that  any  part  of  it  is  not  so.  So,  in  schedule  (0)  21,  to 
the  Boundary  Act,  2  &  3  W.  4,  c.  64,  the  borough  is  placed  under  the 
heading  "  County  of  Lincoln."  "  Parts  of  Kesteven  and  Holland."  The 
venue  is  therefore  sufficient,  for,  as  the  court  will  take  notice  that  the  coo- 
missioners  of  oyer  apd  terminer  for  Lincolnshire  have  jurisdiction  orer  all 
the  boroughs  in  the  county,  the  marginal  venue,  ^^  Borou^  of  Stamford  to 
wit,"  is  equivalent  to  ^^  Lincolnshire  to  wit."  On  motion  in  arrest  of  jadg- 
ment,  the  court  being  judicially  informed  that  the  borou^  is  in  Lincob- 
shire, may  reasonably  intend  that  the  parish  lies  partly  in  the  borough  and 
partly  in  Northamptonshire,  and  when  the  offence  is  laid  ^^  at  the  parisli 
aforesaid,  in  the  borough  aforesaid,"  it  may  fairly  be  taken  to  mean  the  part 
of  the  parish  which  is  in  the  borough,  and  so  in  Lincolnshire.  [Cou- 
RIDGE,  J.  It  appears  from  the  description  of  the  borough  in  theschedole(O) 
to  the  Boundary  Act,  that  the  parish  is  not  entirely  m  the  borough.]  I* 
appears  that  part  is  and  part  is  not.  The  indictment  containing  two  desciip- 
tive  averments,  that  only  is  the  material  one  which  shows  the  jurisdictioo: 
the  material  averment  that  the  offence  was  committed  in  the  borough  cannot 
be  vitiated  *by  the  immaterial  averment  as  to  the  parish,  which  either  r%^ 
means  that  part  of  the  parish  which  is  in  the  borough,  or  may  be  al*  ^ 
together  rejected  as  useless.  [Wightbian,  J.  The  statement  seems  W 
down  to  the  part  of  the  parish  which  is  in  the  borough.]  If  that  were  doubt- 
ful, the  court  would  even  now  enter  on  the  roll  a  suggestion  of  consent  to 
the  trial  being  had  in  Lincolnshire ;  in  fact  both  parties  did  consent,  the 
defendants  by  taking  the  record  down,  and  tbe  prosecutor  by  going  on  under 
the  circumstances:  the  court  might  have  ordered  the  trial  to  take  placed 
Lincolnshire  without  consent,  had  the  ends  of  justice  required  it,  and  t 
party  will  not  be  suffered  to  take  advantage  of  his  own  error. 

The  defendants  also  contend  that  by  stat.  5  &  6  W.  4,  c.  76,  s.  133,  to 
Indictment  ought  to  have  been  preferred  in  the  county  where  the  feet  wis 
committed,  the  prosecution  being  for  a  thing  done  in  pursuance  of  the  ait 
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This  does  not  appear  on  the  face  of  the  indictment ;  and,  the  enactment 
being  for  the  protection  of  the  officerS|  they  in  effect  have  waived  it  by  issu- 
ing the  jury  process  into  a  different  county. 

Supposing  the  venue  to  be  wrong,  it  is  cured  by  stat.  7  G.  4,  c.  64,  s.  20. 
There  is  another  answer  under  sect.  12  of  the  same  statute ;  it  was  proved 
that  the  offence  was  committed  within  a  distance  of  five  hundred  yards  of 
the  boundary  of  Lincobsbire.     (Stat.  38  G.  3,  c.  52,  was  also  referred  to.) 

WhUekursi  and  Wadd&ngton^  contri.  The  borough  of  Stamford  comprises 
several  parishes  in  the  county  of  Lmcoln,  and  part  of  the  parish  in  question, 
*6401  '^^^^  ^^'^  ^wholly  in  the  county  of  Northampton.(a)  The  only 
^  offence  proved  was  in  Northamptonshire ;  the  objection  rests  both 
on  the  general  rule  of  law,  and  on  the  enactment  that  the  offence  is  to  be 
*'  laid  and  tried"  in  the  county  where  it  was  committed.  Stat.  5  &  6  W.  4, 
c.  76,  s.  133.  The  record  must  always  show  affirmatively  the  jurisdiction 
of  the  court  to  try :  this  record  does  not  show  such  jurisdiction  in  the  court 
at  Lincoln.  There  is  a  distinct  allegation  (hat  the  parish  is  m  Northampton- 
shire ;  the  proposed  rejection  of  some  of  the  words  as  surplusage  would  merely 
alter  a  clear  allegation  negativing  jurisdiction  into  an  allegation  from  which 
jurisdiction  might  be  constructively  inferred.  The  acts  referred  to  do  not  alter 
the  parochiality  of  the  places  affected,  nor  transfer  parishes  from  one  county 
to  another.  [Patteson,  J.  The  Boundary  Act  has  nothing  to  do  with  the 
question  :  the  cities  of  Lincoln  and  Norwich,  which  are  counties  of  them- 
selves, are  described  as  bein^  in  the  coimties  within  the  ambit  of  which  they 
lie.  It  is  surely  not  contended  that  the  county  of  the  parish  of  Saint  Mar- 
tin is  changed  qy  this  act.]  When  the  court  changes  the  venue  in  indict- 
ments, it  is  only  on  cause  shown :  the  suggestion  is  traversable,  and,  if 
it  is  not  traversed,  a  nimt  dedire  is  entered  before  the  court  have  power  to 
send  the  record  into  a  foreign  county .(i)  The  stat.  38  G.  3,  c.  52,  gave  the 
court  powers,  which  it  had  not  before,  to  cause  indictments,  in  which  the 
^6411  ^^°^^  ^  ^^^^  ^^  ^^^  county  of  a  ^city  or  town  corporate,  to  be  tried. 
-'  in  the  adjoining  county.  Formerly  it  was  error  on  the  record  if 
the  venire  was  not  to  the  proper  vicinage :  the  Juries  Act,  6  G.  4,  c.  50, 
makes  no  alteration  as  regards  the  proper  county  :  sects.  1,  13,  and  20,  only 
extend  the  power  of  trial  to  jurors  of  the  county,  instead  of  the  hundred  or 
town,  but  sect.  1  shows  that  the  jurors  are  qualified  only  to  try  issues  ^^  triable 
in  the  coun^:*'  a  trial  in  the  wrong  county  is  still  ground  for  arrest  of 
judgment.  This  has  been  so  held  in  civil  cases ;  Goodright  dem.  Richards 
V.  Williams^  2  M.  &  S.  270 ;  Morgan  v.  Morgan^  Hardr.  66  ;  the  validity 
of  the  objection  was  admitted  b^  the  court  m.  Ambrose  v.  Bees^  1 1  East,  370, 
but  they  refused  relief  on  motion  to  set  aside  the  verdict  for  irregularity, 
because  the  question  appeared  on  the  record,  and  the  party  did  not  object 
at  the  time.  In  Green  v.  Cole^  2  Saund.  228, 258,  the  present  question  was 
brought  before  the  House  of  Lords  on  an  assignment  of  error  that  the  jury 
were  empanneUed  out  of  wrong  wards :  but  it  was  held,  that  though  there 
was  a  wrong  venire^  it  was  aided  by  the  statute  of  jeofails,  21  Jac.  1,  c.  13. 
These  cases,  and  the  statutes  of  jeofails  themselves,  show  that  but  for  those 
statutes  the  proceedings  are  erroneous  even  in  a  civil  action,  if  the  venire  is 
wrong :  stat.  16  &  17  Car.  2,  c.  8,  s.  1,  cures  such  a  defect  only  ^^  so  as  the 

(a)  Before  stat  6  dc  6  W.  4,  e.  76,  the  boroagh  of  Stamford  consisted  of  five  parishesi 
all  of  which  lie  entirely  in  Lincolnshire.  By  sect.  7  of  that  act,  and  sched.  (0)  of  stat. 
2  &  3  W.  4,  c.  64,  (the  parliamentary  Boundaries  Act,)  part  of  the  parish  of  8u  Martia 
Stamford  Baron  was  added  to  the  borough. 

(6)  See  JUx  y.  HarriM,  3  Biir.  1330 ;  Btx  v.  Him/,  3  B.  dt  Aid.  444,  (6  E.  C.  L.  R. ;)  Btx 
r  Penpraa,  AB.A.  Ad.  573,  (24  E.  C.  L.  R. ;)  Rtx  v.  Holdtn,  5  B.  dt  Ad. 347,  (27  E.  C.  J   t * 
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cause  were  tried  by  a  juiy  of  the  proper  county  or  place  vAxtt  tbe  adiGD  is 
laid :"  so  that,  if  applicable  to  indictments,  vAAxAi  it  is  not,  it  wooU  not 
cure  the  defect  in  the  present  instance.  Neither  is  the  defect  cored  bj  staL 
7  G.  4,  c.  64,  s.  20,  an  enactment  which  shows  that  if  not  cored  it  is  id 
error  on  the  record.  That  enactment  applies  only  where  there  b  a  *'  vast 
of  a  proper  or  perfect  yenue  :'*  here  there  is  a  perfect  venue  with  a  r«g^ 
*trial  in  a  wrone  county :  and  the  clause  goes  on ;  "  where  the  cooit  ^ 
shall  appear  by  £e  indictment  or  information  to  have  had  jurisdictioD  oyer  the 
ofience."  The  twelfth  section,  if  applicable  at  all,  is  repealed  by  stat  5& 
6  W.  4,  c.  76,  s.  133.  [Lord  Denman,  C.  J.  It  occurs  to  me  as  ratiier 
doubtful  whether  the  twelfth  section  of  stat.  7  G.  4,  c.  64,  was  mtcoded  to 
make  any  alteration  in  the  law  as  to  venue :  it  merely  extended  the  boood- 
ary  of  the  county  500  yards.]  It  has  been  held  not  applicable  to  limited 
jurisdictions ;  Rex  v.  Wdsh,  1  Moo.  C.  C.  175,  (2  British  C.  C.  175.)  Ho^ 
ever,  it  was  passed  fi>r  a  difierent  purpose :  the  prosecutor  under  such  ctrcaiD- 
stances  may  select  either  county,  but  the  ofience  must  be  laid  and  tried  in 
the  same  county.  It  can  make  no  difference  that  the  certiorari  was  sued  o«t 
by  the  defendants :  jurisdiction  cannot  be  given  by  consent :  and  in  accep- 
tation of  law  the  venire  is  the  act  of  the  court.  The  prosecutw  should  btve 
9et  it  right :  if  the  defendants  had  taken  the  record  into  Lincolnshire,  ud 
obtained  an  acquittal  there,  it  would  have  been  a  mere  nullity.(a) 

Jtr.  D.  mU  replied. 

Lord  DnfMAJi,  C.  J.  The  venue  is  clearly  in  Northamptonshire.  Ik 
mdictment  contains,  by  words  of  icfeieiice,  a  distinct  averment  that  die  (t 
fence  was  committed  m  that  county;  but,  lor  an  ofience  charged  to  have 
been  committed  in  Northamptonshire,  a  venire  into  Linodlnshire  is  prinl 
facie  wrong.  This  difficulty  has  not  been  got  over  by  any  of  the  aigameBls 
that  have  been  urged :  the  one  that  came  nearest  to  an  answer  *was  ,^ca 
that  derived  from  the  enactment  (7  G.  4,  c.  64,  s.  12)  that  oflences  ^ 
committed  within  five  hundred  yards  of  the  boundaries  of  counties  may  be 
dealt  with  in  any  of  those  counties.  That  would  probably  have  been  is 
answer  in  the  present  case  if  the  ofience  had  been  laid  and  tried  in  either 
county.  The  Boundary  Act  cannot  brmg  the  parish  within  the  jnrisdidioB 
of  the  coun^  of  Lincoln :  its  operation  is  expressly  restricted  to  other  po- 
poses,  (i)  Then  as  to  entering  a  suggestion :  if  notice  of  an  appficatiaB 
for  that  purpose  had  been  given  before  the  trial,  it  might  perhaps  haytf  bees 
dope ;  but  it  cannot  be  (u>ne  now,  after  a  trial  has  taken  place  witM 
jurisdiction. 

Patteson,  J.  The  only  difficulty  which  I  have  felt  has  been  in  asoer 
taining  that  Ae  ofience  is  laid  in  Northamptonshire.  The  correct  ansirtf 
was  given  to  the  argument  that  this  offence  was  committed  within  fiye  bffi- 
dred  yards  of  the  boundary  between  the  two  counties :  in  such  cases  joa 
may  lay  and  try  the  offence  in  which  of  the  counties  you  please,  but  joo 
must  try  it  where  you  lay  it.  Sect.  20  of  stat.  7  G.  4,  c.  64,  cures  oolj  > 
wrong  venue:  it  does  not  cure  a  wrong  venire  where  the  venue  b  r^* 
This  brings  me  back  to  the  question,  whether  by  this  indictment  Ae  ofi^ 
does  appear  to  be  laid  in  Northamptonshire :  if  it  does  so,  it  is  certaidj 
only  by  reference.  The  offence  is  said  to  have  been  committed  in  the 
^^  parish  aforesaid,"  which  parish  has  been  previously  laid  to  be  in  Noift- 
amptonshire ;  and  there  is  nothing  in  the  indictment  to  show  that  aaj 
part  of  the  parish  runs  into  any  other  county.    Then  it  is  said  that  tbfl* 

(a)  See  Acx  ▼.  WtUk,  1  Moo.  C.  C.  1*^6,  fS  British  C.  C.  ITS.) 
(6)  8ec  sok.  a  A  8  W.  4,  e.  64, 1. 1. 
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18  a  parliamentaiy  recognition  of  the  paridi  bebg  in  lincolnshire ;  but 
*6441  ^^^^'^  ^  nothing  *to  show  that.  Schedule  A.  to  stat.  5  &  6  W. 
-I  4,  c.  76,  is  merely  descriptive.  It  does  not  follow  from  what  is 
there  said,  that  the  whole  of  the  borough  of  Stamford  is  to  be  taken  to  be 
in  Lincolnshire.  And  the  Boundary  Act  has  really  nothing  whatever  to  do 
with  the  question.  It  follows,  therefore,  that,  as  the  borough  includes  the 
parish  of  St.  Martin  Stamford  Baron,  it  must  include  part  of  Northampton* 
shire.  We  have  no  right  to  reject  the  words  '*  at  the  parish  aforesaid," 
tfaoueh  the  case  might  have  been  different  if  those  words  had  not  been  there : 
then  indeed  it  mignt  have  been  contended,  with  some  show  of  reason,  that 
the  offender  having  been  described  as  of  a  parish  in  Northamptonshire,  and 
the  offence  laid  in  the  borough  of  Stamford,  the  description  was  not  incon- 
sistent with  the  offence  having  been  committed  in  a  part  of  the  borou^ 
lying  in  a  different  county  from  Northamptonshire. 

CoLfauDGE,  J.,  concurred,  (a)  Judgment  arrested. 

(a)  Wightman,  J.,  had  leftJlM  eonrt. 


REYNOLDS  v.  TALMON. 

I^ere  an  act,  establishing  a  court  of  conscience,  provides  that  **  no  action  or  suit  Uf 
any  debt  not  amonhting  to  40i.,  and  recoverable  by  virtae  of  this  act,  shall  be  re- 
covered against  any  person  in  any  other  coart,"  but  contains  no  express  enactment 
that  a  defendant  saed  elsewhere  for  such  a  debt  may  avail  himself  of  the  objection 
by  plea,  the  proper  mode  of  doing  so  is,  nevertheless,  by  plea;  and  if  the  defendant 
omit  to  plead  the  statate  in  an  action  for  a  larger  sum,  and  judgment  pass  against  hiat 
for  a  snm  under  40<.,  the  court  will  not  enter  a  suggestion  on  Uie  record. 

Jlf.  SmiOi  moved  for  a  rule  to  show  cause  why  the  record  should  not  be 
brought  into  court  and  a  suggestion  entered  thereon^  that  at  the  commence- 
*6451  °^^^^  ^^  action,  the  defendant  lived  within  the  jurisdiction  *o{  the 
-■  Bristol  Court  of  Conscience  The  Bristol  Court  of  Conscience  act, 
1  Vict  c.  Ixxxiv.  (local  and  persondl,  public,)  s.  24,  enacts,  that  '*  no  action 
or  suit  for  any  debt  not  amounting  to  dOs.  and  recoverable  by  virtue  of  this 
act,  shall  be  recovered  against  any  person  in  any  other  court  whatsoever." 
In  this  case  the  action  was  brought  in  this  court  for  5/.,  but  the  verdict,  on 
a  trial  before  the  sheriff  of  Gloucester,  was  for  205.  A  defendant  labours 
under  great  difliculty  as  to  the  course  proper  for  him  to  pursue  under  this 
statute,  for  it  does  not,  like  the  Westmmster  Court  of  Requests  act,  23  G.  2, 
c.  27,  s.  8,  (under  which  Taylor  v.  BUdrj  3  T.  R.  452,  was  decided,)  pro- 
vide that  the  defendant  may  avail  himself  of  the  objection  by  plea ;  it  is 
meiely  prohibitory,  and  does  not  show  any  mode  by  which  he  may  take  ad- 
rantage  of  it. 

Lora  Denman,  C.  J.  Any  sense  that  can  be  given  to  the  words  of  the 
clause,  so  as  to  benefit  the  defendant,  makes  this  to  be  a  matter  available 
only  by  plea. 

Patteson,  J.  No  instance  has  been  referred  to  of  a  suggestion  havus 
been  allowed  in  such  a  case  as  this.  The  defendant  might  have  pleaded 
that  the  demand  was  for  a  sum  under  4(k. 

CoLEBiDGE,  J.,  and  WiGHTMAN,  J.,  coucurred.  Rule  refused. 


*646]  HINTON  v.  DIBBIN  and  others. 

Under  stat  11  0.4»d&  1  W.  4,  c  68,  if  a  parcel  containing  any  of  the  valuable  goe^ 
enomerated  ia  sect.  1  be  seat  to  a  carrier  for  coaTejrance  witbont  a  dedaratioB  of  Iks 
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oiatnre  and  yalne  of  snch  goods,  and  without  pajring,  or  engaging  to  pay,  as  in- 
creased charge  according  to  sect.  2,  the  carrier  is  not  liable  for  their  loss,  thoogb  it 
happens  by  the  gross  negligence  of  his  servants. 

Case.  The  declaration  stated  that  defendantS|  before  and  at  the  tunes, 
&c.,  were,  and  from  thence  hitherto  have  been,  common  carriers  of  goods 
for  hire  from  a  certain  place,  to  wit  London,  to  a  certain  other  place,  to  wit 
Calne  in  Wiltshire :  And  thereupon  certain  persons,  to  wit  Messrs.  Spring- 
field and  Fickling,  heretofore,  &c.,  to  wit  on,  &c.,  at  a  certain  place,  to  vit 
the  office  of  the  defendants  at  Gerard's  Hall,  Basing  Lane,  in  the  citj  of 
London,  for  and  on  behalf  of  the  plaintiff,  caused  to  be  delivered  to  d^ 
fendants,  and  they  then  accepted  and  received  of  and  from  the  said  Messrs. 
S.  and  F.  for  and  on  behalf  of  the  plaintiff,  divers,  to  wit  two,  parcek  or 
bales  containing  divers  goods  and  chattels,  to  wit  5000  yards  of  silk,  of  the 
plaintiff,  of  great  value,  to  wit,  &c.,  to  be  safely  and  securely  carried  aad 
conveyed  by  the  defendants  from  London  aforesaid  to  Calne  aforesaid ;  and 
there,  to  wit  at  Calne  aforespi^.  safely  and  securely  to  be  delivered  to  plain- 
tiff for  certain  reasonable  Rwanl,  &c. :  Yet  defendants,  not  regarding  thd' 
duty  as  such  common  carriers  as  aforesaid,  did  not  nor  would  safely,  &c 
carry,  &c.,  from  London  aforesaid  to  Calne  aforesaid,  nor  there,  to  Tit  at 
Calne  aforesaid,  safely  or  securely  deliver,  &c. ;  but  on  the  cootraiy  the 
defendants  so  conducted  themselves  in  the  premises  that,  by  and  through  tbe 
misfeasance,  gross  negligence,  and  wrongful  conduct  of  defend?.nts,  and  nA 
otherwise,  one  of  the  said  parcels  or  bales,  and  the  contents  of  the  .sane, 
being  of  great  value,  to  wit,  &c.,  ^afterwards,  to  wit,  &c.,  became  r«g^^ 
and  were  wholly  lost  to  plaintiff,  &c.     To  the  damage,  &c.  ^ 

Plea,  that,  after  the  passing  of  a  certain  act,  (II  G.  4,  fc  1  W.  4,  c.  68,) 
and  before  and  at  the  time  of  the.  deli  very  to  them  of  the  said  two  parcels  in 
the  declaration  mentioned,  defendants  were  common  carriers  of  goods  by  land 
for  hire  by  a  certain  public  conveyance,  to  wit  a  van  from  London  to  Calne 
as  in  the  declaration  mentioned  ;  and  defendants  had  also,  before  and  at  the 
time  of  the  delivery  of  the  said  two  parcels,  in  pursuance  of  the  said  act, 
notified,  published  and  stated,  and  caused  to  be  notified,  published  and 
stated,  in  and  bv  a  notice  affixed  in  legible  characters  in  a  public  and  con- 
spicuous part  of  the  said  office  where  the  said  two  parcels  were  deli?eredto 
them  as  in  the  declaration  mentioned,  that  is  to  say  in  a  public  and  con- 
spicuous part  of  their  office  at  Grerard's  Hall,  fiasing  Lane,  in  tbe  city  of 
London  aforesaid,  and  at  which  said  office  parcels  then  were  and  still  are 
received  by  them  for  the  purpose  of  conveyance  by  their  said  van,  and  ia 
which  said  notice  there  were  then  and  there,  in  such  legible  characters  as 
aforesaid,  notified,  published,  stated,  and  set  forth  the  increased  rates  d 
charge  required  by  them  to  be  paid,  over  and  above  the  ordinary  rate  of 
carriage,  as  a  compensation  for  the  greater  risk,  and  care  to  be  taken  for  the 
safe  conveyance  of  the  articles  in  the  said  act  of  parliament  and  notice 
specified  and  mentioned,  and  which  said  notice  was  and  is  as  follows,  that 
is  to  say:  "  In  pursuance  of  an  act  of  parliament  passed,''  &c.,  ^'entitlea 
'  An  act  for  the  more  effectual  protection  of  mail  contractors,  stage  coach 
proprietors,  and  other  common  carriers  for  hire,  against  the  loss  of  or  injuiy 
to  parcels  or  packages  ^delivered  to  them  for  conveyance  or  custody,  r«^ 
the  value  and  contents  of  which  shall  not  be  declared  to  them  by  *- 
the  owners  thereof,'  notice  is  hereby  given  that  for  any  package  or  passen- 
ger's luggage  containing  gold  or  silver  coin,"  &c.,  (various  other  articles 
were  then  specified,)  ^'jewellery,  silks  in  a  manufactured  or  unmanufiictored 
statci  and  whether  wrought  up  or  not  wrought  up  with  other  materials,  hih 
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or  lace,  or  any  of  them,  to  a  greater  amount  in  value  than  lOf.,  the  increased 
rates  of  charge  over  and  above  the  commod  and  ordinary  rate  of  charge  for 
carriage  are  as  follows."  (The  increased  charges,  according  to  distance 
and  value,  were  then  stated.)  And  that  plaintiff;  before  and  at  the  time  of 
the  delivery  of  the  said  parcels  to  defendants  as  idforesaid,  had  notice  of  the 
premises ;  and  the  said  increased  rates  of  charge,  so  req^aired  to  be  paid  by 
the  said  notice  as  aforesaid,  were  due  and  reasonable  and  proper  rates  of 
charges  in  that  behalf;  and  defendants  further  say  that,  at  the  time  of  the 
delivery  to  them  of  the  said  two  parcels  to  be  carried  fbr  hire  by  the  said 
public  conveyance  as  aforesaid,  and  continually  from  thence  until  the  loss 
in  the  declaration  mentioned,  there  were  contained  ia  the  said  parcels  certain 
articles  and  property  of  the  description  in  the  said'  act  of  parliament  and 
notice  mentioned,  that  is  to  say  the  said  silk  in  the  declaration  mentioned, 
and  no  other  article  or  property  whatsoever ;  and  that  the  value  of  the  said 
articles  and  property  contamed  in  each  of  the  said  parcels  respectively  then 
and  during  all  the  time  aforesaid  fer  exceeded  the  said  sum  of  lO/.,  and 
were  of  a  certain  value,  to  wit  50/.  each  parcel:,  and  that  at  the  time  of  the 
delivery  of  the  said  parcels  to  defendants  at  the  said  office  as  aforesaid  ibr 
,^Q1  the  purpose  *of  being  carried  a&  afbresaid,  the  value  or  nature  of  the 
^  said  articles  and  property  so  contained  in  the  said  parcels  as  afore-^ 
said  was  not,  nor  was  it  at  any  other  time  whatsoever,  declared  by  plaintiff^ 
or  by  the  person  sending  and  delivering  the  same,  to  defendants  or  to  the 
person  receiving  the  said  parcels  on  thetr.  behalf,  nor  was  the  said  increase!^ 
charge  so  mentioned  and  contained  in  the  said  notice  as  aforesaid,  or  any 
engagement  to  pay  the  same  then  or  at  any  other  time  whatsoever  offered  oc 
tendered  to  or  accepted  by  defendants  or  the  person  receiving,  8tc.,  or  any 
other  person,  &c.  on  their  behalf.     V^riffcation. 

Replication.  That  defendants  did  not  use  diligence  in  and  about  He 
carrying  and  conveying  the  goods  and*  chattels  in  the  declaration  mentionecf 
to  have  been  delivered  to  them  for.  the  purpose  in  the  declaration  mentioned!^, 
but,  on  the  contrary  thereof,  plaintifi'says  that  defendants,  as  such  caniem 
as  aforesaid,  were  in  and  about  the  premises  guilty  of  such  ^oss  and  ciil||a- 
ble  negligence  and  wrongful  and  improper  conduct  that,  by  and  through 
their  gross  and  and  utter  neg^eet,  witfiif  defaiult,  and  entire  and  absolute 
want  of  care  and  caution  in  the  premises^  and  not  otherwise,  the  said'  hate 
was  lost  as  in  the  declaration  mentioned*.    Verification. 

Rejoinder.  And  the  defenc^ts.  Sue.  say  that,  at  the  time  of  the  delivery 
to  them  of  the  said  parcels,.  ftCi,  defendants  were  the  proprietors  or  the  said 
public  conveyance  in  which  the  same  were  to  be  carried  and  conveyed 
from,  &c.  to,  &c.,  and  the  said  parcels,  ftc.  were  delivered  io  then»  to  be 
carried  and  conveyed  in  the  usual  and'  ordinary  course  of  business :  and  that 
soon  after  the  delivery  thereof,  that  is  to  say,  on  the  day  and  year  in  the 
*^^1  ^^'^'^^^o'l  mentioned',  defendants,  in  the  due  *and  usual  and  ordi- 
-'  nary  course  of  business,  safely  and  securely  delivered  the  said  par- 
cels, &c.  to  certain  servants  then  in  the  employ  of  them  the  defendants  as 
such  common  carriers  as.  aforesaid,  to  wit,  W.  C,  R.  H.,  and  T.  H.,  who 
then,  and  from  thence  untiT  and  at  the  time  of  the  loss  in  the  said  declara- 
tion mentioned,  had  the  care  and  conduct  of  the  said  public  conveyance  in 
which  the  said  parcels,  &c.  were  to  have  been  carried  and  conveyed' from, 
&c.  to,  &c.,  and  which  said  parcels,  &c.  were  then,  to  wit,  at  London 
aforesaid,  safely  and  securely  placed  and  deposited  in  the  said  public  con* 
veyanee  in  order  to  be  carried- and  conveyed  as  aforesaid  ;  and  the  said  bale 
or  parcel  in  the  declaration  mentioned  to  ha#e  been  lost  was  lost*  thereout 
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and  therefrom  m  the  course  of  the  journey  of  the  said  puolic  eoQTe]fanoe 
firom  London  aforesaid  towards  Caliie  aforesaid,  and  whilst  the  same  was 
under  the  care  and  conduct  of  the  said  servants  of  the  defendants.  And 
defendants  further  say  that  the  said  want  of  diligence,  negligence,  and 
wrongful  and  improper  conduct,  neglect,  default,  and  want  of  care  and  cau- 
tion, in  the  said  declaration  and  replication  mentioned,  were  not,  nor  was 
any  part  thereof,  the  personal  want  of  diligence,  negligence,  wioogfiil  ot 
improper  conduct,  neglect,  default,  or  want  of  care  and  caution,  of  lite  de- 
fendants or  any  or  either  of  them,  but  was  the  want  of  diligence,  negligence^ 
and  wrongful  and  improper  conduct,  neglect,  default,  and  want  of  care  and 
caution  of  the  said  servants  so  in  the  employ  of  defendants  as  such  coauaoQ 
carriers  as  aforesaid,  and  who  so  had  the  care  and  conduct  of  the  said  public 
conveyance  at  the  time  of  the  loss  of  the  said  parcel  or  bale  as  in  the  said 
declaration  mentioned.    Verification. 

General  demurrer.  The  points  stated  in  the  margin  *were,  that,  r«^| 
inasmuch  as  stat.  11  G.  4,  &  1  W.  4,  c.  68,  does  not  protect  com-  ^ 
mon  carriers  who  have  lost  goods  through  misfeasance  or  gross  negiifl^eoce, 
the  defendants  are  liable  at  common  law  for  the  loss  mentioned  in  the  decb- 
ration ;  and  that  their  common  law  liability  extends  to  the  misfeasance  and 
gross  negligence  of  their  servants.  Joinder  in  demurrer.  The  point  stated 
m  the  margin  was,  that  the  act  does  protect  common  carriers  under  the  dr- 
cumstances  stated  in  the  pleadings ;  and  that  they  are  not  liable  for  the  mm 
gross  negligence  of  servants:  and  sect.  8  was  referred  to. 

The  demurrer  was  ai^ued  last  Michaelmas  term.(a) 

Erkj  for  the  plaintiflT  Before  the  late  statute,  a  carrier  was  an  insuier, 
unless  his  liability  was  restricted  by  special  contract,  which  was  usaally 
done  by  means  of  a  notice ;  and,  when  the  carrier  was  sued  for  a  loss,  the 
ordinary  question  was,  whether  such  notice  were  brought  home  to  the  bow- 
ledge  of  the  employer.  Then,  by  stat.  11  G.  4,  &  1  W.  4,  c.  68,  s,  1,  after 
reciting  the  frequent  practice  of  sending  by  public  conveyance  parcels  cob- 
taining  money,  bills,  notes,  jewellery,  and  other  articles  of  great  value  b 
small  compass,  whereby  valuable  property  is  rendered  liable  to  depredatioo, 
and  the  responsibility  of  mail  contractors,  &c.,  and  common  carriers  for  hire^ 
is  gready  increased ;  and  that,  through  the  omission  of  persons  sending  socli 
parcels,  &c.,  to  notify  the  nature  and  value  of  the  contents,  so  as  to  enable 
such  contractors,  &c.,  by  due  diligence  to  protect  themselves  against  losss, 
and  the  difficulty  of  fixing  *parties  with  knowledge  of  notices  pub-  r»^^ 
lished  by  such  contractors,  &c.,  to  limit  their  responsibility,  they  '- 
have  become  exposed  to  great  risks  and  losses :  it  is  enacted  ^at,  from  aad 
after  the  passing  of  that  act,  no  mail  contractor,  &c.,  or  other  common  cai* 
rier  by  land  for  hire,  shall  be  liable  for  the  loss  of,  or  injury  to,  any  ^U  ^ 
silver  coin,  jewellery,  silks,  (and  various  other  articles,)  contained  in  aay 
parcel  delivered  to  be  carried  for  hire,  or  to  accompany  the  person  of  a°J 
passenger  in  any  mail  or  stage  coach  or  other  public  conveyance,  when  tbe 
<;ontents  of  such  parcel  shall  exceed  10/.  in  value,  unless,  at  the  time  of  tbe 
delivery  thereof  at  the  office,  &c.,  for  the  purpose  of  being  carried,  or  8^ 
companying,  &c.,  the  value  and  nature  of  such  article  shall  have  beendc 
clared  by  me  person  sending  or  delivering  the  same,  and  such  increased 
charge  as  is  stated  in  sect.  2,  or  an  engagement  to  pay  the  same,  be  accepted 
by  the  person  receiving  such  parcel.  Then  sect.  8  provides  and  enacts: 
^'  That  nothing  in  this  act  shall  be  deemed  to  protect  any  mail  contractor, 

(a)  November  ISth,  1841.    Before  Lord  Denman,  C.  J.,  Williams,  Coleridge,  n^ 
Wigatman,  Js. 
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stage  coach  proprietor,  or  other  common  carrier  for  hire  from  liability  to  an- 
swer for  loss  or  injury  to  any  goods  or  articles  whatsoever  arising  from  the 
felonious  acts  of  any  coachman,  guard,  book-keeper,  porter,  or  other  servant 
in  his  or  their  employ,  nor  to  protect  any  such  coachman,  guard,  book- 
keeper, or  other  servant  from  liability  for  any  loss  or  injury  occasioned  by 
his  or  their  own  personal  neglect  or  misconduct."  Those  causes  of  action, 
therefore,  which  arise  from  misfeasance  are  not  within  the  purview  of  the 
statute:  its  protection  is  limited  to  the  kind  of  cases  indicated  by  the  pre- 
amble.    Notices   limiting  liabili^,   before  the  statute,   did  not  protect 
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53,  (7  E.  C.  L.  R.  0  Badenham  v.  Bennett^  4  Price,  31,  and  notice 
will  not  now  protect  in  such  a  case ;  Otoen  v.  Burnett j  2  Cro.  &  M.  353  ; 
S.  C.  4  Tyr.  133,  judgments  of  Bayley  and  Vaughan,  Bs.  Misfeasance 
is  a  wrong  irrespective  of  the  peculiar  character  of  carrier,  in  which  alone 
the  statute  gives  protection :  but  the  rejoinder  here  claims  protection  against 
every  species  of  misconduct  by  servants,  short  of  actual  felony.  [Wight- 
man,  J.  According  to  you,  the  pleadings  subseouent  to  the  plea  are  imma- 
terial, since  that  admits  a  misfeasance.]  The  declaration  and  plea  alone 
would  raise  the  point.  In  Lcmgridge  v.  Levy,  2  M.  &  W.  519,  several 
aathorities  are  collected,  showing  how  liability  may  arise  from  mere  mis- 
feasance, without  reference  to  actual  or  implied  contract.  1  Vin.  Abr.  560, 
(it.  Jdians,  [Case  Disceit,]  (0.  b.),  pi.  2,  is  an  instance.  It  will  be  con- 
tended that,  as  the  exemption  is  in  terms  taken  away  by  sect.  8,  where  the 
loss  or  injury  results  from  felonious  acts  of  a  servant,  an  inference  arises 
that,  where  such  acts,  though  wrongful,  are  not  felonious,  the  exemption 
still  attaches.  But  this  part  of  the  section,  as  well  as  the  following  clause 
of  it,  which  continues  the  liability  of  servants  for  loss  caused  by  their  own 
misconduct,  is  inserted  only  ex  abundanti  cautelft,  and  cannot  change  the 
effect  of  prior  enactments.  In  the  case  of  a  carrier,  as  of  any  other  person, 
if  his  servant,  as  such,  was  guilty  of  a  misfeasance,  the  person  injured  might 
sue  the  servant  or  the  master.  The  carrier's  notice  was  no  protection 
a^nst  such  a  suit  before  the  act ;  nor  was  the  act  intended  to  protect  where 
the  notice  did  not. 

*6541  *^^^  ^'  ^'  PoUett,  Solicitor-General,  contri«  The  proposed  con- 
'  struction  would  make  the  act  inoperative.  It  was  an  inconvenience, 
under  the  old  law,  that  carriers  were  too  much  subjected  to  responsibilit}' 
for  the  acts  of  their  servants :  the  object  of  sect.  1  was  to  relieve  them  from 
such  liability,  except  where  they  were  bound  by  specific  notice,  and  pay- 
inent  of  an  increased  charge.  There  might,  undoubtedly,  be  a  wilnil 
damage  for  which  a  carrier  would  be  answerable  without  notice :  but  that 
would  be  a  misfeasance  independent  of  his  character  of  a  carrier.  Here 
both  the  declaration  and  the  replication  charge  the  defendants  in  that  charac- 
ter. The  question  is,  whether,  if  an  article,  under  the  circumstances  ap- 
pearing on  these  pleadings,  be  given  to  a  carrier  without  notice  of  the  value, 
and  payment  accordingly,  and  be  lost  by  negligence,  eross  or  otherwise,  the 
carrier  is  liable.^  [Coleeidge,  J.  In  Gamdt  v.  IVUian,  and  some  of 
the  other  cases,  the  carriers,  after  accepting  the  goods,  sent  them  by  a  dif- 
ferent conveyance  from  their  own*]  Those  cases  do  not  apply.  And,  since 
Stat  11  G.  4,  &  1  W.  4,  c.  68,  the  question  in  any  case  is,  whether  the 
facts  bring  it  within  a  rule  of  exemption  laid  down  in  terms  by  the  legisla- 
tare.  The  intention  of  this  act  is,  that  in  every  case  where  no  notice  is 
given  the  protection  shall  attach.  That  which  would  be  gross  negligence 
28  to  one  thing  is  not  so  as  to  another.     The  preamble  of  the  act  points 
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out  that,  by  the  omission  of  notice,  where  goods  of  a  certain  value  and 
description  are  sent,  carriers  are  prevented  from  using  due  diligence  to  protect 
themselves.     A  parcel  known  to  be  of  great  value  would  peiiiaps  be  sent 
by  other  hands  than  those  usually  employed.     *[ Williams,  J.     In    ^^^c^ 
Batson  v.  Dmwan,  4  B.  &  Aid.  21,  (6  E.  C.  L.  R.,)  the  majority  of   L  '^^ 
the  court  held  that  the  plaintiffs  had  been  to  blame  for  not  commanicaling 
the  value  of  the  parcel,  and  therefore  that  the  action  was  not  maintainable.] 
It  was  to  pronde  with  certainty  for  such  cases  in  future,  that  this  act  vas 
passed.     If  the  suggested  distinction  as  to  gross  negligence  had  been  cod- 
templated,  there  is  no  doubt  that  it  would  have  been  expressly  made :  bat 
it  is  nowhere  adverted  to,  either  in  the  preamble  or  in  the  enactments. 
Sect.  1  provides  in  general  terms  that  no  common  carrier  shall  be  liable  for 
loss  of  any  article  there  specified,  if  the  required  declaration  has  not  bees 
made.     [Coleridge,  J.     You  lay  aside  the  distinction  as  to  nc^igence  bj 
servants.]     The  exemption  is  general,  and  the  carrier  is  not  liabte  io  anj 
case.     [Coleridge,  J.     Suppose  a  carrier  driving  his  own  cart  leaves  i: 
standing  at  a  door,  and,  in  consequence,  a  valuable  parcel  is  lost.]     Hes 
not  liable  without  declaration  of  the  value.     Wilful  misfeaisance  would,  cf 
course,  come  under  a  different  consideration :  if  he  intentionally  misdelivered 
the  parcel,  trover  would  lie.     There  the  act  is  tortious  without  refeience  b 
the  peculiar  duty  imposed  by  the  character  of  carrier.     [Coleridge,  J. 
Some  of  the  obsen^ations  in  (horn  v.  Burnett^  2  Cm.  &  M.  360,  361,  4  Tjr. 
142,  143,  raise  a  difficulty  as  to  your  view  of  the  case.]     The  remarb 
of  Bayley  and  Vaughan,  Bs.,  there,  as  to  the  supposed  case  of  gross  negli- 
gence, were  unnecessary  to  the  decision :  and  the  cases  referred  to  by  Bat- 
LEY,  B.,  '^  of  what  is  called  '  gross  negligence,'  which  throws  upon  the  car- 
rier the  responsibility,  when,  but  for  that,  he  would  have  been  exempt,'' 
were  instances  in  most  of  which,  as  he  says,  *^  the  carrier  was  guilty  of  mfi- 
feasance."    And  the  cases  were  ^decided  before  this  statute  passed.   r«g^ 
The  cases  excepted  from  protecdon  are  those  specified  in  sect.  8.   ^ 
Had  the  legislature  intended  to  make  carriers  always  liable  for  the  gn»$ 
negligence  of  their  servants,  provision  would  have  been  made  to  that  ^9eet 
in  sect.  8 ;  and  the  words  would  have  been  "  to  answer  for  loss"  **  msBSi 
from  the  felonious  acts,  or  gros$  n^igencSy  of  any  coachman,"  &c.     In  tbe 
cases  that  arose  before  the  statute,  the  liability  was  always  incurred  by  mis- 
conduct of  servants ;  and  the  object  of  sect.  1  was  that  carriers  might  aroid 
that  hardship  by  a  more  careful  selection  of  persons  to  be  intrusted,  where 
the  goods  were  of  a  higher  value.     Parties  employing  carriers  may  still  pro- 
tect themselves  by  special  contracts,  the  benefit  of  which  is  reserved  bv 
sect.  6. 

Erky  in  reply.  The  distinction  su^ested  between  misfeasance  in  tk 
character  of  carrier  and  not  in  that  character  could  never  be  drawn  witi 
certainty,  and  would  be  a  subject  of  continual  dispute.  The  argument  ^ 
the  defendants  is,  in  effect,  that  a  carrier,  without  notice,  has  no  re^osi- 
bility  at  all,  as  carrier,  for  the  articles  enumerated  in  sect.  1 :  an  u  reasona- 
ble construction,  and  founded  on  a  too  literal  interpretation  of  the  enacting  pail 
without  any  regard  to  the  preamble.  The  right  construction  is  that  whick. 
taking  both  together,  puts  the  carrier  without  notice  in  the  situation  of  t 
bailee  without  reward.  On  that  view  of  sect.  1  the  rule  will  be  thr^ 
whereas,  before  the  statute,  an  employer  might  recover  against  the  canic 
by  simply  proving  delivery  of  the  goods  to  him,  and  a  loss,  he  diall  nov 
not  succeed  on  that  proof  alone,  in  the  case  of  certain  articles  delivered 
without  notice  of  the  value,  Jtc.,  but  must  ^Iso,  in  such  case,  prove  gross  negb- 
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^6571  S^^^  ^^  ^misfeasance.  Beauchamp  v.  Poioleyy  1 M.  &  Rob.  38,  is  an 
^  instance  in  which  a  coachman,  undertaking  to  carry  a  parcel  without 
reward,  was  held  liable  for  gross  negligence.  It  is  suggested  that  an  employer, 
by  concealing  the  nature  of  the  goods,  might  prevent  the  carrier  from  using 
due  precaution,  and  thereby  subject  him  to  an  undeserved  loss.  But  such 
conduct  in  the  employer,  if  carried  so  far  as  to  constitute  a  defence  (as  in 
Bradley  v.  Waierhcuse^  M.  &  M.  154,  would  be  a  wrong  on  his  part  which 
ought  to  be  shown  on  the  record.  The  observations  of  Bayley,  J.,  in  Owen 
V.  BumeUj  appear  to  have  been  deliberately  made,  and  must  be  overruled 
if  judgment  be  given  for  the  defendants.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term,  (January  21st,)  delivered  the  judgment 
of  the  court. 

The  declaration  in  this  case  states  the  defendants  to  be  common  carriers 
for  hire,  and  that  the  goods  in  question  (silk)  were  lost ''  by  the  misfeasance^ 
gross  negligence,  and  wrongful  conduct  of  defendants "  as  such  carriers. 
Plea:  that  defendants,  being  carriers,  after  the  passing  of  stat.  11  G.  4,  &  1 
W.  4,  c.  68,  caused  to  be  duly  published  a  notice  of  the  increased  rate  of 
charge  for  the  articles  in  the  said  act  and  notice  specified,  (silk  included  ;) 
that  the  silk  was  above  the  value  of  10/. ;  the  nature  of  the  article  not  de- 
clared ;  and  that  no  payment  was  made  or  engagement  to  pay  tendered. 
Replication :  that  defendants,  as  such  carriers^  were  guilty  of  such  gross  and 
culpable  negligence,  and  wrongful  and  improper  conduct,  that,  by  their 
*6581  S^^  *^^  ^^^^  neglect,  wilful  default,  and  entire  and  absolute  want 
•■  of  care  and  caution,  the  said  silk  was  lost.  Rejoinder,  that  the  silk 
was  intrusted  by  the  defendants  for  carriage  to  certain  servants,  (naming 
them ;)  and  that  the  same  was  lost  under  the  care  and  conduct  of  such  ser- 
vants ;  negativing  any  want  of  diligence  or  care  in  defendants  themselves. 
To  this  there  is  a  general  demurrer. 

Upon  this  state  of  the  pleadings  the  question  for  our  decision  (as  admitted 
in  the  ar^ment  on  both  sides)  is,  whetner,  since  the  passing  of  the  said  act, 
a  carrier  is  liable  for  the  loss  of  goods  therein  specified  by  reason  of  ^'  gross 
negligence."  For,  although  in  the  declaration  the  word  '^  misfeasance  "  is 
used,  which,  in  some  cases,  as  will  be  seen  hereafter  (and  especially  in  Sleat 
^-  ^^«gy  5  B.  &  Aid.  342,  (7  E.  C.  L.  R.,)  and  Owen  v.  BumHt,  2  Cr.  & 
M.  353,  S.  C.  4  Tyr.  133,)  is  understood  as  implying  conduct  in  the  car- 
rier distinguishable  from  negligence,  conduct  which  (in  the  language  of 
Lord  Ellenborough,  in  Beck  v.  Evans^  16  East,  244,)  (c)  *^  divests  him 
wholly  of  the  character  of  a  carrier,"  yet  in  the  replication  the  expression 
is  dropped,  and  the  conduct  attributed  to  the  defendants  is  negligence  as 
carriers^  and  that  only. 

In  putting  an  interpretation  upon  this  statute  for  the  first  time,  we  neces- 
sarily feel  the  case  to  be  one  of  considerable  importance,  both  because  it  is 
the  first,  and  also  because  it  regards  a  subject  upon  which  much  doubt  and 
uncertainty  have  existed,  making  it  expedient,  therefore,  that  the  question 
should  be  finally  settled.  In  deciding  upon  this  statute  we  must,  of  course, 
*6591  ^^  regulated  b^  this  language ;  and  the  state  of  the  law  at  *the  time 
•I  of  its  passing  is  material  only  so  far  as  it  enables  us  to  discover  the 
mischief  for  which  it  was  mtended  to  apply  a  remedy.  But  in  that  point 
of  view  it  may  be  useful  to  consider  the  actual  position  of  carriers  with 
respect  to  liability  for  the  loss  of  goods  notwithstanding  the  notices  to 

(r)  See  the  jad^ments  of  Baytey  and  Holroyd,  Js.,  in  Gamttt  y.  WiUan,  6B.A  Aid.  63, 
60,  62,  (7  E.  C.  L.  It,)  and  of  Lord  EUenboroagh,  in  NichoUon  y.  WUlan,  6  East,  507, 
618, 613. 
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restrict  that  liability,  ixrhich  have  been  for  some  time  abnost  mircRallj 
adopted. 

In  the  first  placei  then,  it  had  been  decided,  by  all  the  courts,  that  a  car- 
rier is  liable  for  the  loss  of  articles  above  the  amount  mentioned  in  die  osaa 
notice,  though  not  paid  for  accordingly,  where  he  is  guilty  of  wliat,  in  % 
many  cases,  is  called  ^'  gross  negligence."  This  was  Uie  precise  poifitd^ 
cided  in  the  Exchequer  in  the  case  of  Bodenham  v.  BennM^  4  Priee,  31. 
a  case  ofien  cited  and  relied  upon  in  support  of  this  doctrine.  Then  tbe 
usual  notice  had  been  eiven,  and  the  parcel  lost  was  of  much  greater  hIk 
than  the  sum  mentioned  in  that  notice.  The  like  decision  took  place  is  "^ 
Court  of  Common  Pleas  under  similar  circumstances  in  the  case  of  Mttr. 
Hwney  8  Taunt.  144,  (4  £.  C.  L.  R.,)  the  Chief  Justice  reporting  thatie 
only  question  submitted  to  the  jury  was,  whether  the  carrier  had  been  goih 
of  eross  negligence :  and  that  direction  was  sustained  by  the  conit  Aoc 
in  this  court  also,  in  the  case  of  BirheU  v.  WUlanj  2  B.  &  Aid.  356,  a  net 
trial  was  granted  expressly  upon  the  ground  that  Lord  Tentekdes  b»i 
omitted  to  inform  the  jury  that  the  carrier  would  be  liable  for  gross  ne^u- 
gence,  though  in  that  case  also  the  usual  notice  was  proved,  and  the  tiIk 
of  the  goods  lost  much  exceeded  the  amount  therein  specified.  It  is  tw 
that,  in  the  case  of  Batson  v.  Donovan,  4  B.  &  AU.  21,  (6  £.  C.  L  K., 
where  a  ^parcel  of  bankers'  notes  of  the  value  of  4000/.  and  upwards  r,^ 
was  delivered  to  a  carrier  without  any  communication  of  its  contents,  ^ 
the  learned  iudge  who  tried  the  cause  left  two  questions  to  the  jury,  tbe  k 
being,  whether  the  plaintiffs  dealt  fiurly  by  the  defendants  in  not  apprisi^ 
them  that  the  box  contained  articles  of  value :  and  the  verdict  found  fbrtbt 
defendants  upon  that  direction  was  supported.  But  the  court  was  not  vm 
mous  in  the  decision:  and  the  dissenting  judge  differed,  mainly,  beaofti^ 
considered  the  leaving  such  preliminary  question  in  favour  of  tiie  cankf  t: 
be  a  novel^,  and  unwarrantea  by  any  autnority.  And  in  the  cases  iW^^ 
mentioned  (there  being  many  others  to  the  same  effect)  no  such  poiot «% 
made ;  but  the  only  question  was,  whether  there  was  gross  negligence  ii 
the  carrier.  In  a  subsequent  case  in  this  court,  Sleo/  v.  Fogg,  5  B.  &  All 
342,  (7  £.  C.  L.  R.,)  the  carrier  was  held  liable  for  the  loss  of  a  paid(^ 
great  value,  notwithstanding  the  usual  notice  by  him  and  want  of  notice  t; 
him.  That  case  undoubtedly  was  decided  chiefly  upon  the  ground  of '*ni^ 
feasance,"  as  before  explained.  But,  as  it  was  impossible  to  impatetoti^ 
carrier  a  wilful  purpose  of  destroying  or  losing  the  parcel,  it  seems  diSct-'^ 
to  distinguish  the  case  in  kind  from  others  where  negligence,  more  or  b'Q 
amount,  has  been  the  cause  of  the  loss,  and  the  carrier  has  been  held  liib|| 
accordingly.  It  surely  bears  no  resemblance  to  the  instance  of  ^*  misfeasante 
put  by  Mr.  Baron  Bayley  in  the  case  of  Ouoen  v.  Burnetii  2  Cr.  k  M.  353, 
S.  C.  4  Tyr.  133,  which  is  dashing  a  package  of  glass  against  the  gnwnii 
At  all  events,  such  a  case  may  well  be  supposed  to  have  been  in  the  c» 
templation  of  the  legislature  when  passing  an  act  expressly  fi>r  the  parp 
*(as  we  shall  see  presently)  of  relieving  carriers  from  responsi-  r.^; 
bility.  ^  . 

Again,  when  we  find  '^  gross  ne^igence  *'  made  the  criterion  to  detemiv 
the  liability  of  a  carrier  who  has  gtven.  the  usual  notice,  it  might  perisar^^ 
have  been  reasonably  expected  that  something  like  a  definite  meanini^siioo^ 
have  been  given  to  the  expression.  It  is  believed,  however,  that  in  o^ 
of  the  numerous  cases  upon  this  subject  is  any  such  attempt  made:  ao<!' 
may  well  be  doubtet'.  wuetner  between  "  gross  negligence  "  and  neglige** 
merely  any  intelligible  distinction  exists.     But  wiUiout  negligence  of  sofo* 
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kind  it  is  not  reiy  easy  to  suppose  how  a  loss  for  which  the  carrier  is  liable 
can  take  place :  and,  if  so,  his  protection  from  the  notice  before  the  statute 
was  of  a  yery  precarious  description.  In  the  before-cited  case  of  Owen  v. 
Bumdty  2  Cr.  &  M.  358,  S.  C.  4  Tjr.  133,  Bayley,  B.,  thus  expresses 
himself.  *'  As  for  the  cases  of  what  is  called  *  gross  negligence,'  which 
throws  upon  the  carrier  the  responribility  from  which,  but  for  that,  he  would 
have  been  exempt,  I  believe  that  in  the  greater  number  of  them  it  will  be 
found  that  the  carrier  was  guilty  of  misfeasance."  From  this  language  of 
the  learned  judge,  it  is  difficult  to  understand  him  otherwise  than  as  not 
being  satisfied  as  to  the  meanmg  and  import  of  the  words,  or  the  effect  at- 
tributed to  them  to  fix  the  carrier  with  liability. 

The  latest  case  bearing  upon  this  part  of  the  subject,  the  state  of  the  law 
at  the  time  of  passing  the  act,  is  that  of  Wyld  v.  Pidrford^  8  M.  &  W.  443 ; 
that  act,  it  must  be  observed,  not  having  been  at  aU  under  the  considera- 
tion of  the  court.     In  a  prepared  judgment,  however,   delivered   by 

*6621  *P^^^^^^9  ^->  ^^^  ^^  ^^  following  observations.  '^  Upon  review- 
-'  ing  the  cases  on  this  subject "  (what  circumstances  may  make  a 
earner  responsible  after  the  usual  notice,)  ^*  the  decisions  and  dicta  will  not 
be  found  altogether  uniform,  and  some  uncertainiy  stUl  remains  as  to  the 
true  ground  on  which  cases  are  taken  out  of  the  operation  of  these  notices. 
(n  Bodenham  v.  BenneUj  4  Price,  34,  Mr.  Baron  Wood  considers  that 
these  notices  were  introduced  for  the  purpose  of  protecting  carriers  from 
extraordinary  events,  and  not  meant  to  exempt  them  from  due  and  ordinary 
care.  On  the  other  hand,  in  some  cases  it  has  been  said  that  the  carrier  is 
not  by  his  notice  protected  fit>m  the  consequences  of  misfeasance^  Lord 
£llenborough,  in  Beck  v.  Evans^  16  East,  247  ;  and  that  the  true  construe- 
don  of  the  words  '  lost  or  damaged,'  in  such  a  notice,  is,  that  the  carrier  ia 
protected  from  the  consequences  of  negligence  or  misconduct  in  the  carriage 
of  goods,  but  not  if  he  divests  himself  wnollv  of  the  chai^  committed  to 
bis  care,  and  of  the  character  of  carrier. "(a)  *'  In  many  other  cases  it 
Is  said,  he  is  still  responsible  for  *  gross  negligence:'  but  in  some  of  them 
that  term  has  been  defined  in  such  a  way  as  to  mean  ordinary  negligence, 
{Story  on  Bailments,  section  11,(6) )  that  is,  the  want  of  such  care  as  a  pru- 
dent man  would  take  of  his  own  property. "(c)  *'  The  weight  of  authority 
tfeems  to  be  in  fiivour  of  the  doctrine,  that  in  order  to  render  a  carrier  liable 
^ggoi  sft^  such  a  notice,  it  is  not  necessary  to  prove  a  *total  abandonment 
-■  of  that  character,  or  an  act  of  wilful  misconduct,  but  that  it  is  enough 
io  prove  an  act  of  ordinary  negligence — gross  negligence,  in  the  sense  in 
which  it  has  been  understood  in  the  last  mentioned  cases." 

The  result  of  these  preliminary  remarks  is  that,  supposing  (as  the  title  of 
the  act  imports)  protection  to* carriers  to  have  been  the  object  of  the  legisla- 
ture, there  was  a  good  deal  of  doubt  and  uncertainty,  if  not  of  hardship,  to 
be  removed  by  the  act,  and  that  there  is  no  reason,  k  priori,  why  a  more 
limited  construction  should  be  put  upon  it  than  the  language  itself  requires. 

The  title  to  the  act  (which  is  not  to  be  disregarded  in  putting  a  construc- 
tion upon  it)  is,  '^  for  the  more  effectual  protection  of  mail  contractors," 
*^  and  other  common  carriers  for  hire,  against  the  loss  of  or  injury  to  parcels 
or  packages  delivered  to  them  for  conveyance  or  custody,  the  value  or  con- 

(a)  Parke,  B.,  then  refers  to  the  jad^i^ments  of  Bayley  and  Holroyd,  Js.,  in  Gamttt  r, 
WUiam,  6  B.  &  Aid.  63,  57,  60,  (7  E.  C.  L.  R.) 

(6)  See  Ch.  i.  pp.  8 — 16.    London,  1889. 

(e)  The  jad^menU  of  Best,  J.,  in  Batton  v.  Donovati,  4  B.  &  Aid.  31, 80,  (6  E.  C.  L.  R.,} 
and  Dallas,  C.  J.,  in  2)uff  ▼.  Budd,  8  Brod.  &  B.  177,  183,  (7  E;  C.  L.  R.,)  are  then  re- 
ferral to. 
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'  tents  of  which  shall  not  be  declared  to  them  by  the  owners  thereof."  The 
protection,  it  is  to  be  noticed,  is  absolute  and  without  reserve  in  the  case 
supposed  of  not  notifying  the  contents.  The  preamble  (in  substance)  fint 
recites  that,  by  reason  of  the  frequent  practice  of  bankers  and  others  sending 
by  public  conveyances  by  land  for  hire  parcels  and  packages  cootaioiog 
articles  of  great  value  m  small  compass,  much  valuable  property  is  reodered 
liable  to  depredation,  and  the  responsibility  of  such  common  carriers  (as  io 
the  act  before  mentioned)  is  greatly  increased :  and,  further,  that,  tbrougii 
the  frequent  omission  bv  persons  sending  such  parcels  and  packages  to  iu# 
the  value  and  nature  of  the  contents,  so  as  to  enable  such  carriers  to  fniKi 
themselves  against  losses,  "  and  the  difficulty  of  fixing  parties  with  knowledge 
of  notices"  published  to  limit  their  responsibility,  they  have  ^sustained  r,m 
heavy  losses.  The  grievance,  therefore,  first  mentioned,  is  the  send-  ^ 
ing  packages  of  value  without  communicating  the  contents,  and  not  merelj  tk 
difficulty  of  proving  knowledge  of  notices  by  owners  of  goods.  Itistheo 
enacted  that  no  such  common  carrier  shall  be  liable  for  the  loss  of  or  lojan 
to  any  property  therein  specified,  (including  silks,)  above  the  value  of  \(L 
unless,  at  the  time  of  the  delivery  thereof  at  the  office,  warehouse,  or  recar- 
mg  house  of  such  carrier,  or  to  his  servant,  for  the  purpose  of  being  carrid. 
the  value  and  nature  of  such  property  shall  have  been  declared,  and  soch 
increased  charge  as  thereinafler  mentioned,  or  an  engagement  to  pay  iIk 
same,  be  accepted  by  the  person  receiving  such  property. 

By  the  first  section,  therefore,  thus  briefly  abstracted,  the  exempdooof 
the  carrier  from  liability  is  absolute  and  complete,  unless  the  preiimioan 
thereby  made  indispensable  is  complied  with  by  the  owner  of  the  goodi 
^^  The  increased  charge  "  is,  by  the  second  section,  declared  to  be  whattk 
carrier  is  entitled  to  receive  over  and  above  the  ordinary  rate  of  carriage  ix 
the  conveyance  of  the  species  of  property  before  enumerated,  when  abora 
10/.:  such  increased  rate  of  charge  to  be  notified  by  some  notice  to  be  aibed 
m  some  conspicuous  part  of  the  office,  warehouse,  or  receiving  house  vbere 
goods  are  received  for  carriage.  By  sect.  4  it  is  provided  that  no  public 
notice  or  declaration  shall  exempt  any  carrier  from  his  liability  at  commoa 
law  for  the  loss  of  or  injury  to  any  articles  other  than  those  in  the  £rst  se^ 
tion  enumerated,  but  that  as  to  such  other  articles  his  liability,  as  at  commoa 
law,  shall  remain  notwithstanding  such  notice.  From  which  exceptioa, 
as  to  the  liability  of  the  carrier  in  respect  of  goods  not  *enumerated,  r^ 
it  seems  impliedly  to  follow  that,  as  to  those  which  are,  protection  is  ^ 
afibrded  to  him  in  the  manner  above  set  forth.  By  sect.  8  it  is  enacted  tba: 
nothing  in  this  act  shall  be  deemed  to  protect  such  carrier  from  the  feloniw^ 
acts  of  any  servant  in  his  employ,  nor  to  protect  such  servant  from  liability 
for  any  loss  or  injury  by  his  own  personal  neglect  or  misconduct  Tbc 
former  branch  of  the  clause  is,  to  say  no  more,  at  least  consistent  with  tbe 
supposition  that  for  conduct  short  of  felony  the  carrier  is  no  longer  liabk: 
whereas  it  is  obvious  that,  before  the  passing  of  the  act,  the  carrier  voflU 
have  been  liable  for  acts  of  the  servant  not  amounting  or  approaching  to 
felony — negligence.  The  latter  branch  seems  to  have  been  introduced  ex 
abundanti  cautelfi,  merely,  seeing  that  there  is  nothing  in  any  part  of  the  act 
to  vary  the  liability  of  the  servant  to  the  master  for  any  misconduct  of  die 
former. 

Upon  the  w^hole,  the  language  of  the  first  section  seems  to  us  to  be  pe^ 
fectly  clear  and  unambiguous,  without  exception  or  restriction,  and  that 
none  can  fairly  be  impliea  from  anv  other  part  of  the  act.  By  holding  the 
carrier  exempt  from  liability  as  to  the  enumerated  articles,  unless  the  ovset 
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shall  declare  their  nature,  and  pay  for  them  in  the  manner  presc^bed,  we 
not  only  further  the  object  avowed  in  the  tide  and  preamble  of  the  act,  but 
give  it  the  eflect  of  removing  doubts  and  difficulties  which  (as  we  have 
seen)  it  is  admitted  did  exist  as  to  the  liability  of  a  carrier  for  the  loss  of 
^pods,  who  has  sought  to  limit  that  liability  by  the  publication  of  a  notice 
in  the  usual  form. 

It  remains  only  to  advert  to  the  case  of  Owen  v.  Burnett,  2  Cro.  &  M. 

*fi6fi1   ^^'  '^'  ^*  ^  '^y^'  ^^^'  ^^n  which  much  reliance  was  placed  in 
J  the  *course  of  the  argument,  not  for  the  sake  of  the  decision,  but  the 
language  of  two  of  the  learned  judges,  who  are  supposed  to  have  intimated 
an  opinion  that,  although  the  article  damaged  was  amongst  those  enumerated 
in  the  act,  the  carrier  would  still  have  been  liable  for  the  damage  if  guilty 
^'  of  gross  negligence."    Vaughan,  B.,  in  living  judgment  for  the  defend- 
ant, is  reported  to  have  said,  ^^  if  gross  negligence  were  made  out  it  would 
be  diflerent."    Bayley,  B.,  the  other  judge  referred  to,  does  not  in  terms 
so  express  himself,  nor  is  what  he  says  necessarily  equivalent ;  and  we  have 
before  taken  occasion  to  observe  upon  the  manner  in  which  in  this  same 
case  he  speaks  of  **  gross  negligence."    But,  supposing  it  to  be  so,  the 
observation  is  wholly  extra-judicial,  and  unnecessary  for  the  decision  of  the 
case.     That  decision  is  in  favour  of  these  defendants.     For  it  was  expressly 
found  by  the  jury  that  the  loss  was  occasioned  by  the  negligence  of  the  car- 
tier  alone;  and  yet  the  jud^ent  was  in  his  favour.    Moreover,  in  the  same 
case,  the  court  showed  a  disinclination  to  limit  the  operation  of  the  statute  t 
for,  whereas  in  the  preamble  mention  is  made  of  valuable  packages   in 
*'  small  compass,"  and  thence  an  argument  was  urged  that  to  sucn  only 
would  the  act  l>e  applicable,  the  court  held  the  contrary,  and  that  it  did 
apply  to  a  package  which  is  stated  in  the  case  to  have  been  ''  of  a  consi- 
derable size."    £i  no  other  case  has  the  question  now  before  us  been  even 
noticed. 

We  are  therefore  unfettered  by  any  authority  in  putting  that  construction 
upon  the  statute  which  we  think  it  requires:  and  our  judgment  must  be  for 
the  defendants.  Judgment  for  defendants. 


•667]  *ROTTON  and  Others  v.  INGLIS  and  Otiiers. 

A  bill,  drawn  in  triplicate  on  B.  in  Calcatta,  was  endorsed  to  plaintiffs,  who  remitted  it 
to  their  bankers,  and  the  bankers  endorsed  it  for  them  to  R.,  in  London,  who  endorsed 
to  the  defendants  in  London  ;  each  endorsement  being  for  value.  Defendants  sent  the 
bill  to  A.  at  Galcntta,  saying,  by  letter,  '*We  enclose,"  See.  (the  bill  in  question,) 
**  with  which  we  request  yon  will  do  the  needful  on  our  Calcutta  account"  A.  pre- 
sented the  bill  for  acceptance,  which  was  refused,  and  A.  protested  the  bill  for  non- 
acceptance,  giving  notice  to  defendants,  who  gave  notice  to  R.,  and  he  to  plaintiffs' 
bankers. 

A.  presented  the  bill,  when  due,  July  28d,  183«,  for  payment,  which  was  refused.  A» 
protested  the  bill  for  non-payment,  and  wrote  to  defendants  saying  that  he  returned 
the  bill  protested  for  non-payment,  which,  however,  he  might  have  hesitated  in  doing, 
hopes  of  payment  being  heK  it,  but  that,  with  reference  to  the  endorsements,  and  for 
fear  of  being  charged  with  laches,  he  followed  •*  the  strict  course,"  no  discretion  being 
given  him  by  deftnuants'  first-mentioned  letter,  and  would  remit  whatever  sums  he 
might  receive  on  account  of  the  bill.  He  also  sent  defendants  a  copy  of  a  letter 
written  by  him  to  the  drawee,  explaining  the  course  he  deemed  it  necessary  to  pursue 
as  above  stated.  But,  being  told  by  the  drawee  that,  unless  the  bill  were  retained  at 
Calcutta,  he  should  not  be  able  to  pay  any  thing  on  account,  which  he  should  other- 
wise be  able  to  do  soon,  and  hoped  shortly  to  pay  the  remainder,  A.  forbore  trans- 
mitting the  bill  to  London,  and  wrote  a  second  letter  to  defendants,  stating  that  he 
retained  the  bill  and  original  protest  (forwarding  the  duplicate  protest  and  third  oi 
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exchange  )  as  he  had  received  the  above  commanicatton  from  the  drawee  (pi 
he  enclos  id  a  copy)  and  relied  on  the  bill  being  paid.  The  two  letters  lirom  / 
defendants  on  the  same  day,  lOtb  December,  1882;  and  they,  on  that  day. 
the  daplicate  protest  and  third  of  exchange  to  K,  who  paid  them  the  bill  with  inmcst, 
exchange,  re-exchange,  &c^  and  received  payment  of  the  same  from  the  plaiaiifti' 
bankers.  In  the  mean  time  (September  10th,  1898,)  the  drawee  paid  the  bill  st  CU- 
cntta  to  A.,  and  A.  advised  defendants  of  the  payment  by  letter,  which  arrived  Jaaaaiy 
30th,  1883.  Defendants  gave  notice  to  R,  but  declared  that,  having  already  reeorer^ 
the  amount  from  him,  they  had  no  claim  on  the  sum  irregularly  paid  to  A.  after 
return  of  the  bill  under  protest  for  non*payment.  They  advised  A.  to  the  same  efc^ 
stating  the  communication  they  had  made  to  R.  A.  became  bankrupt  on  I>eecaber 
13th,  1838. 

HM,  that  A.  was  not  anthorized,  as  agent  of  the  defendants,  to  bind  them  by  reoeiviag 
payment  of  the  bill  in  September,  1832 ;  and  that  defendants  were  entitltti  to  mua 
the  amount  paid  to  them  in  December,  and  were  not  liable  for  it  in  an  aciioa  far 
money  had  and  received  at  the  suit  of  any  prior  party  to  the  bill. 

Assuming  that  the  payment  in  September  had,  through  the  agency  of  A.,  been  reeeivri 
by  the  defendants :  Q^tere,  on  the  other  £icts  above  stated,  whether  an  action  to  reo»* 
ver  it  was  properly  brought  by  the  plaintiffs. 

This  was  an  action  of  assumpsit  brought  by  the  plaxntiils,  bankns  at 
Birmingham,  as  sunriving  partnera  of  Richaid  Rotton,  deceased,  to 
bom  the  defendants,  merchants  in  London,  1273/.  17s.  7c/.,  and 
thereon.  The  action  was  commenced,  May  13th,  1835 ;  and  the  decfan- 
tion  contained  counts  for  money  received  by  defendants  for  the  use  of  ^ab- 
tiffs  and  Richard  Rotton  in  his  lifetime ;  for  interest ;  *and  on  an  rt^go 
account  stated.  The  defendants  pleaded  non-assumpsit.  By  con*  ^ 
sent  and  the  order  of  a  judge,  the  &ct8  were  stated  in  the  following  apedil 
case. 

A  bill  of  exchange,  of  which  the  following  is  a  copy,  was  drawn  is 
triplicate  or  set  of  three  parts,  on  the  day  it  bears  date,  by  Mr.  John  Scott 
upon  Messrs.  Bruce,  Shand  and  Co. ;  was  made  payable  to  the  order  of 
Mrs.  Elizabeth  Ketland  for  value  received ;  and  was  by  her  endorsed  t0 
the  plaintiffs,  for  value  received  by  her  from  Aem. 

''  BirmiD^am,  September  13th,  1831. 
« 1000/.  sterling. 

*'  At  90  days'  sight  pay  this,  my  first  of  exchange,  2d  and  3d  of  aame 
tenor  and  date  unpaid,  to  the  order  of  Mrs.  Elizabeth  Ketland,  lOOOf.  at 
exchange  as  per  endorsement,  which  place  to  the  account  of, 

Gentlemen,  your  obedient  servant,  John  Scott. 

'<  To  Messrs.  Bruce,  Shand  and  Co.,  Merchants,  Calcutta." 

This  set  of  bills  was  remitted  by  the  plaintiffs  to  their  London  bankers, 
Messrs.  Hanbury  and  Co.,  and  by  them  endorsed  and  sold  for  account  of 
the  plaintiffs,  in  the  usual  course  of  business,  to  Mr.  N.  M.  Rothschild,  for 
1000(.,  which  amount  was  duly  carried  to  the  credit  of  the  plaintifi' 
account  with  Hanbury  and  Co.  N.  M.  Rothschild  afterwards,  in  the  usual 
course  of  business,  endorsed  and  sold  the  same  bills  to  the  defendants.  The 
defendants,  on  30th  September,  1831,  sent  out  the  first  of  the  three  bilk  of 
exchange  to  Messrs.  Alexander  and  Co.  of  Calcutta,  to  obtain  acceptance 
and  payment  thereof  for  them ;  and  the  following  is  a  copy  of  the  letter 
which  enclosed  the  bills. 

*"  Messrs.  Alexander  and  Co.,  Calcutta.  r*fifi9 

«  London,  30th  September,  1831.       ^^^ 

"  Dear  Sirs, — We  enclose  the  first  of  the  two  under-mentioned  sets  of 
bills,  with  which  we  request  you  will  do  the  needful  on  our  Calcutta 
account,  1829,  advising  us  thereof:  viz.  No.  99,"  (describing  the  above^ 
mentioned  bill,}  ^^  endorsed  to  N.  M.  Rothschild,  Esq.,  by  him  to  o% 
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and  by  us  to  you  at  the  exchange  of  Is.  Id.  \  per  Sa.  rupee,  equal  to 
Rs.  12, 229 . 4  . 9.  "We  remwn,''  &c. 

(The  letter  described  another  bill,  not  material  to  this  case.^ 

In  October  following,  the  defendants  forwarded  to  Alexanaer  and  Co.  the 
2d  and  3d  parts  of  the  said  bill.  All  the  three  bills  were  duly  received  by 
Alexander  and  Co.,  and,  on  21st  April,  1832,  the  first  of  the  set  was  pi^ 
sented  for  acceptance  to  Bruce,  Shand  and  Co. ;  and,  acceptance  having 
been  refused,  the  same  was  duly  protested  for  non-acceptance ;  and  the  de* 
fendants  were  advised  of  the  dishonour  by  a  letter  from  Alexander  and  Co., 
of  which  the  following  is  a  copy  so  far  as  relates  to  the  said  bill :  but  the 
bill  was  not  returned. 

"  Messrs.  Inglis,  Forbes  and  Co.,  Mansion  House,  London. 

"  Calcutta,  28th  April,  1832. 

Dear  Sirs, — ^We  acknowledge  your  letters  of  the  30th  September,  l7th 
and  26th  October,  1831,  giving  cover  to  the  under-mentioned  bilb  of  ex- 
change, of  which  we  have  to  report  progress  as  follows,  viz. : 

"  m.  99,  dated"  &c.,  (describing  that  bill,)  ^'  and  endorsed  to  us  for  Sa. 
i^c^M    Rs*  12,229 .4.9,  protested  for  *non-acceptance  on  the  21st  injtant, 
•I    and  protest  hand^  you  herewith. 

"We  remain,"  &c.,  "Alexander  and  Co. 

The  duplicate  of  the  last-mentioned  letter  was  received  by  the  defendants 
on  3d  November,  1832 ;  but  the  original  letter,  containing  the  protest,  was 
not  received  until  I8th  April,  1833 ;  and  no  protest  was  sent  with  this  du- 

f)licate  letter.     The  defendants,  on  the  same  day  they  received  the  dupficate 
etter,  gave  notice  of  the  dishonour  of  the  bill  to  Mr.  N.  M.  Rothschild,  by 
the  following  letter : 

"  N.  M.  Rothschild,  Esq.,  New  Court,  St.  Swithin's  Lane. 

"  Mansion  House  Place,  3d  November,  1832. 
"  Sir, — ^We  beg  to  give  you  notice,  that  we  have  this  morning  received 
the  advice  from  Calcutta  of  die  protest  for  non-acceptance,  on  the  21st 
April,  1832,  of  the  bill  negotiated  by  you  to  us,"  &g.,  (describing  the  bill 
and  endorsements.)        ^'  We  remain,"  Jcc.,  ^'  Inglis,  Forbes  and  Co." 

On  the  same  3d  November,  1832,  Mr.  N.  M.  Rothschild  wrote  and  sent 
a  note  to  Messrs.  Handbuiy  and  Co.,  informing  them  that  he  had  just  received 
advice  of  the  above-mentioned  protest. 

Alexander  and  Co.,  at  the  maturity  of  the  bill,  viz.  on  23d  July,  1832, 
presented  it  for  payment  to  Bruce,  Shand  and  Co.,  on  whom  it  was  drawn, 
and,  that  firm  having  refused  payment,  Alexander  and  Co.  protested  the 
same  for  non-payment,  and  wrote  to  the  defendants  as  follows : 

*#?711   *'' Messrs.  Inglis,  Forbes  and  Co.,  London. 
^ '  ^ J  *«  Calcutta,  July  27th,  1832 

^'  Dear  Sirs, — Herewith  we  return,  under  protest  for  non-payment,  John 
Scott's  bill,  No.  99,  for  1000/.,  on  Messrs.  Bruce,  Shand  and  Co.  We 
might  have  hesitated  in  doing  this,  under  the  hopes  held  out  that  the  drawees 
would  pay  a  considerable  portion  of  it,  and  perhaps  the  whole :  but,  with 
reference  to  the  several  endorsements,  and,  in  case  of  disappointment,  the 
fear  of  your  imputing  laches  to  us,  we  follow  the  strict  course,  no  discretion 
being  given  in  vour  favour  of  the  30th  of  September  last,  which  enclosed 
the  bill.  We  think  it  right  to  give  you  a  copy  of  our  letter  to  Messrs. 
Bruce,  Shand  and  Co.,  and  shall  have  great  pleasure  in  remitting  to  you  im- 
mediately whatever  sums  we  mav  receive  on  this  account.  We  are  sorry 
to  observe  that  one  of  the  vessels  (the  Phoenix)  by  which  we  forw^uded 
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advice  and  protest  on  non-acceptance  has  been  carried  out  of  her  course, 
and  any  similar  accident  happening  to  the  Severn  convejing  the  duplicate 
might  lead  you  to  infer  tliat  we  were  remiss.  These  circumstances  are  men- 
tioned because  disappointments  will  occur,  although  we  endeavour  lo  select 
such  ships  as  can  be  depended  on  for  despatch.  We  annex  memoiandum 
of  charges  debited  to  your  account  upon  said  protested  bill. 

"  We  are,"  &c.,  "  Alexander  and  Co." 

The  memorandum  stated  charges  of  protesting  for  non-acceptance  and 
non-payment,  and  commission  on  the  protest. 

The  letter  of  Alexander  and  Co.  to  Bruce,  Shand  *and  Co.,  re-  r^^g^ 
ferred  to  in  the  preceding  letter,  was  as  follows :  ^ 

^'  To  Messrs.  Bruce,  Shand  and  Co. 

"  Calcutta,  July  27th,  1832. 

"  Dear  Sirs, — Mr.  Stretlel,  who  noted  for  non-acceptance  and  non-paj- 
ment  John  Scott's  bill  for  1000/.  upon  yourselves,  states  therein  that  you 
desire  the  bill  may  not  be  returned,  as  you  will  be  able  in  a  few  days  to  par 
a  considerable  portion  of  it,  and  perhaps  die  whole ;  but,  from  the  several 
endorsements,  and  having  no  instructions,  and  fearing  that  laches  might  be 
imputed  to  us  as  in  other  unexpected  cases,  we  feel  ourselves  under  the  ne- 
cessity of  returning  the  bill,  advising  Messrs.  Inglis,  Forbes  and  Co.  At 
the  same  time,  we  shall  lose  no  time  in  remitting  them  whatever  sums  joa 
may  think  proper  to  pay,  and  which  we  shall  be  happy  to  receive  on  tbis 
account.  "We  are,"  &c.,  "Alexander  and  Co." 

Alexander  and  Co.  did  not  return  the  said  bill  to  the  defendants  accordisg 
to  their  intentions  expressed  in  their  said  letter  of  27th  July,  1832,  but  n> 
tained  the  same  at  Calcutta.  On  31st  July,  1832,  Alexander  and  Co.  wrote 
and  sent  the  following  letter  to  the  defendants : 

"  Messrs.  Inglis,  Forbes  and  Co.,  London. 

"  Calcutta,  July  31st,  1832. 

Dear  Sirs, — Since  writing  our  letter  of  the  27t)}  instant,  we  have  received 
a  communication  from  Messrs.  Bruce,  Shand  and  Co.,  a  copy  of  which  vtt 
annex.  We  have  every  reliance  on  the  bill  being  paid,  and  shall  therefore 
retain  it  with  the  original  of  protest,  ^forwarding  you  instead  the  du-  r^^ 
plicate  and  third  of  exchange  in  case  of  disappointment:  but  we  '- 
earnestly  request  you  will,  in  future,  favour  us  with  instructions  as  to  the 
manner  in  which  you  would  have  us  treat  these  frequent  drafts  by  John 
Scott  on  Messrs.  Bruce,  Shand  and  Co.,  as  well  as  with  regard  to  similar 
bills  which  are.  liable  to  notarial  usage,  though  the  payment  uldmately  is 
little  doubtful,  in  convenient  time  to  the  drawees. 

"  We  are,"  &c.,  "  Alexander  and  Co. 

The  following  letter  is  the  communication  alluded  to  by  Alexander  aod 
Co.  in  their  said  letter  of  31st  July. 

"  Dear  Sirs, — In  reply  to  your  note  of  the  27th,  we  regret  your  detemii- 
nation  to  return  the  bill  for  1000/.  drawn  by  John  Scott,  as  we  shall  not  be 
able  to  pay  you  any  thing  unless  the  bill  is  here.  We  shall  be  able  to  pay 
in  a  month  about  9000  rupees,  and  are  in  great  hopes  the  remainder  io  a 
short  time  afler.  We  are  now  getting  the  unsold  property  valued,  and  will 
let  you  know  how  much  more  we  shall  be  able  to  pay:  but  unless  the  bill  is 
here  we  cannot  pay,  and  shall,  in  the  ev  ent  of  your  sending  it  back,  have  to 
make  the  remittance  ourselves.  We  are,  &c., 

"  Bruce,  Shand  and  Co. 

"  30th  July,  1832." 

The  duplicate  protest,  and  the  third  part  of  the  said  bill,  were  endoaea 
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in  the  said  letters  of  3lst  July.  Both  the  said  letters  from  Alexander  and 
Co.  to  the  defendants,  bearing  date  27th  and  31st  July,  1832,  respectively, 
vrere  sent  from  Calcutta  by  the  same  ship,  and  were  received  by  the  defend- 
ants on  10th  December  following:  and  on  that  day  they  presented  the  bill 
*6741  ^^  exchange  and  duplicate  protest  to  Mr.  N.  M.  Rothschild,  who 
^  then  paid  the  amount  with  interest,  exchange,  re-exchange  and 
charges.  On  the  same  10th  December,  Mr.  N.  M.  Koihschild  presented 
the  same  part  of  the  bill  and  duplicate  protest  to  Messrs.  Hanbury  and  Co., 
and  required  payment  thereof;  and  Hanbury  and  Co.  accordingly,  on  the 
same  10th  of  December,  paid  on  account  of  the  plaintifls  to  Mr.  N.  M. 
Rothschild  1000/.  for  the  bill,  and  273/.  17;.  Id.  for  interest,  exchange,  re- 
exchange,  and  charges  accrued  thereon. 

On  3lst  December,  the  defendants  wrote  and  sent  to  Alexander  and  Co. 
a  letter,  from  which  the  following  is  an  extract. 
"  No.  220.  )      Acknowledged  our  No.  22,  24,  and  25,  of  30th 

28th  April,  1833.  \  September,  and  17th  and  26th  October,  1832,  en- 
closing bills  on  our  Calcutta  account.     Advised  that  John  Scott's,  on  Bruce, 
Shand  and  Co.  for  Sa.  Rs.  12,229  .4.9,  had  been  protested  for  non-ac- 
ceptance. 
**  Your  No.  252.      )      Returned,  accompanied  by  a  protest  for  non-pay- 

27th  July,  1832.  )  ment,  the  bill  on  Messrs.  Bruce,  Shand  and  Co.  for 
1000/.,  or  Sa.  Rs.  12,249  .6.9,  remitted  on  our  last  Calcutta  account, 
1829,  in  our  number  33,  of  30th  September,  1831.  The  equivalent  of 
which  has  been  paid  to  us  by  the  endorsers." 

Messrs.  Alexander  and  Co.,  on  12th  September,  1832,  wrote,  and  sent 
to  the  defendants,  the  following  letter,  advising  ibem  that  Bruce,  Shand 
and  Co.  had  paid  them  the  amount  of  the  said  bdl  on  the  10th  of  the  same 
month. 

•A7^1       *^' Messrs.  Inglis,  Forbes  and  Co.,  London. 
^'°J  "  Calcutta,  12th  September,  1832. 

^'Dear  Sirs, — In  continuation  of  our's  of  the  31st  July  last,  we  have  now 
the  pleasure  to  advise  our  having  realized  to  credit  of  your  Calcutta  acr 
count,  1829,  on  the  10th  instant,  the  sum  of  Sa.  Rs.  12,367  .  2,  being  the 
amount  of  John  Scott's  bill  on  Messrs.  Bruce,  Shand  and  Co.,  for  1000/. 
sterling,  with  interest,  and  charges.  We  remain,  &c., 

"  Alexander  and  Co." 

This  letter  was  received  by  the  defendants  on  30th  January,  1833,  and 
on  the  same  day  the  defendants  wrote  to  Mr.  Rothschild  as  follows. 

"  N.  M.  Rothschild  and  Co.,  New  Court. 

^*  Mansion  House  Place,  30th  January,  ]  833. 

"  Sir, — We  beg  to  acquaint  you,  for  the  guidance  of  yourself  and  whom 
ever  it  may  concern,  that  we  have  received  advice  this  day  from  Messrs. 
Alexander  and  Co.,  of  Calcutta,  under  date  the  12th  September,  1832,  of 
their  having  received,  on  the  10th  of  that  month,  Sa.  Rs.  12,367  .  2,  being 
the  amount  of  John  Scott's  bill  on  Messrs.  Bruce,  Shand  and  Co.  for  1000/. 
sterling,  with  interest  and  charges.  As  we  recovered  from  you  in  due  course 
the  amount  of  this  bill  returned  to  us  under  protest  for  non-payment,  we 
have  no  claim  to  the  above  sum  of  Sa.  Rs.  12,367  .  2,  so  irregularly  paid  to 
Messrs.  Alexander  and  Co.,  after  the  said  bill  had  been  returned  under  pro- 
test for  non-payment.  We  remain,  &c.,  *^  Inglis,  Forbes  anfi  Co. 
*fr7Rl  *'^^^  defendants,  on  the  same  30th  January,  wrote  and  sent  to 
^  Alexander  and  Co.  the  following  answer  to  their  said  letter  of  12th 
September,  1832. 
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^'Messrs*  Alexander  and  CXy  Calcutta. 

<<  London,  30th  Janaaiy,  1833. 

*^  Dear  Sirs, — ^We  have  this  morning  received  your  269,  of  12th  Sep- 
tember, 1832,  advising  the  receipt,  on  the  10th  of  that  month,  of  the  sua 
of  Sa«  Rs.  12,367  .  2,  bemg  the  amount  of  John  Scoti's  bill  on  Messrs. 
Bruce,  Shand  and  Co.  for  1000/.,  with  interest  and  charges.  Having,  on 
receipt  of  the  bill  and  protest  for  non-payment,  received  from  N.  M.  Roib- 
child,  Esq.,  the  endorser,  the  amount  of  the  said  bill  and  re-exchanee,  we 
have  no  claim  for  the  amount  so  irregularly  paid  in  Calcutta  after  the  bill 
had  been  returned  under  protest  for  non-payment ;  and  we  have  acquainted 
Mr.  Rothschild  accordingly.     We  remain,  &c.'^ 

Messrs.  Alexander  and  Co.  became  bankrupts  on  12th  December,  1831 

The  court  were  to  be  at  liberty  to  draw  any  inference  that  a  jury  shooid 
have  drawn. 

The  question  for  the  opinion  of  the  court  was :  Whether,  under  the  cir- 
cumstances above  set  forth,  the  plaintiffs  were  or  were  not  entitled  to  recover. 
If  they  were,  judgment  was  to  be  entered  for  them  for  1273/.  17^.  7(/.,  or  sack 
other  sum  as  the  court  should  direct,  with  interest,  if  the  court  should  con- 
sider it  to  be  recoverable.  If  the  plaintiffs  were  not  entitled  to  recoTer, 
final  judgment  to  be  entered  for  the  defendants. 

The  case  was  argued  in  Hilary  term,  1841  .(a) 

*Sir  F.  Pollock^  for  the  plaintiffs.  First.  The  defendants  are  lia-  r«^ 
ble  in  this  action ;  and  it  was  not  necessary  to  resort  to  Alexander  '- 
and  Co.  Secondly.  The  plaintiffs  are  the  proper  parties  to  sue.  As  to 
the  first  point.  The  bill  has  been  twice  paid  to  the  defendants.  The  real 
payment  was  on  September  10th,  1832,  when  Messi^.  Alexander  receired 
the  amount  from  Bruce,  Shand  and  Co.,  the  drawees,  in  India.  The  pay- 
ment in  London,  by  Rothschild,  on  December  10th,  1832,  was  a  payment 
in  ignorance  of  the  facts ;  and  the  money  so  then  paid,  was  had  and  receiTcd 
by  ,the  defendants  to  the  use  of  the  plaintiffs.  Alexander  and  Co.  did  not 
exceed  the  instructions  given  them  by  the  defendants  (to  ^^  do  the  needful  on 
our  Calcutta  account ")  by  keeping  the  bill  after  the  non-payment  at  maturity, 
and  taking  the  steps  which  appeared  advisable  to  obtain  payment  from  the 
drawees.  The  holder  of  a  bill  may  properly  take  such  a  course,  for  his  own 
benefit  and  that  of  the  drawee  (giving  the  requisite  notices  to  other  parties,) 
where  there  appears  a  reasonable  prospect  that  the  bill  will  be  paid :  his 
agent,  unless  restrained  by  instructions,  may  do  the  same:  and  the  holder, 
receiving  payment  under  such  circumstances,  cannot  afterwards  repudiate 
it.  Alexander  and  Co.  might  have  received  a  payment  for  honour.  [Cole- 
ridge, J.  You  have  to  show  that  the  acts  of  Alexander  and  Co.  were  the 
defendants'  acts.  We  have  no  evidence  of  the  course  of  dealing  established 
between  them,  except  as  the  correspondence  shows  it.  Pattesox,  J« 
Alexander  and  Co.,  in  their  letter  to  the  defendants,  of  July  27th,  pn^ess  to 
^^  follow  the  strict  course."  Suppose  they  had  done  so,  and  had  sent  home 
the  bill,  and  declined  to  receive  payment  when  afterwards  ^offered  rt^g 
by  the  drawees:  would  not  they  have  been  justified  ?]  In  the  absence  ^ 
of  particular  proof,  the  course  of  dealing  must  be  judged  of  by  the  general  hw 
of  merchants.  What  Alexander  and  Co.  meant  by  the  strict  course  appean 
by  their  letter  of  July  27th,  to  Bruce,  Shand  and  Co.  But,  supposing  that 
Alexander  and  Co.  exceeded  their  authority  in  some  degree,  the  defendants 
cannot  allege  that  against  third  persons :  for  a  party  who  has  allowed  othen 

(a)  January  22d.     Before  Lord   DenmaD,  C.  J.,  LitUedale,  Patteson,  and  Coif 
♦Ige,  Js. 
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to  appear  in  the  world  as  his  agents  invested  with  a  ^neral  authority  is 
bound,  as  to  strangers,  by  their  act,  although,  in  the  particular  instance,  they 
may  have  transgressed  a  special  instruction  not  publicly  made  known.  The 
authorities  on  this  subject  (among  which  are  VHiUehead  t.  Tuckettj  15  East, 
400,  and  Fenn  y,  Harrisonj  3  T.  R.  757,  760,  dictum  of  Ashhubst,  J.,) 
are  referred  to  in  Chittv,  Jun.  on  Contracts,  174 — 179,  chap.  ii.  s.  ii.  §  3, 
2d  ed.  In  this  case,  if  Alexander  and  Co.  were  not  authorized  by  the  de- 
fendants to  keep  the  biH  and  obtain  payment  as  they  did,  that  fact  was  not 
known  to  the  other  parties ;  and  the  irregularity,  if  any,  concerns  only  Alex« 
ander  and  Co.  and  Uie  defendants.  As  to  the  second  point :  the  defendants 
having  wrongfully  received  the  amount  of  this  bill,  the  plaintiffs,  as  prior 
endorsers,  and  exposed  to  loss  by  the  non-payment,  have  an  interest  which 
entitles  them  to  sue  for  the  money  as  had  and  received  to  their  use.  It  can- 
not be  necessary  that  each  party  who  may  become  liable  upon  the  bill  should 
sue  in  turn,  (a) 
*6791  ^*  Richardsj  contrii.     No  general  agency  is  shown  in  this 

-■  case.  The  only  authority  to  Alexander  anu  Co.  of  which  there  is 
any  proof  is  given  in  the  direction  to  ^'  do  the  needful "  as  to  the  bills  trans- 
mitted  on  September  30th,  1831.  They  themselves,  in  their  letter  to  the 
defendants,  of  July  27th,  1832,  admit  that  they  have  no  discretionary  power. 
Without  proof  of  a  general  authority.  Whitehead  v.  ISickett^  and  the  other 
cases  referred  to,  cannot  apply.  Tne  words  here,  **  We  enclose  the  firsts 
of  the  two  undermentioned  sets  of  bills,  with  which  we  request  you  will  do 
the  needful  on  our  Calcutta  account,"  confer,  even  as  to  those  bills,  only 
such  a  limited  authority  as  was  given,  in  Hay  v.  Goldsmidj  2  Smith's  Rep. 
79,  by  a  power  of  attorney  authorizing  A.  and  B.,  as  the  attorneys  of  C,  to 
recover  for  him  all  sums  due  to  him,  '^  and  to  transact  all  business ;"  which 
was  held  by  this  court  to  warrant  the  transacting  of  such  business  only  as 
appertained  to,  and  was  immediately  connected  with,  the  particular  subiect- 
matter  of  the  power.  Supposing  even  that  the  authority  here  had  been 
more  general,  Alexander  and  Co.,  after  sending  to  England  a  protest  for 
non-payment,  could  not  alter  the  situation  in  which  the  parties  had  been 
placed  by  that  step,  and  devest  the  right  to  re-exchange,  interest,  and  expenses. 
The  case  might  have  been  different  in  some  degree  if  Bruce,  Shand  and  Co. 
had  accepted  the  bill ;  but  Alexander  and  Co.  could  not  be  warranted  in  re- 
taining a  bill  on  which  those  parties  had  not  made  themselves  liable.  It  is 
suggested  that  Alexander  and  Co.  might  have  received  a  payment  for  honour : 
but  such  a  payment  must  be'  made  immediately  on  the  bill  becoming 
^6801   *^^^*    ^^  ^^  ^^  second  point,  it  has  not  been  satisfactorily  shown 

•I  whether,  according  to  the  argument  for  the  plaintiffs,  the  payment  re- 
cp.f  ed  to  their  use  would  be  that  in  India,  or  the  payment  in  England,  which 
would  include  the  re-exchange  and  other  charges.  And  the  result  of  their 
argument  is  that  the  amount  overpaid  to  the  defendants  would  become  money 
had  and  received  to  the  use  of  Rothschild,  and  of  the  prior  parties  succes- 
sively, as  each  might  be  called  upon  to  pay :  but  there  is  no  authority  for 
such  a  transitory  liability.  If  Bruce,  Shand  and  Co.  have  paid  the  bill  in 
their  own  wrong,  it  is  for  them  to  seek  their  remedy  against  Alexander  and 
Co.,  who  have  received  the  amount  wrongfully. 

Sir  F.  Pollock^  in  reply.  The  defendants  did  nothing  to  repudiate  the 
acts  of  Alexander  and  Uo.    Bruce,  Shand  and  Co.  cannot  be  entitled  to 

(a)  The  principal  points,  only,  of  tbe  argament  are  here  stated,  the  case  being  fallj 
discussed  in  the  judgment  of  the  court,  and  the  second  question  rendered  immaterial  1^ 
the  decision* 
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recover  back  the  amount  which  they  paid :  they  were  drawees,  and  hare 
admitted  a  liability  by  paying :  it  is  as  if  they  had  accepted  the  bill.  Hay 
V.  GoUsmid  is  in  fevour  of  the  plaintiffs ;  for  the  acts  done  by  them  to 
obtain  payment  were  immediately  connected  with  the  purpose  pointed  out 
in  the  defendants'  letter  of  30th  September,  1831.  llie  payment  in  Cal- 
cutta, if  known  when  Rothschild  was  called  upon  for  payment  in  Englaod, 
would  have  warranted  him  in  refusing  to  pay :  the  defendants  could  not  hate 
alleged  that  Alexander  and  Co.  had  received  the  money  improperly.  As 
to  the  second  point,  there  is  a  privity  between  successive  holders  of  a  bill  of 
exchange,  which  raises  an  implied  assumpsit  where  any  one,  as  a  party  to 
the  bill,  has  a  sum  in  his  hands  to  'which  another  becomes  entitled,  rgg., 
No  difficulty  need  arise  from  the  re-exchange,  as  the  plaintiffs,  if  not  ^ 
entitled  to  that,  might  recover  simply  the  amount  of  the  bill  and  interest. 

Cur.  adv.  vuU, 

Lord  Denman,  C.  J.,  in  this  term,  (January  18th,)  delivered  tb^  judg- 
ment of  the  court. 

This  was  an  action  for  money  had  and  received.  The  plainti£fs  were  the 
holders  of  a  bill  of  exchange  in  three  parts,  drawn  on  13th  of  September, 
1831,  by  John  Scott,  at  ninety  days'  sight,  for  1000/.,  on  Messrs.  Bruce  and 
Shand  of  Calcutta,  in  favour  of  Mrs.  Ketland,  or  order,  who  endorsed  it  to 
the  plaintiffs.  The  plaintiffs,  by  their  agents  in  London,  Messrs.  Hanbuir, 
sold  and  endorsed  it  to  Mr.  N.  M.  Rothschild,  who  afterwards  sold  and  en- 
dorsed it  to  the  defendants.  The  defendants  sent  it  to  Calcutta  to  their  agents, 
Alexander  and  Co.,  directing  them  to  *'  do  the  needful."  On  the  21st 
April,  1832,  the  bill  was  presented,  and  acceptance  refused.  It  was  pro- 
tested ;  and  the  protest  was  forwarded  to  the  defendants  on  the  28th  Apiil. 
A  duplicate  also  was  forwarded  by  another  ship,  which  arrived  first,  viz.,  oo 
the  3d  November,  1832,  on  which  day  the  defendants  gave  notice  of  dis- 
honour to  Mr.  Rothschild,  who  on  the  same  day  gave  notice  to  Messrs. 
Hanbury,  the  agents  for  the  plaintiffs.  The  bill  was  presented  again  bj 
Alexander  and  Co.,  for  payment,  on  the  23d  July,  1832,  and  payment  was 
refused :  whereupon  it  was  protested  for  non-payment ;  and  a  duplicate  of 
the  protest  with  the  third  part  of  the  bill  was  forwarded  to  the  defendants 
by  letter  of  the  27th  July,  1832,  Alexander  and  Co.  retaining  the  original 
protest  and  the  other  parts  of  the  bill  ^in  consequence  of  a  letter  from  r»^ 
Bruce  and  Shand,  the  drawees,  in  which  they  expressed  a  confident  ^ 
expectation  of  soon  being  in  funds  to  pay  the  bill,  and  of  which  Alexander 
and  Co.  informed  the  defendants  by  letter  of  the  31st  July,  1832.  These  two 
letters  arrived  together  on  the  10th  December,  1832,  on  which  day  tbe  de- 
fendants receivea  the  amount  of  the  bill,  re-exchange,  interest,  and  charges 
from  Mr.  Rothschild,  who  on  the  same  day  received  the  same  amount  from 
Messrs.  Hanbury  as  agents  for  the  plaintiffs.  On  the  31st  December,  1832, 
the  defendants  wrote  to  Alexander  and  Co.  acknowledging  the  receipt  of 
the  bill  and  protest,  and  stating  that  they  had  received  the  amount  from  the 
endorsers.  In  the  mean  time,  viz.,  on  the  10th  September,  1832,  Bruce 
and  Shand  paid  the  amount  to  Alexander  and  Co.,  who,  by  letter  of  tbe 
12th  September,  informed  the  defendants  of  it.  This  letter  arrived  on  the 
30th  January,  1833.  The  defendants  immediately,  on  the  same  day,  in- 
formed Mr.  Rothschild  of  the  receipt  of  the  money  by  Alexander  and  Co., 
disclaiming  any  right  to  it ;  and  also,  on  the  same  day,  wrote  to  Alexander 
and  Co.  to  the  same  effect,  treating  the  payment  to  them  as  wholly  irregular. 
Alexander  and  Co.  became  banknipt  on  the  12th  December,  1832. 

The  first  question  is,  whether,  the  receipt  of  the  money  by  Alexander  ani! 
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Co.  on  the  10th  September  is  in  law  a  receipt  by  the  defendants:  and, 
secondly,  if  it  be,  then,  as  the  defendants  will  have  received  the  money 
twice,  to  whom  they  are  to  refund. 

As  to  the  first :  it  is  clear  that  in  this  case  Alexander  and  Co.  had  no  dis- 
cretionary powers  confided  to  them  as  to  the  bill  in  question :  they  were  to 
deal  with  it  in  the  strict  ordinary  course  of  business.  This  is  apparent  by 
•fiR^1    *^^  letter  of  instructions  in  which  the  bill  was  forwarded  to  them, 

•I  and  by  their  letters,  in  which  they  regret  being  obliged  to  return  the 
bill  for  want  of  discretionary  instructions,  or  explicit  instructions  what  to  do 
in  case  of  dishonour,  and  request  that  in  future  they  may  have  such  instruc- 
tions. They  also  communicate  to  Bruce  and  Sband  their  want  of  discre- 
tionary instructions,  and  the  necessity  they  are  under  to  return  the  bill  in 
ordinary  course.  The  defendants  were  undoubtedly  informed  by  the  letters 
of  27th  and  31st  July  from  Alexander  and  Co.  that  they  intended  to  receive 
whatever  Bruce  and  Shand  might  think  fit  to  pay.  These  letters  arrived  on 
the  10th  December,  on  which  day  the  defendants  received  the  money  from 
Rothschild :  and  they  do  not  write  to  Alexander  and  Co.  till  the  31st  De- 
cember, when  they  state  that  they  had  received  the  equivalent  from  Roths- 
child, but  do  not  in  terms  find  mult  with  Alexander  and  Co.,  or  state  that 
they  shall  repudiate  any  receipt  by  them  in  the  interim.  But  this  is  not 
sufficient  to  ratify  such  receipt,  if  it  was  in  itself  irregular  and  out  of  the 
ordinary  course.  If  therefore  the  payment  by  Bruce  and  Shand  to  them  on 
the  10th  September  was  not  in  the  ordinary  course  of  business,  it  caimot 
be  considered  as  a  payment  to  the  defendants,  and  the  matter  must  be  settled 
between  Bruce  and  Shand  and  Alexander  and  Co.  Now  JBruce  and  Shand 
were  not  debtors ;  for  they  had  refused  to  accept  the  bill.  Immediately 
upon  that  refusal  a  right  of  action  against  Rothschild  and  the  prior  patties 
vested  in  the  defendants :  the  bill  was  very  properly  protested  for  non-ac- 
ceptance, and  the  protest  sent  to  the  defendants ;  and  they  gave  notice 
forthwith  to  Rothschild.  Therefore  on  the  3d  November,  1§32,  their  case 
♦fiR41    ^^^  perfect  against  *Rothschild  ;  and  they  had  no  occasion  to  wait 

J  until  the  time  for  payment  of  the  bill  would  have  arrived  if  it  had 
been  accepted,  nor  was  it  necessary  for  Alexander  and  Co.  to  keep  the  bill 
in  order  to  present  it  for  payment ;  nor  do  they  in  their  letter  of  28th  April 
intimate  any  intention  so  to  present  it.  Alexander  and  Co.  and  Bruce  and 
Shand  must  have  contemplated  that  the  defendants,  on  receipt  of  the  protest 
for  non-acceptance,  would  call  upon  Rothschild;  much  more  must  they 
have  contemplated  that  they  would  do  so  on  receipt  of  the  protest  for  non- 
payment, notwithstanding  the  intimation  by  Alexander  and  Co.  in  their  let- 
ters of  27th  and  31st  July,  enclosing  that  protest,  of  what  had  passed  between 
them  and  Bruce  and  Shand,  and  of  their  intention  to  take  whatever  Bruce 
and  Shand  might  pay.  Under  these  circumstances  the  payment  by  Bruce 
and  Shand,  bemg  entirely  voluntary,  must  surely  be  taken  to  have  been 
cnade  subject  to  whatever  might  take  place  in  England  between  the  parties 
to  the  bill,  especially  as  the  expenses  attending  the  dishonour  and  the  re-ex 
change  must  necessarily  be  obtained  by  the  defendants  from  Rothschild  or 
the  prior  endorsers :  for  Bruce  and  Shand  were  not  liable  to  any  payment, 
and  did  not  in  truth  pay  or  offer  to  pay  those  expenses  and  re-exchange. 
Alexander  and  Co.  could  not,  in  the  ordinary  course  of  business,  tie  up  the 
bands  of  their  principals  (the  defendants)  from  proceeding  against  the  parties 
m  England  till  it  should  be  seen  whether  Bruce  and  Shand  would  volunta- 
rily pay  the  bill ;  nor  could  Bruce  and  Shand  suppose  that,  by  paying  the 
bill  on  the  10th  September,  they  conld  prevent  such  proceedings*. 
VOL.  XLH.  109  4  Di 
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Whether  or  not  the  payment  would  have  been  regular  if  Bruce  and  Shand 
had  accepted  the  bill  when  first  'presented  to  them,  and  had  dis-  r«eQ5 
honoured  it  when  presented  for  payment,  it  does  not  seem  to  be  ne-  ■- 
ccssaiy  to  detennme :  but,  even  in  that  case,  inafimuch  as  an  acceptor, 
having  once  dishonoured  a  bill,  cannot  afterwards  make  a  valid  tender  a 
insist  on  the  holder  taking  the  money,  it  should  seem  that  the  agent  of  the 
holder  has  no  general  authority  to  take  it. 

Neither  is  this  case  at  all  analogous  to  a  payment  supra  protest ;  for  th^ 
usually,  if  not  always,  takes  place  immediately  upon  the  dishonour:  andai 
any  rate,  if  it  is  proposed  to  be  made  afterwards,  it  is  quite  optional  with  the 
holder  to  take  it  or  not. 

For  these  reasons  we  think  that  this  payment  was  not  made  to  Alezande 
and  Co.,  in  the  ordinary  course  of  business,  and  cannot  be  treated  as  in  law 
a  payment  to  the  defendants.  '  Then,  as  the  payment  made  to  the  defendants 
by  Rothschild  was  in  the  ordinary  course  of  business,  and  as  the  defendants 
have  received  the  amount  of  the  bill  but  once,  they  are  entitled  to  retain  tk 
money  against  all  the  world. 

This  being  our  view  of  the  first  point  in  the  case,  the  second  does  not 
properly  arise.  All  that  we  wish  to  say  upon  it  is,  that,  even  if  the  defend- 
ants were  to  be  considered  as  having  received  both  payments,  we  are  by  no 
means  prepared  to  hold  that  the  present  plaintiffs  could  treat  one  of  then  35 
money  had  and  received  to  thdr  use ;  certainly  not  the  first  payment,  viz.: 
that  by  Bruce  and  Shand  on  the  10th  September ;  for,  if  that  was  a  paymcs: 
made  to  the  defendants,  it  was  rightfully  made,  and  they  would  be  entitled 
to  retain  that  money.  The  other  payment  in  England  would  also  have  hen 
rightfully  made  so  far  as  regards  the  expenses,  interest,  and  re-exchange; 
but,  as  to  the  principal  sum,  the  ^defendants  would  not  be  entided  e«^^ 
to  retain  it.  It  would  be  an  over-payment,  and  must  be  refunded ;  ^ 
but  whether  to  Bothschild,  or  to  the  present  plaintiffs  in  order  to  aroid 
circuity  of  action,  may  possibly  admit  of  a  doubt ;  though  the  present  phin- 
tiffs  are  themselves  but  intermediate  endorsers,  and,  for  any  thing  that  appear 
on  this  case,  may  have  received  the  money  from  Mrs.  Kedand,  and  she  froc 
Scott  the  drawer ;  each  of  whom  might  therefore  have  actions  successTelr 
if  this  action  were  held  maintainable. 

Upon  the  whole  we  are  of  opinion  that  the  plaintiffs  are  not  entitled  to 
recover,  and  that  judgment  must  be  entered  for  the  defendants. 

Judgment  for  defendants. 


The  QUEEN  v.  The  Justices  of  KENT. 

The  proviso  of  stat.  9  0. 4,  c.  40,  s.  64,  that  the  overseers  of  the  parish  in  vhidi  jsstiRt 
shall  adjadge  any  insane  person  to  be  settled  may  appeal  to  the  sessions,  giring  nocicr 
to  the  clerk  of  the  peace  for  the  county,  who  shall  be  respondent,  applies,  not  oftly  ^ 
cases  (specified  in  that  section)  in  which  criminal  lunatics  are  detained  by  ordered 
any  court,  dec.,  but  also  to  cases  in  which  justices  have  adjudged  as  to  the  settlesesi 
of  pauper  lunatics  and  made  orders  of  maintenance  on  their  parishes,  under  •ec:> 
38  and  42. 

And,  therefore,  where  two  justices  had  made  such  an  order  under  sect  48,  and  the  pan5i 
appealed,  giving  notice  to  the  clerk  of  the  peace  and  to  no  other  person. 

Jkld  that  the  notice  was  good;  and,  the  sessions  having  refused  to  hear  the  appeal  he- 
cause  notice  had  not  been  given  to  the  two  justices  under  secL  46,  this  court  issoeis 
mandamus  to  the  justices  in  sessions  to  enter  eontinuances  and  hear. 

A  BULB  nisi  was  obtained  last  term  for  a  mandamus  to  the  jostices  cf 
Kent  to  enter  continuances  and  hear  the  appeal  of  the  inhabitaots  of  Si 
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Nicholas,  Deptford,  against  an  order  of  two  justices,  dated  May  26th,  1841, 
whereby,  in  pursoaoce  of  the  statute,  &c.,  (9  G.  4,  c.  40,)  after  reciting  that, 
by  previous  orders,  Eliza  Rawlings,  a  poor  insane  person,  had  been  confined 
in  the  county  lunatic  asylum,  her  settlement  not  being  then  ascertained,  and 
^6871  ^^^  county  treasurer  had  been  ^ordered  to  pay  the  treasurer  of  the  asy- 
•I  lum  22/.,  chafes  of  her  maintenance,  &c.,  incurred  within  twelve 
months  next  before  the  date  of  such  last  mentioned  order,  the  said  two 
justices,  after  inquiry,  adjudged  the  pauper's  last  legal  settlement  to  be  in 
the  said  parish,  and  oidered  the  overseers  to  repay  the  said  22/.  to  the  county 
treasurer,  and  to  pay  the  treasurer  of  the  asylum  (till  further  order)  8s,  6d. 
weekly  for  the  ftiture  expenses  of  her  maintenance,  &c.  It  appeared  on 
affidavit  that  the  parish  officers  of  St.  Nicholas  gave  notice  of  appeal  against 
this  order  to  the  clerk  of  the  peace  for  the  county,  and  entered  and  respited 
their  appeal,  which  came  on  for  hearing  at  the  Maidstone  October  sessions, 
1841.  No  notice  was  served  upon  the  justices  who  made  the  order  till 
October  14th,  the  sessions  beginning  on  the  19th,  and  the  practice  requiring 
eight  days'  notice  of  the  trial  of  such  appeal.  Counsel  appeared  in  support 
of  the  order,  and  objected  to  the  appeal  being  heard,  because  the  two  justices 
had  not  been  served  with  notice ;  and  the  sessions  thereupon  dismissed  the 
appeal  '^  for  insufficiency  of  notice." 

Deedes  now  showed  cause.  The  appeal  was  brought  under  stat.  9  G.  4, 
c.  40,  s.  46,  which  requires  notice  to  the  justice  or  justices,  and  not  under 
sect.  54,  which  requires  notice  to  the  clerk  of  the  peace.  The  sections  from 
sect.  38  to  sect.  45,  inclusive,  relate  to  lunatics  who  are  merely  chargeable 
or  improperly  at  large :  and  then  follows  sect.  46,  in  these  terms.  ^'  Provided 
also,  and  be  it  enacted,  that  if  any  person  shall  feel  aggrieved  by  any  order, 
or  by  any  refusal  of  an  order,  of  any  justice  or  justices  as  aforesaid,  such 
person  may  appeal  to  the  Justices  of  the  peace  at  the  next  quarter  sessions 
*fi8R1  ^^  ^^  peace  to  be  nolden  in  and  for  the  county  where  the  *matter  of 
^  appeal  shall  have  arisen,  the  person  so  appealing  having  eiven  to  the 
justice  or  justices  against  whom  such  appeal  shall  be  made  ten  days'  notice 
of  hijs  or  her  intention  to  make  such  appeal :"  and  the  sessions  are  authorized 
and  required  to  hear  and  determine  the  appeal :  such  determination  to  be 
final.  Then  sect.  54  enacts  that,  ^'  in  all  cases  where  any  person  shall  be 
kept  in  custody  as  an  insane  person  by  order  of  any  cotirt^  or  by  his  rmyeS" 
ty^s  order  subsequent  thereunto^^^  it  shall  be  lawful  for  any  two  justices  of  the 
county  to  inquire  into  the  settlement  and  circumstances  of  such  person,  and 
to  make  such  orders  respectively  as  are  there  pointed  out,  if  the  party  is  or 
is  not  possessed  of  sufficient  property  for  his  maintenance,  and  if  his  place  of 
settlement  can  or  cannot  be  ascertained.  It  is  true  that  the  proviso  imme- 
diately following  is  general :  ^'  provided  always,  that  the  churchwardens  and 
overseers  of  the  parish  in  whicn  the  justices,  or  the  major  part  of  them,  shall 
adjudge  any  insane  person  to  be  settled,  may  appeal  against  such  order"  to 
the  sessions  for  the  county  where  the  order  shall  be  made,  "  in  like  manner 
and  under  like  restrictions  and  regulations  as  against  any  order  of  removal, 
giving  reasonable  notice  thereof  to  the  clerk  of  the  peace  of  such  county, 
who  shall  be  respondent  in  such  appeal :"  which  appeal  the  sessions  are 
thereby  authorized  and  empowered  to  hear  and  determine,  in  the  same  man- 
ner as  appeals  against  orders  of  removal.  But  it  is  clear  from  the  position 
of  this  proviso,  and  on  comparison  of  it  with  the  clauses  before  referred  to, 
that  it  relates  only  to  the  cases  before  mentioned  in  sect.  54.  [Coleridge, 
J.  The  result  of  setting  aside  an  order  of  justices  under  the  former  sections 
may  be  to  render  the  county  liable :  in  such  a  case  the  clerk  of  the  peace 
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ought  to  hare  notice ;  and  sect  46  does  not  provide  for  *it]  Sfffl  r^ggo 
there  is  no  reason  that,  in  cases  under  the  prior  clauses,  notice  should  '- 
not  be  given  to  the  justices,  who  are  concerned  in  upholding  their  order,  and 
arc  interested  in  the  county  stock.  [Coleridge,  J.  The  clerk  of  the  peace 
would  employ  the  county  solicitor,  and  take  other  steps  for  contesting  the 
appeal,  which  cannot  so  well  be  taken  by  the  justices.]  It  was  argued,  m 
moving,  that  the  words  ^^  if  any  person  shall  feel  aggrieved,"  &c.,  in  secL 
46,  do  not  properly  apply  to  grievances  by  adjudication  on  settlement ,  bnu 
by  the  interpretation  clause,  sect.  61,  *^ person"  includes  ''any  number <ff 
persons."  [Coleridge,  J.  Taking  ^*  person"  in  the  limited  sense,  iheie  is 
enough  in  sects.  44  and  45  for  sect.  46  to  operate  upon.  The  supposeti 
lunatic  himself  may  appeal.  Any  individual  may  be  aggrieved  by  retuaJ 
to  make  an  order  under  sect.  44.]  Sect.  54  is  neariy  a  repetition,  in  ia 
enactments,  of  stat.  48  G.  3,  c.  96,  s.  27,  which  recites  stat.  39  &  40  0.  3, 
c.  94,  ^'  for  the  safe  custody  of  insane  persons  charged  with  offence^'''  and 
is  expressly  confined  to  the  cases  of  such  persons :  it  appears,  therefcHe,  that 
sect.  54  of  the  present  act  (which,  by  sect.  1,  repeals  stat.  48  G.  3,  c.  96) 
was  meant  to  comprehend  those  cases  only,  while  sect.  46  provides  sat 
ciently  for  all  others.  The  appeal  clauses,  sect.  2  of  stat.  51  G.  3,  c.  79, 
sind  sect.  4  of  stat.  5  G.  4,  c.  71,  which  relate  to  orders  or  the  refusal  of 
orders  as  to  pauper  lunatics,  and  correspond  with  sect.  46  of  the  present  iict, 
say  nothing  of  notice  to  the  clerk  of  the  peace.  Stat.  1  &  2  Vict.  c.  14,  s. 
2,  gives  an  appeal  on  notice  to  the  clerk  of  the  peace,  but  relates  whollj  to 
persons  apprehended  as  likely  to  commit  crimes. 

Bodkin  J  contrd,  was  stopped  by  the  court. 

•Lord  Denman,  C.  J.  The  question  is  whether,  in  the  case  of  an  ^^^^ 
ordeT  made  under  stat.  9  G.  4,  c.  40,  s.  42,  it  is  necessary  that  *- 
notice  should  be  given,  under  sect.  46,  to  the  justices  who  made  the  order, 
or  whether  the  notice  is  sufficient  if  given  to  the  clerk  of  the  peace  uwki 
sect.  54,  he  representing  the  county,  which  will  be  liable  to  the  expense^ 
incurred  on  the  lunatic's  account  if  the  appeal  succeeds.  On  the  whole,  I 
think  that  the  notice  here  given  to  the  clerk  of  the  peace  was  good,  and  tint 
the  sessions  should  have  proceeded  to  hear.  The  proviso  in  sect.  54  is  tUs, 
(his  lordship  then  read  it :)  and  it  is  contended  that  a  notice  according  to 
this  clause  cannot  be  good,  because  the  appeal  must  have  been  under  sect. 
46.  But,  if  we  look  at  the  objects  of  sect.  46,  it  appears  that  the  order  ot 
refusal  there  spoken  of  would  be  an  order  or  refusal  by  justices  to  make  r. 
order  under  the  sections  immediately  preceding.  The  justices  so  orderias 
or  refusing  would  be  the  justices  against  whom  the  appeal  was  made,  aod 
would  be  proper  persons  to  have  notice.  It  is  urged  that  the  magistrates 
here  are  the  persons  entitled  to  notice,  as  beine  concerned  to  support  their 
own  order :  but  the  countv  has  to  support  its  own  interests ;  and  it  ii 
reasonable  that,  when  a  parish  is  about  to  appeal,  the  county  should  hare 
warning  that  if  it  does  not  adopt  measures  for  its  defence  a  final  adjudio- 
tion  may  be  made  against  it.  A  complete  case  is  shown  of  a  possible  onk; 
and  refusal  to  which  sect.  46  may  refer :  and  the  proviso,  sect.  54,  may  be 
taken  as  applying  to  both  cases  under  that  section  and  under  sect.  42. 

Patteson,  J.  I  have  had  some  doubts :  but  I  am  of  opinion  the  sesaoos 
ought  to  have  heard  this  appeal.  *A  distinction  is  drawn  between  p,^. 
the  cases  of  pauper  and  criminal  lunatics ;  but  in  each  case  there  I- 
may  be  two  parties  concerned,  the  county  and  the  parish.  When  a  parisk 
appeals  against  an  order  made  upon  it,  there  ought  to  be  some  pariy  to 
answer  as  respondent ;  and  the  proper  party  is  the  clerk  of  the  peace :  but,  as 
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to  this,  sect.  46  is  silent  and  inapplicable.  That  clause  relates  to  the  vagrant 
lunatics  mentioned  immediately  before,  and  the  order,  or  refusal  to  make  an 
order,  for  conveying  any  such  lunatic  to  a  county  asylum  or  licensed  house. 
The  other  appeal  clause  does  not  relate  to  any  such  refusal.  It  is,  indeed, 
provided  by  sect.  44  that,  in  the  case  of  a  vagrant  lunatic,  the  justices  may 
ascertain  the  settlement  and  proceed  under  sect.  38 ;  the  parish  may  appeal 
against  the  order  so  made ;  and  I  do  not  see  \7hy,  in  that  case,  the  clerk 
of  the  peace  should  not  be  respondent.  There  may  be  a  distinction  intended 
between  the  cases  of  vagrant  and  other  lunatics,  but  I  do  not  see  M'hy  sect. 
54,  as  well  as  sect.  46,  may  not  apply  to  those  cases.  I  am,  however,  of 
opinion,  that  sect.  54  applies  both  to  criminal  and  to  pauper  lunatics :  both 
are  in  the  same  situation  with  regard  to  the  county ;  and  the  magistrate;^ 
have  no  interest  which  can  render  it  necessary  that  the  notice  should  be 
given  to  them. 

CoLEHiDGE,  J.  I  am  of  the  same  opinion,  and  think  it  clear  that  the 
sesnons  have  done  wrong.  Sect.  46  is  large  enough  in  its  terms  to  include 
the  present  case ;  but  so  also  is  sect.  54.  Ihe  argument  as  to  corresponding 
clauses  in  former  acts  has,  in  my  opinion,  no  weight.  The  appeal  clauses  in 
each  of  those  acts  can  relate  only  to  the  particular  kind  of  orders  there  speci- 

*6921  ^^ '  ^^^  ^^^^  ^  *^°  ^^^  consolidating  others ;  and  words  used  in  a  con- 
^  solidation  act  may  have  a  different  meaning  from  that  of  the  same  words 
when  used  in  any  one  of  the  acts  comprehended.  The  argument  from  col- 
.ocation  of  clauses  is  a  fair  one ;  but,  looking  at  this  as  a  consolidation  act, 
dnd  considering  the  mistakes  which  are  apt  to  arise  in  the  ordering  of  sections, 
t  is  safer  to  be  guided  by  the  subject-matter.  Sects.  44,  45,  46,  when  so 
fonadered,  appear  as  an  insulated  part  of  the  act.  Sect.  44  authorizes  '^  any 
justice,"  upon  its  being  made  known  to  him  that  a  person  wandering 
about  is  deemed  insane,  to  require  the  constable,  or  churchwardens  and 
overseers  of  the  parish  where  such  person  is  found,  to  bring  him  before  any 
two  justices  of  the  county,  who  if  thev  find,  on  examination  of  the  person, 
or  from  other  proof,  that  he  is  so  far  disordered  that  it  is  dangerous  for  him 
to  go  abroad,  shall  inquire  into  his  settlement,  and  proceed  in  the  manner 
before  directed  in  the  case  of  a  person  chargeable  to  any  parish,  but  may 
direct  payment  of  charges  out  of  the  lunatic's  estate,  it  found  sufficient. 
Under  this  section,  it  is  not  necessary  that  parish  officers  should  be  parties 
to  the  proceeding:  the  magistrates  may  make  their  order  upon  any  person's 
complaint,  and  any  person  may  complain  against  that  oitler ;  the  alleged 
lunatic  may  be  dissat»fied,  or  other  individuals  whose  interests  are  ailected 
by  the  making  of  an  order  against  his  property,  or  who  are  prejudiced  by 
the  refusal  of  any  order  which  justices  may  make  under  this  clause.  To  the 
mischiefs  which  may  thus  become  subjects  of  complaint,  and  which  are 
unconnected  with  settlement,  the  appeal  clause,  sect.  46,  has  a  proper  aj^ 
plication.  But  the  proviso  of  sect.  54,  giving  an  appeal  to  the  church- 
wardens and  overseers  of  the  parish  in  which  justices  snail  adjudge  any  in- 
«^6931  ^'^^  person  to  be  ^settled,  applies  to  cases  in  which  panshes,  not 
^  individuals  merely,  are  concerned.  The  county  has  a  direct  interest 
in  those  cases :  and  it  is  therefore  enacted  that  notice  shall  be  given  to  their 
officer,  the  clerk  of  the  peace,  who  will  put  the  proper  persons  in  motion  to 
protect  their  interests.  He  ought  to  have  notice  on  the  same  principle  on 
which  notices  are  given  to  parira  officers  in  disputes  between  parishes. 
WiGBTMAir,  J.,  concurred.  Rule  absolute. 

4d2 
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Under  &tat.  6  &  6  W.  4,  c.  76,  8. 9,  the  occupier  of  a  house  vithin  a  bonnsgh  is  eoiiiM 
to  he  a  burgess,  although  he  has  not  paid  rates  imposed  by  the  council  under  aa  set 
for  paving  and  lighting  part  of  the  borough,  within  which  the  house  is  situate,  if  he  be 
qualified  in  all  other  respects. 

The  clause  as  to  payment  of  rates  in  secL  9  relates  only  to  poor  rate  and  borough  mt 

In  the  clause  of  sect.  9,  disqualifying  persons  who  have  received  **  parochiai  reiief  cc 
other  alms,'*  the  word  **  alms"  applies  only  to  such  as  are  parochial : 

Not,  therefore,  to  moneys  distributed  annually  from  the  income  of  a  public  chariti^ 
institution  established  by  an  individual  for  the  use  and  benefit  of  the  poor  hsase- 
keepers  of  the  borough  not  receiving  parochial  relief  firom  any  parish  tbereia. 

Wkakkyy  in  last  Michaelmas  term,  obtained  a  rule  nisi  for  a  maodamiH 
calling  upon  the  mayor  of  the  borough  and  city  of  Lichfield  to  insen  ^ 
name  of  George  Allton  in  the  burgess  roU. 

By  the  afikiavits  in  support  of  3ie  rule  it  appeared  that,  on  the  reriskB 
of  the  burG;ess  lists  before  the  mayor  and  assessors  on  6tb  October^  1841, 
George  Allton,  vrhose  name  had  been  returned  by  the  oTerseers  in  the  fist 
for  the  parish  of  St.  Michael,  Lichfield,  was  objected  to  as  not  iuiTing  pni 
jcertain  rates  or  assessments  made  under  an  act,  46  G.  3,  c.  zlii.  (local  »d 
personal,  public,)  ^'  for  paving,  cleansing,  lighting,  watching,  and  regdato^ 
the  streets,  lanes,"  &c.,  ^'  within  the  city  of  Lichfield,  and  the  suboris 
thereof:"  and  the  mayor  decided  "That  George  Allton  is  not  entitled  to 
be  enrolled  *^a  burgess,  by  reason  of  his  non-payment  of  the  street  p»^ 
rates  directed  to  be  paid  under  the  provisions  of  the  Municipal  Re-  ^ 
form  Act."  In  this  decision  one  of  the  assessors  concurred ;  and  the  naci 
was  expunged.  Allton  now  deposed  that  on  the  last  day  of  Augrust,  1841, 
and  for  the  two  preceding  years,  he  was  the  occupier  of  a  house  in  the  sui 
parish  and  borough,  and  was  an  inhabitant  householder,  &c.,  and  was  rated 
in  respect  of  the  said  house  to  all  rates  made  for  the  relief  of  the  poor  c^the 
said  parish  during  his  occupation,  and  paid,  on  or  before  the  said  last  da^ 
of  August,  "  all  such  rates,  including  therein  all  borough  rates  directed  to 
be  paid  under  the  provisions  of  the  act"  5  &  6  W.  4,  c.  76,  ^^  as  bad 
become  payable  by  him  in  respect  of  the  said  house  and  premises."  Tbe 
affidavit  made  other  usual  averments  as  to  qualification,  and  stated  tfait 
Allton  did  not,  within  twelve  calendar  months  next  before  the  said  last  da? 
of  August,  ^'receive  parochial  reliefer  other  alms,  or  any  pension  or  da- 
ritable  allowance  from  any  fimd  intrusted  to  the  charitable  trustees  of  tk 
said  borough  and  city  of  Lichfield."(a)  The  affidavits  also  showed  that 
the  paving  act  was  confined  in  its  operation  to  a  district  not  co-extensre 
with  the  borough,  that  there  were  persons  entitled  to  be  on  the  roll,  as 
inhabitant  householders,  who  did  not  reside  or  occupy,  &c.  within  tkit 
district,  and  houses  and  properdes  exempt  from  paving  rate,  as  not  within  diit 
district,  which  were  situate  within  the  limits  of  the  borou^  as  prescribed  by 
Stat.  2  &  3  W.  4,  c.  64,  and  were,  consequently,(6)  liable  to  the  borough  nie. 

*The  affidavits  in  opposition  to  the  rule  stated  the  ground  of  the  r«^<Qs 
objection  taken  before  the  mayor  and  assessors  to  AUton's  qualifica*  ^ 
tion,  and  upon  which  his  name  was  expunged,  as  follows.  That  all  die 
powers  of  the  trustees  under  the  paving  act  were,  in  February,  1836,  trans- 
ferred by  them  to  the  corporadon,(c)  which  had  from  thenceforth  executed 
the  said  powers  by  the  council.    That  the  council  had  made,  and  directed 

(a)  8ee  stat.  6  A  6  W.  4,  c.  76,  s.  9. 

(6)  Lichfield  is  ia  sect.  1  of  Sched.  (A.)  to  stat  6  &  6  W.  4,  c  76 ;  nxA  the  mniikipal 
boundarie9  are  therefore  identical  with  the  parliamentary  boundaries. 
CO  Stat.  5  &  6  W.  4,  c.  76,  s.  76. 
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to  be  levied,  for  the  purposes  of  the  local  act,  certain  rates  for  the  years 
ending  June  24th,  1838,  1839, 1840.  That  AUton  was  rated  and  liable  to 
such  rates  for  his  said  premises  to  the  extent  of  three  sums  of  45.  6d.  each, 
\7hich  were  respectively  due  from  him  more  than  six  calendar  months  next 
before  31st  August,  1841,  and  had  been  demanded  and  not  paid. 

A  separate  affidavit  was  made  by  the  Rev.  Dr.  Harwood,  one  of  the 
feoffees  and  trustees,  and  Edward  Bond,  the  solicitor  and  steward,  ^'  of  a 
certain  public  charitable  institution  and  of  certain  estates  granted  for  cha- 
ritable purposes  in  the  said  city  by  Richard  Wakefield,  late  of  the  said  city, 
^ntleman,  deceased,  called  Wakefield's,  otherwise  Rawlins's,  the  annual 
income  of  which  is  laid  out  and  disposed  of  to  the  use  and  benefit  of  the 
poor  housekeepers  of  the  said  city  not  receiving  parochial  relief  from  any 
parish  in  the  said  city."     They  stated  that  an  annual  distribution  is  made 
from  the  funds  of  the  said  charity,  sometimes  in  October,  and  sometimes  in 
November :  and  they  further  deposed  :  ^'  That  they  are  well  acquainted  with 
George  Allton  of  Greenhill,  in  the  parish  of  St.  Michael  in  the  said  city, 
*6961    l^^^^'^i  and  that  he  the  said  6.  A.,  on  the  ground  of  *his  poverty, 
^   has  applied  every  vear  for  many  years  last  past  to  the  said  trustees 
of  the  said  charity  for  rehef,  which  he  nas  accordingly  from  time  to  time 
received  at  the  discretion  of  the  said  trustees ;  and  in  particular  that  the 
said  G.  A.  so  received  firom  the  said  trustees  the  following  alms  and  allow- 
ances at  the  respective  times  hereinafter  stated :  that  is  to  say,  the  sum  of 
7^.  6d.  in  the  month  of  October  or  November,  in  the  year  lo30 ;  the  sum 
of  3$.  in  the  month  of  October  or  November  in  each  of  the  years  1831, 
1832,  1833,  and  1834:  the  sum  of  4^.  in  the  month  of  October  or  Novem« 
ber,  1835,  1836,  1837,  and  1838 ;  the  sum  of  5^.  in  the  year  1839 ;  and 
the  sum  of  bs.  in  the  month  of  October  or  November,  in  the  year  1840, 
and  within  twelve  calendar  months  next  before  the  last  day  of  August, 
1841 :  and  that  all  the  said  alms,  annual  allowances,  or  sums  of  money 
were  paid  to  the  said  G.  A.  at  the  aforesaid  times  by  the  said  deponent 
£dward  Bond,  as  such  steward  of  the  said  charity,  out  of  the  funds  and 
property  of  the  said  charity,  and  are  duly  entered  accordingly  in  the  said 
books  of  account  audited,  passed,  and  signed  by  two  of  the  said  trustees." 
WaddingUm  and  Coh  now  showed  cause.     No  objection  founded  on  the 
receipt  of  alms  was  made  at  the  revision :  but  on  motion  for  a  mandamus  to 
insert  a  party's  name,  under  stat.  7  W.  4,  &  1  Vict.  c.  78,  s.  24,  the  court 
must  inquire  into  the  title  generally,  and,  if  they  find  it  wanting  in  any 
respect,  must  reject  the  claim  ;  Regina  v.  The  Mayor  of  Harwich,  8  A.  & 
£.  919,  (35  E.  C.  L.  R.)    The  first  objection,  however,  is  fatal.     By  stat. 

*6971  ^  ^  ^  ^'  ^'  ^'  '^^'  *^'  ^'  °^  person  shall  be  enrolled  as  a  burgess 
-I  *^  unless  he  shall  have  been  rated  in  respect  of  such  premises  so  oc- 
cupied by  him  within  the  borough  to  all  rates  made  for  the  relief  of  the  poor 
of  the  parish  wherein  such  premises  are  situated  during  the  time  of  his  occu- 
pation as  aforesaid,  and  unless  he  shall  have  paid  on  or  before  the  last  day 
of  August  as  aforesaid  all  such  rates,  including  therein  all  borough  rates,  if 
any,  mrected  to  be  paid  under  the  provisions  of  this  act,  as  shall  have 
become  payable  by  him  in  respect  of  the  said  premises,  except  such  as  shall 
become  payable  within  six  calendar  months  next  before  the  said  last  day  of 
August."  A  person,  therefore,  to  become  entitled  must,  first,  have  been 
rated  to  the  poor ;  and,  secondly,  have  paid  all  "  such  rates"  (including 
borough  rates,  if  anv)  *^  as  shall  nave  become  payable  by  him  in  respect" 
of  the  premises  he  has  occupied.  The  enactment  cannot  be  read  sensibly 
10  as  to  give  it  any  other  meaning.    *<  Such"  does  not  refer  only  to  pooi 
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rat€s ;  if  it  did,  poor  rates  must  be  taken  as  '^  including  therran  all  borough 
rates."  By  stat.  2  W.  4,  c.  45,  s.  27,  the  right  of  votiag  for  representatiTe 
of  boroughs  in  parliament  is  limited  to  occupiers  who  shall  have  been  rated 
to  all  rates  for  the  relief  of  the  poor,  and  have  paid  all  the  poor  rates  ^^lad 
assessed  taxes  which  shall  have  become  payable,"  &c.  [CoLcaiD«c,J. 
The  borough  rate  is  in  the  nature  of  a  county  rate,  which  was  collected  out 
of  the  poor  rate.(a)]  There  is  no  direction  m  this  statute  that  the  boroa^ 
rate  should  be  so  paid :  and,  on  the  contrary,  stat.  7  W.  4,  &  1  Vict  c.  81, 
s.  1,  recites  that,  before  that  act,  the  parish  officers  had  no  authority  to  p^ 
the  *borou^  rate  from  the  poor  rate :  and,  in  deciding  this  question,  r^w^ 
the  state  of  the  law  contemplated  by  stat.  5  &  6  W.  4,  c.  76,  ss.  9,  ^ 
92,  must  be  looked  to.  The  paving  rate  referred  to  b  a  borough  nte; 
watching,  ^^  conjointly  with  any  other  purpose,"  was  an  object  for  vhkii 
the  council  might  make  a  rate  under  sect.  92:  and,  in  this  instance,  tJie 
peculiar  powers  of  the  paving  trustees  have  been  transferred  to  the  coaoeii, 
under  sect.  75.  It  is  true  that  the  liability  to  rate  under  the  local  act  doe 
not  extend  to  evexy  part  of  Lichfield  which  is  subject  to  borough  rate ;  bat 
the  council,  under  sect.  87  of  stat.  5  &  6  W.  4,  c.  76,  may  bring  any  par 
of  the  borou^  within  the  operation  of  the  local  act. 

The  second  objection,  now  appearing  on  affidavit,  is  that  Allton  is  dis- 
qualified under  sect.  9,  by  having  received  "  alms  "  within  twelve  caleoda: 
months  before  the  last  day  of  August,  1841.  [Coleridge,  J.  The  wonb 
are  ^^  shall  have  received  parochial  relief  or  other  alms."  Do  you  sepani< 
the  word  "  alms  "  firom  the  word  *^  parochial "?]  Stat.  2  W.  4,  c.  45,5. 36 
enacts  that  no  person  shall  be  entitled  to  be  registered  as  a  voter  in  tk 
election  of  a  member  of  parliament  for  any  city  or  borough,  "«^ 
shall  within  twelve  calendar  months  "  &c.  ^^  have  received  parochial  relief 
or  other  alms  which  by  the  law  of  parliament  now  disqualify  from  votii^b 
the  election  of  members  to  serve  in  parliament."  It  has  been  held(6)asto 
votes  at  such  elections  that  the  charitable  relief  which  disqualifies  is  tbt 
which,  if  not  proceeding  from  the  parochial  fund,  is  administered  in  aid 
of  it :  and  it  is  evident  that,  in  marking  out  this  ground  of  a  disqualification 
for  being  a  *burgess,  under  the  Corporation  Act,  reference  was  had  r,gM 
to  the  disability  already  created  under  the  Parliamentaiy  Reform  Act.  '- 
The  objectors  here  do  not  insist  that  ever^  private  charity  Is  "  alms  "  witlm 
sect.  9 :  but,  where  a  person  presents  himself  as  a  candidate  for  the  relief 
given  by  a  public  charity,  he  declares  himself  openly  to  be  a  needy  man, 
and  comes  within  the  disqualification  contemplated  by  that  section,  unkssit 
be  held  that  the  disqualification  is  confined  to  the  case  of  alms  strictly  party 
chial.  The  exceptions  in  sect.  10  (where  it  is  enacted  that  medical  assist- 
ance given  by  the  charitable  trustees,  and  education  of  chiMreii  at  an  en- 
dowed school,  shall  not  disqualify)  show  b^  inference  what  cases  the  legis- 
lature did  not  mean  to  except.  The  question,  what  rec^ving  of  ahas  lib 
those  in  the  present  case  shall  diaqualif)r,  may  be  one  of  fact :  a  single  l^ 
ceipt  might  possibly  not  incapacitate ;  but  no  doubt  can  arise  on  the  fittts 
here,  the  application  and  receipt  having  taken  place  annually  fiom  1830  to 
1841. 

Whateky^  contra,  was  stopped  by  the  court. 

Lord  Denman,  C.  J.  I  should  be  content  to  dispose  of  this  rule  on  tk 
principle  that,  in  such  a  case,  the  disaualifieation  ought  to  be  distincdf 
proved,  and,  if  there  be  a  doubt,  the  claim  of  right  sboukl  prevail  nlfatf 

(a)  See  stat.  19  G.  S,  e.  39,  s.  8. 

{b)  Sec  Rogers  on  Elections,  pp.  lOT^llOb  c.  9^  0th  ed» 
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than  the  refusal.  But  I  am  of  opinion  that  the  disqualification  by  non-pay- 
ment of  rates,  under  stat.  5  &  6  W.  4,  c.  76,  s.  9,  does  not  attach  here,  and 
that  the  rate  under  this  local  act  is  not  a  rate  within  the  meaning  of  the 
section.  Sect.  9,  requires  that  the  party  to  be  a  burgess  shall  have  been 
rated  to  all  rates  made  for  the  relief  of  the  poor  of  the  parish  wheiein  his 
•fjQQ-i   ^premises  are  situate,  during  the  time  of  his  occupation,  and  shall 

-■  have  paid  ''  all  such  rates,  including  therein  all  borough  rales,  if  any, 
directed  to  be  paid  under  the  provisions  of  this  act,  as  shall  have  become 
payable  by  him  in  respect  of  the  said  premises."  The  word  "  such  "  is 
certainly  hard  to  deal  with.  Probably  it  was  meant  to  refer  to  the  poor  rate, 
but  some  confusion  was  introduced  mto  the  sentence.  However,  the  pay- 
ment required  is  only  of  such  rates  as  are  distinctly  "  directed  to  be  paid 
under  the  provisions  of  this  act ;"  and  the  borough  rate  as  provided  for  in 
sect.  92,  answers  the  description  here  given.  The  borough  rate  was  always, 
before  the  passing  of  this  act,  considered  to  be  payable  out  of  the  poor  rate ; 
and  this  seems  to  remove  any  doubt  arising  from  the  expression  ^^  all  such 
rates,  including  therein  all  borough  rates."  The  rate  impo:$cd  by  the  local 
act  does  not  extend  to  the  whole  borough;  and  I  think  sect.  9  does  not  ap- 
ply to  it.  Then  as  to  the  second  objection :  the  word  "  parochial "  in  the 
latter  part  of  sect.  9  applies  to  "  alms  "  as  well  as  **  relief."  A  parish  may 
be  intrusted  with  the  distribution  of  alms  not  forming  part  of  the  fund  levied 
in  the  ordinary  way  for  the  relief  of  the  poor.  Sect.  36  of  stat.  2  W.  4, 
c.  45,  which  has  reference  only  to  the  election  of  members  of  parliament, 
furnishes  no  conclusive  argument  upon  a  clause  relating  to  the  general  ad- 
ministration of  boroughs  throughout  the  country  :  nor  can  any  material  in- 
ference be  drawn  from  the  clause  (sect.  10  of  stat.  5  &  6  G.  4,  c.  76,)  ex- 
cepting particular  modes  of  relief.  The  bounty  in  question  is  not  within  the 
words  '^  any  pension  or  charitable  allowance  m>m  any  fund  intrusted  to  the 
charitable  trustees  of  such  borough  ;"  for  no  charity  trustees  of  the  borough 
*7011   ^^^^  ^^y  thing  to  do  *with  it.     I  think,  therefore,  that  the  present 

^  applicant  is  not  disqualified  on  the  grounds  stated  ;  and,  as  he  has 
shown  a  good  title  in  other  respects,  the  rule  ought  to  be  made  absolute. 

Patteson,  J.  I  have  felt  some  difficulty ;  but  I  think  the  rule  ought  to 
be  made  absolute.  As  to  the  first  objection  :  a  difficulty  arises,  not  so  much 
on  the  grammatical  construction,  as  upon  the  question  how  the  words  "all 
such  rates"  could  include  "  all  borough  rates"  directed  to  be  paid  under  the 
provisions  of  this  act.  In  strictness  they  could  not ;  but  the  words  should 
have  been  "  all  such  rates,"  &c.,  "  and,  all  borough  rates,  if  any,"  &c.  But 
though  the  expressions  are  inaccurate,  I  think  we  may  take  the  meaning  to 
be,  all  borough  rates,  together  with  poor  rates.  If  all  rates  of  every  kind, 
in  the  nature  of  borough  rates,  had  been  meant,  it  may  be  asked  why  bo- 
rough  rates  under  this  act  should  have  been  particularly  specified.  The 
answer  may  indeed  be,  "  for  greater  caution,"  the  borough  rate  being  a  thing 
newly  introduced  by  this  act ;  and  there  is  some  reason  m  the  argument,  but 
not  outweighing  the  reasons  against  the  proposed  construction.  As  to  the 
other  objection :  the  words  '^  any  pension  or  charitable  allowance  from  any 
fund  intrusted  to  the  charitable  trustees  of  such  borough"  seem  to  exclude 
allowances  from  any  other  fund ;  for,  if  that  were  not  so,  the  words,  "  in* 
trusted  to  the  charitable  trustees,"  &c.,  would  be  needless.  The  words  ^'  pa- 
rochial relief  or  other  alms"  must,  I  think,  mean,  "  or  other  parochial  alma." 
A  difficulty  arises  on  sect.  10,  firom  the  words,  "  nor  shall  any  person  be  so 
*7021   ^i^^^i^^  by  r^^n  ^&t  ^^y  chiid  of  such  person  shall  *have  been 

-I   admitted  and  taught  within  any  public  or  endowed  school."    But 
TOL.  XLn.  110 
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the  exception  should  properly  be  of  something  which,  without  it,  would  be 
included  in  the  general  clause.  Now,  there  is  nothing  in  sect.  9  which 
would  be  applicable  to  the  education  of  a  child  in  an  endowed  school,  unless 
it  were  the  word  *'  alms ;"  and  it  b  difficult  to  say  bow  the  teaching  of  a 
child  could  be  alms,  though  the  words  seem  to  have  been  put  in  for  the 
purpose  of  showing  that  the  word  ^'  alms"  was  not  to  include  that.  I  think 
the  exception  was  unnecessary,  and  that  no  effect  can  be  given  to  the  words. 

Coleridge,  J.  As  to  the  rating :  this  party  is  charged  with  non-paymait 
of  a  rate  imposed  by  statute,  but  applying  only  to  a  part  of  the  borough. 
He  has  been  rated  to  the  rates  for  relief  of  the  poor ;  but,  by  sect.  9,  he 
ought  also  to  have  paid  ^^  all  such  rates,  including  therein  all  borough  rates, 
if  any,  directed  to  be  paid  under  the  provisions  of  this  act :"  if  the  clause 
stopped  there,  no  doubt  could  arise ;  but  it  proceeds,  ^^  as  shall  have  become 
payable  by  him  in  respect  of  the  said  premises,  except  such  as  shall  become 
payable  within  six  calendar  months  next  before  the  said  last  day  of  August:" 
and  this,  it  is  said,  gives  the  clause  an  application  to  rates  generally.  Bat 
the  first  part  of  the  clause  points  out  the  desciiption  of  rate ;  the  second 
part  ascertains  what  shall  be  requisite  as  to  payment,  namely  payment  of  all 
such  rates  as  shall  have  become  payable,  with  the  excep^on  specified.  1 
think  the  meaning  of  the  clause  is  that  the  rates  specified  in  the  first  part 
must  have  been  paid,  with  the  limitation  stated  in  the  second  part,  as  to  the 
time  during  which  they  have  become  payable.  *As  to  the  words  *^  in-  r9^M 
eluding  therein  all  borough  rates,"  surely  they  can  comprehend  only  ■■ 
what  was  known  as  the  borough  rate  under  sect.  92,  namely,  the  fund  to  be 
levied  as  is  there  directed,  if  the  borough  fund  should  be  insufficient.  A 
question  arises,  how  the  borough  rate  could  b^  included  in  the  poor  rate : 
but,  by  sect.  92,  it  was  to  be  *'  in  the  nature  of  a  county  rate :"  and  the 
framer  of  this  act  might  suppose  that  it  was  to  be  paid  out  of  the  poor  rate, 
as  county  rates  were.  It  is  true  that  payment  of  the  borough  rate  fnm 
the  poor  rate  was  not  legally  authoriased  before  stat.  7  W.  4,  &.  1  Met 
c.  81,  which  was  passed  to  supply  the  deficiency  of  stat.  5  &  6  W.  4,  c. 
76,  s.  92,  in  that  respect :  but  it  does  not  appear  what  the  actual  practice 
had  been  before  the  passing  of  the  later  statute.  And,  further,  it  may  be 
asked  why,  if  '^  all  such  rates''  means  "  all  rates,"  the  borough  rate  should 
be  afterwards  expressly  included.  The  remaining  point  is,  whether  the 
words  "  other  alms,"  in  sect.  9,  are  restricted  by  the  word  "  parochial,"  or 
have  only  the  limit  suggested  in  argument,  which  seems  to  me  arbitraiy. 
Reference  was  made  to  a  law  of  parliament  which  disqualifies  from  vot- 
ing, and  was  supposed  to  have  been  contemplated  in  framing  the  present 
act :  but  I  know  of  no  distinction  as  to  a  parliamentair  and  a  general  or 
common  law  of  disqualification.  The  words  ^^  or  other  alms,"  in  my  opinioo, 
mean,  '^  other  parochial  alms."  The  provision  in  sect.  10,  as  to  medical 
assistance,  is  referred  expressly  to  the  words  ^^  charitable  allowance"  in  sect 
9 :  on  the  remaining  part  of  the  clause  I  agree  in  the  observation  of  oj 
brother  Patteson  ;  but  the  saving  as  to  schools  was  probably  introduced  out 
of  abundant  caution. 

*Wi6HTMAN,  J.  I  think  that  the  words  ''  all  such  rates"  mean  t^^oa 
rather  successive  rates  of  the  same  description  than  several  different  *- 
rates.  This  construction,  if  strictly  followed,  would  have  excluded  all  but 
poor  rates ;  and,  therefore,  a  parenthesis  is  introduced,  by  which  borough 
rates  are  expressly  provided  for."  The  word  ^^  including"  may  have  bM 
used  because  the  borough  rate  was,  by  sect.  92,  in  the  nature  of  a  coun^ 
rate,  and,  therefore,  would  probably  be  paid  out  of  the  poor  rate.    Bat  it 
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does  not  follow  from  the  words  used  that  the  legislature  meant  to  include 
e^eiy  species  of  rate.  As  to  the  second  objection,  it  is  admitted  that  the 
relief  in  Question  is  not  a  "  charitable  allowance"  within  sect.  9 :  if  reached 
bjr  that  clause,  it  must  fell  under  the  words  "other  alms."  But  I  think 
that  those  words  were  added  to  "  parochial  relief"  only  for  greater  caution, 
and  must  mean  some  description  of  alms  which  would  be  of  the  nature  of 
parochial  relief  (a).  Rule  absolute. 

(a)  See  Btx  v.  Haktworth,  3  B.  &  Ad.  717. 
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(LONG WOOD  V.  HALIFAX.) 

A  parish  senred  with  notice  of  appeal  against  an  order  of  removal  may,  if  they  find  the 
grounds  of  appeal  unanswerable,  procure  a  supersedeas  of  the  order,  and  obtain  a 
new  one  I  and  this,  although  tb«  ord^r  ofTemoval  has  been  executed  before  the  KUper- 
sedeas  it  applied  for;  if  they  give  proper  notice  to  the  nppellant  parish,  and  pay,  or 
make  arrangements  with  that  parish  for  paying,  all  expenses  occasioned  to  them  by 
the  removal. 

And  after  such  supersedeas  and  notice,  and  satisfaction  in  respect  of  costs  if  any,  the 
sessions  ought  not  to  enter  the  appeal. 

Qtuare  whether  the  sessions  have  a  right  to  establish  as  a  rule  of  practice  that  no  appeal 
against  an  order  of  removal  shall  be  heard  unless  the  original  order  be  filed.  Per 
Coleridge,  J.,  they  have  not 

Bui*  where  an  order  of  removal  had  been  properly  superseded,  (as  above,)  and  the  ses- 
sions nevertheless  allowed  the  appeal  to  be  entered,  and  decided  it  in  favour  of  the 
appellants,  but  afterwards  (during  the  same  session)  dismissed  the  appeal  and  struck 
the  entry  of  it  off  the  file  because  the  original  order  had  not  been  filed  according  to 
their  rule  of  practice : 

Bkldf  (on  motion  for  a  mandamus  to  enter  and  hear  the  appeal)  that  the  ulUmate  order 
of  the  justices  was  right  in  itself,  and  that  this  court  would  not  inquire  on  which 
ground  they  had  acted. 

In  Michaelmas  term,  (November  8th,)  1841,  a  rule  nisi  was  obtained  for 
a  mandamus  calling  on  the  justices  of  the  West  Riding  to  enter,  as  of  the 
last  Midsummer  sessions  for  the  said  Riding,  the  appeal  of  the  churchwar- 
dens and  overseers  of  the  township  of  Longwood,  in  the  said  Riding,  against 
an  order  of  justices  for  the  removal  of  Joseph  Fox  and  his  wife  and  child 
from  the  township  of  Halifax  in  the  same  Riding  to  the  said  township  of 
Longwood ;  and  to  enter  continuances  and  hear  the  appeal. .  The  following 
facts  appeared  on  affidavit. 

The  order  was  executed  by  removal  of  the  paupers  on  or  about  June  12th, 
1841,  and  after  the  expiration  of  twenty-one  days  from  the  service  of  copies 
of  the  order  and  examination,  and  notice  of  chargeability.  On  June  15th, 
1841,  (after  the  removal,)  Longwood  gave  notice  of  appeal  to  the  then  next 
sessions.  One  ground  of  appeal  was,  that  the  order  was  bad,  inasmuch  as 
the  examination  contained  only  hearsay  evidence.  The  officers  of  Halifax, 
being  advised  that  their  order  was  bad  on  this  ground,  applied  to  the  re- 
•7061  ™^ving  justices  to  supersede  it;  *wbich  they  did  by  order  of  June 
-I   21st,(a)  vacating  the  order  of  removal,  and  requiring  the  officers  of 

(a)  The  supersedeas  recited  the  order  of  removal,  and  then  proceeded  as  follows : 
**  And,  whereas  the  said  Joseph  Fox,  his  wife  and  child,  were  accordingly  removed 
and  conveyed  from  the  said  township  of  Halifax  to  the  said  township  of  Longwood,  and 
delivered  to  the  churchwardens  and  overseers  of  the  poor  there,  together  with  a  copy 
o(  our  said  order,  pursuant  to  the  directions  therein  contained :  And  whereas  it  has  been 
since  represented  and  duly  made  to  appear  unto  us  the  said  justices  that  the  examina- 
tion  and  declaration  of  the  said  Jane  Fox,  taken  npon  the  making  of  the  said  order  at 
aforesaid,  is  not  legal  evidence  of  the  facts  therein  staled,  but  hearsay  only,  and  that 
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Halifax  to  take  back  the  paupers :  and  they  were  received  back  accordingly. 
The  affidavits  in  support  of  the  rule  stated  that  no  notice  of  abandonment  ai 
the  order  had  been  served  upon  the  officers  of  Longwood ;  but  it  app^red 
by  the  affidavits  in  opposition  that  the  supersedeas  had  been  sent  to  them 
on  June  22d,  and  received ;  and  that  the  clerk  to  the  respondents'  altome}'s, 
vrho  delivered  the  supersedeas  at  the  house  of  one  of  the  churchwardens  of 
Longwood,  stated  on  the  same  day,  (June  22d,)  to  a  guardian  of  the  poor 
of  Longwood,  that  he  had  so  done,  and  that  any  expenses  of  maintenance 
incurred  by  the  township  of  Longwood  would  be  allowed  them  in  accoimt, 
and  the  paupers  taken  back  ;  which  arTan|;ement  the  ^guardian  ap-  r^^. 
peared  to  understand  and  to  be  quite  satisned  with.  '- 

The  appeal  was  entered  ;  and  at  the  sessions,  holden  at  Bradford  on  June 
30th,  counsel  moved,  on  behalf  of  the  appellants,  that  the  order  of  remoTal 
might  be  quashed  for  insufficiency  of  the  examination.  The  attorney's  clerk 
who  acted  for  the  respondents  had  come  to  the  sessions  with  the  mtentioQ 
of  instructing  counsel  to  oppose  the  entrjr  of  the  appeal,  and,  as  ht  swoie, 
was  surpiised.to  find,  on  the  making  of  the  said  application,  that  the  appeal 
had  been  entered.  He  then  instructed  counsel,  who  opposed  the  applica- 
tion on  the  ground  that  the  removing  justices  had  superseded  the  order  of 
removal,  subsequently,  indeed,  to  its  execution  and  the  serving  of  notice  c^' 
appeal,  but  several  days  before  the  sessions ;  that  the  order  had  been  super- 
seded in  consequence  of  the  decision  of  this  court  in  R^ina  t.  Ecck^l 
BierloiOy  11  A.  &  £.  607,  (39  £.  C.  L.  R.,)  and,  being  superseded,  was  as 
if  it  had  never  existed ;  that  the  sessions  had  no  jurisdiction  to  permit  an 
appeal  to  be  entered  against  an  order  which  was  no  longer  in  exbtence ; 
and  that  they  ought  to  strike  out  the  entry  of  appeal.  The  sessions,  after 
argument  on  both  sides,  held  that  they  had  jurisdiction  to  permit  the  entiy, 
and  that  it  was  well  made ;  they  refused  therefore  to  strike  out  the  entiy, 
and  said  they  would  proceed  to  dispose  of  the  appeal.  It  was  conceded 
that,  after  the  decision  in  Regina  v.  EcdesaU  BierloWy  the  order  of  removal 
could  not  be  supported ;  and,  according  to  the  affidavits  in  support  of  the 
rule,  the  sessions  decided  that  the  order  should  be  discharged.  Later  in  tbe 
day,  according  to  the  same  affidavits,  the  subject  was  again  mentioned  bj 
*the  respondents'  counsel,  who  stated  that  the  original  order  of  re-  rmjnsi 
moval  and  examination  had  not  been  filed,  but  only  the  copies  sent  '^ 
by  the  respondents  to  the  appellants ;  and  that  the  rule  of  practice  laid  dovn 
by  the  sessions  was  as  follows:  "All  appeals  shall  be  entered,  and  the  re- 
spective orders  or  convictions  appealed  against  shall  be  filed  with  the  cleric 
of  the  peace,  before  the  sitting  of  the  court  on  the  first  day  of  every  sessions," 
&.C.  The  sessions,  on  this  objection,  decided  that  they  "  had  no  jurisdic- 
tion whatever  to  hear  the  appeal  and  that  they  would  not  dispose  of  tbe 
same  at  all,  but  would  strike  out  the  entry  of  such  appeal,  on  the  ground  of 
the  original  order  of  removal  never  having  been  filed ;"  and  they  direcieil 

therefore  the  said  order  is  invalid :  Therefore  we  the  said  jastices,  opon  the  applicatioi, 
and  at  tbe  request,  of  the  said  charchwardens  and  overseers  of  Halifax  aforesaid,  do 
hereby  supersede,  annul,  vacate,  and  set  aside  the  said  order,  and  do  command  the  said 
churchwardens  and  overseers  of  the  poor  of  the  said  townships  respectively  lo  irire  op 
and  return  the  said  order,  and  the  copy  thereof,  to  us,  that  the  same  may  be  made  void 
to  all  intents  and  purposes  whaUoever :  And  we  do  also  reiinire  the  said  churehwardfos 
and  overseers  of  tbe  poor  of  tbe  said  township  of  Halifax  to  receive  back  the  said  Joseph 
Fox,  his  wife  and  child,  and  maintain  and  provide  for  them  until  they  can  free  theia- 
•elves  from  the  charKe  thereof  by  due  course  of  law. 
Given,''  dec,  June  21st,  1841.  (Signed  and  sealed  by  the  removing  jastices.) 
See  the  form  of  supersedeas  in  Rtgina  v.  The  Juitkn  cf  Muldinrx,  U  A.  A  B.  801. 
•10,  (39  £.  C.  L.  R.) 


708]  2  Adolphus  &  Ellis,  N.  S.  877 

the  clerk  of  the  peace  to  strike  oat  the  entry  and  take  the  copies  in  question, 
and  the  notice  of  chargeability,  off  the  files  of  the  court ;  all  ^'bich  was 
done.  The  attorney  for  the  appellants  deposed  to  bis  belief  that  the  only 
ground  acted  upon  by  the  sessions  in  making  this  order  and  dismissing  the 
appeal  was  the  omission  to  file  the  original  order  of  removal.  It  also  ap- 
peared by  affidavit  on  the  part  of  the  appellants  that  the  respondents  had 
never  delivered  to  them  the  original  order.  The  respondents  stated  in 
answer  that  no  notice  bad  ever  been  given  them  to  produce  it  at  the  sessions, 
or  to  deliver  it  for  the  purpose  of  being  filed. 

By  an  affidavit  in  opposition  to  the  rule  it  was  represented,  as  to  the  pro- 
ceedings at  sessions,  that,  as  the  deponent  believed,  when  the  appellants  first 
iDored  to  quash  the  order,  no  final  decision  was  come  to,  but  the  case  stood 
over  to  give  time  to  the  respondents'  counsel,  who,  by  accident,  bad  not 
been  fully  instructed;  and  the  only  decision  given  was  for  striking  out  the 
*7091  ^^^^  ^^  appeal:  and  that  the  claim  to  *enter  the  appeal  was  not 
1  urged  by  the  appellants,  or  entertained  by  the  sessions,  on  the  ground 
of  securing  to  the  appellants  their  costs  of  maintaining  the  paupers.  It  was 
also  stated  that,  in  June,  1841,  there  was  an  account  between  Longwood 
and  Halifax,  in  which  Halifax  was  creditor ;  and  that  the  overseers  of  Hali- 
fax, in  the  same  month,  ordered  their  relieving  officer  to  give  Longwood 
credit  for  the  above-mentioned  costs  of  maintenance,  which  was  done  on  a 
jsettlement  between  the  townships  on  12th  October.  That  on  July  31$t, 
1841,  a  new  order  was  obtained  for  the  removal  of  the  paupers,  on  a  further 
examination ;  and  that  an  appeal  against  such  order  was  entered  and  respited 
at  the  Leeds  West  Riding  sessions,  on  the  following  20th  of  October. 

Baines  now  showed  cause.  The  sessions  did  right ;  and,  even  if  their  pro- 
ceedings was  wrong  it  is  not  one  which  this  court  will  review.  The  justices 
having  superseded  their  order  of  removal  by  consent  of  the  parties  obtaining 
it,  the  officers  of  Longwood  ought  not  to  have  been  suffered  to  enter  an  ap- 
peal. Patteson,  J.,  says,  in  Regina  v.  Ecclesall  BierhWj  11  A.  &  £. 
607,  614,  (39  £.  C.  L.  R.,) ''  It  is"  <'  right  that  the  appellants  should  be 
able  to  object  that  the  removal  has  been  made  on  no  sufficient  grounds.  If 
the  defect  can  be  cured,  the  respondents  can  abandon  their  order,  and  make 
another:"  and  again,  in  Regina  v.  Lydeard  Si,  Lawrence^  11  A.  &  E.  616, 
627,  (39  E.  C.  L.  R.,)  "  The  examinations  here  are  open  to  many  objec- 
tions: and  the  notice  sufficiently  draws  the  attention  of  the  respondents  to 
them.  The  respondents,  therefore,  might  easily  have  withdrawn  the  order 
of  removal,  and  have  supplied  the  defect  by  obtaining  sufficient  evidence: 

*7I01  ^^'  ^  ^^^y  ^^^^  ^^  S^  ^">  *they  must  abide  by  the  examination." 
-'  And  it  bad  been  laid  down  by  Lord  Ellenborough,  in  Rex  v.  Did- 
dldmryy  12  East,  359,  that  ^  there  are  two  ways  of  getting  rid  of  an  order, 
one  by  consent  of  the  parish  in  whose  favour  it  is  made  to  abandon  it ;" 
the  other  by  appeal.  Where  an  order  of  removal  has  been  superseded  by 
consent  of  the  removing  parish  after  notice  of  appeal,  it  is  in  the  discretion 
of  the  justices  at  sessions  to  enter  the  appeal  or  not,  as  they  think  the  justice 
of  the  case  requires;  Rex  v.  The  Justuis  of  JVar/olkj  5  B.  &  Aid.  484, (7 
£.  C.  L.  R. ;)  Regina  v.  The  Justices  of  Middlesex,  11  A.  &  E.  809,  see  p. 
812,  (39  £.  C.  L.  R.)  In  the  latter  .case  the  onler  was  superseded  after 
the  appeal  had  been  entered ;  and  this  court  held,  on  that  account,  that  the 
sessions  were  bound  to  hear:  but  both  cases  show  that  before  entry  of  the 
appeal,  a  discretionary  power  exists.  It  is  the  entry  at  sessions  that  gives 
the  justices  their  jurisdiction.  [Coleridge,  J.  It  takes  the  order  out  of 
the  jurisdiction  of  the  removing  magistrates.] 

4  E 
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Pashley^  contii,  was  then  called  upon  by  the  court.     The  sessions  de- 
cided, on  full  discussion,  that  they  had  jurisdiction  over  the  appeal,     lliat 
decision  cannot  be  reviewed.     [Lord  Denman,  C.  J.     They  reviewed  it 
themselves  the  same  day.]     The  rule  of  sessions  upon  which  they  then  acted, 
that  the  original  order  must  be  filed,  is  absurd,  and  inconsistent  with  sfcat  4 
&  5  W.  4,  c.  76,  s.  79,  that  clause  requiring  only  that  a  copy  or  counter- 
part of  the  order  should  be  served  upon  the  parish  which  is  to  receive  the 
pauper.     [Patteson,  J.     Had  you  filed  a  copy  and  given  notice  to  produce 
the  original  ?]     The  difficulty  from  want  of  notice  could  not  properly  arise 
till  the  appeal  was  gone  into.     The  effect  to  be  given  *to  the  super-   ^^. . 
sedeas  was  a  question  for  the  sessions,  and  is  not  open  now.     Re-   ■- 
ference  has  been  made  to  the  dicta  of  Patteson,  J.,  in  Begina  t.  EcdesnU 
BierloWy  and  Begina  v.  Lydeard  Si.  Lawrence  ;  but  in  the  later  case  of  Rt- 
gina  V.  Bishworthy  ant&,  p.  476,  485,  the  same  learned  judge,  after  stating 
that,  when  the  removing  parish  is  informed  of  an  objection,  the  officers  mu^ 
consider  whether  it  exists  or  not,  and,  if  it  does,  may  abandon  the  order  and 
try  to  establish  a  new  one,  observes  that,  ^^  as  to  the  power  of  abandoDiag 
an  order,  there  may  indeed  be  some  difficulty."    It  appears  from  Pancras  ?. 
Bumbaldy  1  Sess.  Ca.  106, 2d  ed.,(a)  that  after  the  pauper  is  removed  there 
cannot  be  a  supersedeas.    Pratt,  C.  J.,  says  there :  ^^  Before  removal  the 
justices'  authority  is  not  executed,  but  after  removal  it  had  been  executed, 
and  then  the  supersedeas  had  been  void,  so  nothing  done  in  it."     [Wight- 
man,  J.     In  Rex  V.  The  Justices  of  KorfoUc^  Bayley,  J.,  distinguished  that 
case  from  Pancras  v.  Bumbaldy  saying,  ^'  in  this  case,  there  is  the  consent 
of  the  removing  parish."]     The  ultimate  refusal  to  entertain  the  appeal  in 
the  present  case  was  wholly  unwarranted.     In  Bex  v.  Jlie  Justices  of  St^- 
fordsfdre,  4  A.  &  E.  842,  (31  E.  C.  L.  R.,)  Lord  Denman,  C.  J.,  lays  it 
down  that  ^^  the  sessions  have  no  right  to  introduce  a  new  condition  of  ap- 
peal, which  is  not  in  the  act  of  parliament."    And  this  court  will  decide 
whether  the  sessions  have  done  rightly  or  not  in  dismissing  an  appeal  upoo 
a  preliminary  point ;  Bex  v.  The  Justices  of  the  West  Biding  of  Yorkshin, 
«  B.  &  Ad.  667,  (27  E.  C.  L.  R.  0  jR&r  v.  The  Same,  CUni  v.  BirstuM. 
10  A.  &  E.  685, 687,  (37  E.  C.  L.  K.)    The  •appellants  are  entitled   r^.^ 
now  to  have  their  appeal  entered  and  heard  on  filing  a  copy  of  the  1^ 
order  of  removal. 

Lord  Denman,  C.  J.  An  order  of  removal  was  made  in  this  case,  on  ta 
insufficient  examination.  The  respondents,  discovering  the  error,  requested 
the  justices  to  supersede  the  order;  and  that  was  done  in  proper  form,  if  H 
could  be  done  legally  after  the  pauper  had  been  removed.  It  was  then  is* 
timated  to  the  appellants  that  the  order  had  been  superseded,  and  that  their 
expenses  caused  by  the  removal  would  be  paid.  At  the  next  quarter  ses- 
sions a  question  arises,  whether  the  appellants  may  have  the  order  quashed. 
The  respondents  say  that  it  has  been  superseded,  and  that  the  sessions  hare 
it  not  before  them :  the  sessions,  however,  quash  the  order.  Afterwards  it 
is  mentioned  to  the  court  that  the  original  order  of  removal  has  not  been 
filed  according  to  the  rule  of  the  sessions.  Then  the  justices  take  a  diflereot 
view,  order  the  entry  of  the  appeal  to  be  struck  off  their  record,  and  leave 
the  case  as  if  no  appeal  had  ever  been  entered.  Now,  an  application  is 
made  to  us  for  a  mandamus  to  enter  the  appeal  anew,  for  the  purpose  of 
quashing  the  order  on  a  technical  objection,  and  shutting  out  further  mquirj 

(a)  8.  C.  (not  8.  P.)  1  8tra.  6.  8ee  Barom  t.  Lutcombe,  3  A.  &  E.  5S9.  591,  (SO  B.  CL 
L.  R. ;)  where  a  bracket  should  be  inserted  after  the  word  <*  parties,"  in  line  14^ 
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as  to  the  merits.  We  should  not  assist  such  a  purpose  unless  the  law  com- 
pelled us.  It  is  contended  that  we  must  reverse  the  order  of  sessions,  be- 
cause,  as  ultimately  made,  it  proceeded  upon  a  bad  reason.  That  may  have 
been  so ;  but  the  inquiry  is  one  which  we  have  nothing  to  do  with.  If  the 
sessions  had  acted  on  the  ground  first  stated  for  dismissmg  the  appeal,  they 
-would  have  done  right.  In  eSect,  their  order  is  the  same  now  as  if  they 
*71 31  ^^^  ^  acted ;  and  we  cannot  inquire  into  the  reasons.  *Then  it  is 
--'  urged  that  the  justices  have  no  power  lo  supersede  the  order  when 
an  actual  removal  has  taken  place ;  and  an  old  case  (a)  is  cited  to  that  effect : 
but  the  proposition  there  laid  down  is  too  large.  It  would  have  been  suf- 
ficient to  say  that  the  order  is  not  supersedeabfe  where  things  cannot  be  re- 
placed in  the  same  situation  as  before.  And  the  law  on  this  subject  has 
been  reconsidered  by  Lord  Ellenborough  in  Bex  v.  Diddkbury^  12  East, 
359,  and  again  by  this  court  in  Bex  v.  The  Justices  of  Norfolk.  In  this  last 
case  Baylev,  J.,  holds  that  "  the  sessions  may  exercise  a  discretion"  as  to 
entering  the  appeal.  But  that  is  qualifieii  by  the  words  following :  "  so  as 
best  to  answer  the  purposes  of  justice.  If  the  parties  removing  do  not 
choose  to  pay  the  expenses  of  maintenance  incurred,  previously  to  the  su- 
persedeas, they  may  Uien  enter  the  appeal,  for  the  purpose  of  compelling 
them  so  to  do.  If  they  are  willing  to  do  it,  the  sessions  may  refuse  to  enter 
the  appeal."  And  there  may  be  cases  where,  with  a  view  to  costs,  it  may 
be  reasonable  to  allow  the  appeal  to  be  entered.  But  that  which  is  revoked 
before  any  one  has  been  injured  is  well  revoked.  I  adhere  to  the  rule  of 
practice  as  stated  by  my  brother  Patteson  in  Begina  v.  Ecclesall  BierloWy 
11  A.  &  E.  614,  (39  £.  C.  L.  R.,)  and  Begina  v.  Lydeard  St,  Lawrence^ 
11  A.  &  E.  627,  (39  E.  C.  L.  R. :)  and  it  is  a  beneficial  practice  that,  where 
a  valid  technical  objection  lo  the  order  is  pointed  out,  the  removing  parish 
should  give  it  up  and  tij  to  procure  another  order  which  may  be  maintain- 
able on  the  merits.  I  am  therefore  of  opinion  that  what  the  sessions 
did  here  was  right,  and  that  we  need  not  inquire  whether  they  were 
*7141  ^^''''^^^^^  *^^  deciding  as  they  did  on  the  particular  argument  which 
J  prevailed. 
Patteson,  J.  It  is  contended  here  that  because  the  sessions  havt  acted  upon 
a  bad  reason,  their  order  is  bad,  though  there  was  a  good  reason  on  which  it 
might  have  been  supported.  Whether  the  ground  of  decision  alluded  to 
was  bad  or  not,  and  whether  the  sessions  could  require  the  original  order  to 
be  filed,  I  need  not  say.  The  real  question  is,  whether  the  sessions  were  right 
in  refusing  to  entertain  the  appeal,  because  the  order  of  removal  had  been 
superseded.  On  this  point  allusion  has  been  made  to  a  dictum  of  mine  in 
Begina  v.  BiskworOij  ant^,  p.  485,  that,  as  to  the  power  of  abaudonine  an 
order,  there  might  be  some  difficulty.  I  said  that  advisedly,  thinking  that, 
as  I  was  not  conversant  with  sessions'  practice,  the  opinions  I  had  expressed 
in  Begina  v.  Ecclesall  Bierhwj  and  Begina  v.  Lydeard  St.  Lawrence^  might  be 
wrong,  and  not  wishing  that  the  question  which  now  arises  should  be  pre- 
judged. But  I  am  now  of  opinion  that  it  would  be  unfair  on  parishes  re- 
moving paupers  if  we  should  hold  that,  when  the  order  of  removal  is 
objected  to  for  a  specific  reason,  they  cannot  abandon  that  order  and  procure 
another,  founded  on  better  evidence.  That  is  particulariy  the  case  in  the 
state  of  things  introduced  by  the  new  statute,  which  establishes  a  communi- 
cation between  the  parishes  before  an  order  of  removal  is  acted  upon.  If 
objections  are  to  be  opened  through  such  communication,  which  is  the  objecl 

(a)  Pamera$  r.  Rumbaldt  1  Scss.  Ca.  106,  Sd  ed.  (6)  Antd,  p.  486. 
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of  the  statute,  it  would  be  strange  that  the  party  who  is  required  to  r^is 
'communicate  the  objection  should  be  allowed  to  take  the  case  to  the  *- 
sessions  merely  for  the  purpose  of  increasing  costs.  Therefore  we  should  be 
justified  even  if  we  were  to  introduce  a  new  rule  under  this  statute :  but  the 
rule  on  which  we  act  is  not  new.  As  to  the  order  having  been  executed : 
where  no  removal  has  taken  place,  but  a  notice  of  appeal  with  the  grounds 
has  been  sent,  it  cannot  be  said  that  the  order  has  been  acted  upon,  in  the 
sense  contemplated.  Little  or  no  expense  is  incurred  by  the  appellants  in 
such  a  case.  Here  the  pauper  had  been  removed  ;  but  die  fault  was  in  the 
appellant  township,  which  neglected  to  give  notice  of  appeal  within  the 
twenty-one  days.  The  removing  parish,  however,  has  paid  the  expenses 
which  were  caused  by  the  removal,  whether  bound  to  pay  them  under  the 
circumstances  or  not.  I  am  glad  this  question  has  come  before  the  court : 
and,  if  such  a  case  arises  again,  where  an  order  of  removal  is  made  upon  a 
bad  examination,  notice  of  appeal  is  given,  stating  the  ground,  the  removing 
parish,  finding  that  they  cannot  sustam  the  order,  give  notice  of  abandoning 
it,  and  then  the  other  party  carry  their  appeal  to  the  sessions,  I  hope  no 
court  of  quarter  sessions  will  entertain  the  appeal. 

Coleridge,  J.  The  removal  in  this  case  was  not  objected  to  within 
twenty-one  days :  but  after  that  time  notice  of  appeal  was  served,  and  a 
ground  stated  which  was  found  irresistible.  The  officers  of  the  remov- 
ing township  then  did  all  they  could:  they  obtained  a  supersedeas  and 
served  it  on  the  appellant  parish ;  and  they  saw  a  guardian  of  that  parish 
who  assented  to  the  course  proposed,  and  was  told  that  the  costs  incurred 
would  be  paid  and  the  paupers  taken  back.  Then  the  ^appellants,  f^ic 
behind  the  back  of  the  respondent  party,  get  their  appeal  entered  and  *- 
bring  it  on  at  the  sessions.  If  the  question  stood  upon  the  nile  of  sessions, 
I  should  hesitate  in  saying  that  the  justices  had  done  properiy.  I  agree  with 
Mr.  Pashleyy  that  the  sessions  had  no  right  to  make  a  rule  of  law  by  creating 
such  a  condition  of  appeal.  But,  before  the  decision  on  this  point,  there 
had  been  a  discussion  as  to  the  effect  of  the  supersedeas :  on  that  dLscussion 
the  justices  resolved  that  the  appeal  might  be  entertained,  and  the  order  dis- 
charged on  the  ground  taken  by  the  appellants.  Then,  during  the  session, 
they  make  an  alteration  in  their  judgment,  and  strike  out  the  entry  of  appeal ; 
whether  on  the  good  ground  insisted  upon  before,  or.  on  the  ground  subse- 
quently taken,  it  is  not  necessary  to  inquire.  The  question  is,  whether  ve 
ought  to  alter  their  decision.  On  the  subject  of  abandoning  orders,  I  am 
of  opinion  that  the  present  state  of  the  law  has  rendered  necessary  that  course 
which  my  brother  Patteson  has  stated  to  be  the  correct  one ;  and  I  accede 
to  his  observations. 

WiGHTMAN,  J.  This  case,  on  the  merits,  is  like  that  of  Rtx  v.  The  Jus- 
tices o/M)r/olk,  5  B.  &  Aid.  484,  (7  E.  C.  L.  R.)  Baylev,  J.,  says  diere 
that,  *'  if  the  parties  removing  do  not  choose  to  pay  the  expenses  of  mainte- 
nance incurred,  previously  to  the  supersedeas,  they  may  then  enter  the 
appeal,  for  the  purpose  of  compelling  them  to  do  so :''  but  he  adds  that,  if 
they  are  willing  to  pay,  the  sessions  may  refuse  to  enter  the  appeal.  Here 
the  respondents  stated  their  willingness  to  pay,  and  made  the  neces-  r^^t- 
sary  ^arrangements  for  so  doing.  The  sessions,  in  the  first  instance,  ^ 
exercised  their  discretion  by  entertaining  the  aq^peal  and  discharging  the 
order  of  removal :  then,  on  the  same  day,  they  altered  their  judgment  It 
b  said  that  they  did  so  on  a  ground  difllerent  from  that  of  the  super^Kleas,  and 
not  maintainable :  but  we  cannot  look  at  that.     They  have  decided  for  soooe 
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reason  :  and  we  must  consider  the  case  as  if  the  application  were  for  a  man* 
damus  to  enter  the  appeal  after  a  refusal  by  them  in  the  first  instance. 

Rule  discharged. 


SMITH  V.  GOLDSWORTHY. 

AVliere  a  defendant  has  obtained  a  judge's  order,  and  a  rule  of  court  thereapon,  for 
pleading  several  matters,  a  rnle  of  this  court  to  add  further  pleas  may  be  granted 
without  reading  the  order  and  the  former  rule  to  plead,  if  it  does  not  appear  that  the 
effect  of  such  latter  rule  would  be  to  reverse  the  judge's  order. 

This  was  an  action  brought  by  the  secretary  of  The  British  Iron  Com- 
pany for  calls. 

Kellyj  in  the  present  term,  obtained  a  rule  to  show  cause,  why  the  de- 
fendant should  not  be  at  liberty  to  add  to  the  pleas  already  dekvered  in 
this  cause  the  sereral  pleas  following ;  that  is  to  say,"  &c. :  giving  a  short 
abstract  of  the  proposed  pleas.  The  rule  was  drawn  up  on  reading  the 
declaration,  and  an  affidavit,  which  was  in  substance  as  follows. 

The  defendant  took  out  a  summons  to  show  cause  at  chambers  why  he 
should  not  be  at  liberty  to  plead  the  several  matters  specified  in  an  abstract, 
which  described  shortly  fithy-five  proposed  pleas ;  and  the  summons  was 
attended  before  Wightman,  J.,  at  chambers,  on  December  3d,  1841,  '^  when 
his  lordship  made  an  order  giving  the  defendant  in  this  action  liberty  to 
*7181  P'^^^  ^^  thirty-eight  pleas  in  the"  "affidavit  firstly  •mentioned, 
-'  subject  to  the  consolidation  of  two  as  hereinafter  mentioned  ;  but," 
**'  the  pleas  in  the  said  affidavit  lastly  mentioned  were  not  allowed  by  that 
order,  although  application  for  leave  to  plead  them  among  others  was  made 
to  Mr.  Justice  Wightman,  who,  upon  hearing  the  summons  taken  out 
for  that  purpose,  allowed  the  thirty-eight  pleas  in  the  said  affidavit  firstly 
mentioned,  the  defendant  agreeing  to  consolidate  the  pleas  stating  the 
alteration  in  the  amount  of  capital  and  number  of  shares  into  one,  and  the 
plaintiiT  undertaking  not  to  demur  specially  to  the  consolidated  plea  for 
duplicity."  The  affidavit  further  stated  that  the  proposed  additional  pleas 
were  material  and  necessary  to  the  defence. 

The  rule  was  not  drawn  up  on  reading  the  order  of  Wightman,  J.,  or 
the  rule  to  plead ;  nor  did  the  terms  of  either  appear,  otherwise  than  as  above 
stated. 

An  affidavit  in  answer  stated  "  that  the  right  to  plead  the  pleas  now  pro- 
posed to  be  added  by  the  said  defendant  was  fully  discussed  on  the" hearing 
of  a  summons  to  plead  several  matters,  before  Mr.  Justice  Wightman,  in 
this  cause,  on  the  3d  day  of  December  last,  by  counsel  on  both  sides ;  when 
the  learned  judge,  after  considering  and  going  through  the  whole  of  the 
pleas,  refused  permission  to  the  defendant  to  plead  the  said  pleas.  In  this 
tenn,(a) 

Sir  W.  W,  FoUettj  Solicitor-General,  showed  cause.  The  application 
should  have  been  to  set  aside  the  order  of  Wightman,  J.,  and  the  rule  to 
plead ;  and,  on  the  present  motion,  if  It  could  be  entertained,  both  docu- 
♦71Q1  °^®"^  *ought  to  be  before  the  court.  It  was  decided  in  The  South* 
J  EasUm  Railway  Company  v.  Sprot,  11  A.  &  E.  167,  (39  E.  C.  L. 
R.,)  that,  where  a  plaintiflT  wishes  to  set  aside  pleas  pleaded  by  a  rule  of 
court  or  judge's  order,  the  motion  must  be  to  discharge  the  rule  or  order. 
If  the  rule  to  plead  is  to  be  varied,  the  court  must  see  what  its  terms  are. 
[Patteson,  J.     Probably  the  rule  would  not  give  any  additional  informa- 

(a)  Janaary  27th.    Before  Lord  Denman,  C.  J.,  Palteson,  Coleridge,  and  Wightman,  JSi 
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tion.  The  order  would  be,  that  such  and  such  pleas  should  be  allowed 
It  .would  not  be  inconsistent  with  that  decision  to  add  others.  Striking  oat 
some  might  be  so.  [Lord  Denman,  C.  J.  If  the  learned  judge  has  refused 
to  allow  the  yery  pleas  which  it  is  now  proposed  to  add,  there  ought  to  be 
strong  reasons  shown  for  allowing  them.]  In  the  case  just  cited  the  cooit 
would  not  give  leare  to  strike  out  pleas,  because  the  counts  pleaded  to 
were  not  brought  before  it  by  affidavit.  The  same  objection,  in  piincipk, 
applies  there.]  [Wightbian,  J.  The  application  is,  to  add  to  some  thii^ 
which  is  not  before  the  court.] 

KeUy  and  J.  W.  Smithy  contrA,  were  then  called  upon  by  the  court.  If 
the  application  had  been,  in  effect,  to  rescind  the  order,  as  in  The  Stmilr 
Eastern  Railway  Company  v.  Sprot^  it  must  undoubtedly  have  been  before 
the  court.  But  the  defendants  here  have  acted  upon  the  order,  and  are^ 
relying  on  its  authority.  As  to  the  rule ;  no  attempt  is  made  to  discbarge 
or  vary  it.  The  determination  of  the  court  in  The  SoUth^Eastern  Railwii 
Company  v.  ^ot  confessedly  alters  an  existing  practice,  and  cannot  be 
taken  to  alter  it  in  any  but  similar  cases.  The  question  here  is,  sub- 
stantially, whether,  on  *this  or  any  motion,  it  be  necessary  to  p^^n 
draw  up  the  rule  on  reading  all  prior  proceedings  in  the  cause,  to  ^ 
which  the  rule  may  possibly  refer ;  or  whether  it  be  not  sufficient  to  notice 
them,  as  far  as  occasion  may  require,  in  the  affidavits.  Here  the  affidavits 
state  as  much  of  the  pleadmgs  as  is  requisite  for  the  information  of  the 
court.(a)  It  could  not  be  necessanr  to  incur  the  expense  of  setting  oat  the 
pleas  at  large.  The  rule  to  plead  would  not  show  fully  that  thej  vere. 
The  case,  being  different  from  that  cited,  is  of  the  first  impression ;  the 
defendants,  therefore,  even  if  they  have  proceeded  erroneously,  should  bf 
held  entitled  to  the  same  indulgence  which  was  granted  in  that  case,  and 
be  let  in  to  discuss  the  proposed  application  on  its  merits.  [Lord  DEKiuKt 
C.  J.  It  is  very  inconvenient  for  this  court  to  be  -called  upon  to  consider 
what  pleas  shall  or  shall  not  be  allowed :  and  the  application  seems  to  be 
in  the  nature  of  an  appeal.  If  the  proposed  addition  is  consistent  with  what 
the  learned  judge  has  done  already,  I  do  not  see  why  the  parties  dioold  not 
go  to  him.  As  to  the  point  of  practice,  I  am  inclined  to  think  that  we  ought 
to  have  every  thing  strictly  brought  before  us :  but,  as  the  question  is  de^ 
pending  in  the  other  courts  also,  we  will  speak  to  the  rest  of  the  judges.] 

Cur.  adv.  vulL 

*Lord  Denman,  C.  J.,  now  said :  We  have  communicated  with  rmi 
the  othv  judges,  and  think  it  is  not  necessary  that  the  order  and  1 
rule  to  plead  should  be  before  us.     The  case  will  therefore  go  on. 

(Afterwards,  with  the  consent  of  parties,  it  was  ordered  that  the  malten 
of  the  present  rule  ^^  be  referred  to  the  Hon.  Mr.  Justice  Wigbtman  b> 
direct  as  he  shall  think  fit  therein  between  the  parties.") 

(a)  The  pleas  allowed  and  disallowed  were  abstracted,  as  io  the  following  instaficc*- 
**  1.  Denial  of  first  meeting  of  directors  stated  in  the  declaration.  8.  Denial  that  the 
persons  stated  to  have  attended  as  directors  were  each  qualified.  3.  Like  plea  1,  as  to 
second  meeting  of  directors  stated  in  declaration.  4.  Like  S.  37.  That  the  capital  cf 
the  company  was  reduced  from  2,000,000^  to  1,000,000^,  and  the  shares  from  16tf  tr 
ML,  in  violation  of  the  deed  of  setiement  :**  &c. 
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In  the  Matter  of  SAWYER,  Gent.,  one,  &c. 
Ex  parte  HANNEN,  in  the  Matter  of  SAWYER,  &c. 

A  person  coDTicted  of  perjury  or  sabonsation  of  perjury,  and  having  undergone  the 
punishment,  cannot,  under  stat  9  G.  4,  c.  32,  s.  4,  make  an  affidavit  to  be  used  in 
showing  cause  against  a  rule  calling  upon  another  party  to  answer  matters,  &c. 

And  an  affidavit  so  made  was,  on  motion,  taken  off  the  file,  though  the  person  making 
it  bad  been  the  agent  of  the  party  prosecuting  the  rule  in  transactions  between  him 
and  the  party  showing  cause,  and  his  evidence  tended  to  exculpate  the  latter. 

Warren^  in  last  Michaelmas  term,  obtained  a  rule  calling  on  James  Saw- 
yer, gentleman,  an  attorney  of  this  court,  to  answer  the  matters  contained 
in  certain  affidavits  of  James  Hannen,  Esq.,  and  others,  which  imputM  to 
Mr.  Sawyer,  among  other  things,  that,  while  employed  as  a  solicitor  by  Mr. 
Hannen,  he  had,  with  improper  motives,  concealed  from  him  the  payment 
of  certain  sums  due  to  Hannen  for  interest  on  a  mortgage.  Affidavits  were 
filed  in  ansVrer,  and  among  them  (in  the  last  vacadon)  that  of  Thomas  Rose, 
who,  during  the  time  in  question,  had  been  employed  by  Hannen  as  a  col- 
lector of  debts,  and,  being  referred  by  him  to  Sawyer  for  information  on 
the  subject  of  the  mortgage  debt,  had,  as  he  said,  received  communica- 
tions from  Sawyer,  and  obtained  other  information,  tending  to  exculpate 
*7221   ^^^^^^  ^^^  ^^^  charges  on  which  the  rule  was  founded. 

-I  Warrerij  on  the  first  day  of  this  term,  moved  for  a  rule  calling  on 
Mr.  Sawyer  to  show  cause  why  the  affidavit  of  Rose  should  not  be  taken 
oflT  the  files  of  the  court.  He  put  in  affidavits  verifying  an  examined  copy 
of  an  indictment  and  conviction  from  the  records  of  tlie  Central  Criminal 
Court,  and  identifying  Rose  as  the  party  convicted.  The  conviction  ap- 
peared to  have  taken  place,  and  sentence  of  two  years'  imprisonment  to 
have  been  passed,  at  the  July  sessions,  1832.  The  indictment,  after  re- 
citing that  a  suit  had  been  commenced  in  the  Consistoiy  Court  of  London 
against  one  James  Knight  for  defamation,  charged  Thomas  Rose  with  having 
solicited,  instigated,  and  procured  one  Throp  to  appear  before  the  surrogate 
of  the  said  court,  and  there  falsely  to  personate  one  Child  as  a  witness  in 
the  cause,  and  in  the  name  of  the  said  Child  to  be  sworn,  &c.,  and,  before 
J.  H.  B.,  one  of  the  examiners  of  the  said  court,  unlawfully  and  wickedly, 
as  and  in  the  name  of  Child,  to  depose,  &c.,  he,  Rose,  at  the  time,  &c.,  well 
knowing  that  the  said  Throp  was  not  the  said  Child,  &c.  The  indictment 
farther  stated  that,  in  pursuance,  &c.,  Throp  appeared  before  the  surrogate, 
personated  Child,  and  was  sworn,  &c.,  and  afterwards,  as  and  in  the  name 
of  Child,  did,  *^  upon  his  said  oath,"  before  the  examiner,  *'  falsely  and 
wickedly  depose  and  swear,"  &c.,  as  follows  (stating  the  matter  sworn:) 
which  false  statements  he,  Throp,  then  and  there  swore  and  deposed  in  the 
name  of  Child  as  aforesaid :  and  that  Rose  unlawfully  and  corruptly  did  give 
and  pay  to  Throp  4/.  as  a  recompense  for  so  personating,  &c.,  and  for  so 
^7231  ^^^^^"S  ^^^  ^deposing  in  the  name  of  Child,  &c. :  in  contempt  of 
-'  the  laws,  &c.,  to  the  subversion  of  justice,  to  the  evil  example,  &c., 
to  the  damage  of  Knight,  and  against  the  peace,  &c.  One  of  the  affidavits 
stated  the  belief  of  the  deponent  (for  a  reason  assigned)  that  Sawyer  knew 
of  Rose's  conviction  when  his  affidavit  was  sworn. 

Warren  referred  to  stat.  9  G.  4,  c.  32,  s.  4,  which,  after  reciting  that 
conviction  of  certain  misdemeanors  takes  away  the  competency  to  give  evi* 
dence,  enacts  that  the  incompetency  shall  cease  after  punishment  sufiereci 
for  any  such  misdemeanor,  ^'except  perjury  or  subornation  of  perjury." 
The  indictment  in  this  case  was  for  a  subornation  of  peijury  at  common  ^aw; 
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the  suit  being  in  an  Ecclesiastical  Court,  stat.  5  Eliz.  c.  9,  would  not  hare 
been  applicable.  But  subornation,  wherever  the  perjury  is  committed,  is  a 
misdemeanor,  as  appears  by  the  language  of  stat.  2  G.  2,  c.  25,  s.  2.  Thi« 
party,  therefore,  was  incompetent  to  make  affidavit  on  behalf  of  Sawyer. 
'^  The  judgment  for  an  infamous  crime,  even  for  perjury,  does  not  preclude 
the  party  from  makincr  an  affidavit  with  a  view  to  his  own  defence.  He 
may,  for  instance,  make  an  affidavit  in  relation  to  the  irregularity  of  a  judg- 
roent  in  a  cause  to  which  he  is  a  party,  for  otherwise  he  would  be  without 
remedy.  But  the  rule  is  confined  to  defence,  he  cannot  be  heard  upon  oaib 
as  a  complainant.''  1  Stark.  £v.  102,  3d  ed.(a)  Nor,  therefore,  can  ht 
be  heard  as  a  witness  in  a  matter  between  other  parties. 

A  Tule  nisi  was  granted ;  cause  to  be  shown  on  the  hearing  of  the  princi- 
pal  application.  Sawyer  filed  an  'affidavit  in  opposition  to  the  rule,  r^^i 
stating  that  he  did  not  know,  till  the  motion  was  made  for  taking  ^ 
Rose's  affidavit  off  the  file,  what  the  offence  was  for  which  Rose  had  bea 
imprisoned  :  that  if  he  had  known  it  he  would  not  have  used  Rose's  te^ 
mony,  and  that,  if  time  were  given,  he  could  (as  he  believed)  obtain  otbo 
evidence  to  the  same  effect. 

Sir  F.  PoUockj  Attorney^General,  (with  whom  were  Sir  W.  W.  FoUdi, 
Solicitor-General,  AeUy,  E.  James,  and  Ings^)  in  showing  cause  this  day 
against  the  principal  rule,  argued,  on  the  above  point,  as  follows.  It  » 
true  that  a  party  convicted  of  perjury  or  subornation  cannot  make  an  affi- 
davit to  inculpate  another:  but  it  is  laid  down  that  he  may  to  exculpate  him- 
self; and  the  affidavit  in  question,  which  is  exculpatory  of  another,  in  a 
transaction  to  which  the  deponent  himself  was  party,  may  be  considered  as 
coming  within  this  principle,  especially  on  a  rule  to  answer  the  matters  of 
an  affidavit,  which  is  in  the  nature  of  an  indictment.  If  this  evidence  were 
excluded,  a  part^  mieht  gain  advanta^  by  intentionally  keeping  in  his  em- 
ploy a  person  disqualified  to  give  evidence,  who,  therefore,  could  not  be 
examined  as  to  the  transactions  of  his  principal.  The  evidence  here  ought 
to  be  considered  admissible  ex  necessitate.  If  it  be  rejected,  the  party  shov- 
ing cause  should  at  least  have  time  to  file  other  affidavits.  [Lonl  D£5Xas, 
C.  J.  Is  there  any  authority  for  an  affidavit  being  received  under  such  cir- 
cumstances ?  If  not,  we  thmk  you  cannot  make  this  party  a  witness,  in  the 
face  of  the  act  of  parliament.  But  we  should  be  disposed  to  let  you  file 
other  affidavits.] 

Sir  F.  Pollock  then  said  that  he  was  ready  to  show  cause  on  the  r^,^ 
remaining  affidavits  as  they  stood.  ^ 

Per  Curiam.{b)  Then  you  had  better  consider  Rose's  affidavit  as  with- 
drawn, and  proceed  to  show  cause  upon  the  others. 

Thesiger^  Erie,  and  Warren,  in  support  of  the  rule,  were  not  heard  on  this 
point.     AAer  argument  on  the  principal  rule« 

.   Lord  Denman,  C.  J.,  in  delivering  judgment,  said  that  there  was  much 
difficulty  in  the  case,  and  that  the  taking  of  Rose's  affidavit  off  the  file  pro- 
duced a  considerable  effect  on  the  minds  of  the  court,  when  they  looked  to 
the  circumstance  of  its  being  taken  off  by  the  party  prosecuting  the  applica* 
tion.     Upon  the  whole  case,  they  thought  the  rule  ought  to  be  discharged. 
Rule,  In  re  Sawyer,  discharged  without  costs. 
Ordered,  on  the  rule,  Ex  parte  Hannen,  In  re  Sawyer,  "  That  the 
affidavit  of  Thomas  Rose,  made  in  this  matter,  and  filed  on  16th  De- 
cember last  past,  be  taken  off  the  files  of  this  court,  without  costs.'' 


(a)  Citing  Davit  and  Carter't  Ca$e,  2  Salk.  461,  and  WaUetr  v.  Kearmgy,  1 8in.  1 141 
(6)  I«or4 Denman, C.  J.,, Pau^^op^and  Coleridge,  Js. 


726]  2  Adolphus  &  Ellis,  N.  S.  8i)5 


*726]  *THORNE  and  Another  v.  NEAL. 

A  writ  of  sammons  having  been  issaed,  but  not  served  >n  the  defendant,  he  signed, a 
document  entitled  in  the  cause,  and  prepared  by  the  plaintiff's  attorney,  whereby  de- 
fendant consented  to  a  judge's  order  for  the  payment  of  the  debt  and  costs,  with  Iiberly 
for  the  plaintiffs'  attorney  to  enter  an  appearance  for  him,  and  sign  judgment  and  issue 
execution  instanter.  No  attorney  attended  on  behalf  of  the  defendant  when  this  con- 
sent was  given.  A  judge's  order  was  aAerwards  obtained  on  this  consent,  final  judg- 
ment signed,  and  execution  issued : 

Htld,  on  motion  to  set  aside  the  judge's  order  and  subsequent  proceedings,  that  this  con- 
sent did  not,  under  stat.  1  A;  2  Vict  c.  110,  s.  9,  require  the  presence  of  an  attorney  for 
tlie  defendant  at  its  execution,  and  that  unless  fraud  were  shown,  the  court  would  not 
interfere. 

Pdersdor^y  in  this  term,  obtained  a  rule  calling  on  the  plaintiffs  to  show 
cause  why  the  judge's  order  in  this  cause,  upon  which  judgnoent  for  the 
plaintiff  had  been  signed,  should  not  be  discharged,  and  the  judgment  and 
all  subsequent  proceedings  set  aside  with  costs. 

It  appeared,  from  the  affidavits  on  both  sides,  that  the  defendant,  being 
indebted  to  the  plaintiffs  in  a  sum  for  part  of  which  one  Thorpe  was  surety, 
called  with  Thorpe  at  the  plaintiffs'  counting-house,  for  the  purpose  of  seeing 
whether  any  arrangement  could  be  made  ror  relieving  Thorpe  from  his  lia- 
bility. The  plaintiffs'  attorney  was  sent  for:  and  he,  having  ascertained 
from  the  messenger  the  particulars  of  the  plaintiffs'  demand,  thereupon  caused 
a  writ  of  summons  to  be  issued  against  the  defendant  for  the  amount,  and 
went  to  the  plaintiffs'  counting-house,  where  the  defendant  and  Thorpe 
were  waiting  for  him.  The  plaintiffs'  attorney  proposed  that  the  defendant 
should  consent  to  a  judge's  order  for  payment  of  the  amount  due :  the  plain- 
tiffs then  produced  an  account  to  the  defendant,  which  he  admitted  to  be 
correct,  and  the  plaintiffs'  attorney  drew  up  a  consent  in  the  following  form. 
'*  In  the  Queen's  Bench. 

"  I^ame  and  another  v.  J\reaL — I  hereby  consent  to  a  judge's  order  for 
*7f271  P^y™^^^  ^^  ^^^  ^^^  ^^  169/.,  *being  the  debt  and  costs  m  this  action ; 
-I  and  I  do  agree  that  the  plaintiffs'  attorney  shall  be  at  liberty  to  enter 
an  appearance  for  me,  and  sign  judgment,  and  issue  execution  instanter, 
and  to  levy  the  amount,  together  with  sheriff's  poundage,  and  all  otlier 
expenses."     Dated  11th  Dec.  1841. 

The  plaintiffs'  attorney  explained  the  nature  and  effect  of  the  instrument 
to  the  defendant,  who  thereupon  signed  it,  but  no  attorney  was  present  on 
his  behalf,  nor  did  it  appear  that  he  was  aware  of  process  having  been 
issued.  Afterwards,  on  the  same  day,  a  judge's  order  was  made,  expressed 
to  be  '^  upon  hearing  the  attorneys  or  agents  for  the  plaintiffs,  the  defendant 
in  per8on,(a)  and  by  consent,"  ^r  a  stay  of  proceedings  on  payment  of  the 
debt  and  costs;  in  deiault  of  payment,  plaintiffs  to  be  at  liberty  to  sign 
judsnnent  instanter,  and  issue  execution.  The  debt  and  costs  not  being 
paici,  final  judgment  was  signed,  and  a  fi.  fa.  issued  accordingly,  under 
which  the  defendant's  goods  were  seized  four  days  after  the  signature  of  the 
consent.  The  defendant  then  obtained  a  rule  to  show  cause  why  the  judg- 
ment^ execution,  and  subsequent  proceedings  should  not  be  set  aside.  Uause 
being  shown  against  that  rule  last  tenn  before  Patteson,  J.,  in  the  Bail 
Court,  the  learned  judge  adjourned  the  application,  to  give  the  parties  an 
opportunity  of  applying  to  the  full  court.  Petersdorff'^  in  moving,  referred  to 
Bradtne  v.  Mamwt^  9  Dowl.  P.  0.  748 ,  S.  C.  (as  Bray  v.  Manscny)  8  M. 

(a)  The  affidavits  did  not  notice  this  fact. 
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&  W.  668,  and  an  anonymous  case  there  n)entioned.(a)    [Pattcsok,  J.    I 
did  not  know  of  those  cases  till  the  day  after  the  motion  in  the  Bail  Court.] 

*Hugh  ISU  now  showed  cause.  The  question  is,  whether  pro-  r*^<^ 
curing  a  defendant's  signature  to  such  an  instrument,  without  any  '- 
attorney  being  present  on  his  behalf,  is  or  is  not  an  evasion  of  the  enactmeDt 
in  Stat  1  &  2  Vict.  c.  110,  s.  9,  diat  '^no  warrant  of  attorney  to  ctmfes 
judgment  in  any  personal  action,  or  cognovit  actionem,  given  by  any  person, 
shall  be  of  any  force  unless  there  shalfbe  present  some  attorney  of  one  of 
the  superior  courts  on  behalf  of  such  person,  expressly  named  by  him  and 
attending  at  his  request"  It  is  admitted  that  in  the  present  case  no  fraod 
was  practised  on  the  defendant.  It  has  been  twice  held  in  the  Court  of 
Exchequer,  that  such  an  instrument  is  not  a  cognovit,  and  does  not  require 
the  attendance  of  an  attorney  for  the  defendant  at  the  time  of  its  execution: 
in  Bray  v.  Mansorij  8  M.  &  W.  668,  where  both  parties  appeared  before  tk 
judge  by  their  attorneys  when  the  order  was  made ;  and  in  jBoAaer  v.  Flower, 
8  M.  &  W.  670,  where  the  judge's  order  was  obtained  ex  parte,  no  one 
attending  on  behalf  of  the  defencmnt.    (He  was  then  stopped  by  the  court) 

Pekrsdorff'y  contri.  In  the  cases  cited  an  action  was  pending,  founded  ob 
regular  proceedings  at  the  time  of  the  consent  being  given.  Here,  there  had 
been  no  service  of  the  writ:  it  does  not  even  appear  that  the  defendant  liad 
notice  of  any  process  having  been  issued. 

Per  Curiam.{b)    His  costs  would  be  the  lighter.    The  cases  cited  come 
with  great  authority.     We  shall  *not  interfere  unless  the  consent  is   -..j^q 
shown  to  have  been  obtained  by  fraud ;  and  that  is  not  made  to  ap-   ^ 
pear  in  the  present  case.  Rule  discharged. 

(a)  8.  C.  (Buktr  v.  Flower,)  8  M.  &  W.  670. 

(6)  Lord  Denmao,  C.  J.,  Paueson,  aod  Coleridge,  Js. 


LAMBERT  and  Another  v.  HEPWORTH  and  Another. 

In  replevin  for  goods  taken  in  closes  A.  and  B.,  defendants,  under  stat.  3  dt  4  W.  4,  c 
42,  8.  21,  may  pay  money  into  coart  as  to  the  goods  taken  in  A.  and  to  some  of  ibose 
taken  in  B.,  and  avow  and  make  cognisance  as  to  the  residue  taken  in  B. 

Replevin  for  cattle,  goods,  and  chattels  of  the  plainti£,  taken  io  closes 
.called  The  Upper  Far  Field,  and  the  Old  Field. 

Addison  had  obtained  a  rule  to  show  cause,  "  why  the  defendants  diould 
not  be  at  liberty  to  pay  the  sum  of  3/.  3^.  into  court  by  way  of  compensation 
or  amends  as  to  the  taking,  &c.,  of  the  cattle,  goods,  and  chattels  in  The 
Upper  Far  Field,  and  the  horses  in  Old  Field."  The  affidavit  in  rappoit 
of  the  rule  stated  the  substance  of  the  declaration,  so  far  as  it  was  ivfeiml 
to  by  the  rule,  and  that  the  defendants  were  desirous  of  paying  3/.  3s.  into 
court  as  to  the  taking  of  the  cattle,  goods,  and  chattels  in  the  Upper  Far 
Field,  and  the  horses  m  the  Old  Field,  and  detaining,  &c.,  as  in  the  declare* 
tion  mentioned ;  and  that,  as  to  the  residue  of  the  declaration,  they  intended 
to  avow  and  make  cognisance.  The  application  had  been  made  to  Wil- 
liams, J.,  at  chambers ;  but  he  had  refused  to  grant  any  order. 

W,  H,  Watson  now  showed  cause.  There  is  no  instance  of  such  a  rule. 
Stat.  3  &  4  W.  4,  c.  42,  s.  21,  *under  which  the  privilege  of  paying  r.^^ 
money  into  court  in  this  action  must  be  claimed,  contains  nothing  to  '- 
warrant  such  a  partial  payment.  The  complaint  here  is  single,  and  relates 
to  the  entirety ;  and  the  form  of  the  replevin  bond  does  not  admit  of  thf 
proposed  division.     The  plaintills  cannot  proceed  in  respect  of  a  residue. 
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Jo§q^  JidditaHj  contrii.  This  is  not  a  question  of  damages :  and,  if  goods 
bare  been  taken  in  closes  A.  and  B.,  and  the  defendants  can  justify  as  to 
part  of  the  taking  in  A.,  but  not  as  to  the  taking  in  B.,  as,  for  instance,  if 
B.  was  not  part  of  the  demised  premises,  there  is  no  inconvenience  in  their 
giving  up  the  case  vhoUj  as  to  B.,  by  paying  money  into  court  in  respect 
of  the  goods  there  taken,  and  partially  as  to  A.,  by  paying  in  respect  of 
those  which  they  do  not  propose  to  justify  the  taking. 

liord  Denmait,  C.  J.     We  think  you  may  do  that. 

Patteson,  GoLEaiDGS,  and  Wightmam,  Js.,  concurred. 

Rule  absolute. 

*731]  The  QUEEN  v.  DEAN. 

An  indictment,  charging  a  capital  offence,  was  abont  to  be  preferred  at  quarter  8e8;:ion8 ; 
but  the  chairman  said  that  the  bill  ought  to  be  preferred  at  the  assizes :  it  was  there- 
fore not  preferred  at  the  sessions ;  and  the  recognisances  were  discharged :  the  ses- 
sions also  discharged  the  defendant,  withost  binding  him  or  the  prosecutor  or  wit- 
nesses to  appear  at  the  assizes.  This  coart  refused  to  issue  a  certiorari,  commandiog 
the  sessions  to  certify  the  depositions  to  the  justices  of  assize. 

A  Jipsgistrate  having,  aAer  the  sessions,  refused  to  rehear  the  case,  this  court  refused  to 
issue  a  mandamus  commanding  him  to  hear  it. 

Pashley  moved  for  a  certiorari,  commanding  the  justices  of  the  peace  of 
the  West  Ridbg  of  Yorkshire  to  certify  to  the  justices  of  jail  delivery  for 
that  county  certain  depositions  taken  before  a  justice  of  the  peace  of  the 
same  countv ;  or  for  a  mandamus  commanding  a  single  justice  to  hear  the 
case  and  take  depositions.     He  stated  the  following  facts  from  affidavits. 

Richard  Dean  was  charged  before  a  justice  with  having  administered 
cantharides  under  circumstances  which,  it  was  suggested,  would  have  made 
him  guilty  of  murder  if  death  had  ensued,  and  amounted  to  the  offence  of 
administering  poison  with  intent  to  murder,  rendered  capital  by  stat.  7  W. 
4,  &  1  Vict.  c.  85,  s.  2.  The  depo»tions  were  transmitted  to  quarter  ses- 
sions and  there  filed.  A  bill  of  indictment  was  preferred  at  the  last  Epiphany 
sessions  for  the  West  Riding ;  but  the  chsdrman,  being  informed  that  it 
contained  a  count  charging  a  capital  offence,  (as  was  the  fact,)  intimated  that 
the  bill  ought  to  be  preferred  at  the  assizes.  The  bill  was  therefore  not 
preferred  at  the  quarter  sessions;  and  the  recognisances  to  prosecute  and 

five  evidence  were  discharged.  The  prisoner  applied  to  the  court  to  be 
ischarged  from  custody.  The  counsel  for  the  prosecution  contended  that 
he  ought  to  be  committed,  or  bound  over  to  appear  at  the  next  assizes :  but 
the  court  ordered  him  to  be  discharged,  without  binding  him  or  the  prose- 
^oQi  cu^or  or  witnesses  over.  ^Afterwards  application  was  made  to  a  ma- 
-l  gistrate  to  hear  the  charge :  but  he  refused  to  do  so,  on  the  ground 
that  the  sessions  had  disposed  of  the  case.  The  accused  party  had  been  at 
tiberty  ever  ^nce  his  dischai^. 

Pashley  referred  to  Fitzherbert,  Nat.  B.  245  A.,  as  showing  that  certio- 
rari issues  out  of  this  court  when  the  kine  would  be  certified  of  any  record, 
and  that  the  king  may  send  the  writ,  and  have  the  record  certified  in  banc, 
'^  or  before  other  justices,  where  the  king  pleaseth  to  have  the  same  cerd- 
fied."  [Lord  Denman,  C.  J.  We  are  in  the  habit  of  granting  a  certiorari 
to  bring  up  depositions  before  us  in  order  to  have  prisoners  bailed,  on  their 
own  application :  but  is  there  any  precedent  for  our  removing  the  deposi- 
tions to  assist  a  prosecutor?]  The  principle,  as  shown  from  Fitzherbert, 
must  apply  in  one  case  as  well  as  the  other :  if  there  be  no  precedent,  that 
most  anse  from  the  rarity  of  cases  in  which  such  a  proceeding  would  be 


888  Pipe  v.  Steele.  H.  T.  184S.  [732 

necessaiy.  The  court  of  quarter  sessions  has  acted  inconsistentlj ;  the  pro- 
secutor is  prevented  from  preferring  the  charge,  on  account  of  its  magnitiKie; 
and  then  the  prisoner  is  set  at  large.  The  bill  might  have  been  found  at 
quarter  sessions,  and  transmitted  for  trial  at  the  assizes.(a)  [Lord  Dekmav, 
C.  J.  The  quarter  sessions  have  ^decided :  vre  are  unwilling  to  r**^^ 
review  their  decision.]  The  effect  will  be  a  failure  of  justice.  ^ 
[Lord  Denman,  C.  J.  Why  cannot  you  prefer  a  bill  at  the  next  assizes?] 
There  will  be  a  difficulty  in  procuring  the  depositions :  and  the  witnesses 
are  not  bound  over.  [Lord  Denman,  C.  J.  Then  why  not  take  the  case 
before  another  magistrate  ?]  It  is  not  likely  that  a  magistrate  would  act, 
after  what  has  occurred,  without  an  intimation  of  opinion  from  this  court: 
probably,  if  a  rule  nisi  for  a  mandamus  were  granted,  a  magistrate  wouU 
consider  himself  authorized  to  act. 

Lord  Denman,  C.  J.  The  magistrate  would  answer  that  the  se&aaos 
have  disposed  of  the  case.  If  any  additional  facts  can  be  brought  before  a 
magistrate,  the  parties  may  go  before  him  without  the  assistance  of  a  maa- 
damus. 

Patteson,  Coleridge,  and  Wightman,  Js.,  concurred. 

Rule  refused. 

(a)  See  Rtx  v.  WethereU,  Rass.  A  Rjr.  C.  C.  R.  381,  (1  Br.  C.  C.  380.)  before  sUL  5  L 
6  Vict.c.  38,  (which  received  the  Royal  Assent  on  30ih  June,  1842,  and  takes  effect  froo 
the  passing.)  Since  that  statute,  Coltman,  J.,  in  lUgina  v.  WrigUy  and  jimttJur^  at  ^ 
York  Spring  assizes,  1843,  held,  on  motion  in  arrest  of  judgment  on  the  grooiid  d 
mis-trial,  that  a  prisoner  might  be  tried  at  the  assizes,  on  a  bill  found  at  the  quarter  ses- 
sions, for  an  offence  (a  conspiracy)  among  those  enumerated  in  sect.  I,  although  the 
bill,  hairing  been  found,  was  transmitted  from  the  sessions  to  the  assizes  without  aa/ 
certiorari  issuing  under  the  provisions  of  sect.  3.    Ex  relatione  Pashley. 


PIPE  and  Another,  Admmistrators  of  PIPE,  v.  STEELE  and  HARVEY. 

Held,  (before  stat  6  &  7  Vict  c.  8jS,)  that,  where  one  of  two  joint  defendants  in  u 
action  on  a  contract  has  suffered  judgment  by  default,  he  may,  if  not  otherwi^  in- 
terested in  procuring  a  verdict  for  the  plaintiff  be  '^alled  by  him  as  a  witness  agaiast 
the  other  defendant  (a) 

Assumpsit.  The  first  and  second  counts  respectively  chafed  the  de- 
fendants as  drawers  of  two  bills  of  exchange  in  favour  of  the  intestate,  and 
*averred  non-payment  by  the  drawee.  There  were  also  counts  for  r%^r^ 
money  lent,  interest,  and  on  an  account  stated,  with  a  promise  to  ■- 
the  intestate  ;*  and  on  an  account  stated  with,  and  promise  to,  plaintifls  a.« 
administrators. 

The  defendant  Harvey  suffered  judgment  by  default 

Pleas  by  defendant  Stfeele : 

1.  To  Ihe  first  and  second  counts,  that  Steele  did  not  draw  either  of  the 
bills  in  these  counts  mentioned.     Issue  thereon. 

2.  To  the  residue  of  the  declaration,  non-assumpsit.     Issue  thereon. 

3.  To  the  first  two  counts,  that  the  two  bills  were  drawn  for  the  accommcv' 
dation  of  the  intestate,  and  without  consideration.  Replication,  De  injoni 
Issue  thereon. 

4.  To  the  first  two  counts,  that  the  defendant  Harvey  was  in  partnerdiip 
with  Steele,  and  drew  the  two  bills  without  Steele's  knowledge,  m  fiaud  of 

(a)  By  sect.  I  of  stat  6  dt  7  Vict  c.  85,  (see  p.  738,  note  (a),  post)  it  is  provided  that 
the  **  act  shall  not  render  competent  any  party  to  any  suit,  action,  or  procecMling  indiTr 
dually  named  in  the  record." 
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the  partnership,  for  his  own  private  purposes,  &c.,  vrhereof  intestate,  at  the 
time  of  making,  &c.,  had  notice :  and  that  neither  the  partnership  nor  Steele 
had  received  any  value,  &c.     Replication,  De  injurifi.    Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
£aster  term,  1840,  the  defendant  Harvey  was  tendered  as  a  witness  on  be- 
half of  the  plaintilTs ;  and  his  evidence  was  objected  to  on  the  part  of  the 
defendant  Steele.  The  Lord  Chief  Justice  received  the  evidence :  and  a 
verdict  was  found  for  the  plaintiffs.  In  Trinity  term,  1840,  Kelly  obtained 
a  rule  for  a  new  trial  on  the  ground  of  the  reception  of  this  evidence.  In 
last  Trinity  vacation,  (a) 

%pjop,i       *Man7iingj  Seijt.,  (with  whom  was  £rfe,)  showed  cause,  and  re- 
''^J  ferred  to  WarraU  v.  Jbwes,  7  Bing.  395,  (20  E.  C.  L.  R.,)  as  direcUy 
\n  point.     The  court  then  called  on  the  other  side. 

Gunning,  (with  whom  was  KeUy,)  contra.  Worrall  v.  Jones  is  in  reality 
an  authority  for  the  defendant.  That  case  was  decided  on  the  ground  that 
the  co-defendant  called  as  a  witness  was  the  principal  debtor  and  the  other 
defendants  were  his  sureties,  and  that  he  was  therefore  not  entitled  to  con- 
tribution. Mant  V.  Mainwafingj  8  Taunt.  139,  (4  £.  C.  L.  R.,)  and  Brown 
V.  Brown,  4  Taunt.  752,  are  decisions  in  favour  of  the  defendant.  Here, 
if  the  action  fail,  the  witness  Harvey  will  be  solely  liable.  In  Green  \  Sui' 
ton,  2  Moo.  &  R.  269,  a  witness  under  similar  circumstances  was  rejected. 

Manning,  Seijt.,  was  then  called  upon  by  the  court.  The  witness  had 
no  interest  in  obtaining  a  verdict  for  the  plaintiffs.  It  is  true  that  Harvey, 
if  the  plaintiffs  recover  and  take  out  execution  against  him,  will  be  entitled 
to  contribution  against  Steele.  But,  in  order  to  entitle  Harvey  to  contribu- 
tion, it  must  be  diown  that  Steele  was  jointly  liable;  after  which  the  judg- 
ment will  be  evidence  of  the  amount.  Besides  which,  if  the  plaintiffs  were 
to  fail  in  the  present  action,  they  could  not  bring  any  action  against  Harvey 
alone,  their  claim  appearing  to  be  only  on  the  joint  contract,  and  they  having 
taken  bills  from  the  two  jomtly.  Cur.  adv.  mUt. 

Lord  Denman,  C.  J.,  m  this  term,  (January  12th,)  delivered  the  judgment 
of  the  court. 

^%1       ^'I'bis  case  raised  the  important  question,  whether  one  of  two  de- 
^   fendants,  who  has  suffered  judgment  by  default,  is  a  competent  wit- 
ness for  the  plaintiff*  in  an  action  upon  a  contract. 

The  objection  that  he  is  a  party  to  the  record,  which  prevailed  in  Brown 
v.  Brown  and  MofU  v.  Mainwaring,  has  been  deliberately  overruled  in 
Worrall  v.  Jones,  a  case  of  ^reat  authority,  in  which  the  Lord  Chief 
Justice  TiNDAL  gave  the  unanimous  judgment  of  the  Common  Pleas  that 
a  party  to  the  record  may  be  examined  as  a  witness,  provided  he  be 
disinterested.  We  are  to  decide,  therefore,  whether  such  a  defendant  is 
disinterested. 

The  point  has  frequently  arisen  of  late :  and  in  Green  v.  Sutton,  2  Moo. 
&  R.  269,  Lord  Abingeb  rejected  a  person  so  situated,  on  the  express 
ground  that,  having  admitted  himself  liable  by  suffering  judgment  by  de- 
fiiult,  he  is  directly  mterested  in  throwing  a  part  of  that  burden  on  another ; 
which  was  also  the  ground  of  the  decision  in  Brown  v.  Brown.  And,  if 
the  joint  liability  were  an  established  fact  at  the  time  when  the  witness  is 
called,  this  argument  would  be  conclusive.  But,  on  the  contrary,  it  is  the 
very  fact  in  issue :  and  the  witness's  interest  is  that  it  may  not  be  established, 
because,  unless  it  is,  no  judgment  can  be  had  against  him  in  this  action. 
He,  indeed,  after  suff*ering  judgment  by  default,  may  have  little  ground  for 
(a)  Jane  16th,  1841.  Before  Lord  Denman,  C.  J.,  Patteson,  and  Williams,  Js. 
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expecting  that  be  will  ultionately  escape  the  consequences  of  a  ioint  lia- 
bility :  but  his  conduct  even  in  that  respect  might  admit  of  ezplanatioD.  He 
might  say  that  it  occurred  through  an  oversight ;  or  his  ^motive  may  r^^ 
have  been  to  save  the  expense  of  disputing  what  he  was  aware  that  I- 
his  co-defendant  would  be  able  to  disprove.  That  is  the  very  issue  ;«hidi 
that  co-defendant  is  actually  maintaining ;  if  successfully,  this  witness  sharei 
the  fruits  of  his  victory  ;  for  the  judgpnent  will  be  in  fiivour  of  both. 

Now,  if  the  principle  of  disqualifymg  for  interest  is  the  fear  that  a  witnes 
may  be  tempted  to  commit  perjury  in  favour  of  the  party  calling  him,  it 
should  appear  that,  in  the  actual  position  of  this  cause,  the  defendant  wiio 
was  produced  as  a  witness  for  the  plaintiff  was  interested  directly  the  otber 
way.  It  therefore  appears  to  us  that  the  reasoii  for  excluding  fidls ;  and  the 
witness  ought  to  be  received.  Role  discharged. 


KILPACK  V.  MAJOR. 

lo  an  action  by  endorsee  of  a  bill  of  exchange  against  acceptor,  defendant  pleaded  i 
plea  showing  that  the  endorsee  sued  for  a  previooA  endorser,  who  had  broken  the  tgm- 
ment  which  was  the  consideration  for  drawing  and  accepting.  Held^  (before  sul  ( 4 
7  Vict.  c.  86,)  that  the  drawer  might  be  rendered  a  competent  witness  for  the  defeeee 
by  his  name  being  endorsed  on  the  record,  under  stat.  3  &  4  W.  4,  c  42,  ss.8€,  27. 

AssuBfPsiT  by  endorsee  of  a  bill  of  exchange  against  the  acceptor.  One 
defence,  set  up  by  the  third  plea,  was  that  the  bill  was  drawn  and  accepted 
on  an  agreement  which  had  been  broken  by  a  party  to  the  bill,  for  whoa 
the  plabtiflT  sued.  On  the  trial  before  Coleridge,  J.,  at  the  Middlesex  sit- 
tings after  Trinity  term,  1840,  a  question  arose  whether,  either  at  coinmoo 
law  or  by  endorsement  on  the  record  under  stat.  3  &  4  W.  4,  c.  43,  ss.  26, 
27,  the  drawer  could  be  a  competent  witness  for  the  defence.  The  nature 
of  the  case,  as  it  stood  at  nisi  prius,  will  sufficiently  ''appear  from  r^^jg 
the  judgment  in  banc.(a)  The  learned  judge  directed  the  drawer's  ^ 
name  to  be  endorsed  on  the  record,  and  admitted  his  evidence.  A  yerdict 
was  taken  for  the  defendant  on  an  issue  joined  on  his  third  plea :  and  for 
the  plaintiff  on  all  the  other  issues.  In  Michaelmas  term,  lo40,  P/atf,ofl 
behalf  of  the  plaintiff,  obtained  a  rule  nbi  for  a  new  trial.  At  the  sittings 
in  banc  after  Trinity  term,  1841,(6) 

Kelly  and  Hoggins  showed  cause,  and  referred  to  Jones  v.  Broolu, 
4  Taunt.  464,  and  Faiih  v.  Mhdyre,  7  C.  &  P.  44,  (32  E.  C.  L.  R.) 

Joy,  in  support  of  the  rule,  referred,  in  addition  to  the  above  cases,  to 
Edmonds  t.  Lowe,  8  B.  &  C.  407,  (15  E.  C.  L.  R. ;)  Bottomky  t.  Wdso^ 
3  Stark.  N.  P.  C.  148,  (14.E.  C.  L.  R. ;)  Larbalestier  v.  Clark,  1  B.  &  Ad. 
899,  (20  E.  C.  L.  R.  0  Burgess  v.  CidkUl,  1  Moo.  &  R.  315 ;  S.  C.  6  C. 

&P.282;  The  BaUifs  of  Godmanchesier  r.  PhiUips,  4  A.  Si  E.  mA^^ 
E.  C.  L.  R. ;)  Stanley  v.  Jobsanj  2  Moo.  &  R.  103 ;  WedguH)od  v.  HartH 
10  A.  &  E.  619,  (37  E.  C.  L.  R. ;)  and  Davies  v.  Morgan,  1  Beavan,  405. 
( Thegiger,  amicus  curue,  mendoned  Poole  y.  Palmer,  9  M.  &  W.  71,(c)  tbes 
pending.)  Cur,  adv.  twA. 

(a)  It  is  not  thought  necessary  to  report  this  case  more  fally,  as  stat  6  &  7  Victctt 
puts  an  end  to  incompetence  on  the  ground  of  interest  (sect  1,)  except  (sect  S)  in  "aar 
suit,  actioil,  or  proceeding  brought  or  commenced  before  the  passing  of  this  act"  Kofit 
Assent/ 23d  August,  1843. 

fb)  June  17th.    Before  Lord  Den  man,  C.  J.,  Patteson  and  Williams,  Js. 
e)  As  to  the  rights  and  liabilities  arisinsr  from  the  defence  against  a  snccessfol  adioB, 
Ke  Short  V.  KaUnoay,  11  A.  &  £.  28,(39  E.  C.  L.  R.) ;  TimdaU  ▼.  B^l^  11  M.  dt  W.  m 
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*7391       *^^  Denman,  C.  J.,  in  this  teim,  (Januaiy  12(h,)  clebTered  the 
-■    judgment  of  the  court. 

This  action  was  brought  by  the  endorsee  against  the  acceptor  of  a  bill  of 
exchange  for  250/.,  who  pleaded  that,  before  making  the  bill,  the  drawer 
VFRS  indebted  to  Bolden  in  100/.,  and  the  bill  was  given  to  secure  that  sum, 
and  an  additional  50/.  to  be  lent  by  Bolden  to  the  defendant,  and  on  the 
condition  that  Bolden  should  lend  the  50/. ;  with  an  averment  that  he  never 
did  lend  it,  and  that  the  plaintiff  sued  at  Bolden's  request,  and  for  his 
benefit.  Another  plea  denied  consideration,  and  alleged  that  Bolden  ob- 
tained the  bill  by  fraud.  The  drawer  was  the  witness  to  prove  this  defence : 
and  the  question  arose  on  his  competency. 

My  brother  Coleridge  having  admitted  him,  subject  to  the  present  motion, 
after  considering  this  point,  we  think  ourselves  bound  by  the  authority  of 
Faith  V.  M^Iniyrej  recognised  in  subsequent  cases  which  have  occurred  in 
the  Court  of  Exchequer,  and  think  the  witness  was  rendered  competent. 

The  verdict  must  stand  for  the  plaintiiT,  and  the  rule  be  discharged. 

Rule  discharged. 

•740]  •The  QUEEN  v.  ANDERSON. 

A  rale  nisi  for  a  quo  warranto  information  against  A.,  to  show  by  what  authority  he 
claimed  to  be  a  burgess  of  the  borough  of  L.,  was  obtained  on  the  affidavit  of  C,  who 
deposed  that  he  "  has  directed  an  application  to  be  made"  for  the  rule,  and  that  the 
motion  **  will  be  made  at  the  instance  of  this  deponent,  as  relator ;  and  that  this  de- 
ponent shall  be  deemed  to  be  the  relator,  in  case  such  rule  shall  be  made  absolute,  and 
shall  be  named  as  such  in  such  information,  in  case  the  same  shall  be  filed,  unless 
this  court  shall  otherwise  order." 

Held  sufficient,  under  Reg.  Gen.  Mich.  3  Vict. 

The  rule  was  obtained  in  May,  1841.  It  appeared  that  A.  was  placed  on  the  overseer's 
list  of  September,  1840,  and  was  retained  on  the  burgess  roll  on  the  revision  of  No« 
vemb^r,  1840,  without  objection.  C.  could  not  object  at  the  time,  under  stat.  6  &  6 
'W.  4,  c.  76,  s.  17,  his  name  not  having  been  inserted  in  any  burgess  list :  but  in  Mi* 
chaelmas  term,  1839,  a  rule  was  made  absolute  to  insert  his  name  in  the  burgess  roll : 
no  further  steps,  however,  had  been  taken  thereupon.  No  question  as  to  the  validity 
of  the  election  of  any  officer  of  the  borough  depended  upon  A.'s  right :  and  the  fact 
appeared  to  the  court  to  be  that  C.  made  the  application  with  a  view  of  obtaining  an 
indirect  decision  upon  his  own  claim. 

Upon  cause  being  shown,  (November  23d,  1841,)  the  court,  in  its  discretion,  refused  the 
information. 

jR.  V,  Bichardsj  in  last  Easter  term,  May  8th,  1841,  obtained  a  rule 
calling  on  G.  B.  R.  Anderson  to  show  cause  why  an  information  in  the 
nature  of  a  quo  warranto  should  not  be  exhibited  against  him,  to  show  by 
what  authonty  he  claimed  to  be  a  burgess  of  the  borough  of  Ludlow,  in 
Shropshire.  The  grounds  stated  in  the  rule  were  four,  raising  questions 
respectively  as  to  Anderson's  occupation  of  any  house,  &c.,  his  inhabitancy, 
his  qualification  generally  under  stat.  5  &  6  W .  4,  c.  76,  s.  9,  and  his  being 
rated. 

The  rule  was  obtained  at  the  instance  of  Edmund  Lechmere  Charlton. 
His  affidavit  stated :  '^  That  he"  (the  deponent)  '*  has  directed  an  application 
to  be  made  lo  this  honourable  court  for  a  rule  to  show  cause  why  an  infor- 
mation in  the  nature  of  a  quo  warranto  sh(uld  not  be  filed  against  George 
Jones  Hughes,"  &c.,  "George  Brydges  Rodney  Anderson,"  &c.,  (men- 
tioning, in  all,  twenty  names,)  "  who,  as  this  deponent  believes,  have  se- 
verally illegally  acted,  and  now  severally  claim  to  act,  as  burgesses  of  the 
said  borough  of  Ludlow.  That  the  said  motion  or  motions  will  be  made 
•7iil1  ^^  ^^^  instance  of  this  deponent  as  ^relator :  and  that  this  deponent 
•I    shall  be  deemed  to  be  the  relator  in  case  such  rule  shall  be  made  ab« 
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solute,  and  shall  be  named  as  such  in  such  information  in  case  the  same  shall 
be  filed,  unless  this  couK  shall  otherwise  order."  No  other  part  of  tie  affi- 
davits showed  who  was  the  relator. 

In  last  Michaelmas  term,(a) 

Jervis  and  Cromptan  showed  cause,  and  contended  in  the  first  instance, 
that  Mr.  Charlton's  affidavit  was  insufficient  under  Reg,  Gen.  AKch.  3  Vict, 
11  A.  &  £.  2,  inasmuch  as  it  stated  only  that  he  ^^has  directed  an  appli- 
cation to  be  made,"  and  that  the  motion  ^^  will  be  made"  at  his  instance,  b 
which  case,  if  the  rule  be  made  absolute,  he  ^^  shall  be  named"  as  relator. 
He  might  retract  after  making  the  affidavit,  lliey  referred  to  R^ina  r. 
Hedges,  11  A.  &  £.  163. 

Kelly  and  R.  V.  Richards,  contri.  In  Regina  v.  Hedges,  Lord  Dehxaj, 
C.  J.,  said,  ^^  We  intended,  by  the  rule,  to  ^et  rid  of  the  (questions  whieh 
arose  in  these  cases ;  and  we  therefore  required  an  affidavit  to  show,  not 
merely  who  the  relator  is,  but  at  whose  instance  the  application  is  made." 
That  appears  here.  The  affida^nt  could  not  state  more  than  the  truth  as  it 
was  at  the  time  of  swearing.  [Coleridge,  J.  I  do  not  see  the  difficulty: 
why  could  not  Mr.  Charlton  swear  that  ^^  this  motion  is  made  at  his  in- 
stance ?"]  He  does  that  in  efiect :  he  swears  that  the  motion  will  be  made 
at  his  instance ;  and,  were  it  is  poissible,  he  follows  the  *rule  lite-  r^^ 
rally,  as  in  the  latter  part.  [Coleridge,  J.  The  latter  part  is  a  '- 
mere  inference  from  the  position  in  which  the  earlier  part  places  the 
deponent.] 

Per  Curiam.  We  think,  on  the  whole,  that  this  affidavit  may  be  coo- 
sidered  to  satisfy  the  rule.  It  shows  who  is  to  be  responsible  as  relator: 
and  that  fulfils  the  object  which  the  court  had  in  laying  the  rule  down. 

The  case  was  then  argued  on  the  statements  in  the  affidavits.  The  info- 
ences  of  fact  drawn  by  the  court  from  the  affidavits,  and  the  course  of  ^ 
argument  will  sufficiently  appear  from  the  judgment  Regina  v.  Qmj^j 
11  A.  &  £.  508  ;  Rex  v.  Parry,  6  A.  &  £.  810,  and  Rex  v.  The  Mayonf 
Eye  {In  the  Matter  of  McAard,)  9  A.  &  £.  670,  were  referred  to. 

Cur,  adv.  tndt. 

Williams,  J.,  in  this  term,  (January  18th,)  delivered  the  judgment  of 
the  court.  Ailer  stating  the  nature  of  the  application,  his  lordship  proceeded 
as  follows : 

From  the  affidavits  in  the  case  it  appears  that  the  said  Anderson  was  in 
due  form  placed  on  the  burgess  roll  of  the  said  borough  on  the  2d  of  Novem- 
ber, 1840.  It  further  appears  that,  in  conformity  to  the  fifteenth  section  d 
Stat.  5  &  6  W.  4,  c.  76,  a  list  was  made  out  on  the  5th  of  September,  1840, 
by  the  overseers  of  the  poor,  of  all  persons  claiming  to  be  enrolled  on  tbe 
burgess  roll,  and  that  the  same  was  printed  and  published  as  directed: 
moreover  that,  according  to  the  eighteenth  section  of  the  act,  the  mayor  aix! 
assessors  for  the  said  borough  did  duly  revise  the  said  list ;  and  that,  r«-|4 
*no  objection  having  been  made  to  the  name  of  the  said  Anderson  *- 
being  retained  on  the  said  list,  under  the  provisions  of  the  seventeenth  sec- 
tion, it  was  retained  accordingly ;  and  the  said  Anderson  was  duly  enrolled 
on  the  burgess  roll. 

Such  being  the  provisions  of  the  act  which  we  are  considering,  so  full  ao 
opportunity  being  thereby  aflbrded  to  examine  the  right  of  every  person  to  be 
upon  the  burgess  roll,  and  a  special  power  having  been  expressly  intrusted  to 
the  mayor  and  assessors  to  decide  upon  the  validity  of  ever}'  claim  and  objec- 
tion, we  think  that  these  provisions  have  an  important  bearing  upon  tbe 
(a)  November  SSd,  1841.    Before  Williams,  Coleridge,  and  Wigfatmaa,  is. 
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question.  It  seems  to  us  to  be  impossible  not  to  consider  that  the  many 
precautions  ^*bich  are  prescribed,  and  in  this  instance,  it  appears,  have  been 
pursued,  form  a  strong  primal  facie  case,  which,  in  the  exercise  of  our  dis- 
cretion, we  ought  not  without  powerful  reasons  to  disturb. 

It  was  observed,  however,  that  the  prosecutor,  Mr.  Charlton  could  not 
avail  himself  of  tlie  checks  and  precautions  of  the  act,  the  power  of  object- 
ing being  confined  (a)  to  those  whose  names  *^  shall  have  been  inserted  in 
any  burgess  list,"  which  his  was  not.  But  from  the  affidavits  it  appears  that, 
in  Michaelmas  term,  1839,  he  obtained  a  rule  absolute  for  a  mandamus  to 
the  mayor  to  insert  his  name  on  the  burgess  roll,  and  that  nothing  was  after- 
wards done  thereupon.  And  this  also  is  a  circumstance  which  we  think 
we  ought  not  to  overlook.  The  conduct  and  motives  of  relators  are  always 
properly  before  the  court  on  the  rule  for  the  information,  and  indeed  only 
then  properly :  and  we  cannot  but  see  that  this  is  an  indirect  mode  of  get- 
«7441  ^^^S  *somethine  like  a  decision  in  his  fevour  as  to  his  own  claim, 
-I  which  he  has  declined  to  bring  directly  into  judgment  in  the  manner 
which  the  court  placed  in  his  power  in  1839.  Moreover,  although  Mr. 
Charlton  himself  was  by  his  own  admission  incapacitated,  those  who  were 
upon  the  Ibt  (many  in  number  doubtless)  might  have  objected  ;  but  none 
was  found  to  do  so.  Lastly,  this  appears  to  be  a  question  upon  the  right  of 
a  single  individual,  there  being  nothing  to  show  that  the  validity  of  the 
election  of  any  officer,  mayor,  alderman,  or  other,  depends  upon  the  claim 
of  this  person  to  be  upon  the  burgess  roll.  If,  therefore,  Mr.  Charlton  had 
any  reason  for  questioning  the  tide  of  Mr.  Anderson,  it  might  have  been  at 
least  expected  that  he  should  have  made  his  application  without  such  a 
delay  as  made  it  impossible  to  dispose  of  it  before  the  revision  for  another 
year  had  taken  place. 

Upon  the  whole,  we  are  of  opinion  that,  in  the  exercise  of  that  discretion 
which  is  undoubtedly  vested  in  us,  we  ought  to  discharge  the  rule.  It  will 
be  understood  that  we  by  no  means  decide  that  an  application  of  this  kind 
may  not  be  successfully  made  within  the  year:  our  decision  rests  upon  the 
particular  circumstances  of  this  case.  Rule  discharged. 

(a)  See  stat  5  dc  6  W.  4,  c.  76,  s.  17. 


•745]        •The  QUEEN  v.  The  Inhabitants  of  DERBYSHIRE. 

A  strnctare  1275  feet  in  length,  consisted  of  forty-two  arches,  divided,  at  some  points,  by 
a  stone  caaseway,  at  others  by  the  piers  only.  A  common  highway  passed  over  it. 
A  river  flowed  constantly  under  five  of  the  arches  at  one  end  of  the  structure;  a  bri>ok 
flowed  constantly  under  an  arch  at  the  opposite  end.  The  other  arches  lay  across 
meadow  land ;  the  water  flowed  under  all  of  them  in  times  of  flood ;  and  under  most 
of  them  there  was  stagnant  water  at  all  times.  The  county  had  immemorially  repaii'ed 
the  whole  structure,  and  had  rebuilt  and  widened  several  of  the  arches  under  which 
there  was  no  constant  stream.  Parts  of  the  whole  structure,  other  than  the  five  arches, 
bad  been  presented  at  difl^erent  times,  under  the  name  of  8.  bridge,  by  the  grand  jury, 
as  out  of  repair,  and  repaired  thereupon  by  the  county. 

Held  that,  upon  these  facLs  the  whole  structure  must  be  deemed  a  bridge,  repairable  by 
the  county ;  there  being  no  general  rule  of  law  that  arches,  under  which  there  is  not 
a  constant  running  stream,  cannot  form  a  part  of  a  county  bridge. 

Indictment.  The  fii^t  count  charged  that,  on,  &c.y  there  was,  and 
from  thence  hitherto  hath  been,  and  still  is,  a  certain  common  and  public 
bridge,  commonly  called  Swarkestone  Bridge,  situate  in  the  parish  of  Stan- 
ton by  Bridge,  m  the  county  of  Derby,  in  the  common  queen's  highvray 
leading  from  the  to\vn  of  Derby,  in  the  county  aforesaid,  towards  and  unto 
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the  town  of  Ashby  de  la  Zouch,  in  the  county  of  Leicester,  being  a  ooo: 
mon  highway  for  all  the  liege,  &c.,  on  foot,  and  with  their  horses,  coaches, 
carts,  &c.,  to  go,  return,  &c.,  upon  and  over,  every  year  at  all  times,  &c.: 
and  that  the  same,  during  all  the  time  aforesaid,  of  right  ought  to  have  l>eefi 
used,  and  still  of  right  ought  to  be  used,  by  all  the  said  liege,  &c.,  for  the 
purposes  in  that  behalf  aforesaid :  and  that  the  said  common  and  public 
bridge,  on  the  day  and  year  aforesaid,  and  continually  from  thence  until  the 
day  of  the  taking  of  this  inquisition,  at,  &c.,  was,  and  yet  is,  ruinous,  &e., 
for  want  of  needful  and  necessary  upholding  and  repairing  the  same,  so  that 
the  liege,  &c.,  in,  upon,  and  over  the  said  bridge,  on  foot  and  with  horses, 
&c.,  could  not  and  cannot  pass,  &c.,  without  great  danger,  &c.,  as  they 
ought  and  were  accustomed  to  do,  and  still,  &c. :  to  *the  great  rw^sa 
damage  and  common  nuisance,  &c.,  and  against  the  peace,  &.c. :  ■- 
and  that  the  inhabitants  of  the  county  of  Derby  aforesaid  of  right  have  been, 
and  still  of  right  are,  bound  to  repair  and  amend  the  said  common  bridge 
when  and  so  often  as  it  shall  be  necessary. 

The  second  count  charged  a  similar  liability  and  want  of  repair  as  to 
parts  of  an  immemorial  common  and  ancient  queen's  highway  within  900 
feet  of  a  certain  public  bridge. 

The  third  and  fourth  counts  contained  similar  charges  as  to  other  parts  of 
an  immemorial  common  and  ancient  queen's  highway,  being  severally  within 
300  feet  of  a  public  bridge. 

Fifth  count.  That,  from  time  whereof,  &c.,  there  was,  and  yet  is,  a  com- 
mon and  ancient  queen's  highway,  leading  from,  &c.,  towards,  &c.,  used  kn 
all  the  liege,  &c.,  with  their  horses,  coaches,  carts  and  carriages,  to  go,  &f . : 
and  that  a  certain  part  of  the  same,  &c.,  situate,  &c.,  in  the  parish,  &c., 
beginning  at  300  feet  westward  from  a  certain  river  called  the  Trent,  aod 
so  continuing  westward  towards,  &c.,  for  the  len^h  of  876  yards,  and  being 
of  the  breadth  of  eighteen  feet,  on,  &c.,  and  continually  afterwards  and  until 
the  day  of  the  taking  of  this  inquisition,  was,  and  yet  is,  in  great  decaj, 
&c.,  to  the  great  damage  and  common  nusiance,  &c. :  and  that  the  inhabitants 
of  the  whole  county  of  Derby  aforesaid  have,  from  time  whereof,  &c., 
hitherto,  been  used  and  accustomed,  and  have  of  right  repaired  and  amended, 
(sic)  the  said  public  highway,  when  and  so  often  as  .t  was  necessary,  and 
still  of  right  ought,  &c. 

Plea,  Not  ^ilty.     Issue  thereon. 

*0n  the  tnal,  before  Lord  Abinger,  C.  B.,  at  the  Derbyshire    r^^ 
summer  assizes,  1839,  a  verdict  was  found  for  the  crown,  subject  to   1 
the  opinion  of  this  court  upon  the  following  case. 

The  structure  which  forms  the  subject-matter  of  the  several  counts  of  the 
indictment  is  about  1275  yards  in  length,  lies  wholly  in  the  county  of  Derby, 
and  extends  from  the  village  of  Swarkestone  on  the  east  bank  of  the  river 
Trent,  westemly,  towards  the  village  of  Stanton  by  bridge,  both  in  the 
county  of  Derby :  and  the  said  structure  is  situate  as  described  in  the  indict- 
ment, and  is  a  common  king's  highway,  as  stated  in  the  indictment,  and  is 
of  great  public  utility. 

The  whole  structure  contains  forty-two  arches  in  all ;  under  the  first  fire 
of  which,  at  the  eastern  end,  the  river  Trent  flows,  and  is  there  115  yards 
wide :  the  last  eight  arches  at  the  western  end  are  continuous,  separated 
only  by  piers ;  and  under  one  of  them  there  is  a  brook,  the  water  of  which 
always  flows.  The  above  five  arches  are  continuous,  and  separated  otij 
from  each  other  by  piers.  The  other  twenty-nine  arches  are  interspersed 
throughout  the  space  between  the  eight  and  five  arches,  sometimes  four  or 
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fire  continuous,  and  sometimes  a  single  or  double  arch :  but  there  is  in  no 
place  a  distance  of  300  feet  between  any  two  arches  or  sets  of  arches. 
Between  all  the  arches,  including  the  eight  and  five,  there  are  either  piers 
only,  or  a  continuous  line  of  sohd  stone  masonwork  on  both  sides  of  the 
same  description,  the  space  between  such  masonwork  being  filled  up  where 
there  are  no  arches,  and  over  the  arches  where  there  are  any,  with  earth 
and  stones,  upon  which  the  road  runs :  and,  where  the  arches  adjoin,  they 
*7481  ^^^  ^connected  with  buttresses :  and  a  stone  battlement,  about  three 
^  feet  high,  extends  from  one  end  of  the  structure  to  the  other.  The 
structure  is  very  ancient :  and,  before  altered  as  hereinafter  mentioned,  the 
nvhole  was  of  exactly  the  same  style  of  architecture,  (Gothic  of  a  peculiar 
description,}  and  apparently  built  at  the  same  time  and  from  one  design,  the 
arches  pointed  at  the  top.  From  the  extremity  of  the  five  arches  at  the  east 
to  the  commencement  of  the  eight  arches  at  the  west  end,  the  structure  is 
carried  over  low  flat  meadow  land.  In  times  of  flpod  the  water  flows  under 
all  the  arches ;  and  under  the  greatest  number  of  arches  between  the  eight 
and  five  arches  at  the  ends  there  is  always  stagnant  water :  but  under  the 
others  there  is  sometimes  no  water.  Before  it  was  widened  by  the  county, 
as  hereinafter  mentioned,  it  was  only  wide  enough  for  carriages  to  pass  each 
other  in  two  places :  but  it  has .  been  from  tiihe  to  time  so  widened  by  the 
county  that  now  there  are  only  two  places,  along  the  whole  line,  at  which 
two  carriages  cannot  pass  each  other. 

The  whole  of  the  structure,  that  is,  the  part  containing  the  twenty-nine 
arches,  as  well  as  the  eight  and  five  arches,  from  beginning  to  the  end,  has 
from  all  time  been  called  Swarkestone  bridge.  And  the  county  of  Derby 
have,  from  time  immemorial,  repaired  the  whole  structure,  the  road,  and 
battlements,  from  beginning  to  end,  including  the  whole  forty-two  arches, 
as  also  the  300  feet  at  the  eastern  or  Swarkestone  extremity  of  the  same ; 
and  have  at  difierent  times,  and  at  a  great  expense,  rebuilt  and  widened 
twenty-two  of  the  twenty-nine  arches  between  the  eight  and  five  arches. 
^^g-t  Also  in  the  years  1795,  1796,  and  1797,  they  ^rebuilt  the  five 
'■  arches  over  the  Trent.  The  arches  the  county  have  rebuilt  are 
easily  distinguished  from  the  others,  being  circular  instead  of  pointed  at 
the  top. 

Between  the  year  1683,  the  first  year  for  which  any  records  of  the  quarter 
sessions  are  preserved,  down  to  1832,  there  are  upwards  of  sixty  orders  re- 
lative to  the  repairs  of  the  structure,  in  many  of  which  it  is  called  ^^  Swarke- 
stone Bridge,  being  a  county  bridge."  (Extracts  accompanied,  and  formed 
part  of,  the  case.)  It  appears  from  the  same  records  that,  from  the  year 
1750,  various  parts  of  the  said  structure,  other  than  the  said  five  arches 
over  the  Trent,  have  been  frequently  presented,  under  the  name  of  Swarke- 
stone Bridge,  by  the  grand  jury,  as  out  of  repair :  and  in  1788,  being  pre- 
sented, the  court  ordered  that  a  sum  of  336/.  8s.  lOd,  should  be  expended 
by  the  county  in  widening  and  repairing  the  bridge ;  and  which  sum  was 
expended  in  widening  and  repairing  that  part  of  the  bridge  between  the  eight 
and  five  arches.  And,  in  1791,  a  further  sum  of  232/.  I8s.  9d,  was  ordered 
to  be  expended  for  the  s«ne  purpose.  At  various  sessions,  in  1795,  1796, 
1797,  Swarkestone  Bridge  was  presented  as  being  out  of  repair,  and  neces- 
sary to  be  rebuilt;  and  various  sums,  amounting  in  all  to  3550/.,  were  or- 
dered to  be  raised  for  that  purpose.  It  was  presented  in  1808 ;  and  tb« 
quarter  sessions  then  ordered  that  the  sum  of  667/.  3s.  5d.  should  be  raised 
by  the  county,  und  expended  in  taking  down  and  rebuilding  two  arches, 
(reference  was  then  made  to  a  plan  which  accompanied,  and  formed  part  of 


896      Reg.  v.  The  Inhab.  of  Derbyshire.  H.  T.  1842.      [749 

the  case,)  the  eleventh  and  twelfth  arches  eastward  from  the  eight  arches, 
which  were  taken  down  and  rebuilt  accordingly.  In  *1819  it  was  rr^^o 
presented,  and  115/.  ordered  to  be  expended  in  the  repair  of  the  *- 
flood  arches  and  road  over  them.  In  1827.  the  surveyor  of  county  bridges 
was  ordered  to  examine  Swarkestone  Bridge,  and  the  road  from  thence  orer 
the  arches  to  Stanton,  and  report  the  most  eligible  mode  of  repairing  tbe 
same.  In  1828,  it  was  again  presented,  and  an  order  made  for  the  repair 
by  the  county  of  abutments,  piers,  arches,  and  spandrils,  over  the  two  flood 
arches  near  the  Stanton  end  of  the  bridge,  being  the  two  arches  next  east- 
ward of  the  eight  arches.  In  1829,  Sir  George  Crewe  submitted  to  the 
sessions  a  plan  for  repairing  and  widening,  &c.,  that  part  of  the  Stanton  end 
of  Swarkestone  Bridge  ordered  to  be  repaired  at  a  former  sessions,  with  an 
estimate  of  expense,  amounting  to  440/.  14s. ;  and,  in  consideration  of  th« 
additional  convenience,  &c.,  he  and  other  inhabitants  of  that  side  of  the 
county  offered  to  contribuite  half  the  expense,  which  offer  was  accepted.  In 
1830,  it  was  presented,  and  110/.  ordered  to  be  paid  to  rebuild  the  bank 
parapet  wall  on  the  south  side  from  the  said  new  wall  to  the  pier  point  at 
the  Stanton  end,  to  fill  up  the  opening  of  the  present  road  to  the  new  vall, 
to  make  the  road  and  works  conformable  with  the  adjoining  parts  of  the 
bridge.  In  1831,  an  order 'was  made  to  apply  to  Sir  George  Crewe  frr 
payment  of  100/.,  the  remainder  of  the  sum  of  200/.  for  which  he  made  him- 
self liable.  There  are  divers  other  presentments  by  the  grand  jury,  as  weD 
as  orders  to  repair. 

In  1832,  in  consequence  of  the  decision  of  the  Queen's  Bench  in  the  case 
of  Rex  V.  Oxfordshire^  1  B.  &  Ad.  289,  (20  E.  C.  L.  R.,)  the  county  r^ 
solved  to  repair  so  much  only  of  Swarkestone  Bridge  *as  is  actually  r«<^-, 
over  the  river  Trent,  and  300  feet  at  each  end  of  the  same.  This  ^ 
part,  viz.,  the  five  arches  over  the  river  Trent,  and  300  feet  at  each  end  of 
the  same,  is,  and  was  at  the  time  of  the  finding  the  indictment,  in  good  re- 
pair. The  remainder  then  was,  and  still  is,  much  out  of  n'pair,  as  stated  m 
the  indictment. 

The  question  for  the  opinion  of  the  court  was,  whether  any  part  of  (he 
said  structure,  other  than  that  part  above  stated  to  be  in  repair,  is  such  a 
bridge  or  road  that  the  county  are  liable  to  repair  it. 

The  case  was  argued  in  last  Hilary  term, (a)  by  Whiiehurst  for  the  crown, 
and  WUlmore  for  the  defendants.  The  general  nature  of  the  liability  of 
counties,  and  of  the  presumption  from  acquiescence,  was  fully  discu^: 
but,  as  the  judgment  turned  entirely  upon  the  question  whether  the  structure 
in  question  had  been  shown  to  be  a  bridge,  so  as  to  bind  the  county,  and 
as  the  course  of  the  arguments  on  that  point  appears  sufficiently  from  the 
judgment,  it  is  not  thought  necessary  to  report  them  at  length. 

The  following  authorities  were  referred  to. 

Bex  V.  Oxfordshire,  1  B.  &  Ad.  289,  (20  E.  C.  L.  R.,)  and  the  previous 
case  as  to  the  same  bridge,  Rex  v.  Oxfordshirej  note  (a)  to  1  B.  &  Ad.  29T, 
(20  E  C.  L.  R. ;)  note  (10)  to  Rex  v.  Stou^hUm,  2  Wms.  Saund.  159  c; 
Bex  y  St.  Pancras,  1  Peake's  N.  P.  C.  220 ;  stat.  22  H.  8,  c.  5 ;  r,^^ 
2  Inst.  700,(6)  ib.  701;  Repair  of  Bridges  ;(c)  1  Blackst.  •Com.   ^ 

(a)  January  16th,  1841.    Before  Lord  Denman,  C.  J.,  Littledale,  PaUeson,  and  Col^ 

rid^e,  Jr. 

(6)  Citing  The  Moiter  of  St.  LtonanCt  Can,  Tearb.  Pasch.  10  Ed.  3,  pi.  63,  fol.  ^  IL. 
and  1  Stat.  14  Ed.  3,  c.  4;  both  of  which  were  commented  on  in  tbe  argamenL    As  to 
I  Stat.  14  Ed.  3,  c.  4,  see  Termes  de  le  Ley,  tit.  EngUtherie, 
'  (c)  13  Rep.  83. 
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357 ;  .Austin's  Casey  1  Ventr.  183,  189 ;  s*at.  2  &  3  Ph.  &  M.  c.  8 ;  stat. 
5  Eliz.  c.  13 ;  The  Mayor  of  Hall  v.  Horner ^  1  Cowp.  102 ;  Rsx  v.  Fi*- 
count  Purbecky  Show.  Pari.  Ua.  l,(a)  there  cited  ;  Bedle  v.  Beardy  12  Rep. 
4;  Lady  Stafford  v.  liewellirij  Skin.  77 ;  Farrarh  Case;{b)  Reginay.  Arch- 
dally  8  A.  &  E,  281 ;  Lord  Falmouth  v.  Georgey  5  Bing.  286,  293 ;  Hale's 
Hist.  C.  L.  c.  1,  p.  4 ;  Bex  v.  Ecclesjieldy  1  B.  &  Aid.  348 ;  Rex  v.  St.  GileSy 
Camhridgey  5  M.  &  S.  260 ;  stat.  39  Eliz.  c.  23 ;  stat.  39  Eliz.  c.  24 ;  /tear 
r.  Yartouy  Sid.  140,  S.  C.  1  Keb.  277,498,  514  ;(c)  Rex  v.  Hewsariy 
12  Mod.  180 ;  Rex  v.  The  West  Riding  of  Yorkshirey  note  (a)  to  Rex  v.  The 
West  Riding  of  Yorkshirey  2  East,  352 ;  iter  v.  The  West  Riding  of  York- 
shirey  7  East,  588 ;  (d)  Rex  v.  Inhabitants  of  Kenty  2  M.  &  S.  513 ;  Strata 
ford  Bridge  Casey  note  (a)  to  Rex  v.  Inhabitants  of  Kenty  2  M.  &  S.  520 ; 
Regina  v.  Lady  H.  B.  M.  Suitany  8  A.  &  E.  516 ;  Rex  v.  WhUneyy  3  A.  & 
E.  69,  (30  E.  C.  L.  R. ;)  Two  Anonymous  placita  in  1  Vent.  90,  256 ;  Ber 
V.  The  Mayor y  Sfc.y  oflAverpooly  3  East,  86 ;  Rex  y.  Machynllethy  2  B.  &  C. 
166 ;  Rex  v.  Montaguey  4  B.  &  C.  598,  (10  E.  C.  L.  R.) 

Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term,  (Januaiy  15tb,)  delivered  the  judg- 
ment of  the  court. 

•The  structure  which  forms  the  subject-matter  of  this  indictment  r^^eo 
appears  by  the  case  to  be  1275  yards  in  length.  At  the  eastern  end  ^ 
are  five  arches,  under  which  the  river  Trent  flows.  At  the  western  end  are 
eight  arches,  under  one  of  which  a  brook  continually  flows.  The  rest  of 
the  space  consists  of  a  raised  causeway  across  low  meadows,  having  under 
it  at  diflTerent  points  twenty-nine  arches.  Under  most  of  these  arches  there 
are  pools  of  sta^ant  water  at  all  times ;  and  under  all  of  them  the  waters  of 
the  Trent  flow  m  times  of  flood. 

The  county  of  Derby  resists  the  repairing  any  part  of  this  structure,  ex- 
cept the  five  arches  over  the  river  Trent,  and  300  feet  from  the  end  of  those 
arches,  on  the  authority  of  the  case  of  Rex  v.  Oxfordshirey  1  B.  &  Ad.  289, 
(20  E.  C.  L.  R.)  The  present  case  differs  from  that  oi  Rex  v.  Oxfordshire 
in  two  r&spects.  First,  that  it  is  here  found  by  the  case  that  ^*  the  cotmty 
of  Derby  have,  from  time  immemorial,  repaired  the  whole  structure,  the 
road,  and  battlements,  from  beginning  to  end,  including  the  whole  forty-two 
arches,  as  also  the  300  feet  at  the  eastern  or  Swarkestone  extremity  of  the 
same;  and  have,  at  different  times,  and  at  a  great  expense,  rebuilt  and 
widened  twenty-two  of  the  twenty-nine  arches  between  the  eight  and  five 
arches."  Also  that,  "  from  the  year  1750,  various  parts  of  the  said  structure, 
other  than  the  said  five  arches  over  the  Trent,  have  been  frequently  pre- 
sented under  the  name  of  Swarkestone  Bridge,  by  the  grand  jury,  as  out  of 
repair ;"  and  such  parts  have  been  repaired  accordingly.  \Vhereas  in  the 
case  of  Rex  v.  Oxfordshire  it  was  not  shown  that  the  disputed  arches  had 
been  repaired  by  the  county.  Secondly,  it  appears  by  this  case  that  there 
is  a  ^constant  flow  of  water  under  one  of  the  eight  contiguous  arches  rirye  j 
at  the  western  end  of  the  structure,  which  therefore  would  be  a  *■ 
county  bridge,  independently  of  their  connection  with  the  arches  over  the 
Trent.    And  also  that  most  of  the  other  twenty-nine  arches  are  over  water 

* 

(a)  See  p.  6,  and  Lord  Mansfield  in  The  Mayor  of  Hull  v.  Homer,  I  Cowp.  109. 

(fr)  Cited  in  Lady  Stafford  v.  LUteellin,  Skin.  78.  In  Farrar'i  Ca$e  an  act  of  parliament 
U  said  to  have  been  presumed.  See  Regina  v.  The  Chapter  of  Exeter,  12  A.  A  E.  619; 
Jewiaon  y,  Dyson,  9  M.  dc  W.  540,  555. 

(f)  See  note  (a)  to  Rex  v.  Kinfrtmoor,  2  B.  &  C.  196. 

(d)  Affirmed  on  error  in  Dom.  Proc,  The  West  Riding  of  Yorkshire  v.  The  King,  6  TaoBt 
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continually  there,  though  stagnant :  whereas  in  Rex  v.  OxfordMrt  the  dis- 
puted arches  stood  on  dry  ground,  except  at  times  of  flood. 

We  do  not  think  it  necessary  to  consider  the  second  difTerence,  or  to 
examine  whether  an  arch,  or  number  of  arches,  constructed  across  stagnanl 
water,  ought  to  be  treated  as  constituting  a  bridge,  or  whether  it  b  neces- 
sary that  there  should  be  ^^  flumen  vel  cursus  aquae  "  for  that  purpose ;  b^ 
cause  we  think  that  the  first  difierence  is  sufficient  to  take  this  case  out  of 
the  authority  of  Rex  v.  Oxfordshire^  and  to  entitle  the  crown  to  oar  judg- 
ment. That  case  was  tried  twice.  Upon  the  first  occasion,(a)  the  indict- 
ment treated  each  of  the  arches  as  a  separate  bridge ;  and  the  court  held 
that  to  be  wrong :  but  Mr.  Justice  Bayley,  in  giving  his  judgment,  used 
these  words.  "  It  is  said  that  these  arches  are  part  of  the  bridge.  There 
might  be  strong  ground  for  coming  to  that  conclusion,  if  it  had  appeared 
that  they  were  erected  at  the  same  time  as  the  main  bridge,  or  if  the  inhabi- 
tants of  the  county  had  from  time  to  time  repaired  3(K)  feet  of  the  road 
beyond  these  arches,  which  (if  they  were  part  of  the  original  bridge)  thej 
would  have  been  liable  to  do.  That  is  a  matter  of  fact,  and  ought  to  have 
been  decided  by  a  jury.  We  cannot  say  that  they  necessarily  are  part  ot 
*the  bridge,  and  upon  a  special  case,  we  can  only  draw  necessary  r,^-- 
conclusions."  Upon  the  second  occasion,(6)  the  indictment  treated  '- 
the  whole  as  one  bridge :  and  the  jury  found  a  verdict  for  the  crown,  which 
the  court  set  aside  as  being  contrary  to  the  evidence,  and  ordered  a  Terdirt 
to  be  entered  for  the  defendants.  None  of  those  circumstances  which  Mr. 
Justice  Bayley  had  mentioned  in  his  former  judgment,  as  fonning  stroag 
ground  for  coming  to  the  conclusion  that  the  arches  were  part  of  the  bridge, 
were  proved  on  that  second  occasion. 

Here,  on  the  contrary,  it  appears  that  the  whole  structure  has  from  time 
immemorial  been  treated  as  one  bridge ;  that  the  whole  of  it,  from  beginninf 
to  end,  has  been  immemorially  repaired  by  the  county ;  and  that  twenty-two 
out  of  the  twenty-nine  arches  in  dispute  have  actually  been  rebuilt  by  the 
county.  The  facts,  therefore,  of  this  case  are  conclusive  against  the  de- 
fendants, to  show  that  the  whole  structure  is  one  bridge,  unless  there  be  soote 
rule  of  law  which,  under  all  and  any  circumstances,  prohibits  every  partot 
a  structure  from  being  treated  as  a  bridge  under  which  water  does  not  flow 
at  all  times. 

No  such  rule  of  law  is  to  be  found,  unless  it  can  be  deduced  from  ^ 
decision  in  Rex  v.  Oxfordshire,  Looking  at  all  the  circumstances  of  ^ 
case,  we  do  not  think  that  any  such  rule  can  properly  be  deduced  from  that 
decision,  notwithstanding  the  language  used  in  the  latter  part  of  the  judg- 
ment, and  the  inlportance  attached  to  the  passage  from  2  Inst.  701,  and  tD 
the  use  of  the  words  **  super  flumen,  seu  cursum  aquae,"  in  ancient  indict- 
ments. Indeed  the  confining  of  those  words  *to  a  constant  stream  rryjg 
or  course  of  water  flowing  at  all  times,  to  the  exclusion  of  flood  ^ 
waters  whether  rarely  or  frequently  occurring,  is  not  altogether  consistent 
with  the  doctrine  laid  down  in  a  case  in  the  same  volume  of  reports,  /to^. 
Tr<fford,  1  B.  &  Ad.  874,  (20  E.  C.  L.  R.)  In  that  case  the  ancient 
course  and  outlet  of  flood  water  had  been  obstructed  by  certain  fenders  or 
banks :  and  the  court,  in  giving  judgment,  said :  "  Now,  it  has  been  loo? 
established,  that  the  ordinary  course  of  water  cannot  be  lawfully  changed  or 
obstructed  for  the  benefit  of  one  class  of  persons,  to  the  injury  of  anoth«J. 
Unless,  therefore,  a  sound  distinction  can  be  made  between  the  ordinary 

(a)  Note  (a)  to  Rtx  ▼.  Ox/ordihirt,  1  B.  A  Ad.  297,  TSO  E.  C.  L.  R.) 
(6)  Rex  Ys  Oxfordihirt,  1  B.  dc  Ad.  289,  (20  E.  C.  L.  R.) 
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course  of  water  flowing  in  a  bounded  channel  at  all  usual  seasons,  and  the 
extraordinary  course  which  its  superabundant  quantity  has  been  accustomed 
to  take  at  particular  seasons,  the  creation  and  continuance  of  these  fenders 
cannot  be  justified.  No  case  was  cited,  or  has  been  found,  that  will  support 
such  a  distinction."  This  view  of  the  law  was  agreed  to  by  the  Court  of 
Exchequer  Chamber,  as  is  reported  in  Bingham,(<7)  though  the  judgment 
was  reversed  from  the  insufficiency  of  the  special  verdict.  Now,  if  it  be 
unlawful  to  obstruct  the  accustomed  course  of  flood  waters  which  flow  only 
ocdasionally,  it  is  difficult  to  see  why  a  structure  of  arches  made  tp  carry  a 
highway  in  such  a  manner  as  to  permit  flood  waters  to  flow  in  their  accus- 
tomed course  should  not  be  treated  as  a  bridge,  though  at  ordinary  times 
there  may  be  no  water  under  them.  At  any  rate,  where,  as  in  the  present 
case,  such  arches  are  contiguous  to,  and  as  it  were  in  continuation  of,  an 
*7^71  *^c^"0^'^^g^^  county  bridge,  and  have  been  always  immemorially 
■I  treated  by  the  county  as  part  of  the  bridge,  no  rule  of  law  prevents 
our  saying  that  they  are  so  in  pohit  of  law,  as  it  is  obvious  that  they  are  in 
point  of  fact. 

For  these  reasons,  we  are  of  opinion  that  the  whole  of  this  structure  must 
be  taken  to  be  one  county  bridge,  and  that  the  verdict  entered  for  the  crown 
must  stand.  Judgment  for  the  crown. 

(a)  Traffwd  v.  The  King,  8  BiDg.  204,  (21  E.  C.  L.  R.,)  8.  C.  2  Cro.  A  J.  265. 


ROBERT  FLOYD  WATERS,  Administrator  of  EDMUND  WATERS, 

V.  The  Earl  of  THANET. 

Defendant,  being  drawer  of  two  bills  of  exchange  of  which  plaintiff  was  holder,  gave 
him  a  written  promise  Chat,  in  consideration  of  plaintiff  having  agreed  not  to  proceed 
a«rainst  him,  defendant  thereby  debarred  himself  of  all  future  plea  of  the  Statute  of 
Limitations  in  case  of  his  being  sued,  and  thereby  promised  to  pay  the  bills,  **  when- 
ever my  circumstances  may  enable  me  to  do  so,  and  I  may  be  called  upon  for  that  pur- 
pose."   In  an  action  of  special  assumpsit  on  this  agreement : 

Held,  that,  under  stat.  21  Ja.  1,  c.  16,  s.  3,  the  limitation  of  action  ran  from  the  time  of 
defendant  becoming  able  to  pay,  though  plaintiff  had  made  no  demand,  and  bad  not 
been  inforQied  by  defendant,  or  otherwise  had  knowledge,  of  such  ability. 

Assumpsit,  on  a  writ  issued  30lh  December,  1839.  The  declaration 
contained  three  counts.  The  third  count  stated  that,  before  the  making  of 
the  promise  of  defendant  after  mentioned,  in  the  lifetime  of  Edmund  Waters, 
£.  Waters  was  the  holder  of  two  bills  of  exchange  drawn  by  the  defendant 
upon  Richard  Wilson,  (stating  the  amounts  and  dates:)  which  said  bills,  at 
the  time  of  the  making  of  the  promise  of  defendant  next  mentioned,  were  in 
the  possession  of  E.  Waters,  overdue  and  unpaid,  whereof  defendant,  at  the 
time  of  making  the  said  promise,  had  notice  :  and  thereupon  afterwards,  to 
wit,  13th  April,  1803,  "  in  consideration  that  the  said  Edmund  Waters,  in 
his  lifetime,  at  the  request  of  the  defendant,  would  not  proceed  against  the 
defendant  for  the  recovery  of  the  amount  of  the  said  two  bills  of  exchange 
*7581  *^^^^  ^^  circumstances  of  the  defendant  enabled  him,  the  defendant, 
'■  to  pay  the  same,  the  defendant  then,  and  in  the  lifetime  of  said  Ed- 
mund Waters,  to  wit,  on  the  day  and  year  last  aforesaid,  promised  the  said 
Edmund  Waters  to  debar  himself,  the  defendant,  of  all  future  plea  of  the 
Statute  of  Limitations  in  case  of  his,  the  defendant's,  being  sued  for  the 
several  amounts  of  the  said  two  bills  and  of  the  interest  accruing  thereon  at 
the  time  of  his  being  so  sued,  and  that  he,  the  defendant,  would  pay  fhem 
separately  or  conjointly,  with  the  full  amount  of  legal  interest  on  each  and 
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both  of  the  said  two  bills,  whenever  he,  the  defendant,  might  be  called  upon 
for  that  purpose,  and  the  circumstances  of  him,  the  defendant,  should  enable 
him  to  pay  the  same :"  averment  that  E.  Waters,  confiding,  &c.,  "  did,  fronj 
the  time  of  the  making  of  the  said  last-mentioned  promise  of  the  said  de- 
fendant until  the  30th  day  of  November,  1838,  forbear  to  proceed  against 
the  defendant  for  the  recovery  of  the  respective  amounts  of  the  said  two  .se- 
veral bills,  or  either  of  them,  or  of  the  interest  accruing  thereon,  and  did, 
from  the  time  of  the  making  of  the  said  last-mentioned  promise  of  the  de- 
fendant until  the  23d  day  of  November,  a.  d.  1838,  forbear  to  call  upoo 
the  said  defendant  for  the  payment  of  the  amount  of  the  said  two  last  meo- 
tioned  bills  or  either  of  them,  or  any  interest  accruing  thereon,  when  the 
said  Edmund  Waters  in  his  lifetime  called  upon  the  said  defendant  and  re- 
quired him,  the  defendant,  to  pay  the  same,  according  to  the  tenor  antl 
effect  of  his  last-mentioned  promise:"  further  averment  'Mhat,  although,  at 
the  time  the  defendant  was  so  called  upon  as  last  aforesaid,  the  circum- 
stances of  the  defendant  enabled  him^  the  defendant,  to  pay  the  several 
amounts  of  the  *said  two  several  bills  and  the  interest  accrued  and  t^pm 
accruing  thereon,  nevertheless  the  defendant  disregarded  his  said  last-  ■- 
mentioned  promise  and  did  not  nor  would,  then  or  at  any  other  time  before 
the  commencement  of  this  suit,  pay  the  amount  of  either  of  the  bills,  or  inte- 
rest," to  £.  Waters  in  his  lifetime,  or  to  plaintiflf,  administrator,  &c.,  dnce 
his  death  ;  and  the  bills,  and  all  interest  thereon,  were  still  due  and  unpaid 
to  plaintiff,  administrator,  &c. 

Plea,  (last,)  to  all  the  counts,  that  the  supposed  causes  of  action  did  not 
nor  did  any  or  either  of  them  accrue  at  any  time  within  six  years,  &c.  Veri- 
iication. 

Replication.  That  heretofore,  and  in  the  lifetime  of  E.  Waters,  to  wit, 
30th  November,  1838,  defendant  being  indebted  to  E.  W.  in  respect  of  the 
said  several  promises  and  causes  of  action  in  the  said  declaration,  £.  W., 
for  the  recovery  of  his  damages  by  him  sustained  on  occasion  of  the  non- 
performance by  defendant  of  the  said  several  promises,  sued  and  prosecuted 
out  of  the  court,  &c.  (Common  Pleas)  a  certain  writ,  &c.,  called  a  wiit  of 
summons,  bearing  date  the  day  and  year  last  aforesaid,  directed  to  defendant, 
whereby  he  was  commanded  by  our  lady  the  queen,  within  eight  days  after  the 
service  of  that  writ  on  him,  inclusive  of  the  day  of  such  service,  to  cause  an 
appearance  to  be  entered  for  him  in  the  said  court  in  an  action  on  promises  at 
the  suit  of  the  said  E.  W. ;  and  defendant  was  thereby  required  to  take  notice 
that,  in  default,  &c.,  (following  the  writ :)  which  writ  was  so  sued  out  of  the 
said  court  by  the  said  E.  W.,  with  intent  that  the  defendant  might,  by  vutue 
thereof,  appear  in  the  said  court  to  answer  him  in  the  said  action,  and  that  the 
said  E.  W.  might  ^thereupon  declare  against  him  upon  and  for  the  r«i*-cA 
said  several  promises  and  undertakings  and  causes  of  action  in  the  said  ^ 
declaration  in  this  suit  above  mentioned ;  and  a  true  copy  of  which  said 
writ,  with  all  proper  endorsements  thereon,  was  within  four  calendar  months 
from  the  date  of  the  said  writ,  and  in  the  lifetime  of  the  said  E.  W.,  to  wit, 
1st  December,  1838,  duly  served  on  defendant :  and  defendant  afterwards, 
to  wit  on  8th  December,  1838,  appeared  in  the  said  court  to  answer  E.  W^., 
according  to  the  tenor,  &c. :  and  thereupon  E.  W.,  according  to  his  said 
intent,  afterwards,  to  wit,  10th  December,  1838,  by,  &c.  his  attorney,  de- 
clared against  defendant  in  the  said  action  upon  promises,  upon  and  for  the 
not  performing  of  the  same  identical  promises  in  the  said  declaration  in  this 
action  above  mentioned :  and  defendant  thereupon,  afterwards,  to  wit,  23d 
Jamiary,  1839,  pleaded  to  the  said  declaration  of  the  said  £.  W. ;  and  the 
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said  suit  was  duly  continued,  depending,  and  undetermined,  in  (he  said 
court,  until  the  said  £.  W.,  afterwards,  and  whilst  the  said  suit  was  pend- 
ing and  undetermined,  and  within  six  years  next  before  the  commencement 
of  this  suit  of  the  plaintiff  as  administrator  as  aforesaid  against  defendant,  to 
wit,  18th  October,  1839,  died ;  and  thereupon  the  said  suit  of  the  said  E.  W. 
was  thereby  then  abated,  and  the  said  proceedings  therein  ceased,  and  were 
and  are  wholly  determined  and  ended.  And  plaintiiT,  administrator  as  afore- 
said, further  says  that  he,  as  such  administrator,  afterwards,  and  wiihin  a  rea- 
sonable time  next  after  the  death  of  £.  Waters,  that  is  to  $ay  within  a  year 
afcer  his  death,  to  wit,  on  the  30th  December,  1839,  for  the  recovery  of  the 
*7f)l1  ^^i^^S^^  sustained  by  him  as  '^administrator  as  aforesaid  by  reason 
-*  of  the  non-performance  of  the  said  promise  in  the  said  declaration  in 
this  action  above  mentioned,  sued  and  prosecuted  out  of  the  court,  &c., 
(Queen's  Bench,)  in  this  su't,  a  certain  other  writ,  &c.,  (summons,  dated 
the  day  and  year  last  aforesaid,)  directed  to  defendant,  whereby  he  was 
commanded,  &c.,  at  the  suit  of  the  said  Robert  Floyd  Waters,  administra- 
tor as  aforesaid,  &c.  Which  said  last-mentioned  wnt  was  so  sued  and  pro- 
secuted by  the  plaintiff,  as  administrator  as  aforesaid,  with  intent  to  implead 
the  said  defendant  upon  and  for  the  said  several  causes  of  action  in  the  said 
declaration  in  this  suit  above  mentioned,  and  to  cause  him  to  appear  in  the 
said  last-mentioned  court  here,  and,  upon  such  appearance,  to  declare 
against  the  saick defendant  for  the  said  several  causes  of  action  in  such  de- 
claration mentioned :  that  afterwards,  to  wit  18th  February,  1840,  defend- 
ant appeared  in  the  said  last-mentioned  court  in  the  last-mentioned  action, 
according  to  the  same  writ ;  and  plaintiff,  as  administrator  as  aforesaid, 
according  to  his  said  intent,  by,  &c.  his  attorney,  afterwards  to  wit,  19th 
February,  1840,  declared  thereon  against  defendant,  in  manner  and  form 
aforesaid.  That  the  said  several  causes  of  action  accrued  to  the  said 
£.  W.  within  six  years  next  before  the  issuing  of  the  said  first-mentioned 
writ  by  and  at  the  suit  of  the  said  Edmund  Waters  as  aforesaid.  Verifi- 
cation. 

Rejoinder.  That  the  said  several  causes  of  action  in  the  said  declaration 
mentioned  did  not,  nor  did  any  or  either  of  them,  accrue  to  the  said  Edmund 
Waters  in  six  years  next  before  the  issuing  of  the  said  writ  in  the  said  repli- 
cation to  the  last  plea  first  mentioned,  in  manner  and  form,  &c. :  conclusion 
to  the  country.     Issue  thereon. 

There  were  other  issues  of  fact. 
•7621  *^^  *^  ^"^''  before  Lord  Denman,  C.  J.,  at  the  Middlesex  sit- 
-1  tings  after  Michaelmas  term,  1840,  the  defendant  succeeded  on  issues 
upon  the  first  two  counts,  but  failed  on  the  issues  on  the  third  count,  except 
that  taken  on  the  rejoinder  above  set  out.  As  to  this,  the  plaintiff  proved 
the  following  agreement,  signed  by  the  defendant. 

"  London,  April  13th,  1803. 

"In  consideration  of  Mr.  Edmund  Waters  having  agreed  not  to  proceed 
against  me  for  the  recovery  of  the  amount  of  two  bills  of  exchange  now  in 
his  possession  an  J  overdue,  one  of  which  amounts  to  658/.,  and  bears  date 
London,  August  9th,  1802,  the  other  of  which  amounts  to  465/.  13;.,  and 
bears  date  London,  August  9th,  1802,  each  and  both  of  them  being  drawn 
by  myself  and  accepted  by  Richard  Wilson,  Esquire,  I  hereby  debar  myself 
of  all  future  plea  of  the  Statute  of  Limitations  in  case  of  my  being  sued  for 
the  recoveiy  of  the  amounts  of  the  said  bills  and  of  the  interest  accruing 
thereon  at  the  time  of  my  being  so  sued :  and  I  hereby  promise  to  pay  them, 
separately  or  conjointly,  with  the  full  amount  of  legal  interest  on  each  or 

4G 
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both  of  them,  whenever  my  circumstances  may  enable  me  to  do  so,  and  I 
may  be  called  upon  for  that  purpose." 

The  bills  described  in  this  agreement  corresponded  in  all  particulars  with 
the  description  in  the  declaration.  It  further  appeared  that  the  defendant^ 
circumstances  fully  enabled  him  to  pay  the  bills,  with  interest,  both  now 
and  ever  since  a  tune  more  than  six  years  before  the  commencement  of  the 
action  by  Edmund  Waters  in  November,  1838 ;  but  that  Edmund  Waters 
had  made  no  demand  till  afler  the  expiration  of  those  six  years,  and  *a  r^^ 
few  months  before  the  commencement  of  that  action,  having  princi-  ^ 

Eally,  in  consequence  of  long  and  repeated  absences  from  England  both  of 
imself  and  defendant,  been  ignorant,  until  the  year  1837,  of  the  sohencr 
of  defendant,  who  had  become  solvent  by  the  death  of  two  brothers.  The 
fact  of  the  defendant's  solvency  was  not  communicated  to  £.  Waters  by 
him.  Under  these  circumstances,  the  counsel  for  the  defendant  contended 
that  the  Statute  of  Limitations,  21  Ja.  1,  c.  16,  s.  3,  had  taken  effect  before 
the  comn>encement  of  the  action  by  E.  Waters,  in  November,  1838.  The 
Lord  Chief  Justice  directed  a  verdict  for  the  plaintiff  on  the  third  count, 
reserving  leave  to  move  for  a  nonsuit. 

In  Hilary  term,  1841,  Sir  J.  Campbell,  Attorney-General,  obtained  a  rule 
accordingly,  citing  Christie  v.  Fonsicky  I  Selw.  N.  P.  352,  ed.  10.  In  last 
Michaelmas  term,  (a) 

Sir  W.  W.  Folletty  Solicitor-General,  Thesiger,  and  Sir  J*.  Bayley  showpi 
cause.  It  is  true,  as  decided  in  Christie  v.  Fansick,  that  where  a  note  is 
payable  on  demand,  simply,  the  statute  runs  frotn  the  date  of  the  note.  The 
demand  in  fact  is  there  not  essential  to  the  right  of  action,  and  none  need 
be  made,  except  by  bringing  the  action.  But  here  the  undertaking  of  the 
defendant,  on  which  the  third  count  is  framed,  is  to  pay  without  setting  op 
the  Statute  of  Limitations,  when  his  circumstances  shall  enable  him  to  do  so, 
and  demand  shall  be  made.  To  entitle  plaintiff  to  sue,  therefore,  ability  oq 
the  part  of  the  defendant  and  demand  on  the  part  of  the  intestate  were  both 
essential :  *and  till  these  two  conditions  were  concurrently  fulfilled  r^^ 
no  right  of  action  accrued,  and,  consequently,  the  statute  could  not  ^ 
begin  to  run.  Wherever  the  plaintiff  is  to  do  something  collateral  before 
he  can  sue,  the  statute  runs  only  from  his  doing  that  thing ;  Wilcox  v.  Hu^- 
gijis,  Fitzgib.  170,  289,  cited  in  15  Vin.  Abr.  118,  Lt/7itte«on,  (P),  pi.  14; 
Collins  V.  Benning^  12  Mod.  444.  If  there  be  a  promise  to  do  a  thing 
"  upon  request,"  the  statute  runs  from  the  request ;  per  Twisden,  J.,  in 
Buckler  v.  Moor,  1  Mod.  89.  The  same  doctrine  appears  in  Webb  v.  Mv- 
tin,  1  Lev.  48 ;  Bill  v.  Lake,  Hetley,  138 ;  and  Shutford  and  Borough^ s  Ow, 
Godb.  437,  and  Boyton  v.  Andrews,  Cro.  Eliz.  136,  is  to  the  same  effect. 
If  a  note  be  made  payable  "  twenty-four  months  after  demand,"  the  statute 
runs  from  twenty-four  months  after  the  presentment,  not  from  the  date ; 
Thorpe  v.  Booth,  Ry.  &  M.  388,  (21 E.  C.  L.  R.,)  where  Lord  Tenterdex 
acted  on  the  authority  of  Holmes  v.  Kerrison,  2  Taunt.  323 ;  and  his  ruling 
was  afterwards  confirmed  in  banc.  (6)  Where  a  note  was  made,  promising 
to  pay,  "on  demand,  the  sum  of  16/.  at  sight,"  it  was  held  that  no  actioo 
lay  against  the  maker  without  an  actual  presentment ;  Dixon  v.  JVuitaU,  1 C 
M.  &  R.  307,  S.  C.  4  Tyrwh.  1013.  The  ability  to  pay  must  be  shown  to 
exist  at  the  time  of  action  brought ;  Davies  v.  Smith,  4  Esp.  N.  P.  C.  36: 
it  would,  therefore,  not  have  been  enough  if  the  plaintiff  had  shown  ability 

(a)  November  26th,  1841.  Before  Lord  Denman,  G.  J.,  Williams,  Coleridge,  u* 
Wightman,  Js. 

(6)  8  D.  dc  R.  347,  (16  E.  C.  L.  R.,)  as  Thorpe  v.  Coombe, 


764]  2  Adolphus  &  Ellis,  N.  S.  ,  903 

a  year  before.  And  so  also,  ability,  without  a  demand  made  while  the 
ability  existed,  would  not  create  the  right.  It  is  important  to  distinguish  this 
«^g^-|   ^action,  which  is  assumpsit  on  the  special  agreement  only,  and  there- 

-'  fore  requires  that  all  the  conditions  precedent  contained  in  the  agree- 
ment should  be  fulfilled,  from  an  action  against  the  acceptor  upon  the  bills 
themselves,  where  the  right  of  action  accrues  at  maturity,  without  more  done. 
In  Tanner  v.  Smart,  6  B.  &  C.  603,  (13  E.  C.  L.  R.,)  the  action  was 
brought  on  a  promissory  note ;  and  the  Statute  of  Limitations  being  pleaded, 
it  was  proved  that  the  defendant  had  promised  to  pay  when  he  could  ;  but 
no  proof  of  his  ability  was  given :  and  it  was  held  that  the  promise  was 
only  conditional,  and,  the  condition  not  being  fulfiled,  (a)  the  plaintiff's  issue 
was  not  supported.  That  decision  is  in  conformity  with  Edmunds  v.  Downes, 
2  C.  &  M.  459,  S.  C.  4  Tyrwh.  173.  But,  further,  the  statute  could  not 
run,  upon  such  a  contract  as  this,  until  the  intestate  knew  of  tlie  defendant's 
ability.  That  is  a  matter  entirely  within  the  knowledge  of  the  defendant ; 
and  he  was  bound,  when  of  ability,  to  give  notice  of  it  to  the  intestate :  or 
at  least  the  fact  of  the  intestate's  knowledge  six  years  before  the  commence- 
ment of  the  suit  should  be  shown.  The  parties  must  have  meant  that  the 
debtor  should  give  notice  of  his  ability.  Where  a  fact,  essential  to  the 
plaintifTs  right,  lies  more  properly  in  the  cognisance  of  the  plaintiff  than  the 
defendant,  there  the  right  against  the  defendant  arises  only  on  notice  being 
given  by  plaintiff  to  defendant ;  Harris  v.  Ferrand^  Hardres,  36,  42,  43, 
cited  in  16  Vin.  Abr.  5,  JVbiicej  (A.  2),  pi.  12.  The  same  doctrine  is  laid 
*7fifil  down  in  5  Vin.  Abr.  271,  *  Condition,  (A.  d),  pi.  15,  where  Holmes  v. 
'^^-1  Twist,  Hob.  51,  5th  ed.,  and  Haul  v.  Heming,  1  Rol.  Rep.  285, 
S.  C.  as  Henning*s  case,  Cro.  Jac.  432,  are  cited :  and  the  principle  was 
acted  upon  in  Vyse  v.  Wakefield,  6  M.  &  W.  442.  The  plaintiff  could  not 
have  replied  this  agreement  to  a  plea  of  the  statute  pleaded  in  an  action 
upon  the  bills,  because  then  it  would  have  been  said  that  an  agreement  by 
a  party  not  to  avail  himself  of  a  statute  cannot  be  enforced  ;  as,  in  Thompson 
ir.  Chamock,  8  T.  R.  139,  it  was  held  that  an  agreement,  in  a  covenant,  to 
refer  to  arbitration  any  matters  arising  on  the  covenant  could  not  oust  the 
courts  of  their  jurisdiction.  [Coleridge,  J.  Suppose  the  intestate  had  had 
knowledge,  could  he  have  deferred  his  request  for  more  than  six  years?] 
In  the  judgment  in  Shutford  and  Borough^s  Case,  Godb.  437,  a  case  is  put 
where  tht  delay  is  for  ten  years.  The  present  case  might  even  be  treated 
as  one  in  which  the  defendant  should  be  estopped  from  showing  the  fact  of 
his  being  of  ability  before  he  gave  notice  to  the  plaintiff,  inasmuch  as  he 
has  stood  by  and  permitted  the  plaintiff  to  act  on  the  supposition  that  the 
ability  did  not  exist,  and  the  situation  of  the  parties  has  been  thereby  changed. 
That  principle  is  laid  down  in  Pickdrd  v.  Sears,  6  A.  &  E.  469,  (33  E.  C. 
L.  R.)(6) 

Erie  and  Wortley,  contri.     The  court  will  not  be  inclined  to  take  any 
view  which  may  further  break  in  upon  the  Statute  of  Limitations :  it  has 
been  regretted  that  doctrines  controlling  that  statute  have  already  been  so 
far  sanctioned;  note  (6)  to  Hodson  v.   Harridge,  2  Wms.    Saund.   64 
•7fi71   *^^  agreement,  so  far  as  it  is  an  undertaking  by  the  defendant  to 

-■    waive  the  statute,  is  invalid.     The  distinction  suggested  between  an 
action  on  the  original  liability  under  the  bills  and  an  action  on  this  special 

(a)  See  Bianehi  v.  Nash,  1  M.  dc  VV.  545;  8.  C.  Tjr.  &,  Gr.  916;  and  the  cases  cited  in 
Beverley  v.  The  Lincoln  Gat  Light  and  Coke  Company,  6  A.  &  E.  829,  831,  (33  E.  C.  L.  R.,) 
and  in  Scott  v.  Parker,  1  Q.  B.  809,  8»^  811,  (41  E.  C.  L.  R.) 

(6)  And  see  Gregg  y,  WeUt.  10  A.  &  E.  90,  (37  E.  C.  L.  R.) 
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agreement  cannot  be  supported :  in  substance  the  plaintiff  sues  upon  a  new 
promise  made  on  the  old  consideration.     [Coleridge,  J.     Suppose  the  n<s 
fendant  had  not  been  of  ability  for  six  years  after  the  promise.]     Then  all 
actions  would  have  been  barred.     But,  supposing  the  agreement  valid,  the 
statute  began  to  run  from  the  time  of  the  ability.     Demand  was  not  neces- 
sary to  the  action.     The  distinction  between  a  demand  of  that  which  is  due 
without  demand  and  a  collateral  condition  is'  sound  :  but  here  the  agreement 
does  not  contemplate  a  collateral  thing ;  for  the  recital  shows  that  what  is  to 
be  demanded  is  a  debt  already  vested.     If  the  debt  be  due  when  the  pro- 
mise is  made,  demand  is  not  essential  to  the  action  ;  The  Case  of  an  Hostler^ 
Yelv.  66,  3d  ed. ;   Wallis  v.  ScoU,  1  Str.  88;  Bull.  N.  P.  151.     Christie 
V.  Fonsicky  1  Selw.  N.  P.  352,  ed.  10,  is  therefore  applicable :  and  diat  case 
is  in  accordance  with  the  principles  to  be  collected  from  the  authorities  in 
note  (2)  to  Birks  v.  Trippety  1  Wms.  Saund.  33  a,  and  with  JVorion  v.  Ellam^ 
2  M.  &  W.  461.     If  the  defendant  had  been  of  ability  at  the  time  of  making 
the  promise,  he  would  have  been  liable  to  pay  immediately  without  an}'  de- 
mand made.     Even  if  demand  were  necessary,  it  should  be  made  in  a  rea- 
sonable time ;  Holl  v.  Hadley,  2  A.  &  E.  758,  (29  E.  C.  L.  R.)     The  ar- 
gument that  the  defendant  was  to  give  the  plaintiff  notice  of  ability  is  answer- 
ed by  the  fact  that  the  agreement  contains  no  such  stipulation.     But,  further, 
the  agreement  is  in  itself  simply  void ;  for  there  is  no  *  mutuality,    r^^^^ 
The  defendant  could  not  have  compelled  the  plaintiff  to  forbear  for    '• 
a  single  day  afler  the  agreement  was  made.     If  this  agreement  bad  been  set 
up  in  answer  to  an  action  brought  immediately,  the  plaintiff  might  have 
contended  successfully  that  the  defendant's  promise  to  do  what  he  was  al- 
ready bound  to  do  formed  no  consideration  for  a  contract.     In  Tanner  v. 
Smarty  6  B.  &  C.  603,  (13  E.  C.  L.  R.,)  the  acknowledgment  of  the  defend- 
ant was  held,  not  to  defeat  a  presumption,  but  to  be  proof  of  a  fresh  promise. 
Applying  that  to  the  present  case,  here  is  a  promise  without  consideration. 
In  Irving  v.  Veitchj  3  M.  &  W.  90,  the  court  would  clearly  have  held  that 
the  statute  was  not  barred  at  all,  had  the  contract  not  bound  the  plaintiff  to 
forbearance.     It  does  not  indeed  appear  to  be  settled  whether  the  only  mode 
of  using  the  acknowledgment  which  is  to  take  the  case  out  of  the  statute 
be  not  to  declare  upon  such  acknowledgment  as  the  contract.     In  Scales  v. 
Jacoby  3  Bing.  638,  (13  E.  C.  L.  R.,)  the  Court  of  Common  Pleas  was  di- 
vided on  the  question  whether  a  conditional  promise  supported  the  general 
replication  of  a  promise  within  six  years  without  its  being  shown  that  the 
condition  was  fulfilled.  Car.  adv.  vttlL 

Lord  Denman,  C.  J.,  in  this  term,  (January  21st,)  delivered  judgment  as 
follows : 

When  indebted  to  the  plaintiff's  intestate  on  two  over  due  bills  of  ex- 
change, the  defendant  signi  d  a  written  promise  to  him  in  this  form.  (His 
lordship  then  read  it.) 

In  an  action  brought  on  the  two  bills  (a)  and  on  ^this  agreement,  rfj^ 
the  Statute  of  Limitations  was  pleaded  successfully  to  the  first  two  I- 
counts.  On  that  plea  to  the  third,  several  questions  arise.  The  issue  was, 
whether  the  right  of  action  accrued  under  that  agreement  within  six  years. 
This  was,  in  truth,  an  issue  in  law,  no  fact  being  in  dispute.  It  was  strongly 
urged  for  the  defendant  that  this  promise  to  pay  an  actually  existing  debt 
created  no  liability,  and  that  the  introduction  of  a  demand  was  no  qualifica- 
tion of  the  promise.  On  the  other  hand,  the  plaintiff's  learned  counsel 
argued  that  the  right  did  not  accrue  till  demand  was  formally  made.    He 

(a)  The  first  two  counts  were  framed  on  ihem. 
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former  deduced  fronr.  their  position  that  the  statute  became  &  l:ar  at  the  end 
of  six  years  from  the  date  of  the  agreement ;  the  latter  would  suspend  its 
operation  till  the  time  when  the  defendant  became  able  to  pay,  or  rather  the 
time  when  the  defendant  gave  the  plaintiff  notice  of  such  ability,  and  also 
till  a  demand  was  made.  On  the  first  point,  we  are  clearly  of  opinion  that, 
when  the  defendant  became  of  ^Jbility  to  pay,  there  was  a  complete  right  to 
bring  an  action :  and  the  fact  of  bringing  one  was  a  sufficient  demand. 
However,  a  previous  demand  may  be  necejsary  to  the  right  of  action,  where 
it  is  made,  by  the  agreement,  the  period  from  which  the  time  of  the  accruer 
of  the  right  is  to  be  reckoned ;  as,  e.  ^.,  a  promise  to  pay  two  years  after 
demand  cannot  take  eflfect  till  the  lapse  of  two  years  from  the  fact  from  which 
both  parties  agree  to  compute  them.  The  reason  does  not  apply  where  the 
promise  is  founded  on  a  debt  or  duty,  though  subject  to  another  condition. 

It  was  clearly  proved,  at  the  trial,  that  the  defendant  became  of  ability  in 
1825.  The  demand  was  not  made  till  very  recently :  but  neither  the  intes- 
tate nor  his  administrator  the  plaintiff  were  shown  to  have  had  notice 
♦7701  *^^  ^^^^  ability  till  within  six  years  before  the  action  brought.  In- 
J  deed  it  was  not  even  then  a  notice  proceeding  from  the  defendant, 
but  knowledge  accidentally  obtained.  We  must,  therefore,  decide  whether 
notice  of  ability  is  necessary,  and  whether,  when  the  fact  exists,  but  is  not ' 
known  to  the  creditor,  the  right  of  action  is  kept  alive  against  the  operation 
of  the  statute. 

This  proposition,  which  is  entirely  new,  is  essential  to  the  plaintiff 's  case. 
Of  course  Uiere  can  be  no  authority  in  its  favour :  and  we  think  that  there 
is  as  little  principle.  We  have  no  power  to  introduce  stipulations  into  con- 
tracts, which  the  parties  themselves  have  not  made,  unless  it  is  perfectly 
clear  that  the  benefit  expressly  agreed  for  cannot  be  obtained  without  some 
other  act.  In  such  case,  a  promise  to  do  that  other  act  must  be  implied. 
And,  in  the  present,  if  the  knowledge  of  ^  party's  becoming  able  to  pay  was 
of  necessity  locked  up  exclusively  within  his  own  bosom,  the  creditor  could 
derive  no  benefit  from  such  promise  to  pay,  unless  the  ability  were  commu^- 
nicated  to  him ;  and  a  strong  argument  arises  in  favour  of  implying  a  pro- 
mise to  communicate.  But  the  knowledge  of  an  improvement  in  circum- 
stances is  by  no  means  of  necessity  confined  to  the  party.  It  will  generally 
make  itself  known  by  some  outward  appearances ;  and  the  unpaid  creditor 
^ill  commonly  find  out  the  fact.  If  his  evidence  made  but  a  slight  primd 
fade  case,  a  full  answer  might  be  reasonably  expected  by  a  jury  from  one 
to  whom  the  state  of  his  own  finances  must  be  well  known.  When  a  debtor 
protected  by  the  statute  promises  to  pay  whenever  he  may  be  able,  the  cre- 
ditor is  expected  to  be  on  the  watch,  and,  when  he  brings  his  action,  must 
•77  n  prove  the  ability  which  revives  his  right.  The  period  at  which  it  *is 
-'  revived  is  that  of  the  fact  taking  place,  not  that  of  his  becoming 
acquainted  with  it.  If  this  is  right,  we  need  not  examine  the  numerous 
other  points  raised  in  argument. 

On  this  ground  it  appears  to  us  tliat  the  defendant  is  entitled  to  have  a 
nonsuit  entered.  Rule  absolute. 


.       CONTANT  and  Others  v.  CHAPMAN. 

B.  was  arrested,  at  the  sait  of  plaintiflf,  in  the  county  of  H.,  and  removed  himself  hy  ha^ 
beas  corpus  cum  causst  into  the  custody  of  the  marshal.  D.  then  petitioned  the  In- 
solvent Debtors'  Court,  which  ordered  him  to  be  discharged,  and  to  have  the  beneill 
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of  the  then  InsolveDts'  Act,  (7  G.  4,  c.  57,)  as  to  plaintiff's  deht,  at  the  end  of  fifieei 
months  from  filing  his  petition,  and,  in  the  mean  time,  to  be  confined  within  the  valls 
of  the  King's  Bench  prison;  and  the  court  issued  a  warrant  to  the  marshal  for  Dl'^ 
discharge  at  the  end  of  that  time,  directing  also  his  confinement  within  the  walls  of  tbs 
said  prison.  Afterwards,  while  in  custody,  D.  was  brought  by  habeas  corpos  com  cauU 
before  the  Central  Criminal  Court,  to  plead  to  an  indictment  for  misdemeanor ;  be 
there  pleaded  Not  Guilty,  traversed  to  the  next  sessions,  and  was  committed  to  Ner- 
gate,  and  afterwards  bailed.  The  keeper  of  Newgate  then,  withont  any  fresh  warraoe, 
re-delivered  him  to  the  marshal,  who  received  him  into  custody,  andfroco.  that  custody 
D.  escaped  before  the  expiration  of  the  fifteen  months. 
Heldf  in  an  action  by  plaintiff  against  the  marshal  for  this  escape,  that  the  marshal  was 
not  liable,  D.  not  being  legally  in  his  custody  at  the  time  of  the  escape,  and  the  marslid 
not  being  estopped,  as  between  plaintiff  and  himself,  from  denying  the  legality  of  the 
custody. 

Case.  The  first  count  charged  that  one  Napoleon  Damoux  tberetofbre, 
to  wit  15th  March,  1836,  was  indebted  to  plaintiffs  in  a  large  sum  of  mooej 
exceeding  20/.,  to  wit  666/.  135.  4(/.,  upon  and  in  respect  of  certain  causes, 
&c. ;  and  plaintiffs,  for  the  recovery  of  their  said  debt,  theretofore,  to  wit  on, 
&c.,  sued  out  of  the  Queen's  Bench  against  Darnoux  a  capias,  to  hold  faim 
to  bail  in  an  action  on  promises,  endorsed  for  bail  for  666/.  ISs.  4(/.,  which 
writ,  to  wit  on,  &c.,'  was  delivered  to  the  sheriff  of  Hampshire  to  be  exe- 
cuted ;  and  the  sheriff,  within  four  calendar  months  from  the  date,  &c.,  to 
wit,  &c.,  arrested  Darnoux ;  and  Darnoux  was  afler wards,  to  wit  4th  Maj, 
1836,  brought,  by  habeas  corpus  cum  caust,  before  Lord  Denman,  C.  J., 
who  ^committed  him  to  the  custody  of  the  marshal  of  the  Marshal-  rc-r..^ 
sea,  at  the  suit  of  plaintiffs  in  the  action  aforesaid,  there  to  remain  ^ 
until,  &c.  ^^  By  which  said  commitment  the  now  defendant,  being  then, 
and  continually  from  thenceforth  hitherto,  marshal  of  the  Marshalsea  of  our 
said  lord  the  king  before  the  king  himself,  received  and  took  the  said 
Napoleon  Damoux  into  his  custody,  and  had  and  detained  him  in  his  custody, 
in  the  prison  of  our  said  lord  the^  king  called  the  King's  Bench  prison,  in 
the  borough  of  Southwark,"  &c.,  "  for  the  cause  aforesaid."  That  aficr- 
wards,  to  wit  23d  May,  1836,  the  sherifl*  of  Hampshire  returned  the  arrest, 
and  the  proceedings  under  the  habeas  corpus.  "  Nevertheless,  the  said  N. 
Darnoux  being  so  in  custody  of  the  now  defendant  for  the  cause  aforesaid, 
the  now  defendant,  not  regarding  the  duty  of  his  office,"  &c.,  **  but  con- 
triving," &c.,  '^whilst  the  now  defendant  had  the  said  N.  Darnoux  in  his 
custody  for  the  cause  aforesaid,  and  whilst  he  ought  to  have  kept  and  de- 
tained him  in  such  custody  as  such  marshal  as  aforesaid,  to  wit  on  the  2d 
day  of  March,  in  the  year  of  our  Lord  1837,  without  the  license  and  consent, 
and  against  the  will,  of  the  plaintiffs,  and  without  any  legal  cause,  warrant, 
or  authority  whatsoever,  voluntarily  permitted  and  suffered  the  said  N.  Dar- 
noux to  escape  out  of  his  the  said  now  defendant's  custody,  and  out  of  the 
said  prison,  and  to  go  at  large ;  and  the  said  N.  Darnoux  did  then  escape 
and  go  at  large,  wherever  he  would,  contrary  to  the  duty  of  the  now  de- 
fendant in  his  said  office,"  &c. ;  ^'  the  said  sum  of  money,  so  due  and  owing 
from  the  said  N.  Darnoux,  being  and  remaining  wholly  unpaid  to  plain- 
tiffs:" &c. 

*The  second  count  followed  the  first,  down  to  and  including  the  t%^^ 
statement  of  the  committal  to  the  oustody  of  the  marshal  by  Lord  *- 
Denman.  It  then  stated  that  Darnoux,  after  he  was  so  committed,  and 
while  he  was  in  defendant's  said  custody,  to  wit  12th  May,  1836,  filed  and 
exhibited  his  petition  in  the  court  for  relief  of  insolvent  debtors,  pursuant  to 
an  act,  &c.  (7  G.  4,  c.  57,)  and  other  statutes,  &c.,  for  his  discharge;  and 
diat  afterwards,  to  wit  2d  July,  1836,  it  was,  by  (hat  court,  "  ordered  ami 
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adjudged  that  the  said  Napoleon  Damoux  should  be  discharged  out  of  cus- 
tody vrhen  he  should  have  been  in  custody  for  a  period  not  exceeding  fifteen 
calendar  months  from  the  date  of  filing  his  said  petition,  for  fraudulently  con- 
cealing part,  and  fraudulently  making  away  vrith  another  part,  of  his  pro- 
perty, with  intent  to  diminish  the  fund  divisible  among  his  creditors,  and 
that  the  said  N.  Damoux  should  be  confined  within  the  walls  of  the  said 
prison,  and  not  within  any  rules  or  liberties  thereof:  whereupon  the  de- 
fendant, as  such  marshal,  then  detained  the  said  N.  Damoux  in  his  custody, 
upon  and  by  virtue  of  the  said  last-mentioned  commitment  and  the  said  order 
of  the  said  court  for  relief  of  insolvent  debtors.  And,  the  said  N.  Damoux 
being  so  in  custody  of  the  now  defendant  for  the  causes  in  this  count  men- 
tioned, the  now  defendant,  not  regarding,"  &c.,  "but  contriving,"  &c., 
"  after  the  making  of  the  said  order  of  the  said  court  for  relief,"  &c.,  "  anci 
whilst  the  now  defendant  had  the  said  N.  Damoux  in  his  custody  for  the 
causes  in  this  count  before-mentioned,  and  before  the  expiration  of  the  said 
period  of  fifteen  calendar  months,  and  whilst  he,  the  now  defendant,  oup:ht  to 
*'7741  ^^^^  ^^^^  ^"^  detained  him  in  such  his  custody,  as  such  marshal  as 
-■  last  *aforesaid,  to  wit  on  the  said  2d  day  of  March,  a.  d.  1837,  with- 
out the  license,"  &c. ;  (stating  the  escape  as  in  the  first  count.) 

Pleas.     1.  Not  guilty.     Issue  thereon. 

2.  To  the  first  count.  That,  after  Darnoux  had  been  and  was  committed 
to  the  custody  of  the  defendant,  &c. ;  the  plea  then  set  out  the  proceedings 
in  the  Insolvent  Debtors'  Court,  stating  the  order  of  that  court  to  be  that 
Damoux  "  should  be  discharged  out  of  custody,  and  entitled  to  the  benefit 
of  the  first-mentioned  act  as  to  the  said  debt  or  sum  of  money  so  due  from 
the  said  Napoleon  Damoux  to  the  plaintifls,  so  soon  as  the  said  N.  Darnoux 
should  have  been  in  custody  for  a  period  not  exceeding  fifteen  calendar 
months,  to  be  computed  from  the  18th  day  of  May,  in  the  year  last  aforesaid^ 
being  the  time  of  filing  the  said  petition,  for  fraudulently  concealing  part, 
and  fraudulently  making  away  with  another  part,  of  his  property,  with  intent 
to  diminish  the  ftind  divisible  among  his  creditors ;  and  that  "  it  was  thereby 
provided  and  directed  that  the  said  N.  Darnoux  should  be  confined,  during 
the  period  aforesaid,  within  the  w^alls  of  the  said  prison,  and  not  within  any 
rules  or  liberties  thereof."  That  "  afterwards,  to  wit  on  the  2d  day  of  July, 
in  the  year  last  aforesaid,  by  a  certain  warrant  of  the  last-mentioned  court 
then  duly  made,  pursuant  to  the  said  last-mentioned  statute,  in  the  matter 
of  the  said  petition,  and  to  the  defendant  directed  and  delivered,  it  was  or- 
dered that  the  said  N.  Darnoux  should  be  discharged  from  his,  the  defendant's, 
custody,  as  to  the  detainer  of  the  plaintiffs,  at  the  period  of  fifteen  calendar 
months,  to  be  computed  from  the  18th  day  of  May  last  past,  being  the  time  of 
"^7751  ^'^"S  ^^^  ^^^  petition,  and  that,  for  *so  discharging  the  said  Napoleon 
-■  Darnoux  from  custody  as  to  the  said  detainer,  the  said  last-mentioned 
order  should  be  his,  the  defendant's,  warrant.  And  it  was  thereby  also 
directed  that  the  said  N.  Damoux  should  be  confined,  during  the  period 
aforesaid,  within  the  walls  of  the  said  prison,  and  not  within  any  rules  or 
liberties  thereof.  Whereupon  the  defendant,  as  such  marshal,  then  detained 
the  said  N.  Damoux  in  his,  the  defendant's  custody,  upon  and  by  virtue  of 
the  said  last-mentioned  commitment,*  and  the  said  order  and  warrant  of  the 
said  court  for  relief  of  insolvent  debtors."  "  That  afterwards,  and  whilst 
the  said  N.  Darnoux  was  and  remained  in  the  custody  of  the  now  defendant 
as  .ast  aforesaid,  to  wit"  13th  June,  1836,  "  a  certain  writ  of  our  said  lord 
the  king,  called  a  habeas  corpus  cum  causS,  issued  from  and  out  of  the  said 
court  of  our  said  lord  the  king  before  the  king  himself,  directed  to  the  de- 
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fendant,  by  which  said  last-mentioned  writ  o  jr  said  lord  the  king  commanded 
the  defendant  that  he  should  have  the  body  of  the  said  N.  Daraoux,  together 
with  the  day  and  cause  of  his  being  taken  and  detained,  before  his  ma- 
jesty's justices  of  the  Central  Criminal  Court,  on  Friday  the  8th  day  of  July 
then  next ;  at  Justice  Hall,"  &c.,  'Mhen  and  there  to  plead  to  an  indictment 
against  him,  the  said  N.  Darnoux,  for  certain  perjuries,  and  to  be  further 
dealt  with  according  to  law ;  and  that  the  defendant  should  omit  not  on  peiil 
that  might  fall  thereon."  "  That  afterwards,  to  wit  on  the  day  and  year 
last  aforesaid,  by  virtue  of,  and  in  obedience  to,  the  said  last-mentioned  wHl 
of  habeas  corpus  cum  causS,  he,  the  defendant,  had  the  body  of  the  said  N. 
Darnoux,  together  with  the  day  and  cause  of  his  being  taken  and  detainrJ 
in  *lhe  custody  of  the  defendant,  before  his  majesty's  then  justices  r^'-^c 
of  the  Central  Criminal  Court  at,"  &c.,  "for  the  purpose  aforesaid,  *• 
according  to  the  exigency  of  the  said  last-mentioned  writ.  And  the  said 
Napoleon  Darnoux,  having  pleaded  Not  Guilty  to  such  indictment  as  afore- 
said, and  having  traversed  the  same  to  the  then  next  sessions  of  the  Centnl 
Criminal  Court,  was  thereupon,  by  the  said  justices  of  the  said  Crimioal 
Court  aforesaid,  committed  to,  and  ordered  to  remain  in,  his  majesty's  jail 
of  Newgate,  until  discharged  by  due  course  of  law.  By  which  said  k<- 
mentioned  commitment  one  William  Wadham  Cope,  being  then,  and  con- 
tinually from  thenceforth  hitherto,  the  keeper  of  his  majesty's  jail  of  New- 
gate aforesaid,  then  received  and  took  th^  said  N.  Darnoux  into  bis  custodj, 
?ind  had  and  detained  him  in  his  custody  in  his  majesty's  said  jail  of  New- 
gate, for  the  cause  last  aforesaid,  there  to  remain  until  discharged  by  dae 
course  of  law."  "  And  that  the  said  N.  Darnoux  hath  not  at  any  tinoe 
hitherto  been  re-committed  to  the  custody  of  him  the  defendant.  Withont 
this,  that  the  said  N.  Darnoux  was,  at  the  time  when,  &c.,  in  the  said  fint 
count  mentioned,  in  the  custody  of  the  defendant  for  the  causes  in  the  said 
first  count  mentioned,  in  manner  and  form,"  &c.  Conclusion  to  the  countir. 
Issue  thereon. 

3.  To  the  second  count.  That,  after  Darnoux  had  filed  and  established 
his  said  petition  in  the  Insolvent  Debtors'  Court,  as  in  the  second  count 
mentioned,  &c. ;  the  plea  then  set  out  the  subsequent  proceedings  in  the 
Insolvent  Debtors'  Court,  and  the  order  and  warrant  of  that  court,  &c.,and 
in  all  respects  followed  the  second  plea.  Conclusion  to  the  country.  Issue 
thereon. 

•The  case  was  tried  before  Lord  Denman,  C.  J.,  at  the  Middle-    r». — 
sex  sittings  after  Michaelmas  term,  1840.     The  facts  then  proved    •■ 
will  appear  from  the  following  statement  of  them,  made  by  his  lordship  on 
delivering  judgment  in  banc. 

Darnoux  had  been  arrested  in  Hampshire  at  the  plaintiffs'  suit,  on  a  writ 
endorsed  for  bail  to  a  large  amount.  He  brought  himself  up  by  habeas 
corpus,(a)  and  was  committed  in  the  usual  way  to  the  Marsbalsea.  Hft 
then  filed  his  petition  under  stat.  7  G.  4,  c.  57;  and,  upon  the  hearing,  tk 
Insolvent  Debtors'  Court,  under  sect.  48,  ordered  his  discharge,  and  that 
he  should  be  entitled  to  the  benefit  of  the  act,  as  to  plaintiff's  debt,  so  so«i 
as  he  should  have  been  in  custody  for  fifteen  months  from  the  filing  of  the 
petition  ;  which  fifteen  months  were  <o  be  passed  within  the  walls.(6)  That 
court  also  issued,  at  the  same  time,  its  warrant;  not  a  warrant  of  comnit- 

(a)  Habeas  corpus  cum  caus^ 

(fc)  "The  walls  of  the  said  prison,  and  not  wiihin  any  rules  or  liberties  thereof.*'  Tlie 
order  was  entitled,  "  In  the  matter  of  Napoleon  Darnoux,"  &c.,  **  a  prisoner  in  ibe  Kio^5 
Oench  prisoD." 
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menf ,  but  for  Darnoux's  discharge  at  the  end  of  the  tin  e  5pecified.(a)  Upon 
this  he  returned  to  the  defendant's  custody;  and,  while  there,  he  was 
brought  up  by  a  writ  of  habeas  corpus  cum  causS  before  the  Central  Crimi- 
nal Court,  to  plead  to  an  indictment  for  perjury,  and  to  be  further  dealt  with 
according  to  law.  He  pleaded  Not  Guilty,  and  traversed  to  the  next  ses- 
sions ;  but,  not  finding  bail  at  the  time,  that  court  committed  him  to  New- 
»7781  S^^^'  ^^^^^  discharged  by  due  •course  of  law.  Subsequently,  how- 
J  ever,  he  was  bailed ;  whereupon  the  keeper  of  Newgate,  without 
any  fresh  warrant,  carried  him  back  to  the  Marshalsea.  The  defendant's 
deputy-marshal  observed  upon  this  as  an  irregularity,  but  received  him 
again  into  his  custody.  It  was  afler  this,  and  before  the  expiration  of  the 
fifteen  months,  that  the  escape  took  place. 

On  these  facts,  the  Lord  Chief  Justice  directed  a  verdict  for  the  plain- 
tiffs, reserving  leave  to  move  to  enter  a  verdict  x(}r  the  defendant  on  the 
second  and  third  issues.  In  Hilary  tenn.  1841,  Sir  J.  Campbelly  Attorney- 
General,  obtained  a  rule  nisi  accordingly. 
At  the  sittings  in  banc  afler  Michaelmas  term,  1841,(6) 
Sir  W.  W.  FoUett^  Solicitor-General,  Hoggins^  and  Griffin^  showed  cause. 
Damoux  was  in  the  custody  of  the  marshal  at  the  time  of  the  escape.  Sect. 
8  of  the  Habeas  Corpus  Act,  stat.  31  C.  2,  c.  2,  provides  ^'  that  nothing  in 
this  act  shall  extend  to  discharge  out  of  prison  any  person  charged  in  debt, 
or  other  action,  or  with  process  in  any  civil  cause,  but  that  aAer  he  shall  be 
discharged  of  his  imprisonment  for  such  his  criminal  offence,  he  shall  be 
kept  in  custody  according  to  the  law,  for  such  other  suit."  The  intention 
clearly  was  that  nothing  done  under  the  habeas  corpus  should  interfere  with 
the  custody  under  civil  process.  In  sect.  9  of  the  "  Orders  and  Directions 
to  be  observed  by  the  Justices  of  the  Peace,"  &c.,fc)  made  16  C.  2,  cited 
*7791  ^"  note  (a)  *to  4  Bac.  Abr.  117,  (7th  ed.,)  Habeas  Corpus^  (A),  it  is 
■*  laid  down  thus :  "  if  any  habeas  corpus  come  to  receive  a  prisoner 
from  another  jail,  the  jailer  to  take  notice  of  the  offence  for  which  he  stood 
committed  at  the  other  jail,  and  to  inform  the  court,  that  if  he  shall  happen 
to  be  acquitted,  or  have  his  clergy,  he  may  yet  be  remanded  to  the  former 
jail,  if  there  be  cause."  Now,  supposing  the  party  to  be  tried  and  acquit- 
ted, he  would  be  properly  remanded  into  the  original  custody :  and  the 
same  principle  must  apply  where  he  is  bailed  before  trial.  It  will  perhaps 
be  contended  that,  for  this  purpose,  there  should  be  a  fresh  committal.  But 
the  detaining  creditors  are  no  party  to  the  proceedings  under  the  second 
habeas  corpus  cum  causS,  and  could  not  have  obtained  a  recommittal.  (Sir 
F,  Pollock^  Attorney-General,  for  the  defendant,  said  that  it  would  not  be 
contended  that  they  could  have  done  so.)  Afler  a  voluntary  escape  from 
the  marshal's  custody,  if  the  prisoner  voluntarily  return,  and  be  found  in 
custody  by  a  succeeding  marshal,  the  latter  may  detain  the  prisoner ;  Grant 
V.  SauiherSy  6  Mod.  183.(d)  Hobart,  C.  J.,  indeed,  held  a  contrary  doctrine 
at  nisi  prius  as  to  a  sheriff;  Sheriff' of  Essex  fds  Case^  Hob.  202,  ed.  5 :  but 
James  v.  Peirce^  2  Lev.  132,(c)  cited  in  3  Bac.  Abr.  136,  (7th  ed.)  Escape y 
(E)  I,  is  in  accordance  with  Grant  y.  Southers,     When  a  marshal  quits 

(a)  The  warrant  also  added,  "and  it  is  directed  that  the  said  prisoner  shall  be  confined 
durin;^  the  period  aforesaid  within  the  walls  of  the  said  prison,"  (the  warrant  was 
entitled  as  the  order,)  "  and  not  within  any  rules  or  liberties  thereof/* 

(6)  November  27th,  1841.  Before  Lord  Denman,  C.  J.,  Williams,  and  Coleridge,  Js. 
Wightman,  J.,  having  been  counsel  in  the  case,  took  no  part  in  the  decision. 

(r)Kelyng,  p.4. 

(ft)  See  note  (a)  there,  5th  edit. 

(f)  See  the  reference  there  to  Lenlhatt  v.  LtrUhall,  2  Lev.  109. 
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office,  he  ought  to  turn  over  the  prisoners  to  his  successor.  [Sir  F.  Pollock, 
Attorney-General.  That  is  so  in  the  case  of  a  sheriff;  hut  a  marshal  Is 
merely  keeper  of  the  prison.  Lord  Denman,  C.  J.  I  believe  this  court  is 
the  jailer,  in  the  *case  of  the  marshal's  custody.]  Even  if  a  jailer  r^noA 
have  a  prisoner  wrongfully  in  his  custody,  he  is  answerable,  under  »■ 
the  statute  of  Westminster  2,  1  stat.  13  £d.  1,  c.  11,  for  his  escape.  In 
2  Inst.  382,  it  is  said  that  the  act  ^'  extends  to  all  keepers  of  jails,  and 
therefore  if  one  hath  the  keeping  of  a  jail  by  wrong,  or  de  facto,  and  sat 
fereth  an  escape,  he  is  within  this  statute,  as  well  as  he  that  hath  the  keep- 
ing of  it  de  jure.^^  The  sheriffs  of  London,  to  whose  custody  Damous  wv 
transferred,  might  have  no  prison  in  which  they  could  confine  debtors  under 
civil  process.  As  to  the  proceedings  in  the  Court  of  Insolvent  Debtors,  the 
order  did  not  indeed  create  the  custody,  but  merely  directed  the  discharge 
at  a  certain  time.  That  court,  however,  under  sect.  58  of  the  statute  then 
in  force  (7  G.  4,  c.  57,)  had  the  power  to  name  the  prison  in  which  the 
prisoner  should  be  confined.  It  seems  therefore  to  be  the  principle  of  the 
Insolvent  Debtors'  Acts  that  the  party,  after  the  order  of  the  Insolvent 
Debtors'  Court,  should  be  considered  as,  in  some  degree,  confined  bj 
authority  of  that  court.  The  marshal  was  bound  to  see  that  the  prisoner 
was  confined  within  the  walls  till  the  fifleen  months  had  expired.  At  any 
rate,  having  accepted  the  custody,  he  cannot  now  be  allowea  to  say  that  he 
has  been  acting  illegally  and  imprisoning  the  party  without  authority.  The 
law  holds  even  an  infant  answerable  for  an  escape,  on  account  of  the 
custody  de  facto ;   WUtingham*s  Case^  8  Rep.  42  b,  44  b. 

Sir  F.  Pollock^  Attorney-General,  and  PlaU,  contrii.  The  marshal  can- 
not be  estopped  from  denying  that  he  was  legally  charged  with  the  duty  of 
detaining  the  *prisoner.  Strict  evidence  of  liability  is  always  r9^i 
required.  A  sheriff  who  receives  a  prisoner,  not  legally  handed  '■ 
over  with  notice  of  the  execution,  is  not  liable  for  his  escape ;  Westby^s 
Case  J  3  Rep.  71  b.  Whether  the  defendant  might  be  liable  or  not  to  an 
action  for  false  imprisonment,  is  not  the  question  between  the  present  par- 
ties. Then,  as  to  the  legality  of  the  imprisonment,  it  is  true  that,  up  to  the 
time  of  the  second  habeas  corpus,  the  defendant  had  legally  the  custody. 
But  that  writ  removed  both  the  body  and  the  cause,  being  a  habeas  corpus 
cum  caust.  Afler  that,  till  by  some  legal  proceeding,  Damoux  was 
replaced  in  the  marshal's  custody,  he  had  no  authority  to  detain.  He  could 
not  be  bound  to  watch  at  Newgate,  and,  in  the  event  (for  instance)  of  an 
acquittal,  to  take  Darnoux  out  of  the  custody  of  the  sheriflT.  [Coleridge,  J. 
Suppose  Darnoux  had  been  sentenced  to  imprisonment  in  the  House  of 
Correction  for  a  term  exceeding  the  fifleen  months.]  It  is  clear  that  the 
marshal  could  then  have  had  no  power ;  yet  that  sentence  would  not,  of 
itself,  have  acted  as  a  determination  of  the  marshal's  custody.  The  castod; 
by  the  marshal  was  therefore  at  an  end  when  the  body  was  given  up  under 
the  second  habeas  corpus.  Thenceforward  Damoux  was  in  the  custody  of 
the  sheriffs  of  London  at  the  suit  of  the  present  plaintiffs,  as  well  as  on  the 
criminal  charge.  If  he  had  broken  out  of  Newgate,  the  sheriflfs  might  hare 
retaken  him,  but  the  marshal  could  not.  Then  the  redelivery  by  the  sherifls 
to  the  marshal  was  an  act  without  authority,  and  cannot  afiect  the  rights  of 
the  parties.  The  cases  which  have  been  referred  to,  of  a  voluntary  return 
by  a  prisoner,  who  has  *never  been  taken  out  of  the  custody  by  a  r»^Q^ 
legal  proceeding,  are  inapplicable.  There  the  case  is  as  if  the  pri-  ^ 
soncr  had  never  been  out  of  the  custody  at  all.  The  new  marshal  was 
probably  then  ordered,  as  now,  to  take  into  his  custody  all  who  had  es- 
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caped  from  the  custody  of  his  predecessor.(a)  The  efiect  of  the  order  of 
the  Court  of  Insolvent  Debtors  only  negatives,  so  far  as  that  court  is  cqn- 
cemed,  the  determination  of  the  onginal  custody:  the  creditors  might  have 
released  the  prisoner.  Under  sect.  56  of  stat.  7  G.  4,  c.  57,(6)  a  debtor, 
ordered  to  be  detained  at  the  suit  of  a  particular  creditor,  may,  where  he 
has  not  been  in  custody,  be  arrested.  In  that  case,  a  fresh  imprisonment 
would  begin  at  the  suit  of  such  creditor :  and  then  the  custody  would  be 
under  the  authority  of  the  court  by  process  of  which  the  defendant  was 
arrested.  Here  the  marshal,  after  the  order  and  warrant  of  the  Insolvent 
Debtors^  Court,  as  well  as  before,  had  custody  only  under  Lord  Denman's 
order  upon  the  original  capias  and  first  habeas  corpus  cum  causS. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  this  term,  (January  24th,)  delivered  the  judg- 
ment of  the  court. 

This  was  an  acdon  for  an  escape  from  the  custody  of  the  marshal :  and 
the  point  raised  by  the  special  plea  to  each  of  two  coi'sts  was,  whether  onp 
Napoleon  Damoux  at  the  time  of  the  escape  was  in  the  custody  of  the  de« 
fondant  for  the  cause  in  the  declaration  stated,  which  was  a  debt  alleged  t'V 
be  due  from  him  to  the  plaintiffs.  The  defence  at  the  trial  was  that  he  wa'j 
*^7831  ^^^  ^^  ^^^  defendant's  legal  custody  at  all,  and  of  course,  ^therefore, 
-■  not  for  the  cause  above  mentioned.  The  facts  were  these.  (His 
lordship  then  stated  the  facts,  as  in  pp.  777,  778,  ante.) 

Upon  these  facts,  the  question  is,  what  was  the  character  of  that  custody 
from  which  Damoux  departed.  Unless  it  was  legal  in  itself,  or  as  against 
the  defendant  by  a  sort  of  estoppel  growing  out  of  his  own  conduct,  it  could 
not  be  a  custody  for  the  cause  stated  in  the  declaration  ;  not  a  custody,  the 
departure  from  which,  by  the  pcnnission  of  the  defendant,  could  give  the 
plaintifis  a  cause  of  action  against  him.  And  it  appears  to  us  clearly  not  to 
have  been  in  itself  a  legal  custody. 

The  defendant's  authority  to  detain  Damoux  in  the  first  instance  arose 
from  the  commitment  consequent  upon  the  first  habeas  corpus  ;  and  on  tliis 
the  order  and  warrant  of  the  Insolvent  Debtors'  Court  had  no  eflfect ;  that 
court  merely  remanded,  and  gave  the  defendant  a  prospective  warrant  for 
the  prisoner's  discharge,  which,  in  consequence  of  the  escape,  has  never 
taken  efiect.  One  clear  proof  of  this  is  that,  if  immediately  after  the  order 
the  detaining  creditor  or  creditors  had  agreed,  the  defendant  might  have 
released  Damoux  without  any  contempt  of  the  court,  indeed  would  have 
been  bound  to  do  so  :  the  only  consequence  would  have  been  that  he  would 
have  lost  the  benefit  of  the  act  in  the  legal  discharge  from  the  debts  in  his 
schedule.  But  when,  in  obedience  to  the  second  habeas  corpus,  the  de- 
fendant had  brought  Damoux  before  the  Central  Criminal  Court,  and  that 
court,  not  remandinor  him,  had  taken  him  out  of  the  defendant's  custody  and 
committed  him  to  Newgate,  the  defendant's  charge  of  him  entirely  ceased  : 
he  had  no  more  to  do  with  him  at  that  moment  than  the  sherifi*  of  Hamp- 

..Q.-.   shire,  who  had  'originally  arrested  him,  and  from  whom  he  had  re- 

'  J  ceived  him.  What  would  become  of  Darnoux  was  quite  uncertain : 
be  might  never  find  bail :  he  might  on  his  trial  have  been  convicted, 
imprisoned  for  more  than  the  fifteen  months,  or  have  been  sentenced  to 
transportation :  he  might  have  escaped  from  Newgate.  On  all  or  any  of 
these  suppositions  the  defendant  could  have  been  liable  for  no  escape. 

How  then  has  the  defendant's  legal  custody  of  Damoux  been  jevived  ? 

(a)  See  the  order,  I  A.  &  E.  377. 

(6)  See  secu  85  of  stat  1  6l  3  Vict.  c.  110,  to  the  same  effect 
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Without  any  warrant  or  atithority,  the  jailer  of  Newgate  has  brought  the 
prisoner  back  to  the  defendant's  prison,  and  he  has  receiv^ed  him.  The  jailer 
of  Newgate,  however,  having  no  authority  to  bring  him,  could  confer  on 
the  defendant  no  legal  right  to  detain  him ;  and  the  effect  of  the  original 
commitment  was  determined  by  the  authority  of  the  Central  Criminal  Court. 
It  could  scarcely  be  contended  that  during  the  imprisonment  in  Newgate  the 
prisoner  remained,  in  any  sense,  under  the  care  of  the  defendant,  so  as  that 
he  was  still  charged  with  the  cause.  This  could  not  be  contended  without 
holding  that  the  defendant  would  have  been  civilly  responsible  for  an  escape 
from  Newgate.  But  the  habeas  corpus  puts  this  out  of  question,  because 
it  rembved  the  prisoner  with  the  cause  ;  and  the  sheriffs  of  London  became, 
upon  the  commitment  to  their  prison,  for  the  time  at  least,  charged  with  the 
cause  :  and  then  the  defect  in  the  plaintiff's  case  is  the  want  of  any  legal 
determination  of  that  charge,  and  replacing  it  with  the  defendant. 

It  was  argued,  however,  that,  as  between  these  parties,  the  strict  legality 
of  the  custody  was  not  material :  and  a  passage  from  Lord  Coke's  commen- 
tary on  the  statute  of  Westminster  2,  c.  11,  (2  Inst.  382,)  was  cited:  that 
*"  this  act  extends  to  all  keepers  of  jails,  and  therefore  if  one  hath  r«-o- 
the  keeping  of  a  jail  by  wrong,  or  de  facto^  and  sufTereth  an  escape,  1  ^ 
he  is  within  this  statute,  as  well  as  he  that  hath  the  keeping  of  it  dejureJ*^  Bat 
this  statute  and  the  commentary  both  suppose  a  committal  by  proper  author- 
ity :  and  Lord  Coke  only  asserts  that  in  such  a  case  the  wrongful  officer 
shall  not  protect  himself  from  answering  to  the  lord  in  damages  for  the 
escape  of  his  defaulting  accomptant  by  his  own  wrongful  usurpation.  This 
is  but  just :  the  lord  must  have  the  party  committed  to  the  lawful  jail  with- 
in the  county,  and  ought  not  to  suffer  by  the  fact  that  there  is  an  usurping 
jailer.  But  this  has  no  bearing  on  the  present  case.  In  3  Bacon's  Abr.  122, 
7th  ed.,  Escape  in  Civil  Cases^  escape  is  defined  to  be  "  in  general," 
"  where  any  person,  who  is  under  lawful  arrest,  and  restrained  of  his  liberty, 
either  violently  or  privily,  evades  such  arrest  and  restraint,  or  is  suffered  to 
go  at  large  before  delivered  by  due  course  of  law."  And  under  the  letter 
(A)  are  collected  (a)  several  cases  to  show  what  is  meant  by  lawful  arrest; 
from  which  it  appears  that  the  distinction  is  between  process  voidable  and 
erroneous  but  unreversed,  which  the  jailer  is  bound  to  respect  and  is  there- 
fore protected  by,  and  process  void  or  no  process :  and  this  seems  highly 
reasonable.  Upon  this  distinction  the  case  of  Shirley  v.  Wrighiy  2  Ld. 
Ray.  775,  entirely  proceeded.  But  the  case  of  Bourne  v.  CooUngy  2  Shov. 
17,  pi.  10,  is  very  material  to  this  point.  That  was  escape  against  the  mar- 
shal, of  a  prisoner  turned  over  from  the  Fleet.  The  declaration  alleged  that, 
*virtute  hreois  de  habeas  corpus  directed  to  the  warden,  he  was  debito  r^^oc 
modo  commissus  to  the  King's  Bench :  and  the  court  arrested  the  1 
judgment,  because  "  it  does  not  appear  thai  he  was  commiUed;  for  be  cannot 
be  committed  by  an  habeas  corpus^  Here  then  there  was  a  habeas  corpus 
to  bring  the  plaintiff  up  from  the  Fleet ;  and  he  must  have  been  received 
by  the  marshal :  yet  the  court  held  that  the  want  of  a  committal  made  his 
evasion  no  escape  to  charge  the  marshal.  The  case  of  Boothman  v.  TJu 
Earl  of  Surryy  2  T.  R.  5,  seems  to  establish  the  same  principle,  and  prove 
something  like  the  converse  of  this  case.  There  the  defendant,  who  was 
the  chief  bailiff  of  a  liberty,  and  under  a  mandate  from  the  sheriff*,  had 
arrested  a  debtor,  and  had  him  in  his  custody  in  the  jail  of  his  liberty,  was 
neld  liable  to  an  action  for  an  escape  for  removing  him  out  of  the  liberty 
into  the  custody  of  the  sheriff,  and  placing  him  in  the  county  jail  without 

(a)  Vol.  3,  p.  123—129. 
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the  authority  of  any  habeas  corpus  or  other  writ  for  his  removal.  Asti- 
uoBSTy  J.,  says,  ^^  the  execution  was  complete  by  the  defendant's  arresting 
the  prisoner  within  his  bailiwick ;  ifsOj  the  prisoner  could  not  be  removed  to 
the  sher^  of  the  county  vnthout  some  legal  warrant.  This  is  as  much  an  escape 
in  the  defendant,  as  if  he  had  carried  the  prisoner  into  any  other  county." 
Yet  here  the  removal  was,  in  fact,  in  furtherance  of,  and  might  seem  to  com- 
plete the  execution  of,  the  ca.  sa.  to  the  sheriff.  So  jealous  is  the  law 
of  any  interference  Mrith  the  liberty  of  the  subject  without  lawful  warrant. 
According  to  this  case,  the  sheriffs,  whose  officer  the  keeper  of  Newgate  is, 
*7^1  ^^^  S^^'^y  ^^  ^^  escape  in  bringing  Darnoux  to  the  marshal ;  and, 
-'  if  *he  had  escaped  already,  how  could  the  marshal  be  also  guilty  of 
an  escape  ? 

We  conclude  therefore  that,  unless  the  defendant  be  precluded  by  his 
own  conduct  from  questioning  the  legality  of  the  custody  from  which  Dar- 
noux escaped,  this  action  cannot  be  maintained.  And  the  course  of  argu- 
ment used,  and  the  authorities  cited,  hare  alreadv  nearly  disposed  of  that 
latter  point.  The  evidence  here  shows  that  the  defendant,  by  his  deputy, 
was  aware  of  the  irregularity,  and  yet  received  the  prisoner.  In  every  case 
in  which  the  jailer  contests  the  liability  for  an  escape,  the  latter  circumstance 
must  have  occurred :  and  it  is  hardly  to  be  supposed  that  in  any  case  he  can 
be  i^orant  of  the  fact  that  there  has  been  no  warrant  or  other  authority  for 
receiving  the  prisoner :  the  legal  consequences  of  that  fact  it  is  not  material 
whether  he  knows  or  not.  As  ignorance  of  them  would  not  excuse  him  if 
anied  by  the  prisoner  for  false  imprisonment,  knowledge  of  them  ought  not 
to  prejudice  him  in  an  action  for  letting  him  go. 

The  cases,  indeed,  cited  before,  were  cases  in  which  the  objection  now 
urged  arose  on  the  record,  and  there  was  no  room  for  any  presumption  of 
fact ;  here  it  will  be  said  that  it  must  be  presumed  against  the  defendant, 
and  that  he  is  precluded  by  his  own  act  from  contravening,  that  there  was  a 
sufficient  authority  for  his  detention  of  Darnoux.  All  the  evidence  iii  the 
cause  shows  that  this  would  be  a  presumption  against  the  fact ;  yet,  if  the 
plaintiffs  had  been  prejudiced  by  the  defendant's  conduct,  the  rule  on  which 
we  have  frequently  acted  might  have  applied.  But  there  is  no  ground  for 
alleging  this.  If  the  defendant  had  no  authority  to  receive,  the  keeper  of 
mfjc^^  Newgate  had  no  *authorit}*  to  bring.  The  escape  had  already  taken 
^  place ;  and,  having  been  clearly  a  voluntary  one,  the  sheriffs  could 
not  have  retaken  or  detained  Darnoux ;  and,  if  the  defendant  knew  that  he 
had  no  authority  by  law  to  receive,  he  must  be  taken  in  fairness  to  have 
known  also  these  other  concurring  circumstances :  he  therefore  knowingly 
receives  an  escaped  prisoner  whom  he  knows  also  that  he  cannot  lawfully 
detain.  There  is  no  evidence  that  the  prisoner  objected  ;  the  act  of  receiv- 
ing therefore  was  not  unlawful ;  but  we  think  this  did  not  bind  the  defendant, 
as  against  the  present  plaintiffs  even,  to  do  an  unlawful  act,  (which  the 
detention  against  the  will  of  the  prisoner  would  have  been,)  and  thereby 
expose  himself  to  an  action  for  false  imprisonment. 

Upon  the  whole,  therefore,  we  think  the  rule  should  be  absolute. 

Rule  absolute. 


•789]  *BRUNT  v.  THOMPSON. 

The  tfoarts  do  not  take  judicial  notice  that  particular  places  are  or  are  not  within  «»ai^ 
ticniar  counties.  Therefore,  where  plaintiff,  having  undertaken  to  ^ve'  material  tvir 
dence  in  London,  produced  only  a  record  from  the  Tower,  but  gave  no  evidence  thai 
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the  part  of  the  Tower  from  which  the  record  came  was  in  London :  BcU,  that  he  «a« 
rightly  nonsuited. 
And,  on  a  motion  to  set  aside  the  nonsait,  the  conrt  refused  to  act  upon  aflidayits  then 
produced  as  to  the  situation  of  the  Tower. 

This  case  was  tried  before  Lord  Denman,  C.  J.,  at  the  London  sittings 
after  last  term ;  when  the  plaintiff  was  nonsuited. 

Cresswdly  on  a  former  day  in  this  term,  obtained  a  rule  calling  on  the 
defendant  to  show  cause  why  the  nonsuit  should  not  be  set  aside  and  a  nev 
trial  had.  The  venue  had  been  removed  from  Cornwall  to  London ,  cm  the 
plaintiff  undertaking  to  give  material  evidence  in  London.  On  the  trial  in 
London,  the  only  evidence  offered  in  fulfilment  of  the  undertaking  was  an 
office  copy  of  a  charter  from  the  Tower  of  London.  It  was  material  to  the 
plaintiff's  case ;  but  no  evidence  was  given  that  the  part  of  the  Tower  Cnom 
which  the  record  came  was  within  the  city  of  London ;  and  his  lordship 
directed  a  nonsuit  for  want  of  such  evidence.  The  managing  clerk  of  the 
plaintiff's  attorney  now  deposed  that  he  had  not  been  aware  that  such  evi- 
dence was  necessary ;  and  that,  from  the  late  hour  at  which  the  question 
arose,  (six  in  the  afternoon,)  he  had  not  the  means  of  then  procuring  the 
evidence  of  any  officers  of  the  city ;  and  that  he  believed  he  should  hare 
been  able  to  procure  the  evidence,  if  it  had  been  required  earlier.  The  re- 
cord was  brought  from  the  Wakefield  or  Hall  tower ;  and  affidavits  were 
now  put  in  for  the  purpose  of  furnishing  evidence  that  in  fact  the  place  from 
which  the  record  came  was  within  the  city  *of  London.  The  de-  r*7QQ 
fendants  put  in  affidavits  to  show  that  this  was  not  so.(a)  i- 

Erky  and  Montague  Smithy  now  appeared  to  show  cause :  but  the  court 
called  on' 

Sir  W,  W.  Folletty  Solicitor-General,  and  Cockbumj  in  support  of  the 
rule.  The  plaintiff  save  material  evidence,  which  was  in  the  city  of  Lon- 
don in  fact.  It  is  difficult  to  say  that  the  jury  were  to  try  a  question  of 
boundary :  and  it  may  be  questioned  whether  evidence  on  such  a  point  could 
have  been  made  the  subject  of  an  indictment  for  perjury  or  evidence  given 
to  contradict  it.  In  1  Stark.  £v.  509,  (3d  ed.,)  among  matters  not  requiring 
proof,  are  mentioned  "  the  known  divisions  of  the  kingdom :"  and,  from  the 
authorities  in  the  note,  it  appears  that  this  is  not  confined  to  the  superior 
counties,  and  that  the  courts  will  notice  ^^  that  a  county  is  coextensive  with 
a  particular  town ;"  Rex  v.  Baker^  1  Stark.  £v.  509,  note  (o),  (3ci  ed.,} 
(7th  Am.  ed.)  They  will  not  indeed  notice  the  local  situation  of  places 
within  particular  counties ;  DeyheVs  Casey  4  B.  &  Aid.  243,  (6  E.  C.  L. 
R. :)  but  it  has  never  been  held  that  they  could  not  notice  the  fact  that  a 
particular  place  is  within  the  county.  In  1  Tidd's  Practice,  612,  (9th  ed.,) 
cases  are  collected  as  to  the  evidence  necessary  to  be  given  under  such  an 
undertaking  as  this :  but  none  occurs  in  which  evidence  of  the  particular 
place  being  within  the  county  has  been  given.  In  fact  such  proof  nerer  is 
adduced.  [Lord  Denman,  C.  J.  There  seldom  *is  any  doubt.]  ■-•■^qi 
Prim^  facie,  the  Tower  of  London  is  in  London.  I 

Lord  Denman,  C.  J.  The  case  is  really  too  clear  for  argument.  I  coaM 
not  see  a  doubt  on  the  trial.  A  nonsuit  is  to  be  the  penalty  of  not  pro- 
ducing evidence  in  satisfaction  of  the  undertaking.  Of  course  the  fiict 
that  the  evidence  does  satisf)r  the  undertaking  must  be  brought  to  the 
mind  of  the  person  who  is  to  determine  whether  there  is  to  be  a  nonsuit  or 
not.    We  need  not  inquire  whether  the  place  is  within  London.      The 

(a)  8ee  3  Inst.  186.  The  facts  there  stated  were  discussed  in  the  affidavits.  Im 
morwg  for  the  rale,  4  Inst.  S61  was  cited. 
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plaintiff  has  not  complied  with  his  undertaking,  because  he  gave  no  proof 
at  the  trial  that  it  was  so.  The  rule  therefore  can  be  made  absolute  only 
on  payment  of  costs. 

Patteson,  J.  We  must  act  on  what  took  place  at  the  trial.  It  would 
be  utterly  absurd  to  set  diside  a  nonsuit  upon  evidence  afterwards  produced • 
The  judges  cannot  take  judicial  notice  of  the  extent  of  counties :  all  they 
can  notice  is,  that  such  and  such  counties  exist  in  fact.  Then  who  is  to 
give  the  proof?    The  party  who  gives  the  undertaking. 

Coleridge,  J.  In  deciding  whether  the  nonsuit  wi^  proper,  we  can  look 
only  at  what  took  place  at  the  time.  And  this  nonsuit  was  clearly  right, 
unless  a  judge  is  to  have  judicial  knowledge  whether  a  particular  spot  be  or 
be  not  in  London,  That  he  cannot  have.  I  do  not  understand  the  mean- 
ing of  the  authorities  referred  to,  as  given  by  Mr.  Starkie.  We  constantly 
have  trials  upon  disputes  as  to  the  extent  and  boundaries  of  counties. 
*7921  *Wi6HTMAN,  J.  Lord  Coke,  in  2  Inst.  557,  says  that  the  courts 
J  <<  take  notice  of  all  the  counties  of  England,  because  they  be  imme- 
diate to  them  for  direction  of  writs."  But  they  do  not  take  notice  of  par- 
ticular places  being  within  particular  counties :  only,  when  it  appears  that 
such  and  such  a  thing  took  place  within  a  county  named,  they  recognise 
the  fact  that  such  a  couuty  exists,  and  direct  the  writ  accordingly. 

Rule  absolute  on  payment  of  costs. 


DOE  on  the  demises  of  RICHARD  RAYER  the  younger,  WILLIAM 
ALLARD,  THOMAS  ALLARD,  and  ELIZABETH  ELLIS  UN- 
DON,  V.  STRICKLAND,  Clerk. 

A  lord  having  only  a  temporary  estate  in  his  manor  may  make  grants  of  copyhold  to 
endnre  after  the  determination  of  his  own  interest ;  bat  sach  grants  mast  conforo^ 
strictly  to  the  custom  of  the  manor. 

Therefore,  where  a  rector,  being  lord  in  right  of  his  rectory,  granted  lands,  which  until 
that  time,  had  been  held  at  the  rent  of  lOt.  and  two  hens,  habendum  to  A.,  B.,  and  C. 
for  their  lives  successively  and  that  of  the  survivor,  at  the  will  of  the  lord,  according 
to  the  custom  of  the  manor,  at  the  above  rent,  reserving  to  the  lord  for  the  time  being 
a  garden,  parcel  of  the  said  lands ;  and  the  succeeding  rector  afterwards,  and  while 
the  said  life-estates  were  subsisting,  made  a  grant  of  the  garden  to  D.,  E.,  and  F.  for 
the  like  term  of  lives,  at  the  will,  £c^  according  to  the  custom,  &e^  at  the  yearly  rent 
of  Si.  ;  and  no  sufficient  proof  was  given  of  any  custom  in  the  manor  so  to  parcel  copy* 
holds  and  apportion  rents : 

Heldy  that  the  latter  grant  was  void. 

Ejectment  for  lands  in  the  parish  of  Bredon,  Worcestershire.  Demises, 
(laid  January  6th,  1838,)  1.  by  R.  Raver  the  younger,  W.  and  T.  AUard ; 
2.  by  R.  Rayer  the  younger ;  3.  by  W.  Allard ;  4.  by  T.  Allard ;  6.  by  E. 
E.  Lindon.  Plea,  the  general  issue.  On  the  trial,  before  Gurney,  B.,  at 
the  Worcestershire  Spring  assizes,  1838,  a  verdict  was  found  for  the  plaan* 
tiff,  subject  to  the  opinion  of  this  court  upon  the  following  case. 
*7931  '^^  ^^*  ^^^^  Keysall,  clerk,  long  before  the  year  *1829,  and 
•I  until  his  death  in  1836,  was  rector  of  Bredon  in  the  coiinty  of  Wor* 
cester,  and,  as  such  rector,  was  lord  of  the  manor  of  the  rectory  of  Bredon, 
which  extends  over  about  160  acres:  and  within  it  there  were  formerly 
twelve  copyholds,  which  have  now  been  reduced  to  seven  or  thereabouts. 

The  premises  in  question  are  part  of  those  to  which  Sarah  Smith  was 
admitted  tenant  in  reversion  after  the  decease  of  Eleanor  Smith,  by  the 
copyhold  grant  of  17th  May,  1726,  hereinafter  mentioned :  and  the  premis''« 
so  granted  to  Sarah  Smith  were  again  granted,  together  with  other  premiser^ 
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to  Rowland  Bradstock,  John  Hunter,  and  Paul  Berrington,  by  the  hereafte^ 
mentioned  copyhold  grant  of  15th  April,  1755 :  and  the  premises  in  question 
were,  by  the  renewed  grant  of  23d  September,  1762,  hereafter  mentioned, 
and  made  by  William  Davenport,  the  then  rector  and  lord  of  the  manor, 
excepted  and  reserred  to  the  lord  out  of  the  copyhold  ^nt  by  the  de» 
scription  of  ^Mhe  garden  then  in  the  occupation  of  the  said  William  DaTes- 
port,  and  enclosed  with  a  brick  wall,"  being  part  of  the  tenement  aboT^ 
mentioned,  late  Eleanor  Smith's. 

It  appears  by  the  cqurt  rolls  that  the  garden  in  question  was,  in  1762,  ia 
the  possession  of  William  Davenport,  then  lord  of  the  manor  and  rector, 
and  by  a  living  witness  it  was  proved  that  the  garden  had  been  held  bj 
Mr.  Smith,  Mr.  Keysall,  and  the  present  Mr.  Strickland,  successively  rec 
tors  and  lords  of  the  manor,  and  has  been  during  all  that  time  used  as  the 
garden  of  the  rectory  house  of  the  parish  of  Bredon,  the  same  being  a  walkd 
garden  with  hothouses. 

The  defendant  is  the  present  rector  and  lord  of  the  manor,  and  as  socli 
came  into  and  is  in  possession  of  *the  garden,  and  has  used  it  as  the  r^^ 
garden  of  the  rectory  house.  ^ 

The  following  entries  appear  on  the  court  rolls  of  the  said  manor,  and 
relate  to  the  premises  in  question. 

'.'  17th  May,  1725.  Manor  of  the  rectory  of  Bredon  with  its  members. 

^^  Sarah  Smith,  spinster,  daughter  of  Eleanor  Smith,  widow,  took  fron 
the  lord  the  reversion  of  one  customary  messuage  and  half  a  virgate  of  laod, 
with  all  lands,  meadows,  pastures,  and  feedings  with  the  appurtenances  is 
Bredon  belonging  to  the  same  messuage,  all  of  which  premises  were  in  th< 
tenure  of  Eleanor  Smith,  and  formerly  were  in  the  tenure  of  Samuel  Hill  oi 
his  under  tenants,  and  were  parcel  of  the  customary  lands  of  the  manor  afo^^ 
said :  to  hold  to  her,  the  said  Sarah,  after  the  death,  surrender,  or  for^tuR 
of  the  said  Cleanor,  for  the  tenn  of  her  natural  life,  at  the  rent  of  lOf. 
and  two  hens  yearly,  and  all  other  customs  and  services,  and  an  heriot  ac- 
cording to  the  custom  of  the  manor;  And  the  said  Sarah  was  admitted) 
tenant  m  reversion." 

"15th  April,  1755.  The  Rev.  William  Davenport,  the  lord,  granted  tc 
Rowland  Bradstock,  clerk,  John  Hunter  and  Paul  Berrington  one  messuage, 
ten  acres  of  land,  and  one  acre  of  meadow  ground,  with  the  appurtenaoces, 
then  in  the  possession  of  John*  Turbitt,  deceased,  one  other  messua^,  tea 
acres  of  land,  and  one  acre  of  meadow,  with  the  appurtenances,  late  in  the 
possession  of  Eleanor  Smith,  deceased,  and  five  acres  of  land,  more  or  less, 
and  half  an. acre  of  meadow  ground,  with  the  appurtenances,  late  in  the 
possession  of  ■  Bartholomew,  widow,  deceasea  ;  and  which  said  two 
messuages,  several  parcels  of  land,  and  premises,  with  the  *appur-  r«»^ 
tenances,  lately  fell  into  the  hands  of  the  lord  of  the  said  manor :  to  ^ 
hold  to  the  said  R.  Bradstock,  J.  Hunter,  and  P.  Berrington  for  their  lives  and 
the  life  of  the  longer  liver  of  them  successively,  at  the  will  of  the  lord,  a^ 
cording  to  the  custom  of  the  said  manor,  at  the  usual  rents,  viz.  for  Torbitt-s, 
105.  and  two  hens ;  for  Smith's,  10s.  and  two  hens ;  and  for  BartholomeVs, 
6s.  and  two  hens;  heriots  and  all  other  customary  services."  The  said 
Rowland  was  admitted  tenant:  but  the  fealty  of  the  said  Rowland,  and  also 
the  fealty  and  admission  of  the  said  John  Hunter  and  Paul,  were  recited 
until,  &c.  There  is  also  an  entry  that  the  names  of  the  said  grantees  were 
used  in  trust  for  the  said  Rev.  William  Davenport,  his  executors,  adminis- 
trators, and  assigns. 
,    On  23d  September,  1762,  at  a  court  baron  of  the  said  WUliam  Daven* 
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port,  Rowland  Bradstock,  John  Hunter,  and  Paul  Berrington,  three  custom- 
ary tenants  of  the  said  manor,  surrendered  into  the  hands  of  the  lord  by  the 
steward,  according  to  the  custom  of  the  said  manor,  all  the  said  several  pre- 
mises described  in  the  grant  of  15th  April,  1755,  to  the  end  that  the  lord 
might  do  his  will  therewith :  whereupon  the  lord  granted  to  the  said  R. 
Bradstock,  P.  Berrington,  and  Samuel  Drinkwater,  all  and  singular,  the 
premises  aforesaid,  except  and  always  reserved  to  the  lord  of  the  said  manor 
for  the  time  being  the  garden  then  in  the  occupation  of  the  said  W.  Daven- 
port,  and  enclosed  with  a  brick  wall,  being  part  of  the  said  tenements  above 
mentioned^  late  Eleanor  Smithes:  to  hold  unto  the  said  R.  Bradstock,  P.  Ber- 
rington, and  S.  Drinkwater,  for  their  lives  and  the  life  of  the  longer  liver  of 
them  successively,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said 
manor,  payin?  to  the  said  lord  the  usual  rents,  viz. :  for  Turbitt's,  lOs.  and 
*7961  ^^^  *Bcns ;  for  Smith's,  10s.  and  two  hens ;  and  for  Bartholomew's, 
1  65.  and  two  hens.  The  said  Rowland  v/as  a4,mitted  accordingly, 
and  did  fealty ;  but  the  fealty  and  admission  of  the  said  Paul  «nd  Samuel 
were  respited  until,  &c.  And  it  was  to  be  noted  that  the  names  of  the  said 
Rowland,  Paul,  and  Samuel  respectively  were  used  in  that  grant  in  trust 
onl^  for  the  said  William  Davenport,  his  executors,  administrators,  and 
assigns. 

On  20th  January,  1775,  at  a  court  baron  held  of  the  said  William  Daven^ 
port,  Rowland  Bradstock,  Paul  Berrington,  and  Samuel  Drinkwater,  three 
of  the  customary  tenants  of  the  said  manor,  surrendered  into  the  hands  of  the 
lord  all  the  said  several  premises  comprised  in  the  two  last-mentioned  grants, 
to  the  end  that  the  lord  might  do  his  will  therewith  :  Whereupon  the  lord 
granted  to  John  Bradstock,  son  of  the  said  R.  Bradstock,  Barbara  Daven- 
port and  Mary  Davenport,  daughters  of  the  said  W.  Davenport,  all  the  said 
several  premises  with  the  appurtenances,  except  and  always  reserved  unto  the 
said  lord  of  the  said  manor  for  the  time  being  tfte  garden  then  in  the  occu-. 
pation  of  the  said  W.  Davenport,  and  enclosed  with  a  brick  wall,  being  part 
of  the  said  tenement  above  mentioned,  and  then  late  Eleanor  Smith's:  To 
hold,  except  as  aforesaid,  unto  the  said  J.  Bradstock,  B.  Davenport,  and  M. 
Davenport  for  their  lives  and  the  life  of  the  longer  liver  of  them  successive- 
ly, at  the  will  of  the  lord,  according  to  the  custom  of  the  said  manor,  paying 
to  the  said  lord  the  usual  rents,  viz. :  for  Turbitt's,  lOs.  and  two  hens ;  for 
Smith's,  IO5.  and  two  hens  ;  and  for  Bartholomew's,  6^.  and  two  hens.  The 
said  John  was  thereupon  admitted  tenant,  and  did  his  fealty;  but  the  fealty 
and  admission  of  the  said  Barbara  and  Mary  were  respited  until,  &c. :  and 
*7971  ^^  ^  ^  *^  ^  noted  that  the  names  of  the  said  John,  Barbara  and  Mary, 
J  respectively,  were  used  in  that  grant  in  trust  only  for  the  said  \V. 
Davenport,  his  executors,  administrators,  and  assigns. 

At  a  court  baron  holden  on  30th  July,  1813,  of  the  Rev.  John  Keysall, 
rector  of  Bredon,  the  said  lord  granted  to  Mary  Ann  Shakespear,  aged  about 
twenty  years,  the  reversion  of  the  said  pbemises,  then  late  in  the  possession 
of  Barbara  Davenport,  except  and  always  reserved  unto  the  lord  of  the  said 
manor  the  garden  then  in  the  possession  of  the  said  John  Keysall,  and  en- 
closed with  a  brick  wall,  being  theretofore  part  of  the  said  tenements  thereto- 
fore Eleanor  Smithes ;  and  also  one  cottage  or  tenement  and  garden  situate 
in  the  Church  Street  at  Bredon  aforesaid,  and  then  in  the  occupation  of 

Saunders,  widow :  To  hold  the  premises  with  the  appurtenances  unto 

the  said  Mary  Ann  Shakespear,  after  the  death,  surrender,  or  forfeiture  of 
John  Bradistock,  for  the  term  of  her  life,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor,  paying  yearly  to  the  lord,  when  the  reversion 

4h2 
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should  happen,  the  usual  rents,  viz.  :for  T^rbiU\  lOf .  and  two  hens;  mid  for 
Barthohmeuf\  6s.  and  two  hens. 

On  23d  September,  1829,  at  a  court-baron  of  the  said  John  Keysall,  clerk, 
before  James  Robert  Copeman,  steward,  the  said  lord  by  his  said  steward 
granted  unto  Richard  Rayer,  the  yoimger,  William  Allard,  and  Thomas 
Allard,  they  being  named  in  trust  for  the  aforesaid  John  Keysall,  his  execu- 
tors,  administrators,  and  assigns,  and  to  surrender  when  by  him  or  tbem 
they  should  respectively  be  thereunto  required,  all  thai  piece  or  parcel  of  land 
or  ground  then  and  theretofore  used  as  a  garden^  formerly  in  the  possession  of 
the  said  Rer.  W.  ^Davenport,  and  then  of  the  said  John  Keysall,  r^^ 
being  enclosed  by  a  brick  wall,  and  containing  by  estimation  one  ^ 
acre  and  seventeen  perches,  more  or  less,  having  the  church-yard  of  Bredon 
aforesaid  on  the  north-east  side,  the  road  leading  from  the  said  church-yard 
and  the  rectory  house  to  the  turnpike  road  on  the  east  side,  and  land  fonndy 
of  John  Drake,  Esq.,  and  then  of  Nathaniel  Dyer,  on  the  south  and  doiA 
west  sides  thereof,  with  the  appurtenances,  (which  premises  were  parcel  of 
the  copyhold  or  customary  lands  of  the  said  manor,  being  part  of  the  heredity 
ments  then  formerly  hela  by  Eleanor  Smith :)  To  hold  unto  the  said  gran- 
tees in  trust  as  aforesaid  during  their  natural  lives  and  the  life  of  the  longest 
liver  of  them',  successively,  at  the  will  of  the  lord,  according  to  the  custoo 
of  the  said  manor,  at  and  under  the  yearly  rent  of  2s,,  heriots,  and  all  other 
customs  and  services  theretofore  due  and  of  right  accustomed.  And  the  said 
Richard  Rayer  was  admitted  tenant  in  trust  as  aforesaid,  and  did  his  fealtj; 
but  the  fealty  and  admission  of  the  said  William  Allard  and  Thomas  Allard, 
were  respited,  until,  &c. 

The  property  so  granted  as  last  aforesaid  is  the  same  as  was  excepted  and 
reserved  to  the  lord  by  the  grant  of  the  23d  September,  1762 ;  and,  since 
that  grant,  was  held  by  him  and  the  several  successive  rectors  as  the  garden 
of  the  rectory  house,  with  conservatories,  hot-houses,  &c.,  erected. 

The  following  entries  also  appear  on  the  rolls  of  the  court.  (Extracts  from 
the  rolls  were  then  given,  beginning  in  1706,  and  ending  in  1775,  for  the 

Eurpose  of  showing,  together  >dth  the  other  statements  in  the  case,  that  it 
ad  been  customary  in  this  manor  to  make  grants  of  copyhold,  sereiiog 
parcels  which  had  been  *united  in  former  grants,  uniting  parcels  rt^gg 
which  had  been  separate,  and  apportioning  the  rents.    The  substance  *- 
of  these  extracts  will  be  found  in  a  note  below.(a) 

(a)  December  lOtb,  1706»  at  a  court-baron  of  the  Venerable  John  Webb,  clerir,  rectorof 
Breton  aforesaid,  MarshaH  Souon,  gentleman,  and  Elizabeth  Beard,  spinster,  and  HeofT 
Abl>ott,  son  of  John  Abbott,  clerk,  castomary  tenants  of  the  said  manor,  in  open  coon, 
sarrendered  into  the  hands  of  the  lord  all  that  parcel  of  land  then  used  for  a  fsrdea. 
called  News,  otherwise  Sutton's  Garden,  having  the  land  of  Charles  Parsons,  geotleotB. 
on  the  north  and  east  parts  of  the  said  garden,  and  the  highway  leading,  ftcatthewestesi 
and  parcel  of  a  customary  half-yard  land  then  in  the  tenure  of  the  said  M.  Sutton  or  his 
under-tenants.  At  the  same  court  William  Ricketts  and  John  Webb  the  younger,  gentle- 
man, surrendered  all  ftiat  other  parcel  of  land,  called  Stock's  Orchard,  parcel  of  a  half- 
yard  land  then  in  the  tenure  of  the  aforesaid  W.  Ricketts,  called  Stock's,  baring  tbecos- 
tomary  garden  of  John  Butler  on  the  southland  the  aforesaid  parcel  of  land  called  Nevs, 
otherwise  Sutton's  Garden,  on  the  north,  and  land  of  the  aforesaid  C.  Parsons  on  (be 
cast,  and  the  aforesaid  highway  on  the  west  parts  thereof:  whereupon  the  lord  bjbis 
steward,  granted  all  that  parcel  of  land  aforesaid,  called  News,  otherwise  Sutton's  Gar- 
den, all  that  other  parcel  of  land  called  Stock's  Orchard  aforesaid,  with  the  appurtenances, 
to  the  said  C.  Parsons  and  to  Susannah  Parsons  and  Mercy  Parsons,  bis  daughters,  b^ 
bendnm  to  the  said  C.  Parsons  and  S.  Parsons  and  M.  Parsons  for  the  term  of  their  lires 
and  the  life  of  the  longer  liver  of  them  successively,  according  to  the  eustnm  of  (he 
manor,  at  the  rent  of  It.,  and  10s.  for  and  in  lieu  of  a  heriot;  and  the  aforesaid  Charin 
did  fealty  and  was  admitted  tenant  thereof,  but  the  fealty  and  admission  of  the  aforesaid 
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'8001  *^"  ^  September,  1826,  at  a  general  couH*baron  of  the  said 

•I  Rev.  John  Keysall,  clerk,  rector,  &c.,  and  lord,  (inter  alia)  it  was 

*8011  ^^^^  enrolled.     ^'  The  homage  upon  *their  oath  presented  that  John 

-I  Bradstock,  Esq.,  late  one  of  the  copyhold  or  customary  tenants  of  the 

Snsannah  and  Mercy  were  respited  aotil,  dec.  At  the  same  court,  the  lord,  by  his  stew- 
ard, granted  and  confirmed  to  the  said  M.  Sutton,  E.  Beard,  and  H.  Abbo^  the  remain- 
der of  the  said  half-yard  land  called  News,  otherwise  Satton's,  except  the  garden  afore- 
said, for  the  term,  &c^  (for  lives,  as  in  the  preceding  grant,)  according  to  the  custom, 
dec,  nnder  the  usual  rent,  duties,  services,  and  heriots  for  and  in  respect  of  the  half- 
yard  land  aforesaid.  At  the  same  court,  the  lord,  by  his  steward,  granted  and  con- 
firmed to  the  said  W.  Ricketts  and  J.  Webb,  the  younger,  the  remainder  of  the  said 
half-yard  land  called  Stock's,  for  the  term,  dtc.,  (for  lives,  as  in  the  preceding  grant,) 
according  to  the  custom,  6cc»,  under  the  usual  rent,  duties,  services,  and  heriots  for  and 
in  respect  of  the  aforesaid  half-yard  land  called  Stock's. 

On  16th  November,  1746,  at  a  court-baron  of  the  Reverend  Prideanz  Sutton,  clerk, 
lord,  dec  and  rector,  dec.,  the  said  lord  granted  to  W.  Ricketts  the  reversion  of  all  that 

Sarcel  of  land  called  News,  otherwise  Sutton's  Garden,  theretofore  in  the  possession  of 
[.  Sutton  or  his  under-tenants,  and  also  all  that  other  parcel  of  land  called  Stock's  Or- 
chard, lying,  &Cn  all  which  premises  were  then  in  the  possession  of  Charles  Parsons, 
habendum  to  W.  Ricketts  for  his  life,  according  to  the  custom,  Ac,  after  the  death  or 
forfeiture  of  Susannah  Ashty,  widow,  and  Mercy  the  wife  of  Thomas  Hay  ward,  at  the 
yearly  rent  of  U.,  and  lOf.  in  lieu  of  a  herioL 

On  33d  September,  1768,  at  a  court-baron  of  the  said  Rev.  W.  Davenport,  rector,  dec, 
John  Ricketts  surrendered,  dtc^  according  to  the  custom,  dtc,  News,  otherwise  Sutton's 
Garden,  and  Stock's  Orchard,  to  the  end  the  lord  might  do  his  will  therewith :  and  at  the 
^ame  court  the  said  John  Ricketts  took  out  of  the  hands  of  the  lord  Stock's  Orchard :  to 
«rbom  the  lord  by  his  steward  granted  seisin,  dec,  to  hold  to  J.  Ricketts,  William 
Ricketts,  and  Edward  Ricketts,  for  their  lives  successively,  according,  dec.     At  the 
same  court,  the  lord,  by  his  steward,  granted  to  W.  Ricketts  and  E.  Ricketts,  sons  of 
J.  Ricketts,  and  to  the  said  J.  Ricketts;  their  father,  all  that  parcel  of  land  called  News, 
otherwise  Sutton's  Garden,  and  also  a  certain  orchard  called  Warner's  Orchard,  then  or 
late  in  the  occupation  of  Thomas  Warder,  habendum  to  W.  Ricketts,  E.  Ricketts,  ana 
J.  Ricketts  for  their  lives,  and  the  life  of  the  longer  liver  of  them,  successively,  at  the 
will  of  the  lord,  according  to  the  custom,  dec,  at  the  yearly  rent  of  It.  6</.,  fealty,  suit 
of  court,  and  for  a  heriot  lOt.,  and  all  other  rents  and  services :  and  W.  Ricketts  gave  a 
fine  as  agreed,  dec,  and  was  admitted,  dtCn  and  did  fealty:  fealty  and  admission  of 
Bdward  and  John  respited,  dtc    At  the  same  court,  Thomas  Hay  ward.  Esquire,  and 
Mary,  wife  of  l^homas  Warder,  (the  said  Mary  being  first  examined  apart,  dec,)  sur- 
rendered, &c.,  according  to  the  custom,  &c,  all  that  half-yard  land  with  the  appurte- 
nances, lying  in  Norton,  in  the  parish  of  Bredon  aforesaid,  theretofore  in  the  occupation 
ot  Alice  Rickards,  and  afterwards  of  M.  Sutton,  except  the  barn  and  stables  theretofore 
rrected,  and  the  close  of  pasture  whereon  the  barn  was  standing,  and  also  one  other  half- 
yard  land,  with  the  appurtenances,  theretofore  in  the  possession  of  Ann  Helmes,  widow, 
and  afterwards  of  Robert  Bompas  and  John  Smith  in  Bredon  aforesaid,  and  formerly 
held  by  M.  Sutton :  to  the  end  that  the  lord  might  do  his  will  and  pleasure  therewith. 
At  the  same  court,  the  lord,  by  his  steward,  granted  to  Paul  Berrington,  Rowland  Brad- 
stock,  and  Samuel  Drinkwater  the  premises  aforesaid,  together  with  the  before-excepted 
barn  and  stables,  and  the  close  of  pasture  whereon  the  bam  was  standing,  and  also  one 
other  customary  messuage,  and  one  other  half-yard  land  in  Bredon,  with  the  appurte- 
nances, formerly  in  the  possession  of  E.  Sutton,  widow,  and  afterwards  of  M.  Sutton, 
and  which  was  then  in  the  occupation  of  J.  Ricketts  as  under-tenant  thereof:  habendum 
to  the  said  Berrington,  Bradstock,  and  Drinkwater  for  the  term  of  their  lives,  and  the  life 
of  the  longest  liver  of  them  successively,  at  the  will,  d:c,  according  to  the  custom,  dec, 
at  the  usual  rents  and  services  accustomed,  and  3t.  6<L  for  every  heriot,  fealty,  suit  of 
eonrt,  dec :  and  the  said  P.  Berrington  was  admitted  and  did  fealty ;  but  the  admission  of 
Bradstock  and  Drinkwater  were  respited  until,  dec:  fine  given  by  Berrington :  note  that 
the  names  of  Berrington,  Bradstock,  and  Drinkwater  were  used  in  the  grant  in  trust 
only  for  Davenport,  his  executors,  administrators,  and  assigns.     At  the  same  court 
Thomas  Warder  surrendered,  dec,  one  customary  messuage,  four  acres  of  arable  liuid, 
and  half  an  acre  of  meadow  ground,  with  the  appurtenances,  in  Bredon,  formerly  John 
Butler's,  late  in  the  occupation  of  Edward  Clifton,  and  then  of  the  saidT.  Warder:  to  the 
end  that  the  lord  might  do  his  will  and  pleasure  therewith :  whereupon  at  the  same  court, 
the  lord,  by  his  steward,  granted  to  Samuel  Drinkwater,  William  Ricketts,  and  Edward 
Ricketts  the  said  premises  with  the  appurtenances,  except  a  certain  orchard  part  of  the 
aforesaid  premises  called  Warner's  Orchard :  habendum  to  Drinkwater  and  W.  and  £. 
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said  manor,  died  since  the  last  court  held  for  the  said  manor;  by  *who9e  .  r*oQa 
death  there  fell  to  the  lord  for  heriots  the  several  sums  following,  '- 
namely,  (inter  alia,)  for  hereditaments  formerly  £leaiior  Smithes,  2s,  6d. :  and 
that  Mary  Ann  Shakespear,  spinster,  was  the  person  next  entitled  in  rever- 
sion to  the  lands  and  tenements  of  which  the  said  John  Bradstock  died 
seised,  except  a  cottage  or  tenement  and  garden  situate  in  the  Church  Street 

in  Bredon  aforesaid,  and  in  the  occupation  of Saunders,  widow: 

which  said  Mary  Ann  Shakespear,  by  her  attorney,  being  present  ia  coiut, 
was  admitted  tenant  in  possession,  except  as  to  the  said  cottage  and  gaiden, 
to  the  premises  aforesaid ;  but  her  fealty  was  respited." 

The  question  for  the  opinion  of  the  court  was:  whether  the  grant  o(  23d 
September,  1829,  of  the  garden  therein  mentioned,  is  a  valid  grant,  and 
whether  the  lessors  of  the  plaintiff  are,  or  either  of  them  is  entitled  to  reco- 
ver the  possession  of  such  garden.  If  the  court  should  be  of  opinion  that 
the  grant  was  valid,  and  that  the  lessors  or  any  of  them  were  so  entitled 
to  recover,  the  verdict  was  to  stand.  But,  if  the  court  should  be  of  opinioa 
that  the  grant  of  the  23d  September,  1829  was  not  valid,  a  nonsuit  was  to 
be  entered. 

The  court  was  to  be  at  liberty  to  draw  any  inferences  or  find  any  bds 
which  in  the  opinion  of  the  court  the  jury  ought  to  have  drawn  or  found. 

The  case  was  argued  in  Trinity  term,  I841.(a) 

*CressweU  for  the  plaintiff.  One  objection  stated  by  the  defend-  r^ono 
ant  is  that  Mr.  Keysall,  being  lord  of  the  manor  as  rector  only,  could  *■ 
not  make  a  grant  to  endure  beyond  his  own  lifetime.  But,  in  grants  of 
copyhold;  it  is  immaterial  what  quantity- of  estate  the  lord  has;  nis  grant 
takes  effect  by  the  custom  ;  Coke's  Copyholder,  67 — 69,(6)  sect.  34 ;  and, 
if  he  ^^  were  legitimus  dominus  pro  tempore,  how  small  soever  his  estate 
was,  that  is  enough:"  p.  69.  To  the  same  effect  are  Co.  Lit.  58  b  :  darks 
V.  Pennifaiker^  4  Rep.  23  b,  third  resolution  ;  and  Sumyne's  Castj  8  Rep. 
63  a,  first  resolution.    Further,  it  is  objected  that  the  lord  could  not  divide 

Ricketts  for  their  lives,  &:c.,  (as  in  the  preceding  grant,)  at  the  will,  &c^  accordinsr  to  tbe 
custom,  6lc^  at  the  yearly  rent  of  6t.  and  two  hens :  and  Drinkwater  gare  a  fine,  icc^  and 
did  fealty  and  was  admitted:  fealty  and  admission  of  W.  and  E.  Ricketts  respited  until, 
&c. :  note,  that  the  names  of  Drinkwater  and  W.  and  £.  Ricketts  were  used  in  trust  oaIj 
for  Davenport,  his  executors,  &c. 

On  80th  Jannary,  1775,  at  a  court-baron  of  the  said  Rev.  W.Davenport,  Fanl  Berrin^ 
ton,  Rowland  Bradstock,  and  Samuel  Drinkwater,  three  of  the  customary  tenants,  Sce^ 
surrendered,  &c.  all  that  half-yard  land  with  the  appurtenances,  lying  in  Norton  io  the 
parish  of  Bredon,  theretofore  in  the  occupation  of  Alice  Rickards  and  afterwards  of  lfar> 
shall  Sutton,  with  the  bam  and  stables  theretofore  erected,  and  the  close  of  pasture 
whereon  the  barn  stood,  and  also  one  half-yard  land  with  the  appurtenances,  theretoTote 
in  the  possession  of  Ann  Helmes,  widow,  and  afterwards  of  Robert  Bompas  and  Joka 
Smith,  in  Bredon  aforesaid,  and  formerly  held  by  M.  Sutton ;  and  also  one  other  cus- 
tomary messuage,  and  one  other  half-yard  land  in  Bredon  with  the  appurtenances,  for- 
merly in  the  possession  of  Elizabeth  Sutton,  widow,  and  afterwards  of  M.  Snttoa.  tad 
which  then  was  in  the  occupation  of  John  Ricketts  as  under-tenant ;  to  the  end  that  the 
lord  might  do  his  will  and  pleasure  therewith.  At  the  same  court,  the  lord  by  his  stew- 
ard, granted  to  John  Bradstock,  eldest  son  of  the  said  Rowland  Bradstock,  Barbara  Da- 
venport and  Mary  Davenport,  daughters  of  the  said  William  Davenport,  the  pieoiises 
aforesaid  with  the  appurtenances,  habendum  to  the  said  J.  Bradstock,  B.  Davenport  and 
M.  Davenport  for  their  lives,  &c.,  (as  in  the  preceding  grant,)  at  the  will,  dcc^  accordiag 
to  the  custom,  &c.,  at  the  usual  rents  and  services  accustomed,  and  8s.  M.  for  every 
heriot,  and  the  said  John  Bradstock  was  admitted  tenant  and  did  his  fealty;  admissioa 
and  fealty  of  Barbara  and  Mary  respited  until,  dec.:  fine  given  by  Bradstock:  note  that 
the  names  of  John,  Barbara,  and  Mary  were  all  used  in  trust  for  W.  Davenport,  his  exe- 
cutors, dice. 

(a)  Jane  1st.    Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridge,  Js. 

(6)  Ed.  1764.    See  a  further  citation  in  the  judgment,  p.  810,  post. 


803]  2  Adolphus  &  Ellis,  N.  S.  921 

a  copyhold  tenement  and  re-grant  it  in  parcels.  But  there  is  no  rule  of  law 
that  a  lord  may  not  so  re-grant,  tuore  especially  as,  in  this  case,  there  is 
evidence  of  a  custom  to  mauke  grants  severing  entire  tenements,  or  joining 
parcels  uot  before  united.  (He  then  commented  upon  the  instances  stated 
in  the  case  ;  p.  799,  note  (a)  ant^.)  A  copyholder  may  alien  part  of  his 
copyhold  to  one  person  and  part  to  another,  and  may  compel  the  lord  to  ac- 
cept a  surrender  to  their  respective  uses ;  Snag  v.  FoXy  Palm.  342.  In  M^ 
tree  v.  Scutt^  6  East,  476  ;  Garland  v.  Jekyll,  2  Bing.  273  ;  and  HoUaway 
V.  Berkeley f  6  B.  &  C.  2,  where  the  consequences  of  subdivision  and  re- 
union of  copyhold  estates  were  much  considered,  no  doubt  was  suggested 
as  to  the  right  of  either  lord  or  copyholder  to  divide  or  re-unite  them. 

Hodgsofiy  contr^.     The  present  case  differs  from  those  last  cited,  in  which 
*8041  *^^  copyhold  tenements  were  *held  in  fee,  and  the  lord  does  not 
^   appear  to  have  had  a  qualified  interest.     But,  in  cases  like  the  pre- 
sent at  least,  where  the  lord  is  only  tenant  for  life,  and  makes  a  grant  not 
qualified  according  to  the  amount  of  his  own  interest,  the  grant  must  con- 
form strictly  to  the  custom,  on  which  its  validity  depends.     The  general 
rule  is  laid  down  in  Coke's  Copyholder,  91,  sect.  41 :  "  In  voluntary  admit- 
tances the  lord  is  an  instrument ;  for  though  it  is  in  lys  power  to  keep  the 
land  in  his  own  hands,  or  to  dispose  of  it  at  his  pleasure,  and  to  that  intent 
he  may  be  reputed  as  absolute  owner :  yet  because  in  disposing  of  it  he  is 
bound  to  observe  the  custom  precisely  in  every  point,  and  can  neither  in 
estate  nor  tenure  bring  in  any  alteration,  in  this  resipect  the  law  accounts  him 
custom's  instrument."     ^'  And  the  law  is  very  strict  in  this  point  of  reserva- 
tion ;  for  though  the  ancient  accustomable  rent  be  reserved  according  to  the 
quantity,  yet  if  the  quality  of  the  rent  be  altered,  the  heir  may  avoid  this 
grant.    For  if  the  ancient  rent  from  time  to  time  hath  been  20^.  in  gold,  and 
the  lord  reserveth  it  in  silver,  this  variance  of  the  quality  of  the  rent  is  in 
force  to  destroy  the  grant :  so,  if  the  ancient  rent  hath  oeen  accustomably 
paid  at  four  feasts  in  the  year,  and  the  lord  reserveth  it  at  two  feasts.     So, 
if  two  copyholds  escheat  to  the  lord,  the  one  of  which  hath  been  usually  de- 
oiised  for  20^.  rent,  the  other  for  10^.  rent,  and  he  granteth  them  both  by 
one  copy  for  one  rent  of  30«. ;  this  is  not  good :  and  so  if  a  copyhold  of  three 
acres  escheats,  which  hath  ever  been  granted  for  Zs.  rent,  and  the  lord 
granteth  one  acre,^nd  reserveth  pro  ratS  \s.  rent,  verus  et  antiquus  redditus 
*8051  ^  ^^^  reserved.  *But  if  a  copyhold  of  six  acres,  which  hath  ever  been 
.  -*   demised  for  6«.  rent  escheated  to  two  coparceners,  and  one  granteth 
three  acres,  reserving  3i.  pro  ratS :  this  is  a  perfect  reserving."    In  Gilbert 
on  Tenures,  198,  (tit.  Of  customary  and  copyhold  tenures^)  ailer  stating  that 
"he  only  that  hath  a  lawful  estate"  can  "make  voluntary  grants  upon 
escheats  or  forfeitures,"  it  is  added  :  "  In  such  grants  made  upon  forfeitures, 
&c.  the  ancient  services  must  be  reserved,  and  me  customs  also.     The  rea- 
son of  this  seems  to  be,  because  there  is  nothing  but  custom  to  warrant  the 
gi^t  by  copy,  which  ought  to  be  strictly  pursued  as  to  the  estates,  customs, 
services,  and  tenure,  or  else  it  is  not  the  estate  that  was  demised  before. 
But  yet  if  there  be  a  copyholder  in  fee,  it  seems  the  lord  may  release  part  cf 
the  services,  and  not  to  do  any  prejudice  to  the  copyholder's  estate ,  for 
there  is  an  estate  there  in  being  that  appears  to  be  the  old  estate  ;  but  when 
the  lord  grants  a  new  estate  by  copy,  since  it  is  an  estate  against  common 
^ht,  and  warranted  only  by  custom,  that  must  be  strictly  pursued  to  bind 
"ic  heir.    My  Lord  Coke  says,  '  If  the  ancient  customs  and  services  be  not 
reserved,  the  grant  by  copy  will  not  bind  the  heir  or  successor.' "    Black- 
stone,  (2  Bla.  Com.  370,)  lays  down  the  law  according  to  these  authorities, 
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and  says:  "If  a  copyhold  for  life  falls  into  the  lord's  hands,  by  the  tenant's 
death,  though  the  lord  may  destroy  the  tenure  and  enfranchise  the  land,  jet 
if  he  grants  it  out  again  by  copy,  he  can  neither  add  to  nor  diminish  the 
ancient  rent,  nor  make  any  the  minutest  yaiistion  in  other  respec^ts ;  nor  is 
the  tenant's  estate,  so  granted,  subject  to  any  charges  or  encumbrances  bj 
the  lord.  But  he  may  grant  it  for  a  *less  estate. "(a)  That  is  the  p^o^g 
utmost  he  can  do.  Where  a  distinct  tenement  has  been  held  at  a  "^ 
certain  rent,  he  cannot  grant  it  in  parcels,  apportioning  the  rent.  The  law 
does  not  permit  him  to  make  a  case  against  his  successor,  by  such  a  dem- 
tion  from  the  custom.  No  instance  has  been  found  in  which  the  right  to  do 
so  has  been  asserted.  The  authorities  agadnst  apportioning  the  rent  are  aa- 
thorities  likewise  against  parcelling  the  tenement.  Popham,  C.  J.,  says,  io 
Cray  v.  Kay  J  Cro.  Eiiz.  661,  that,  *'  one,  who  hath  a  particular  estate  in  a 
manor,  cannot  grant  a  copyhold  by  parcels,  or  demise  part,  and  rctam  tlK 
residue  himself:"  and  in  Harris  v.  JaySj  Cro.  Eliz.  699,  after  mentiooiDg 
the  acts  which  may  be  done  by  a  steward  without  authority  ^'  if  diey  come 
in  by  presentment  from  the  jury  or  of  necessity,"  he  says,  '^  but  acts  rdiu- 
tary,  as  the  grant  of  a  copyhold,  is  not  good.  And  if  a  lord  commands  be 
steward,  that  he  shall  not  grant  such  land  by  copy,  if  he  grants  it,  it  isToiiL 
So  if  he  diminish  the  ancient  rents  and  semces,  it  is  a  void  copy."  In  the 
case  of  ecclesiastical  leases  on  which  the  accustomed  yearly  rent  was  to  be 
reserved,  it  requi^  an  act  of  parliament  (39  &  40  6.  3,  c.  41)  to  sanctioi 
the  demisin?  in  parcels  at' apportioned  rents,  where  the  land  had  before  bees 
demised  undividedly,  though  the  new  rents  might  together  hare  equalkd 
or  exceeded  the  old.  The  present  is  an  analogous  case,  llie  right  of  a 
copyholder  in  fee  to  come  in,  paying  the  ancient  rent,  implies  (as  was  pobted 
out  in  Wharian  v.  Kingj  3  Anstr.  659)  a  compact  between  lord  and  teaaitf 
at  some  former  time,  when  the  reasonable  amount  *of  rent  was  as-  r^Q^ 
certained  and  agreed  to  between  them.  But  there  is  no  criterion  by  ^ 
which,  at  this  day,  an  ancient  rent  can  be  apportioned  so  as  to  make  it  dear 
that  a  proper  amount  is  reserved  upon  any  parcel  of  the  demised  land  cm 
the  principle  of  the  original  agreement,  and,  consequently,  that  the  loid  is 
doing  no  prejddice  to  his  successor.  Where  the  lord  holds  in  fee,  he  caa 
enfranchise  any  part  of  the  copyhold  completely ;  and  it  may  be  contended 
that,  as  he  might  thus  deprive  his  successor  of  the  whole  profits,  he  maj 
take  from  him  a  portion  by  altering  the  rent :  but  a  lord  holding  for  life  oqIt 
cannot  enfranchise  any  part ;  neither,  therefore,  can  he  grant  it  separateif, 
or  at  an  inadequate  rent,  or  on  inadequate  security  for  the  rent.  By  tbe 
grant  of  July  30th,  1813,  no  rent  is  reserved  for  any  part  of  the  land  fcr- 
merly  Eleanor  Smith's  ;  the  only  rent  secured  in  respect  of  that  land  afta 
the  grant  of  1813  took  eflect  would  be  the  2i,  for  the  part  comprised  in  tbe 
garden.  The  supposed  instances  of  severance  and  annexation  set  forth  ia 
the  case,  are  not  sufficient  to  establish  a  custom  contravening  the  geocfal 
rule  of  law,  that  a  lord  having  a  qualified  interest  must  mwe  his  graats 
strictly  in  conformity  to  the  practice  used  before  his  time,  and  reserve  tbe 
same  rents  out  of  the  same  lands.  It  does  not  appear  that  tbe  grants  in 
question  have  not  been  complained  of,  or  set  aside.  [Lord  Denmait,  C  J. 
When  called  upon  to  draw  inferences  of  fact,  we  must  assume  that  ererr 
thing  bearing  upon  the  (act  is  stated  in  the  case.]  The  instances  as  stated  are 
not  conclusive :  and  the  acts  set  forth,  if  parallel  to  those  now  in  questim, 

(a)  30th,  Stewart's  edition.    The  words  "  bat  he  may  grant  it  for  a  less  estate**  art 
not  in  Professor  Christian's  or  Mr.  Justice  Coleridge's  edition.    Mr.  Stewart  cites  Co. 
it.  5S  b. 
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ere  subject  to  the  same  objection.  [Lord  Dekman,  C.  J.  The  case  is 
Joosely  drawn.  And  it  would  be  cor  renient  if  parties  who  leave  it  to  us  to 
infer  nets  would  state  what  facts  they  wish  us  to  infer.] 
^8081  ^Cresswelly  in  reply.  There  is  no  authority  for  saving  that  an 
-I  ancient  fixed  rent  must  have  been  reserved  for  every  copyhold ; 
nor  does  the  case  show  that  an  ancient  rent  had  existed  here.  The  courts 
may  pronounce  what  is  a  reasonable  rent,  as  they  decide  what  is  a  reasona- 
ble fine  on  renewal  where  no  specific  amount  is  ascertained.  The  lord  may 
re-grant  at  a  greater  rent,  if  the  copyhold  comes  to  him  by  escheat:  Com. 
Dig.,  Copyhold^  (K.  10,)  citing  Smith  v.  Reynard,  2  Roll.  Rep.  235,  236, 
Tfictum  of  Ley,  C.  J.  It  is  contended  on  the  other  side  that  he  cannot  alter 
the  rent  to  his  successor's  prejudice ;  but,  if  the  successor  be  not  entitled  by 
custom  to  have  the  same  rent  secured  to  him,  he  b  not  prejudiced  by  an 
alteration,  though  from  a  greater  to  a  less  amount.  Here,  at  any  rate,  the 
successor  was  not  prejudiced  as  to  amount  of  rent,  for,  when  the  garden  was 
granted  at  2^.,  (September  23d,  1829,)  the  same  rent  had  been  reserved  for 
the  residue  of  the  land,  formerly  Smith's,  as  when  it  included  the  garden. 
[Patteson,  J.  The  reversion  of  that  residue  is  granted,  on  July  30th, 
1813,  at  no  rent.  Hodgson  said,  the  reversioner  is  admitted  in  1826.]  If 
that  grant  were  at  no  rent,  it  would  not  necessarily  follow  that  the  grant  of 
September  23d,  1829,  was  bad.  But  the  statement  is  not  clear ;  and  the 
omission  of  any  rent  for  the  residue  of  the  land,  formerly  Smith's,  has  the  ap- 
pearance of  a  clerical  error.  Cur.  adv.  mUL 

Lonl  Denman,  C.  J.,  in  this  term,  (January  18th,)  delivered  the  judg- 
ment of  the  court. 

The  facts  of  this  case  which  are  important  for  raising  the  question  to  be 
decided  are  the  following.  The  rector  of  Bredon  for  the  time  being  is  lord 
*8091  ^^  ^^^  manor  *of  the  rectory  of  Bredon.  The  lessors  claim  under  a 
-I  copyhold  grant  from  a  deceased  rector,^gainst  the  present  rector, 
who  is  the  defendant.  The  premises  in  dispute  now  forming  the  rectory  gar- 
den were  formerly  parcel  of  a  copyhold  tenement  held  at  an  entire  rent.  In 
1755  the  whole  fell  into  the  hands  of  the  lord,  a  Mr.  Davenport,  who 
granted  it  to  three  persons  for  their  lives  and  that  of  the  survivor,  in  trust 
for  himself.  In  1762  the  grantees  surrendered,  and  the  same  lord  re-granted 
it  on  the  same  trusts  to  the  same  grantees  at  the  same  rent,  ^*  excqid  and 
always  reserved  to  the  lord  of  the  said  manor  for  the  Hme^^  the  garden  now 
in  question.  In  1775,  on  a  surrender  to  the  same  lord,  he  made  a  similar 
grant,  with  the  same  exception,  to  other  grantees,  in  trust  for  himself.  In 
1813  a  similar  reversionary  grant  with  the  same  exception  was  made  by  a 
Mr.  Keysall,  a  succeeding  rector:  and,  on  the  23d  September,  1829,  he 
granted  to  Rayer  and  the  two  AUards,  (who  made  the  first  demise  to  the 
plaintiff*,)  in  trust  for  himself,  and  to  surrender  whenever  required  by  him  or 
his  personal  representatives,  the  garden  in  question,  to  hold  for  their  lives 
and  that  of  the  longest  liver,  at  a  new  rent  of  2s.  The  question  in  the  case 
is  the  validity  of  this  grant. 

It  was  not  seriouslv  contended,  nor  could  be,  that  the  grant  was  objection- 
able because  the  lana  had  been  for  some  time  before  in  the  hands  of  the  lord 
and  not  actually  demised ;  nor  merely  because  the  interest  granted  might  by 
possibility  endure,  and  had,  in  fact,  endured,  beyond  the  life  and  interest  of 
the  grantor :  both  of  these  standing  upon  points  of  copyhold  law  well  settled. 
But  it  was  strongly  insisted  that  the  general  law  of  copyholds  does  not 

*8101   ^'^^^^^  ^^^  ^^^  ^^^  ^^  ^'^'y  ^  ^P''^  tempore  to  make  severance  of  any 
-■  .copyhold  tenements  not  of  inheritance,  because  thereby  the  sue- 
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cessor  may  be  prejudiced ;  and,  further,  that  in  this  case  there  was  no 
evidence  which  would  warrant  us  in  finding  the  existence  of  any  special 
custom  in  this  manor  making  such  a  severance  as  this  legal. 

It  will  appear  on  examination  that  these  two  objections  resolve  tbemselres 
substantially  into  one.    According  to  the  general  principles,  the  grants  of 
any  person  with  a  temporary  interest  would  expire  with  the  detenoiinatioo 
of  that  interest.     The  special  principle  on  which  the  copyhold  grants  of  a 
lord  pro  tempore  stand  good  after  his  estate  has  ceased,  is,  that  tbe 
grantee's  estate  is  not  derived  out  of  the  lord's  only,  but  stands  on  the 
custom.     This  principle  is  agreed  on,  and  was  appealed  to  on  both  sides  ia 
the  argument  with  equal  confidence.     Lord  Coke,  in  his  Complete  Copy- 
holder, is  very  full  on  this  point,  in  ss.  34  and  41,  and  illustrates  the  prin- 
ciple by  a  number  of  satisfactory  instances.    But,  if  it  be  the  custom  whick 
renders  such  grants  valid,  it  must  follow  that  the  custom  must  be  observed. 
It  would  be  a  contradiction  in  terms  to  say  that  an  estate  stands  on  a  custom, 
which,  in  any  substantial  particular,  does  not  comply  with  and  is  not  war- 
ranted by  the  custom.    Accordingly,  Lord  Coke,  s.  34,  p.  €8,  says, ''  there- 
fore what  custom  doth  cov^rm  to  a  copyholder ^  the  law  will  ever  allow,  aod 
never  seek  to  avoid  it  in  respect  of  any  such  imperfection  in  the  grantors'  per- 
sons ;  and  the  quality  of  the  lord's  estate  is  no  more  respected  than  the  quality 
of  his  person :  for  if  his  interest  be  lawful,  be  his  estate  never  so  great  or  never 
so  little,  'tis  not  material :  for  be  it  in  fee,  or  be  it  in  tail  or  dower,  or   r^.. 
*as  tenant  by  curte^',  for  life  or  for  years,  as  guardian,  or  as  tenant  by  ^ 
statute,  or  as  tenant  by  elegit,  or  at  will ;  the  least  of  these  estates  is  a  suflBciesi 
warrant  to  the  lord  to  grant  any  copyhold  escheated  unto  him,  for  as  long  time 
as  the  custom  doth  allow,  the  ancient  rents  and  services  being  truly  resaved.^ 
And  upon  the  same  principle,  in  s.  41,  p.  90,  he  observes  that  in  voluntary 
admittances  the  lord  is  bound  to  observe  the  custom  precisely  in  eve^ 
point,  and  can  neither  u^  estate  nor  tenure  bring  in  any  alteration :  tlK 
reservation  of  "  the  true  and  ancient  rent"  is  a  particular  in  which  he  says 
the  law  is  very  strict.    An  alteration  of  the  quality,  though  the  quantity  be 
the  same,  as  from  gold  to  silver,  or  of  the  times  of  payment,  as  from  four 
feasts  in  the  year  to  two, — such  departures  as  these  from  the  customs^ 
reservation  he  states  to  be  of  force  to  destroy  the  grant.    In  the  case  of  Gay 
V.  Kay^  Cro.  Eliz.  661,  Popham,  C.  J.,  expresses  himself  thus:  ^'Tbe 
reason  why  tenant  in  dower,  or  a  particular  tenant  may  grant  a  copyhold  in 
reversion,  as  well  as  in  possession,  is  the  custom,  and  thereby  the  grant  is 
warranted ;  and  therefore  there  is  not  any  difference  in  either  of  the  cases: 
but  one  who  hath  a  particular  estate  in  a  manor,  cannot  grant  a  copyhold 
by  parcels,  or  demise  part,  and  retam  the  residue  himself.'' 

In  the  present  case,  the  substance  of  the  dealing  with  this  tenement  has 
been  this.  Mr.  Davenport,  desirous  of  prolonging  a  beneficial  interest  in  it 
beyond  his  incumbency,  grants  it  to  trustees  for  himself  for  their  lives ;  but, 
desirous  of  attaching  the  garden  to  the  rectory,  excepts  that  out  of  the  grant, 
to  the  lord  for  the  *time  being.  Mr.  Keysall,  his  successor,  feeling  r^oi^ 
perhaps  that  he  has  been  ill  used  by  him,  but  not  averse  to  following  ^ 
his  example,  has  made  a  similar  grant  of  the  garden,  all  that  remained,  in 
his  own  favour.  Mr.  Davenport,  although  he  granted  not  the  whole  of  the 
tenement,  reserved  the  ancient  entire  rent  that  had  been  paid  for  the  whole. 
Mr.  KeysREdl  has  reserved,  not.  the  ancient  rent  for  the  whole  tenement,  nor 
any  sum  stated  to  be  an  apportioned  part  of  it,  but  an  entirely  new  rent  of 
29.  The  authorities  above  cited  show  that  by  the  general  law  of  copyholds 
his  cannot  be  done  so  as  to  be  valid  against  the  successors;  for  the  custom, 
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livbicfa  alone  could  give  the  power,  has  not  been  pursued.  The  plaintifT 
must  therefore  rely  on  the  fects  stated  in  the  special  case  as  furnishing 
grounds  from  which  we  ought  to  find  a  special  custom  on  which  this  grant 
may  be  supported. 

A  custom  such  as  this  ought  to  be  made  out  by  clear  and  satisfactory  evi- 
dence ;  for  it  is  in  derogation  of  general  principles,  and  may  lead  to  the 
serious  prejudice  of  the  successor,  who  cannot,  at  the  time  the  act  is  done, 
interpose  for  his  own  protection,  (for  it  is  uncertain  then  who  it  may  be,  and 
he  has  no  title,)  and  who,  coming  perhaps  to  the  living  after  a  lapse  of 
many  years,  may  find  difficulty  in  ripping  up  the  transactions  of  his  prede- 
cessors. We  think  the  evidence  here  offered  quite  insufficient ;  the  in- 
stances adduced  are  few :  they  relate  mostly  to  one  tenement,  and  mostly 
occur  in  the  long  incumbency  of  Mr.  Davenport,  who  began  the  injurious 
dealing  with  this  very  tenement.  From  such  instances,  though  possibly  a 
jury  might,  we  think  they  ought  not  to,  have  found  a  special  custom ;  and, 
»8111  ^^^^^^  ^^^  ^^^^  purpose  substituted  for  the  jury,  we  decline  *to 
-I   find  it«    Our  judgment  therefore  will  be  for  the  defendant. 

Judgment  for  defendant. 
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Sir  WILLIAM  ROBERT  CLAYTON,  Bart,,  v.  CORBY. 

Under  stat  3  &  8  W.  4,  c.  71,  sects.  1, 4,  and  7,  an  enjoyment  as  of  right  for  thirty  years 
next  before  the  commencement  of  an  action,  may  be  proved  by  showing  that  the  party 
has  enjoyed  for  several  periods  amoantiDg  together  to  thirty  years,  and  that,  darisf 
the  whole  time  between  sach  periods  and  between  the  last  of  them  and  the  action,  (if 
such  period  intervened,)  the  estate  over  which  the  right  has  been  exercised  was  ia  the 
hands  of  a  tenant  for  life. 

Defendant  pleaded,  generally,  that  he  had  enjoyed  as  of  right  for  thirty  years  not  Ufm 
the  commencement  of  the  action;  plaintiff  replied  that  a  life-estate  was  ootsiandiiis 
(or  twenty-seven  of  the  said  thirty  years ;  defendant  rejoined  that  such  estate  did  aot 
continue  daring  any  part  of  the  said  thirty  years ;  and  issue  was  thereapon  joined. 
I>efendant  proved  enjoyment  daring  two  periods,  amounting  together  to  thirty  yean, 
one  period  before  and  one  aAer  the  life-estate.  Held  that  the  issue  oq  his  part  was 
supported. 

Evidence  that  daring  the  alleged  enjoyment  the  estates  over  which,  and  in  right  of  whicb, 
it  has  been  exercised  were  held  by  the  same  person,  disproves  enjoyment  as  of  nglit: 
the  fact,  therefore,  need  not  be  specially  pleaded,  but  may  be  proved  under  a  mere  tn- 
verse  of  the  enjoyment. 

Declaration,  30th  December,  1839,  in  trespass,  for  breaking  and  enter- 
ing plaintiff's  close,  called  Marlow  Common,  at  the  parish  of  Great  Marktr, 
in  Buckinghamshire,  and  digging  up  and  carrrying  away  the  clay,  &c. 

Pleas.  1.  That,  before  and  at  the  titles  when,  &c.,  defendant  had  beoi 
and  was  the  occupier  of  a  tenement,  &c.,  to  wit  a  brick  kiln,  atttate,  Jcc, 
and  that  defendant,  while  he  was  such  occupier,  and  all  the  occupiers  for  the 
time  being,  of  the  said  tenement,  for  the  full  period  of  sixty  years  next  be* 
fore  the  commencement  of  this  suit,  have  respectively  had  and  enjoyed  as 
of  right  and  without  interruption,  and  defendant  still  as  of  right  ought 
to  have  and  enjoy,  a  right  to  dig,  take,  and  carry  away,  in,  out  of,  and  from 
the  said  close  in  which,  &c.,  so  much  of  the  clay  of  the  said  close  in  which, 
&c.,  as  was  at  anv  time  required  by  him  and  them,  his  and  their  servants, 
for  the  purpose  of  making  bricks  in  and  at  the  said  bilck  kiln  in  eveiy  year 
and  at  all  times  of  the  *year.  Justification,  in  exercise  of  the  said  [•oii 
right.     Verification.  '• 

2.  The  like  plea,  only  stating  the  right  to  have  be^n  enjoyed  for  thirty, 
instead  of  sixty^  years,  next  before  the  commencement  of  the  action. 

Replication.  To  plea  1,  denying  the  sixty  years'  enjoyment  Conclusion 
to  the  country.    Issue  thereon. 

To  plea  2.  That,  before  and  at  the  time  of  the  making  of  the  indenture 
after  mentioned,  William  Clayton,  Esq.,  (afterwards  Sir  W.  Clayton,  Baro- 
net,) was  seised  in  his  demesne  as  rf  fee  of  the  clos-;  in  which,  &c.,  and, 
being  so  seised,  afterwards,  and  before  the  commencement  of  the  said  thirty 
years,  and  before  the  commencement  of  the  having  or  enjoying  of  the  sup- 
posed right  in  the  second  plea  mentioned,  viz.  on  July,  15th,  1785,  by  in- 
denture then  made  between  the  said  W.  Clayton,  of  the  first  part,  29r  Wil- 
liam East  of  the  second  part,  Mary  East  of  the  third  part,  Arthur  Annedey 
of  the  fourth  part,  and  Richard  Aldworth  Neville  and  Francis  Milman  ami 
Augustus  Henry  East  of  the  fifth  part  (profert),  after  reciting  that  a  marriage 
was  intended  between  the  said  W.  Clayton  and  Mary  East,  the  said  W. 
Clayton  did  grant,  bargain,  sell,  release,  and  confirm  to  Neville  and  Anne^- 
ley  (in  their  actual  possession  then  being  by  a  bargain  and  sale  thereof  made 
to  them  by  the  said  W.  Clayton  by  indenture  of  the  day  next  before,  &c) 
and  to  their  heirs,  among  other  thin^,  the  close  in  which,  &c.,  habendam 
to  Neville  and  Annesley  and  their  heirs,  to  the  use  of  the  said  W.  Claytoa 
and  his  heirs  until  the  marriage ;  and,  from  and  after  the  solemnization,  &c. 
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to  the  uses,  &c.,  after  mentioned,  viz. :  to  the  use  of  the  said  W.  Clayton 
and  his  assigns  during  his  life,  without  impeachment  of  waste :  and,  firom 
^8151   ^"^     ^^  ^^^  determination  of  that  estate  by  forfeiture  or  otherwise  *in 

-■  the  lifetime  of  the  said  W.  Clayton,  to  the  use  of  Neville  and  Annes- 
ley  and  their  heirs  during  the  said  W.  Clayton's  life,  upon  trust  to  preserve 
contingent  uses  and  estates,  &c. :  and,  from  and  after  his  decease,  then,  as 
to  the  close  in  which,  &c.,  to  the  use  of  the  first  and  every  other  son  of  the 
said  W.  Clayton  by  the  said  Maiy  East,  severally  and  successively  in  tail ;  and, 
in  default  of  such  issue,  then,  as  to  the  said  close  in  which,  &c.,  to  the  use 
of  the  said  W.  Clayton,  his  heirs  and  assigns  for  ever.  Averment,  that  af- 
terwards, and  before  the  commencement  of  the  thirty  years,  and  before  the 
commencement  of  the  having  or  enjoying  of  the  supposed  right  in  the  second 
plea  mentioned,  to  wit  on,  &c.,  the  marriage  was  solemnized,  and  afterwards, 
to  wit  on,  &c.,  the  plaintiff  was  bom  the  first  son  of  the  said  W.  Clayton 
and  Mary.  That  the  said  Mary  died,  viz.  on,  &c.,  and  that  the  said  W. 
Clayton  continued  alive,  and  the  said  life-estate  so  created  and  vested  in 
him  as  aforesaid  continued  for  and  during  divers  to  wit  twenty-seven  years 
of  the  said  thirty  years  in  the  said  second  plea  mentioned ;  and  afterwards, 
and  during  the  said  thirty  years,  the  said  W.  Clayton  (then  called  Sir  Wil- 
liam Clayton,  Baronet),  to  wit  on^^  February,  a.  d.  1834,  died,  leaving 
the  plaintiflT,  his  eldest  son  and  heir,  him  surviving,  who  thereupon  then  be- 
came and  was,  and  still  is,  seised  in  his  demesne  as  of  fee  of  and  in  the 
said  close  in  which,  &c.  And  the  plaintiff*  further  says  that  the  having  and 
enjoying  of  the  said  supposed  right  in  the  said  last  (second)  plea  mentioned 
was,  for  and  during  the  whole  of  the  life  of  the  said  W.  Clayton,  and  for 
and  during  all  the  time  in  that  behalf  in  the  said  last  (second)  plea  men- 
tioned, without  the  knowledge  or  consent  and  against  the  will  of  the  plain- 
tiff. Verification. 
*8181       Rejoinder.     That  the  life-estate  alleged  in  the  *replication  to  the 

-■  last  plea  to  have  been  created  did  not  continue  for  and  during  any, 
or  any  part  of,  the  said  thirty  years  in  the  said  last  plea  mentioned,  in  manner 
and  form,  &c.     Conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Alderson,  B.,  at  the  Buckinghamshire  Spring  assizes, 
1840,  the  creation  of^the  life-estate,  July  15th,  1785,  and  its  determination 
in  1834,  were  proved  on  behalf  of  the  plaintiff.  The  defendant  proved  that 
he  had  occupied  the  kiln  for  about  twenty-seven  years,  and  that  he  and  his 
predecessors  in  such  occupation  had  dug  clay  in  the  locus  in  quo  for  use  at 
the  kiln,  from  1761  till  the  commencement  of  this  action.  The  plaintiff's 
counsel  contended,  as  to  the  second  issue,  that,  assuming  a  user  of  the  al- 
leged right  to  be  proved  during  thirty  years,  partly  before  and  partly  sul)- 
sequent  to  the  life-estate,  yet  the  term  so  made  up  was  not  a  period  of  thirty 
years  **next  before"  the  action,  within  the  ir;eaning  of  stat.  2  &  3  W.  4,  c. 
71,  s.  4,  but  that  the  thirty  years  literally  '^next  before"  the  action  w*ere 
that  period,  and  therefore  the  rejoinder  was  not  supported.  The  learned 
judge  reserved  the  point.  With  reference  to  the  first  issue,  the  plaintiff's 
counsel  adduced  evidence  to  show  that  the  defendant's  predecessors,  when 
exercising  the  alleged  right  on  the  common,  held  the  kiln  as  tenants  to  the 
late  Sir  William  Clayton.  The  defendant's  counsel  objected  to  this  evidence, 
as  setting  up  matter  which,  by  sect.  5,  was  not  available  unless  specially 
pleailed ;  and  they  contended  further  that,  by  sect.  1,  a  right  enjoyed  for 
sixty  years  could  be  defeated  only  by  proof  of  an  agreemcut  in  writing  under 
which  it  had  been  exercised.     It  was  answered  that  the  object  of  me  evi 
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dence  was  to  show  unity  of  possession,  whicb  proof  negatived  any  sucb 
exercise  of  right  as  the  defendant  had  ^alleged  in  his  first  plea,  and  r^r>,- 
supported  tlie  plaintiff's  i^ue  on  that  plea,  llie  learned  judge  ad-  ■■ 
mitted  the  evidence.  And  he  left  it  to  the  jury  to  say,  on  the  first  issue, 
whether  the  taking  of  clay  had  in  fact  been  practisea  by  the  occupiers  of 
the  kiln  from  March,  1761,  downwards;  and  whether  this  bad  been^done  as 
of  right ;  leaving  to  their  consideration  the  evidence  as  to  the  tenancy  and 
user  by  the  tenants.  The  jury,  in  delivering  their  verdict,  said :  **  We  think 
they  were  in  the  practice  of  taking  clay  in  March,  1761,  but  not  as  of  right." 
They  also  found  that  the  user  for  sixty  years  was  not  as  of  right.  A  verdict 
was  taken  for  the  plaintiff  on  both  issues,  subject  to  a  motion  to  enter  a 
verdict  for  the  defendant.(a) 

B,  Andrews^  in  the  ensuing  term,  moved  for  a  rule  to  show  cause  why 
the  verdict  should  not  be  set  aside  and  a  verdict  entered  for  the  defendant 
on  both  issues,  or  why  a  new  trial  should  not  be  had.  On  the  first  poiot 
taken  at  the  trial  he  cited  Onky  v.  Gardiner^  4  M.  &  W.  496 :  he  repeateil 
the  objections  to  the  admissibility  of  proof  as  to  unity  of  possession ;  and 
he  contended  that  the  evidence  on  this  point  was  insufficient,  for  that,  when 
the  acts  of  user  were  done,  the  kiln  was  under  lease,  and  it  did  not  appear 
that  the  late  Sir  W.  Clayton,  at  that  tim^^  had  ever  had  it,  except  as  rever- 
sioner. The  court  intimated  a  strong  opinion  that  the  objections  to  proof 
of  unity  of  possession  were  not  tenable,  inasmuch  as  that  proof  tended  to 
negative  the  enjoyment  alleged  by  the  defendant :  but  they  granted  a  rule 
nisi  generally.     In  Trinity  vacation,  1841,(6) 

*&lly  and  ByUs  showed  cause.  As  to  the  first  point ;  stat.  2  &  r^,g 
3  W.  4,  c.  71,  s.  4,  requires  that  the  thirty  years  on  which  a  pre-  ^ 
scriptive  right  is  to  be  founded,  under  sect.  1,  '^  shall  be  deemed  and  taken 
to  be  the  period"  of  thirty  years,  '^  next  before  some  suit  or  action  wherein 
the  claim  or  matter  to  which  such  period  may  relate  shall  have  been  or  sbali 
be  brought  into  question."  Thirty  vears,  the  reckoning  of  which  b^oi 
from  1761,  cannot,  in  any  literal  or  plain  acceptation,  be  deemed  a  period 
of  thirty  years  "  next  before"  a  siiit  commenced  at  the  end  of  1839.  The 
defendant  relies  on  sect.  7,  which  enacts,  ^'  that  the  tiipe  during  which  any 
person  otherwise  capable  of  resisting  any  claim  to  any  of  the  matters  before 
mentioned  shall  have  been  or  shall  be  an  infant,"  &c.,  ^^  or  tenant  fi>r  life/' 
^'  shall  be  excluded  in  the  computation  of  the  periods  herein-beibre  men- 
tioned, except  only  in  cases  where  the  rig[ht  or  claim  is  hereby  declared  to 
be  absolute  and  indefeasible."  A  question  may  be  raised,  whether  thb 
clause  relates  to  the  interpretation  of  the  act,  or  applies  to  the  constructioa 
of  pleadings  and  means  that  a  plea  of  thirty  years'  enjoyment,  next  befoir, 
&c.,  shall  be  construed  as  signifying  those  thirty  years,  next  before,  &c.) 
during  which  no  life-estate  has  subsisted.  But  the  words  excluding  certain 
intervals  ^'  in  the  computation  of  the  periods  herein-before  mentioned"  most 
clearly  be  read  as  furnishing  the  principle  on  which  the  statute  itself  is  to  be 
interpreted :  the  rule  as  to  the  construction  of  pleadings  must  be  taken  fiom 
sect.  5,  which,  afler  stating  how  the  enjoyment  of  a  nght  shall  be  alleged 
by  the  party  relying  on  it,  in  cases  within  the  statute,  enacts  that,  *'  if  the 
other  party  shall  intend  to  rely  on  any  proviso,  exception,  incapacity,  disa* 
bility,  contract,  agreement,  or  other  matter  herein-before  mentioned,  or  oo 

(a)  See  the  conclasion  of  the  judgment ;  p.  827,  post. 

lb)  Jane  I5tb.    Before  Lord  Denman,  C.  J^  Patlesony  Williams,  and  Coleridge,  la. 
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•8191  ^^y  cause  or  *matler  of  fact  or  of  law  not  inconsistent  wilh  the  sini- 
J  pie  fact  of  enjoyment,  the  same  shall  be  specially  alleged  and  set  forth 
in  answer  to  the  allegation  of  the  party  claiming,  and  shall  not  be  received 
in  evidence  on  any  general  traverse  or  denial  of  such  allegation."  Here 
the  intention  is  manifest,  that,  if  a  plaintiff  or  defendant  would  set  up  a  life- 
estate  in  answer  to  the  claim  of  right,  he  should  specify  the  fact  in  his  repli- 
cation or  plea;  and  the  same  rule  must  extend  to  other  cases  where  the 
party  pleading  would  avail  himself  of  the  intervention  of  a  life-estate.  And, 
in  a  case  like  the  present,  unless  he  show  the  particular  fact,  it  wili  be 
'*  deemed  and  taken"  (according  to  s.  4)  that  the  thirty  years  relied  upon 
are,  literally,  the  thirty  years  "  next  before"  action  brought.  It  may  be  con- 
tended that  the  existence  of  a  life-estate,  in  a  case  like  this,  is  a  matter  not 
within  the  defendant's  cognisance:  but  this  difficulty  cannot  warrant  a 
strained  construction  of  the  statute :  and  the  defendant,  if  he  has  a  doubt  as 
to  the  fact,  may  plead  as  at  common  law,  or  may  state  his  enjoyment  as 
commencing  at  the  time  when  it  did  in  truth  commence,  leaving  it  to  the 
plaintiff  to  allege  the  subsequent  life-estate,  if  available  as  an  answer. 

The  second  issue,  therefore,  on  the  defendant's  part,  is  not  borne  out  by 
the  evidence,  even  if  two  periods,  preceding  and  following  a  Iife-eslate,  can 
be  united  for  the  purpose  of  makitig  up  an  enjoyment  of  thirty  years  next 
before  the  commencement  of  the  action.  But  the  attempt  so  to  unite  them 
is  against  the  plain  language  of  the  statute.  If  it  had  been  meant  that  an 
enjoyment  for  five  years  immediately  before  action  brought  might  be  coupled 
with  an  enjoyment  for  twenty-five  years  ending  more  than  fifty  years  ago,  so 
*82m  P^^^'^^^i'"  3"  intention  would  have  been  expressed  *in  some  part  of  the 
J  act.  The  life-estate,  if  not  strictly  an  interruption  within  the  mean- 
ing of  sect.  1,  has  the  same  effect  upon  the  claim  of  right,  and  precludes  the 
claimant  from  alleging  that  he  has  enjoyed  for  thirty  years  "  next  before" 
action  brought.  [Coleridge,  J.  According  to  your  construction,  the  ac- 
quiring of  title  by  thirty  years'  enjoyment  may  always  be  prevented  by  a  life- 
estate  of  the  shortest  continuance.  Sect.  7,  appears  intended  only  to  suspend 
the  right  during  a  life-estate :  you  make  the  life-estate  an  actual  interruption. 
The  object  of  the  statute  seems  to  be  that,  during  the  life-estate,  user  shall 
not  advance  the  right,  nor  the  life-estate  impair  it.]  If  the  court  once  de- 
part from  the  literal  meaning  of  the  clause,  great  confusion  will  be  intro- 
duced :  rights  may  be  founded  upon  user  before  the  time  of  living  memory  : 
two  periods  of  enjoyment  may  be  joined,  although  several  life-estates  have 
intervened,  and  although  there  has  not  only  been  an  intervening  life-estate, 
but  an  actual  interruption,  within  the  meaning  of  sect.  1,  while  that  estate 
subsisted.  [Patteson,  J.  A  party  who  set  up  the  life-estate  to  show  that 
there  had  deen  no  enjoyment  during  a  certain  period  could  not  allege  an  in- 
terruption of  the  enjoyment  during  the  sape  period.]  Tliat  gives  an  undue 
benefit  to  persons,  claiming  rights  of' this  kind.  [Patteson,  J.  Sect.  7^ 
contemplates  a  reckoning  of  thirty  years,  exclusive  of  some  period  duriii||* 
which  a  disability  lay  upon  the  person  who  might  otherwise  have  resisted 
the  claim.  According  to  you,  there  would  be  no  case  in  which  the  thirty 
years  could  be  so  computed.]  The  meaning  i^,  that  there  must  be  a  full 
period  of  thirty  years  after  such  disabihty  has  ceased;  In  the  case  of  infiints^ 
that  clearly  must  be  so. 

•ft2l  1       ^^  ^°  ^^®  ^^  ^^^"^ '  unity  of  possession  was  an  *answer  to  the  pl»; 
J   and  it  was  available  without  being  specially  repKed.  Onlepv,  Gordi" 
neTj  4  M.  &  W.  496,  is  a  direct  authority  on  both  these  latter- points*    The 
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decision  there  was  on  sect.  2,  but  applies  equally  to  sect.  1.  In  Gay  t. 
Shacheray,  2  M.  &  Rob.  244,  where,  to  a  plea  of  sixty  yeais'  user,  the 
plaintitr  replied  only  by  trarersingthe  enjoyment  as  of  right,  he  was  allowed 
to  prove  unity  of  possession,  and  gave  evidence  that  the  owner  of  one  tene- 
ment had  become  tenant  of  the  other,  and  had  granted  a  sub-lease,  under 
which  enjoyment  was  had  during  the  time  in  question.  It  makes  do  differ- 
ence, in  this  case,  that  the  kiln  was  held  by  a  tenant,  Sir  William  Claytoa 
being  reversioner,  and  not  by  Sir  William  himself. 

B.  Andrews  and  Gunnings  contra.  This  court  held,  in  Bichards  j. 
Fry,  7  A.  &  £.  698,  (34  £.  C.  L.  R.,)  that  the  correct  mode  of  pleading  a 
thirty  years'  enjoyment  was  to  follow  the  words  of  the  statute  in  sect  4,  and 
allege  a  user  for  thirty  years  next  before  the  commencement  of  the  suit  Bur 
to  hold  that  those  words  necessarily  meant  a  period  immediately  preceding 
would  defeat  the  provisions  of  sects.  7  and  8.  The  eflfect  of  sect  7,  is, 
that  in  reckoning  the  years  next  before  the  commencement  of  the  suit,  tliose 
durmg  which  a  life-estate  subsisted  must  be  considered  as  if  struck  out:  and 
this  is  consistent  with  Oniey  v.  Crardiner.  [Coleeidge,  J.  It  is  not  se- 
cessaxy  for  your  case  to  treat  the  intervening  years  as  a  blank  for  all  pur- 
poses. Suppose,  during  the  tenancy  for  life,  some  exercise  of  the  alleged 
right  commenced,  and  me  tenant  brought  an  action  and  obtained  judgment, 
and  the  user  then  ceased  for  a  time :  would  not  that  be  an  effectual  inter- 
ruption ?  Or  do  you  say  that  the  tenant  for  life  cannot  ^protect  the  r«c^j 
estate  against  such  an  Lertion  of  right  by  interrupting  ft  ?]  It  is  l^^ 
difficult  to  say  how  such  an  interruption  could  become  available  in  pleading. 
[Coleridge,  J.  It  is  sufficient  for  you  to  say  that  the  years  of  the  tenancy 
for  life  cannot  be  reckoned  for  the  purpose  of  making  title.]  Difficulties 
may  be  suggested,  as  in  the  case  where  several  life-estates  have  intervened 
between  the  periods  of  user;  but  the  possibility  of  such  cases  cannot  weigh 
where  the  facts  raise  no  doubt,  and  does  not  warrant  a  construction  which 
would  go  far  to  prevent  the  setting  up  of  a  thirty  years'  user  in  any  case. 
[Patteson,  J.  According  to  the  plaintiff's  argumnnt,  a  party  interested  in 
defeating  the  right  might  do  so  at  any  time  afler  the  commencement  of  the 
thirty  years,  by  creating  a  life-estate,  j  The  defendant  has  pleaded  the  right 
in  the  only  allowable  manner  under  the  statute :  the  plaintLS"  ought  to  bare 
replied  by  traversing  the  enjoyment  as  of  right.  [Patteson,  J.  Some 
difficulty  arises  from  your  mode  of  pleading.  The  plea  imports  primS  iaae, 
an  enjoyment  for  thirty  years  immediately  before  action  brought :  but,  if  the 
plaintiff  alleges  a  life-estate,  you  then  make  the  years  a  different  ihirts] 
''Next  before"  is  a  term  which  must  fluctuate,  according  to  the  facts:  cr 
it  may  be  taken  to  mean  "  next  before,  excluding  all  life-estates." 

As  to  the  first  issue :  the  decision  in  Onley  v.  Gardiner,  4  M.  &  W.  496, 
related  only  to  an  enjoyment  for  twenty  years.  Where  the  enjoyment  of  a 
right,  profit, .  or  benefit  has  been  had  for  sixty  years,  stat.  2  &  3  W.  4,  c 
71,  s.  1,  makes  it  indefeasible,  ''  unless  it  shall  appear  that  the  same  «as 
taken  and  enjoyed  by  some  consent  or  agreement  expressly  made  or  given 
for  that  purpose  by  deed  *or  writing."  It  may,  therefore,  be  ques-  r^^ 
tioned  whether  a  replication  denying  enjoyment  as  of  right  for  sixty  ^ 
years  can  be  supported  by  anv  other  proof.  But  at  all  events  unity  of  pc^ 
session  should  be  proved,  ancf  not  mere  unity  of  title.  It  does  not  appear  in 
this  case  when  the  Claytons  became  owners  of  the  manor  or  of  the  kiln.  If^ 
when  they  acquired  the  kiln,  it  was  in  the  occupation  of  a  tenant  who  eo- 
Joyed  the  right  of  taking  clay  on  the  common,  and  that  tenant  cootinued 
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afterwards  to  enjoy  it,  there  was  no  extinguishment  of  the  right  by  anity  of 
possession  in  the  C!Iaytons.(a)  Cur.  adv.  vult. 

Lord  Denican,  C.  J.,  in  thb  term,  (January  24th,)  delivered  the  judg« 
rnent  of  the  court. 

In  this  case  there  were  two  pleas,  one  stating  the  enjoyment  of  a  right  to 
dig  clay  for  making  bricks  for  sixty  years,  the  other  for  thirty  years.  To 
the  first  plea  the  plaintiff  replied,  denying  the  enjoyment.  To  the  second 
he  replied,  setting  out  that,  before  the  thirty  years.  Sir  W.  Clayton  was 
uiade  tenant  for  life,  and  that  he  continued  tenant  for  life  dunng  twenty- 
seven  of  the  thirty  years.  The  defendant  rejoined,  denying  that  the  life- 
estate  continued  during  any  part  of  the  thirty  years  mentioned  in  the  plea. 

The  principal  question  was  upon  the  second  plea,  which  we  will  there- 
iore  consider  first.  The  plaintiff  proved  at  the  trial  that  the  life-estate  began 
in  1785,  and  continued  till  1834 ;  but  the  defendant  proved  the  enjoyment 
from  the  year  1761  till  the  commencement  of  the  action  in  1840,  so  that  he 
*8241  ^^^^  ^^  enjoyment  *for  twenty-five  years  before  the  life-estate, 
-I  and  during  its  continuance,  and  six  years  after  it,  and  up  to  the  com- 
mencement of  the  action.  The  question  is,  whether  this  was  sufficient,  or 
whether  the  thirty  years  must  be  the  actual  thirty  next  before  the  commence- 
ment of  the  action.  By  the  language  of  the  fourth  section  of  stat.  2  &  3 
W.  4,  c.  71,  it  should  seem  that  they  must ;  for  it  enacts  '*  that  each  of  the 
respective  periods  of  years  hereinbefore  mentioned  shall  be  deemed  and 
taken  to  be  the  period  next  before  some  suit  or  action :"  but  section  7  pro- 
vides "  that  the  time  during  which  any  person  otherwise  capable  of  resisting 
any  claim''  ''  shall  be"  '*  tenant  for  life"  '*  shall  be  excluded  in  the  com- 
putation of  the  periods  hereinbefore  mentioned."  The  defendant  contends 
that  the  two  sections  are  to  be  read  together,  so  that  the  period  is  to  be 
thirty  years  next  before  the  action,  excluding,  in  the  computation  of  those 
thirty  years,  any  tenancy  for  life.  The  plaintifi"  says  that,  if  there  be  a 
tenancy  for  fife  during  any  part  of  those  thirty  years,  the  time  of  that  tenancy 
is  to  be  excluded,  and  the  thirty  years  cannot  be  computed  at  all. 

We  think  that  the  defendant's  construction  is  the  true  one,  and  that,  if  the 
plaintifl*  chooses  to  reply  and  set  up  a  tenancy  for  life,  he  excludes  the  time 
of  that  tenancy,  and  drives  the  defendant  to  show  thirty  years'  enjoyment 
either  wholly  before  the  tenancy  for  life,  if  it  be  still  subsisting,  or  partly 
before  and  partly  afier,  if  it  be  ended,  as  in-  the  present  case.  A  writ  of 
capias  ad  satisfaciendum  must  lie  in  the  office,  in  order  to  fix  the  bail,  the 
last  four  days  before  the  return,  exclusive  of  Sunday.  If  the  plaintiff's 
construction  of  the  words  of  this  act  be  right,  it  would,  by  a  parity  of  rea- 
*8251  ^"^'^S*  ^^  impossible  to  fix  bail  when  a  Sunday  was  one  of  the  ^actual 
-I  four  £iys  before  the  return  of  the  writ :  yet  the  universal  practice  is 
otherwise.  But  it  is  said,  what  if  there  had  been  an  interruption  for  two 
years  during  the  tenancy  for  life,  and  within  thirty  years  before  the  action, 
IS  the  plaintiff  to  be  deprived  of  the  benefit  of  such  interruption  ?  The 
answer  is :  No :  although  the  tenant  for  life  cannot  by  acquiescence  burden 
the  estate,  he  may  by  resistance  free  it :  and,  if  the  plaintifT  chooses  to  avail 
himself  of  that  resistance,  he  may  traverse  the  enjoyment  as  of  right  for 
thirty  years,  and  show  the  interruption.  The  defendant  will  not  then  be 
allowed  to  show  the  tenancy  for  life  in  evidence,  in  order  to  avoid  the  effect 

(«)  The  fnrtber  observations  on  this  point  are  not  reported,  being  rendered  immate* 
nil  by  the  jadgment 


932  Clayton  v.  Corby.  H.  T.  1842.  [885 

of  the  interruption.  The  seventh  section  is  for  the  benefit  of  the  plaintiir: 
and)  unless  he  sets  it  'ip  by  his  replication,  it  cannot  be  brought  under  the 
notice  of  the  court  and  jury,  as  appears  by  the^fiflh  section,  vhich  provides 
that,  "  if  the  other  party  shall  intend  to  rely  on  any"  incapacity  or  disability, 
^'  the  same  shall  be  specially  alleged  and  set  forth,"  ^*  and  shall  not  be 
received  in  evidence  on  any  general  traverse  or  denial."  The  thirty  years 
alleged  in  the  plea  will  be  the  thirty  years  actually  or  constructively  next 
before  the  commencement  of  the  suit,  according  as  the  plaintiflT  shapes  his 
replication.     We  think,  therefore,  that  the  second  plea  was  proved. 

With  respect  to  the  first  plea,  we  are  clearly  of  opinion  that  evidence  of 
unity  of  possession  was  receivable  under  the  traverse  of  that  plea,  because 
it  went  to  show  that  the  enjoyment  was  not  as  of  right.  Onley  v.  Garduurj 
4  M.  &  W.  496,  is  decisive  upon  this  point. 

The  question,  however,  still  remains,  whether  the  •evidence  r^g^g 
showed  such  unity  of  possession.  We  are  satisfied  that  it  did ;  for  ^ 
it  appears  that  the  kiln  in  respect  of  which  the  right  is  claimed  has  alwajs, 
as  far  as  the  evidence  extends,  been  the  property  of  the  lord  of  the  manor, 
the  owner  of  the  locus  in  quo,  and  held  by  a  tenant  under  him.  It  is  said 
that  the  lord  may  have  purchased  the  kiln  with  the  right  attached  and  the 
tenancy  subsisting,  and  so,  never  having  been  in  actual  occupation  of  the 
kiln,  the  right  may  still  subsist.  But  we  think  that  such  a  state  of  things 
is  not  to  be  presumed :  on  the  contrary,  the  presumption  arising  fiom  the 
evidence  is  rather  that  the  kiln  is  and  always  has  been  parcel  of  the 
demesnes  of  the  manor. 

The  jury  found  that  the  user  for  seventy-nine  years  was  not  as  of  right; 
and  we  think  that  finding  supported  by  the  evidence ;  which  would  of  itself 
dispose  of  the  plea  of  sixty  years'  enjoyment  put  in  issue  by  the  replication: 
and  the  jury  also  found  that  the  user  for  sixty  years  was  not  as  of  right,  that 
question  having  been  put  to  them  in  express  terms  by  the  learned  judge: 
and  we  think  that  the  evidence  warranted  that  finding.  But,  with  respect 
to  the  plea  of  thirty  years'  enjoyment,  no  such  issue  is  taken  upon  this 
record.  The  only  issue  arising  out  of  that  plea  is,  whether  the  tenancy  for 
life  continued  during  any  part  of  the  thirty  years ;  and  we  have  already  said 
that  we  think  that  issue  ought  to  have  been  found  for  the  defendant  The 
consequence  is,  that  the  defendant  must  succeed  upon  that  plea,  although 
he  failed  upon  the  other  upon  evidence  which  would  equally  have  nega- 
tived the  plea  of  thirty  years  if  a  proper  issue  had  been  taken.  Bat  this  is 
the  plaintiff's  own  fault,  for  replying  the  life-estate  instead  of  traversing  the 
enjoyment,  as  of  rigfdj  for  thirty  years.  •A  doubt  arose  whether  r»g^ 
leave  was  reserved  to  enter  a  verdict  for  the  defendant  on  this  ^ 
point ;  (a)  but,  assuming  that  such  leave  was  reserved,  we  think  that  the 

(a)  The  court  afterwards  made  farther  inquiry  on  this  point,  bat  altimaielj  refused 
to  alter  ihe  rale. 

Kelly,  in  Easter  term,  1842,  obtained  a  rule  to  show  caose  why  the  plaintiff  shooM  not 
be  at  liberty  to  amend  the  replication  to  the  second  plea  on  affidarit  stating  that  t^ 
replication  had  been  drawn  by  an  experienced  special  pleader  and  approved  bf  eooiscl 
and  that  the  facts  proved  at  the  trial  were  the  same  as  those  laid  before  the  coansel  tod 
pleader.    In  the  ensuing  Trinity  term,  (June  13th,) 

B.  Andrews  and  Gunning  opposed  the  rule,  on  affidavits  tending  to  show  that  the  defesd- 
ant  ought  to  have  been  allowed  to  enter  a  verdict  for  him  on  the  second  issue,  and  tkit 
the  plaintiff  could  not  justly  receive  the  indulgence  claimed.  They  contended  that  the 
proposed  amendment  would  enable  him  to  put  an  entirely  new  case  on  the  record:  and 
they  cited  The  Bank  ef  England,  y,  Morrice,  S  Stra.  lOOS,  and  Hutdiinaon  ▼.  Bvin,  6  Bin. 
2692. 
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case  ought  to  ^o  to  a  new  trial,  in  order  that  either  party  may  have  the  op^ 
portunity  of  raising  the  question  upon  the  record  if  he  thinks  it  advisable 
to  do  so. 

Rule  absolute  for  new  trial. 

Kelly  and  Bjrles  supported  the  rule. 

Per  Cwriam  (Lord  Denman,  C.  J^  Patteson,  Williams,  and  Coleridge,  Js.) 

Plaintiff  to  be  at  liberty  to  amend,  on  payment  of  costs  of  the  trial  of  the  second 

issue,  and  costs  of  this  application  and  of  the  amendment ;  he  undertaking  to  try 

at  the  next  assizes,  and  to  reply  within  seven  days. 
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HILARY  VACATION. 


JONES  V.  CORBETT  and  INSOLE. 

AaBumpsit  by  drawer  of  a  bill  against  A.  and  R  as  aeoeptora  Plea  bf  A.  that  before  and  at  the 
time,  &c^  defendants  were  partners,  and,  as  such,  bad  accepted  bills  in  the  partoership  name; 
that  B.  accepted  the  bill  in  question,  using  the  said  ni^e  in  fraud  of  A.  for  hts  own  privmte  pur- 
poses, and  not  (hose  of  the  partnership,  and  without  the  authority  of  A^  and  that  A.  netnerhad 
any  consideration  or  value  for  the  acceptance,  and  never  adopted  it ;  of  all  which  preoaiaes  the 
plaintiff,  at  the  times  of  the  drawing  and  accepting,  had  notice. 

Held,  on  special  demurrer,  a  bad  plea,  as  amounting  to  an  argumentative  dental  of  the  accep- 
tance. 

Assumpsit  against  defendants  as  acceptors  of  a  bill  of  exchange  drawn 
by  plaintiff. 

Plea,  by  defendant,  Corbett.  That  for  a  long  time,  to  wit,  twelrc 
months,  before  and  at  the  time  of  the  drawing  and  accepting  of  the  said 
bill  of  exchange,  the  defendants  used,  exercised,  and  carried  on,  in  co- 
partnership together,  the  profession  or  business  of  attorneys  and  solicitors, 
under  the  name  and  style  of  Corbett  and  Insole,  and  defendants,  on  dirers 
days  during  that  time,  for  the  purpose  of  the  said  copartnership,  and  in 
carrying  on  the  business  thereof,  accepted  divers  bills  of  exchange,  using 
in  that  behalf,  the  name,  style,  and  firm  of  the  said  copartnership ;  an^ 
that  the  defendant,  Thomas  Insole,  accepted  the  bill  of  exchange  in  the 
said  count  mentioned,  using  the  name  and  style  of  the  said  copartnership 
in  fraud  of  him,  the  said  J.  F.  Corbett,  and  not  for  the  purposes  of  tl4 
said  copartnership,  but  for  the  private  purposes  of  him  the  said  T.  Insole ; 
and  that  the  said  T.  Insole,  so  accepted  the  said  bill  of  exchange  without 
the  privity,  consent  or  authority  of  the  said  J.  F.  Corbett ;  nor  hath  be, 
J.  F.  Corbett,  in  any  manner  authorized  or  adopted  the  same  save  and 
except  as  aforesaid  ;  and  that  there  never  was  any  consideration  or  value 
to  the  said  J.  F.  Corbett  for  the  said  acceptance  of  the  said  bill  of  ex- 
change, or  for  the  payment  thereof;  of  all  which  premises  the  plaintiff,  at 
the  respective  times  of  the  ^drawing  and  of  the  accepting  of  the  reonq 
said  bill  of  exchange,  had  notice.     Verification.  '- 

Demurrer,  assigning  for  cause  that  the  plea  amounts  to  a  denial  of  having 
accepted  the  said  bill  of  exchange  as  in  the  declaration  alleged,  and  is  an 
informal  and  argumentative  traverse  of  that  allegation,  and  amounts  to  the 
general  issue.    Joinder  in  demurrer. 

J.  Gray  J  for  the  plaintiff.  The  plea  alleges,  first,  an  acceptance  in  fact 
by  Insole ;  secondly,  that  it  was  without  Corbett's  authority ;  thirdly,  that 
the  plaintiff  had  notice  of  the  premises.  Those  statements  amount  to  a 
mere  argumentative  denial  of  the  contract.  The  proper  plea  would  have 
been  Non  accepit.  The  authority  of  one  partner  to  draw  or  accept  on 
behalf  of  another  is  by  implication  only ;  and  that  implication  is  rebutted 
by  proof  of  notice  that  the  authority  does  not  exist ;  Lard  GaUway  v.  Jlfo- 
tkew^  10  East,  264.  Here  the  plaintiff  is  alleged  to  have  had  such  notice 
at  the  times  of  the  drawing  and  acceptance.  The  authority  being  thus 
destroyed,  the  acceptance  was  a  nullity.  [Patteson,  J.  In  Lard  Galheey 
V.  Mathew^  10  East,  264,  the  partnership  was,  in  effect,  dissolved,  as  to 
any  authority  to  sign  drafts.  Here  it  appears  that  the  authority,  if  with- 
drawn as  to  one  bill,  may  have  continued  as  to  others.  It  may  be  argued 
that  the  plea  gives  a  sort  of  colour.]     The  statement  as  to  the  bm  in 
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question  shows  a  complete  destruction  of  the  authority.  The  rule  that 
fraud  must  be  specially  pleaded  applies  only  to  cases  where  the  party 
pleading  asserts  that  he  was  induced  by  fraud  to  enter  into  the  contract. 
^8301  ^^  ^^^  ^^  contended  that  *this  plea  discloses  matter  which  might 
^  be  given  in  eridence  under  a  traverse  of  the  acceptance,  but  does 
not  amount  to  the  general  issue.  But,  as  the  law  on  this  subject  is  laid 
down  in  Haysdden  v.  SU^,  5  A.  &  E.  153,  16(M31  E.  C.  L.  R.) 
*^  There  is  a  great  distinction  between  the  case  of  a  plea  which  amounts  to 
the  general  issue,  and  a  plea  which  discloses  matter  which  may  be  given 
in  evidence  under  the  general  issue.  Under  the  latter,"  "  the  various 
thin^  enumerated  may  be  given  in  evidence  under  the  general  issue,  inde- 
pendently of  any  of  the  new  rules ;  but  it  is  incorrect  language  to  say  that 
these  things  amount  to  the  general  issue  ;  they  only  defeat  the  contract : 
but  what,  in  correct  language,  may  be  said  to  amount  to  the  general  issue 
is,  that,  for  some  reason  specially  stated,  the  contract  does  not  exist  in  the 
form  in  which  it  is  alleged,  and,  where  that  is  the  case,  it  is  an  argumen- 
tative denial  of  the  contract,  instead  of  being  a  direct  denial ;  and  which, 
according  to  the  correct  rule  of  pleading,  is  not  allowed." 

Hugh  Hillj  contra.  The  plea  confesses  an  acceptance,  which,  by  reason 
of  the  general  authority  vested  in  a  partner,  would  be  binding  in  the  hands 
of  a  bona  fide  holder,  but  which  is  not  binding  if  the  holder  was  colluding 
in  a  fraud  on  the  partnership  ;  Wells  v.  Mastermany  2  Esp.  N.  P.  C.  731; 
Shirr^  v,  WilkSy  1  East,  48;  Swan  v.  Steele^  7  East,  210;  see  Lewis  v. 
Reilly,  1  Q.  B.  349— (41  E.  C.  L.  R.) :  and  that  collusion  is  a  fact  to  be 
pleaded  in  avoidance.  The  acceptance  is  prima  facie  valid  ;  the  question 
is,  whether  the  holder  has  such  a  title  as  authorizes  him  to  put  it  in  force : 
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therefore  the  doctrine  laid  down  in  *Lord  Gallway  v.  Maihew,  10 


East,  264,  does  not  decide  this  case.  Lord  Ellenbobough  says, 
in  Ridley  v.  Taylor,  13  East,  175,  181 :  "  Prima  facie  one  partner  is 
bound  by  the  endorsement  of  another  in  the  partnership  firm  ;  but  that 
presumption  may  be  cut  down  by  showing  collusion."  And  Bayley,  J., 
in  Wintle  v.  Crowther,  1  Cro.  &.  J.  316,  318;  S.  C.  1,  Tyrwh.  210,  says 
that,  ^'  where  a  partnership  name  is  pledged"  (on  a  bill  of  exchange), 
''the  partnership,  of  whomsoever  it  may  consist,"  ''  will  be  bound,  unless 
the  title  of  the  person  who  seeks  to  charge  them  can  be  impeached." 
The  defendant  here  confesses  the  acceptance,  but  avoids  by  impeaching 
the  holder's  title.  [Patteson,  J.  In  Winile  v.  Crowther,  1  Cro.  &  J.  316, 
318 ;  S.  C.  1,  Tyrwh,  210,  the  fault  was  not,  as  here,  in  the  original  making  of 
the  instrument.]  In  Wilson  v.  Leuris,  2  Man.  &  G.  197— (40  E.  C.  L.  R.) 
which  was  an  action  against  the  acceptors  of  a  bill,  the  answer  by  one  defend- 
ant, Lewis,  was,  that  the  others,  being  his  partners,  accepted  in  the  partner- 
ship name,  without  his  knowledge  or  consent,  for  a  debt  due  from  then; 
to  plaintiff  before  Lewis  became  partner ;  and,  it  being  urged  at  the  bar 
(on  motion,  after  trial,  to  enter  a  verdict  for  plaintiff  instead  of  defendant) 
that  the  plaintiff  had  been  party  to  a  fraud  committed  in  drawing  the  bill, 
TiKDAL,  C.  J.  said,  "  Should  not  Lewis  have  pleaded  the  fraud  ?"  A  test 
of  the  goodness  of  the  plea  in  this  case  would  be,  whether  de  injuria 
would  be  a  good  or  a  bad  replication. 

J.  Grayy  in  reply.     In  Fisher  v.  Wood,  reported  in  The  Jurist,  Vol.  6, 

p.  933 ;  S.  C.  1  Dowl.  N.  S.  54,  acceptor,  sued  by  drawer,  pleaded  that 

*R'\Q.'\   ^^  ^^^  ^^^  acceptance  in  blank,  consenting  that  plaintiflf  ^should 

•*   draw  thereon  a  bill  at  two  months,  but  plaintiff,  in  violation  of  the 

purpose  contemplated,  drew  the  bill  at  one  month.     The  Court  of  Exche* 
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guer  thought  de  injuria  a  bad  replication  (a),  because  the  plea  wb5^  sub- 
stantially, in  denial,  not  in  excuse  ;  and  they  intimated  that  the  plea  'wouU 
have  been  bad  if  specially  demurred  to.  Here  the  plea  is  not  in  excuse ; 
for  it  asserts,  in  effect,  that  the  defendant  was  never  liable,  because  of  the 
original  want  of  authority.  Tindal,  C.  J.,  when  he  made  the  observation 
cited  from  WUsan  v.  LeunSy  2  Man.  &  G.  197— (40  E.  C.  L.  R.),  was 
not  considering  whether  the  plea  ought  or  ought  not  to  have  been  special 
(which  it  was),  but  whether  the  particular  fact  of  fraud  ought  not  to  have 
been  noticed  in  it.  _ 

Lord  Denman,  C.  J.     In  Adams  v.  JoneSj  12  A.  &  E.  465 — (40  E-  G. 
L.  R.) — S.  C.  4  Per.  &  D.  174,  the  endorsee  of  a  bill  sued  the  acceptor, 
and  he  pleaded  that  the  bill  was  accepted  by  defendant  on  account  of 
moneys  due  from  him  to  Foulkes,  that  the  defendant  delivered  the  bill  to 
Foulkes,  and  Foulkes  endorsed  it  in  blank  and  deUvered  it  to  the  plaintiff 
as  the  agent  of  Roberts,  to  whom  Foulkes  owed  money,  for  the  purpose 
and  un  the  terms  that  the  plaintiff,  should  deliver  it  to  Roberts  on  account 
of  such  money ;  that  the  plaintiff  received  the  bill,  and  held  it  as  the 
agent  only  of  Roberts,  and  for  the  purpose  and  on  the  terms  aforesaid,  and 
without  having  given  value ;  and  that  he  had  not  delivered  the  bUl  tn 
Roberts,  but  wrongfully  retained  it  to  his  own  use,  and  that  Roberts  had 
required  the  defendant  not  to  pay.     On  motion  for  judgment  non  obstante 
veredicto,  this  court  said,  that  the  plea  was  ^'  a  constructive  denial  that 
*the  bill  was  endorsed  to  the  plaintiff,"  and  was  ^'  good  in  the   r*ooo 
present  stage  of  proceedings,  however  open  it  may  have   been    ^'  * 
to  a  special  demurrer."     Here  the  plea  is  specially  demurred  to,  and  the 
objection  must  prevail.     If  the  plea  had  stated  the  particular  fkcts,  and 
concluded  with  a  denial  of  the  acceptance,  it  might  have  been  good. 
The  argument  for  the  defendant  seems  to  raise  a  question,  whether  the 
want  of  authority  alleged  here  could  have  been  proved  on  a  plea  simply 
denying  the  acceptance  :  but  such  evidence  has  often  been  received  under 
Non  accepit. 

Pattesok,  J.  There  is  not  in  this  plea  any  confession  of  an  acceptance 
in  fact ;  if  there  had  been,  it  would  have  been  proper  to  plead  specially 
anything  that  gave  it  the  character  of  illegality.  But,  when  it  is  said  that 
the  person  who  appears  as  acceptor  was  not  an  authorized  agent  for  the 
purpose,  that  is,  in  effect,  a  denial  of  the  acceptance.  It  is  argued  that 
the  acceptance  is  prima  facie  valid,  though  the  holder's  title  under  it  may 
depend  upon  what  he  knew  at  the  original  formation  of  the  bill,  and 
therefore  that  to  impeach  his  title  on  account  of  such  knowledge  is  differ- 
ent from  allegbg  that  no  acceptance  was  made.  But,  where  it  is  alleged 
that  the  drawer  knew  at  the  times  of  his  drawing  the  bill,  and  of  the 
acceptance,  that  the  party  accepting  had  no  authority  to  do  so,  the  state- 
ment comes  round  to  a  denial  of  the  acceptance  in  fact.  I  do  not  say  that, 
if  these  facts  had  been  pleaded  by  way  of  inducement,  and  a  traverse  ci 
the  acceptance  had  followed,  the  plea  would  not  have  been  good,  because 
then  it  would  have  been  directly  in  denial.  I  have  no  doubt 'that  the  facts 
.stated  here  might  have  Been  *proved  under  Non  accepit.  Before  [••004 
the  new  rules  many  things  might  be  specially  pleaded  which  were  ^ 
proveable  under  the  general  issue :  but  now  that  anomoly  is  removed. 

Coleridge,  J.  It  is  argued  that  the  plea  admits  an  acceptance,  but 
shows  a  disability  to  enforce  it.  But  the  whole  question  turns  upon  die 
state  of  facts  as  between  these  parties :  and,  as  the  plea  avers  a  want  af 

(o)  Leave  was  oflbred  to  amend;  and  the  plaintiff  cooseaiod. 
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authority,  which  v^as  known  to  the  plaintiff  at  the  times  of  the  drawing 
and  acceptance,  it  shows  that  there  never  was  anything  which,  as  between 
them,  could  be  deemed  an  acceptance.  It  is  said  that  Insole,  as  a  partner, 
bad  a  general  authority  to  bind  by  his  acceptance ;  but  suppose  the  case 
of  any  other  general  authority  clQgged  with  an  exception  ;  could  a  party 
to  whom  that  was  known  allege,  as  an-  exercise  of  the  authority,  an  act 
done  in  breach  of  the  restriction  ?  Here  the  giving  of  the  acceptance  by 
Insole  was  without  the  consent  of  his  partner:  it  would  have  been 
evidence,  on  Non  accepit,  that  that  was  so,  and  that  the  plaintiff  knew  it ; 
and  the  result  would  have  been  that  there  was  no  acceptance  as  between 
them. 

WiGHTMAN,  J.  The  plaintiff  alleges  that  Corbett  and  Insole  accepted. 
Corbett  does  not  in  terms  deny  that ;  but  he  says  that  Insole  accepted  in 
fraud  of  the  partnership.  That  is  not  a  confession.  Where  an  instru- 
ment has  been  made  in  ract,  but  the  plaintiff  is,  on  some  account,  precluded 
from  suing  upon  it,  the  making  is  confessed,  and  the  other  matter  pleaded 
by  way  of  avoidance ;  but  here  the  effect  of  the  plea  is,  that  notwithstand- 
ing the  prima  facie  authority  of  a  partner  to  bind  by  acceptance,  this 
^Qopii  acceptance  does  not  bind.  ^That  is  a  denial.  The  defence  being 
•I  that  the  defendant  was  not  really  an  acceptor,  the  plea  should  at 
once  have  denied  it,  and  the  particular  facts  mieht  have  been  given  in 
evidence  under  Non  accepit.  The  defendant,  Corbett,  was  not  the  writer 
of  the  acceptance :  he  could  be  made  liable  as  acceptor  only  by  showing 
that  Insole's  act  in  writing  it  was  his :  and  the  result  of  the  facts  here 
pleaded  was  that  the  act  of  Insole  was  not  Corbett's  act. 

Judgment  for  plaintiff. 


SMITH  V.  CLENCH. 

On  demarrer  to  a  ple«  for  duplicity,  the  court  will  not  hear  the  otqection  argued  if  the  deiiiurrer 
omit  10  show  wherein  the  duplicity  consiBte. 

Trespass  for  breaking  plaintiff's  close  and  seizing  her  goods.  Plea,  as 
to  the  goods,  that,  defendant  having  recovered  judgment  against  one 
Smith,  a  fi.  fa.  was  issued  in  Smith's  lifetime,  under  which  the  sheriff 
seized  the  goods,  being  Smith's  goods  at  the  time  of  the  judgment,  andj 
at  the  time  of  the  seizure,  in  the  hands  of  the  now  plaintiff  as  his  adminis- 
tratrix. Replication,  that  Smith  died  before  the  issuing  of  the  fi.  fa.,  and 
that  the  fi.  fa.  was  afterwards  set  aside  for  irregularity  on  that  ground  : 
profert  of  letters  of  administration.  Special  demurrer,  showing,  amongst 
other  causes,  that  the  replication  "  is  double,  and  offers  no  single  material 
issue."     Joinder  in  demurrer. 

W.  H.  Waism^  in  support  of  the  demurrer,  was  proceeding  to  argue 
that  the  replication  was  multifarious ;  but 

Whaiely  objected  that  the  special  demurrer  did  not  raise  the  point.  Du- 
«>«^^  plicity  is  not  sufficiently  shown  as  *a  cause  of  demurrer,  without 
J  pointing:  out  wherein  the  duplicity  consists ;  note  (3)  to  Hancocke 
V.  ProiiJ//,  1  Wm.  Saund.  337  b.,  citing  Ryley  v.  Parkhurst,  1  Wils.219, 
Uimphugh  v.  Shortridge,  1  Salk.  219  ;  S.  C.  1  Com.  Rep.  115;  lord 
Hobart's  language  in  Heard  v.  Baskervik^  Hob.  232,  5th  ed.,  Lutwyche's 
.note  to  Smalwood  v.  Bishop  of  Coventry j  1  Lutw.  1,  4.  There  is  also  a 
rule  of  court  in  the  Common  Pleas,  of  the  year  1654,  "that  according  to  the 
-statute  of  27  of  EL"  c.  5,  "upon  demurrers,  the  causes  be  specially  assigned, 
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and  not  involved  with  general  unapplied  expressions  of  double,  negatire 
pregnant,  uncertain,  wanting  form,  and  the  like,  but  to  show  speciallT 
wherein,  that  the  other  party  may  (as  the  case  shall  require)  either  join  in 
demurrer,  or  amend,  paying  costs,  or  discontinue  his  action."  Reg.  Mich. 
1664,  sect.  20 ;  Peacock's  Rules  (Com.  Pleas),  p.  23. 

W.  H.  Wiaison.  The  universal  practice  is  to  say  that  the  pleading  is 
double,  without  detailing  the  particulars  which  cause  it  to  be  so.  (Rt 
then  argued  that  the  replication  was  bad  on  general  demurrer.) 

WhateleyjConinij  was  stopped  by  the  court,  as  to  the  point  of  duplicity. 

Per  Curiam  (a).  The  other  objections  to  the  replication  hare  heat 
answered  in  the  course  of  the  argument.  As  se^rds  the  supposed  dupli- 
city, we  are  not  prepared  to  say  what  answer  might  have  been  given  to 
the  objection  if  it  had  been  specifically  pointed  out :  but,  on  the  audiori- 
ties  cited,  it  is  clear  that  a  special  demurrer  for  that  cause  must  show 
wherein  the  duplicity  consists.  Judgment  for  the  plaintifi*. 

(a)  Lord  Denman,  C.  J.,  Patteson,  and  Colkkidqx,  Jb. 


•ASHMOLE  V.  WAINWRIGHT  and  Another.  ['SS: 

Oefendants,  common  carriers,  refused  to  re-deliver  plaintiiPs  goods,  which  thef  had  earned  hr 
him,  except  on  payment  of  5/.  5«.  charges.  He  insisted  that  he  was  not  liable  to  pmy  anytlim?; 
bat,  uhimately,  defendants  having  said  that  they  would  lake  nothing  loss  than  the  wbule  tam^ 
he  paid  the  whole  to  regain  his  goods,  protesting  that  he  was  not  liable  to  pay  may  thii^  a:^ 
that,  if  he  was  liable,  the  charge  was  exorbitant.  He  had  not  tender^  or  named  mny  afBaJfer 
sum.  Afterwards,  without  having  demanded  the  return  of  any  surplus,  he  brought  masaa^ 
for  money  had  and  received,  claiming  by  his  particular  the  whole  sum,  as  having  been  paid  m 
order  to  obtain  possession  of  bis  goods,  under  protect  that  he  was  not  liable  to  pay  the  same  «r 
any  part  thereof,  or,  if  he  was  liable  to  pay  some  part,  that  the  sum  was  exorbitant.  The  jarf 
found  that  the  defendants  were  entitled  to  charge  H.  10«.  Qd. 

Held,  that  plaintiff  was  entitled  to  recover  the  diflference,  in'this  form  of  action. 

And  that  it  was  not  necessary  to  bis  right  of  recovery  that  he  sliould  have  tendered  any  specific  am. 

Per  Pattbson,  J»  and  Colkridor,  J.    The  particular  gave  sufficient  notice  that  pimintiff 
to  recover  the  whole,  or  the  part  he  was  entitled  to. 

Semble,  per  Pattbson,  J.,  thar,  if  a  party,  simply  denying  that  any  thing  is  due,  tenders  a 
which  is  accepted,  but  exceeeds  the  sum  legally  demandable,  he  cannot  recover  back  the 
excess. 

Assumpsit  for  money  had  and  received  and  on  an  account  stated.  The 
particular  claimed  5/  .5s.,  paid  on,  See.  by  plaintiff  to  defendants,  *'in  order 
to  obtain  possession  of  certain  goods  belonging  to  the  plaintiff  {hen  in  the 
custody  of  the  defendants,  and  which  said  sum,"  &c.  "  was  paid  by  the 
plaintiff  under  protest  that  he  was  not  liable  to  pay  the  same  or  any  pari 
thereof,  or,  if  liable  to  pay  some  part  thereof,  that  the  sum  claimed  by  Ae 
defendants,  namely,"  &c.,  "  was  an  exorbitant  and  unreasonable  claim." 

Plea :  Non  assumpsit.     Issue  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  Westminster  sittings  after 
Hilary  term,  1841,  it  appeared  that,  in  October,  1839,  the  defendants, 
who  were  common  carriers,  conveyed  certain  goods  for  the  plaintiff  from 
Walpole  to  London,  under  circumstances  which  induced  the  plaintiff  io 
expect  that  they  would  make  no  charge  for  so  doing.  The  goods,  being 
brought  to  London,  remained  some  time  in  the  defendants'  warehouse, 
after  which,  on  the  plaintiff  sending  for  them,  the  defendants  refused  to 
give  them  to  him  except  upon  •his  paying  bl.  bt.  for  carriage  and  r»^3g 
warehouse  room.  The  plaintiff  insisted  that  he  was  not  liable  to  *-  '^ 
pay  any  thing ;  and  that,  if  he  was  liable  to  pay  any  thing,  the  demand 
was  exorbitant.     In  an  interview  which  the  plaintiff's  attorney  had  with 
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one  of  the  defendants  at  their  place  of  business,  the  latter  declared  that  he 
would  receive  nothing  less  than  the  whole  sum  demanded.  The  attorney 
called  again  a  few  days  afterwards,  and  said  to  the  same  defendant,  ''  I 
suppose  you  still  refuse  to  take  any  thing  less  than  the  whole  sum ;"  to 
which  the  defendant  said,  "  Of  course  I  do."  The  attorney  then  paid  him 
the  5/.  55.,  and  told  him  that  he  paid  it  under  protest  as  to  both  points. 
The  goods  were  then  given  up  to  the  plaintiff.  The  learned  judge  put 
three  questions  to  the  jury:  1.  Was  the  plaintiff  to  pay  any  thing?  2. 
Was  bl.  5s.  an  unreasonable  sum  ?  3.  If  5/.  bs,  was  unreasonable,  what 
was  a  reasonable  sum  ?  The  jury  found  that  the  plaintiff  ought  to  pay 
something ;  that  the  demand  of  5/.  5^.  was  unreasonable ;  that  the  reason- 
able charges  were  IBs.  for  carriage,  and  12^.  6d.  for  warehouse  room. 
The  learned  judge  was  of  opinion  that  the  plaintiff  ought  to  have  tendered 
that  or  a  larger  sum :  and  a  verdict  was  entered  for  the  defendant,  with 
leave  for  the  plaintiff  to  m6ve  to  enter  a  verdict  for  3/.  14^.  6d.  if  the  court 
should  be  of  opinion  that  a  tender  was  unnecessary. 

In  Trinity  term  last,  Byks  obtained  a  rule  nisi  accordingly:  against 
which 

Kelly  and  Cockbum  now  showed  cause.  There  is  no  precedent  for  an 
action  for  money  had  and  received  where  a  particular  sum  was  due  but  was 
not  tendered :  and,  in  such  a  case  as  this,  it  is  impossible  to  say  that 
•8391  **'^^  money  was  paid,  or  had  and  received,  without  consideration : 
■*  for  the  delivery  of  goods  on  which  the  party  has  a  lien  is  a  good 
consideration.  [Patteson,  J.  The  action  would  clearly  lie  if  the  pay- 
ment was  made  after  an  admission  that  something  was  due  :  suppose,  after 
payment,  the  plaintiff  discovered  that  he  had  paia  too  much,  and  went  and 
asked  for  the  difference  ?  Surely  there  must  be  some  mode  of  recovering 
that.]  Here  there  has  been  no  such  demand  of  the  balance :  there  was  no 
dispute  as  to  the  amount,  but  a  mere  allegation  that  nothing  was  due ;  the 
excess  was  a  voluntary  payment ;  though  it  was  said  that  the  demand  was 
exorbitant,  no  sum  was  admitted.  It  will  be  very  inconvenient,  if,  where 
the  precise  objection  is  not  taken  at  the  time,  and  there  has  been  no  claim 
of  a  specific  balance,  the  amount  of  lien  is  to  be  questioned  in  a  form  of 
action  not  admitting  of  a  special  plea.  This  is  something  like  an  action 
after  tender,  which  is  maintainable  only  if  there  has  been  a  subsequent 
demand.  [Patteson,  J.  The  plaintiff  goes  to  trial  on  an  assertion  that 
nothing  was  due,  and  the  defendants  on  an  assertion  that  the  whole  was 
due:  both  parties  are  wrong.]  The  defendant  proceeds  on  the  ground 
that,  if  he  was  not  entitled  to  retain  the  whole,  there  should  have  been  a 
demand  of  the  difference.  But,  assuming  that  the  plaintiff  has  a  remedy, 
it  is  not  in  this  form.  An  action  for  money  had  and  received  does  not  lie 
to  recover  money  paid  for  the  release  of  cattle  damage  feasant,  though  the 
distress  were  wrongful:  the  owner  may  replevy,  and  set  out  his  right 
specially  upon  the  avowry ;  or  he  may  bring  trespass,  and,  if  necessary, 
reply  his  right  specially ;  but  he  may  not  ease  himself  of  the  difficulty  and 
*8401  P^^^^^^'^  ^f  special  pleading,  and  expose  the  defendant  to  unscr- 
•■  *tainty  and  surprise,  Lindon  v.  Hooper^  1  Cowp.  414, 418.  Here  the 
plaintiff,  if  the  detainer  was  unlawful,  ought  to  have  brought  trover  or  deti- 
nue ;  or,  if  desirous  of  having  his  goods  immediately  re-dehvered,  he  should 
have  paid  the  money  demanded,  and  then  brought  trespass  or  trover,  showing 
the  payment  as  special  damage:  but,  the  detainer  being  lawful,  ho  ought 
to  have  tendered  the  sum  really  due,  and,  on  refusal,  have  brought  trover, 
^hen  the  questions  of  lien  and  excess  would  have  been  properly  raised. 
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and  each  party  would  have  known  what  he  came  to  try.     Ihe  action  for 
money  had  and  received  is  essentially  an  equitable  action ;  and  the  party 
seeking  equity  must  do  equity.     The  lien,  no  matter  how  insignificant  as 
compared  with  the  value  of  the  goods,  would  have  been  an  answer  in 
trover,  if  brought  without  payment  or  tender  of  the  proper  sum.     On  what 
equitable  principle  can  the  plaintiff  put  the  defendants  m  a  worse  contlition 
than  i(  trover  had  been  brought  ?     [Lord  Denman,  C  J.     I  do  not  9ec 
your  equity,  when  you  did  not  tell  him  what  sum  was  really  due.]     lo 
trover  a  plea  of  lien  would  have  been  met  by  a  replicadon  of  no  lien ;  and 
the  replication  would  not  have  been  supported  by  cutting  down  the  lien 
by  one  half.     The  distinction  between  duress  of  the  person  and  duress  of 
goods  is  well  established ;  and,  though  it  is  not  contended  that  money 
extorted  b^  the  latter  can  never  be  recovered  as  money  had  and  received, 
yet  this  nght  of  action  will  not  be  extended  farther  than  it  has  gone 
already;  Skeate  v.  JBeafe,  11  A.  &  E.  983— (39  E.  C.  L.  R.)    Even  had 
there  been  a  tender,  this  proceeding  would  have  been  a  confounding  of 
remedies.     [Patteson,  J.     Lindan  v.  Hooper j  1  Cowp.  414,  goes  entuelr 
on  the  ground  that  *nothin^  was  due,  and  that  replevin  was  the    faqji 
proper  remedy;  here  replevm  would  not  lie;  but,  if  the  action    '- 
for  money  had  and  received  would  lie,  it  does  not  matter  that  there  is  also 
another  course.    Astley  v  BeynoldSy  2  Stra.  915,  shows  that,  where  there 
has  been  a  tender,  an  action  for  money  had  and  received  will  lie.]     Thai 
is  not  the  state  of  facts  here.     A  new  remedy  ought  not  to  be  introduced. 
whilst  a  well  known  remedy  is  available.     In  none  of  the  cases  of  arrest 
or  distress  for  more  than  was  due,  has  an  action  for  money  had  and  re- 
ceived been  brought,  but  an  action  on  the  case ;  and  in  no  case  of  duress 
of  goods  where  it  was  not  a  mere  extortion  without  any  real  claim.     [Cole- 
HiDcc,  J.,  refened  to  The  Duke  de  Cadaval  v.  ColUnSj  4  A.  &  £.  858 — 
(31 E.  C.  L.  R.)  ]    That  was  the  case  of  a  foreigner  ignorant  of  the  English 
language ;  and  the  jury  found  that  the  defendant  knew  nothing  was  due: 
here  the  circumstance  that  something  was  bona  fide  due  destroys  the 
analogy :  in  all  analogous  cases  the  remedy  has  been  by  a  special  action 
on  the  case.     [Patteson,  J.     Is  not  an  action  for  money  had  and  received 
a  common  mode  of  trying  the  amount  of  toll  demandable  at  a  turnpike 
gate  ?     I  do  not  say  what  the  plaintiff  there  must  do  in  order  to  raise  the 
point,]     Shaw  v.  Woodcock^  7  B.  &  C.  73— (14  E.  C.  L.  R.)  and  MoTgish 
V.  Palmer  J  2  B.  &  C.  729,  were  cases  of  absolute  extortion,  without  any 
right  at  all :  so  in  Scarfe  v.  Hallifax^  7  M.  &  W.  288,  the  sheriff  had  do 
right  to  take  more  goods  than  would  satisfy  the  amount  of  the  levy,  for  the 
purpose  of  covering  an  illegal  claim.     Here  the  defendants  had  a  lien  over 
all  the  goods.     In  Astley  v.  Beynolds^  2  Stra.  915,  there  were  two  tenders ; 
and  *the  fact  of  tender  was  particularly  observed  upon.     It  has  r«oj.i 
been  held  in  trover  that,  before  a  party  can  entitle  himself  by  a  civil  '- 
action  to  relief  on  equitable  principles  from  an  usurious  contract,  he  ma< 
tender  all  the  money  really  advanced  ;  Fitzroy  v.  GwiUim^  1  T.  R.  153 : 
the  ground  on  which  that  decision  has  been  thought  not  maintainable  has 
been  the  mistake  as  to  the  form  of  action,  the  question  in  trover  being  one 
of  strict  legal  tide ;  Tregoning  v.  Jlttenborou^h  (a) :  but  the  doctrine  of 
doing  equity  in  an  equitable  action  remains  unimpeached.     If  an  action  be 
maintainable  for  i^very  overpayment  to  a  carrier,  without  tender  of  the 
proper  sum,  the  carrier  will  have  to  pay  the  costs  if  the  jury  find  the 

(a)  7  Bing.97— (20E.C.L.R.)     And  we  HargrtavsM  ^.  HutcMtuon^  3A.&E.13— (99 
ILCL.R.) 
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slightest  overcharge:  the  supposition  that  this  kind  of  action  Tiill  lie, 
shows  forcibly  the  necessity  for  a  previous  tender  and  demand. 

Erk  and  BykSy  contra,  ^stky  v.  Reynolds j  2  Strange,  915,  and  the 
cases  founded  upon  it,  show  that  under  certain  circumstances  the  action 
for  money  had  and  received  lies  to  recover  money  exacted  under  duress 
of  goods ;  the  real  point  now  is  whether  it  be  maintainable  without  tender. 
It  is  no  answer  that  the  plaintiff  would  have  a  remedy  by  bringing  trover : 
he  wants  immediate  possession,  and  makes  a  formal  demand :  the  defen- 
dants wrongfully  detain  the  goods  until  they  extort  a  sum  greatly  exceeding 
what  was  due :  under  those  circumstances  they  cannot  apply  the  principle 
that  the  plaintiff  should  do  equity  before  he  can  recover.  Then,  the 
authorities  show  that  the  action  lies  without  tender.  In  Scarfev,  HallifaXj 
*8431  '^  ^'  ^  W.  288,  there  was  neither  a  tender  of  *the  precise  sum, 
^  nor  a  demand  of  the  precise  surplus ;  though,  as  the  extortion  was 
of  an  ascertained  sum,  the  plaintiff  knew  what  he  ought  to  tender.  The 
learned  judge  at  nisi  prius,  when  he  overruled  the  objection,  reserved 
leave  to  move ;  but  the  court  thought  the  point  too  clear  for  argument, 
and  refused  a  rule.  Morgan  v.  Palmery  2  B.  &  C.  729,  goes  farther  than 
the  present  case :  there  Abbott,  C.  J.,  argues  from  the  unequal  footing  on 
which  the  parties  stood.  Shaw  v.  Woodcocky  7  B.  &  C.  73 — ^(14  E.C.L.R.) 
Dew  V.  Parsonsy  2  B.  &  Aid.  562,  Irtnng  v.  Wilson^  4  T.  R.  485,  and 
Hills  V.  Street,  5  Bing.  37— (15  E.  C.  L.  R.)  fully  establish  the  principle, 
both  that  such  a  payment  is  not  voluntary,  and  that  this  is  the  proper  form 
of  action  ;  and  in  Jltke  v.  Backhouse^  3  M.  &  W.  633,  650,  though  the 
action  failed,  it  was  expressly  said  by  Parke,  B.,  that  money  paid  simply 
for  the  purpose  of  obtaining  possession  of  goods  wrongfully  taken,  espe- 
cially if  paid  under  protest,  may  be  recovered  back.  In  none  of  these 
cases  was  there  any  tender,  or  demand  of  the  repayment  of  any  specific 
sum.  [Patteson,  J.  But  does  not  it  appear  that  in  all  these  cases  the 
sum  said  to  have  been  wrongfully  received  was  a  known  sum,  and  that 
the  plaintiff  had  never  put  himself  into  a  false  position  by  seeking  to  recover 
the  whole  when  part  of  the  demand  upon  him  was  proper  ?]  In  Dew  v. 
ParstmSy  2  B.  &  Aid.  562,  the  point  was  raised  under  a  plea  of  set  off: 
there  was  an  uncertainty  as  to  the  amount  of  fees  actually  demandable ; 
and  the  defendant  claimed  to  set  off  "  the  whole  or  part  of  a  sum  of  10^. 
6d.,"  and  succeeded,  though  I*.,  part  of  that  sum,  was  legally  payable  by 
him.  In  mils  v.  Street,  5  Bing.  37— (15  E.  C.  L.  R.)  the  plaintiff  sought 
*8441  ^^  recover  19/.  5*.  for  ^different  items;  but  had  a  verdict  only  for 
-'   5/.  10s.     Lindon  v.  Hoopevy   1  Cowp.  414,  and  Kiubhs  v.  Rally 

1  Esp.  84,  are  distinguishable  from  this  case ;  here  replevin  would  not  lie. 
In  SkeaU  v.  Beaky  11  A.  &  E.  983— (39  E.  C.  L.  R.)  the  court  expressly 
refrained  from  entering  into  a  consideration  of  the  cases  on  compulsory 
payments.     The  only  difference  between  this  case  and  Asiley  v.  ReynoldSy 

2  Strange,  915,  is,  that  here  the  form  of  a  tender  has  been  omitted,  there 
the  plaintiff  tendered  a  sum  which  itself  was  usurious  interest,  and  it  was 
^^gued  as  if  he  had  injured  himself  by  his  tender:  here  the  plaintiff  has 
done  more  than  tender ;  he  has  actually  paid  5/.  5*.  [Patteson,  J.  Had 
he  tendered  that  sum  it  would  have  been  very  difficult  to  say  that  he 
could  recover  part  of  a  sum  tendered  and  accepted :  we  should  not  at  the 
present  day  suffer  a  party  to  go  back  from  his  own  tender.]  No  tender 
took  place  here;  but  the  circumstances  amount  to  a  dispensation  with 
*ender. 

Lord  Denmak,  C.  J.     As  is  very  comtnonly  the  case,  each  party  has 

4k2 
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taken  pains  to  pat  himself  in  the  wrong.  After  carriage  of  the  goods 
without  express  bargain,  the  owner,  the  plaintiff,  says  that  the  carriers,  the 
defendants,  were  to  carry  them  for  nothing;  and  he  demands  the  goods: 
the  defendants  claim  what  must  now  be  taken  to  be  a  veiy  exorbitant 
charge,  and  refuse  to  deliver  the  goods  except  on  payment  of  5/.  5^. :  the 
plaintiff  says,  I  will  pay  it  under  protest  that  I  do  not  owe  you  so  much. 
The  jury  and  that  the  proper  sum  is  11,  10s.  6d.  To  the  extent  of  the 
difference  the  defendants  have  received  the  plaintiff's  money ;  is  there  any 
thin^  in  the  circumstances  to  deprive  him  of  his  remedy  as  for  xncmey 
received  by  them  to  his  *use  ?  It  is  said  that  he  ought  to  have  r^gj^ 
tendered  the  proper  chains:  the  answer  is,  that  they  ought  to  ^ 
have  told  him  the  proper  charges.  I  can  see  no  other  circmnstaoce  to 
deprive  the  plaintiff  of  his  action  in  this  form :  the  cases  relied  on  for  the 
defendants  are  all  distinguishable ;  the  utmost  extent  to  which  they  go  is 
that  the  action  does  not  lie  where  there  is  another  adequate  remedy ;  and, 
as  to  equity,  when  the  defendants  had  received  such  notice  as  they  did, 
both  from  the  attorney  and  from  the  language  of  the  particulars,  it  was 
their  duty  to  pay  back  the  sums  which  they  had  no  right  to  retain. 

Patteson,  J.  }  should  be  sorry  to  throw  any  doubt  upon  the  point 
that  an  action  for  money  had  and  received  will  lie  to  recover  money  paid 
on  the  wrongful  detainer  of  goods :  it  would  be  very  dangerous  to  do  so, 
the  doctrine  being  in  itself  so  reasonable,  and  supported  by  so  many 
authorities.  In  Lindon  v.  Hooper^  1  Cowp.  414,  replevin  was  as  con- 
venient a  mode  of  recovering  the  money  as  the  action  for  money  had  and 
received :  but  replevin  would  not  lie  here.  My  only  difficulty  has  arisen 
from  the  necessity  for  a  tender,  ^stley  v.  Reynolds y  2  Strange,  915,  at 
first  sight  seemed  to  be  somewhat  in  favour  of  the  present  defendants ;  for 
there  a  tender  was  made :  and  I  am  not  prepared  to  go  the  length  of  say- 
ing that,  where  a  party  simply  denies  that  any  thing  is  due,  then  pays, 
and  afterwards  sues  for  the  whole  sum,  he  may  turn  round  at  the  trial  and 
recover  part ;  for  his  objecting  to  the  whole  would  be  like  a  deception. 
In  this  case,  therefore,  had  there  been  nothing  to  show  that  the  plaindff 
ever  demanded  less  than  to  have  the  *goods  without  any  payment,  r«o4g 
according  to  his  first  claim,  I  should  hardly  have  said  that  the  '' 
action  would  be  maintainable.  But,  on  the  further  conversation  and  the 
subsequent  applications,  an  allegation  of  overcharge  is  added  to  the  at  first 
total  denial:  the  defendants  always  demanded  the  whole  ;  the  plaintiff  did 
not  altogether  insist  that  nothing  at  all  was  due :  then  the  particulars  of 
demand  distinctly  show  that  the  action  was  brought,  not  merely  to  recover 
the  whole,  but  to  recover  the  part  overcharged,  if  the  plaintiff  was  liable 
at  all.  After  such  a  notice  the  proper  course  for  the  defendant  was  to  pay 
the  difference  into  court.     . 

Coleridge,  J.  I  never  doubted  that  an  action  for  money  had  and 
received  might  be  maintained  to  recover  money  paid  on  the  wrongful 
detainer  of  goods.  Skeaie  v.  Beaky  11  A.  &  E.  983— (39  E.  C.  L.  R.) 
is  not  inconsistent  with  this  doctrine.  That  was  an  action -on  a  written 
agreement ;  duress  of  goods  was  pleaded ;  and  the  court  held  that,  ibr 
that  purpose,  there  was  no  distinction  between  an  agreement  and  a  deed, 
so  that  the  agreement  must  be  held  to  have  been  voluntary.  It  is  very 
true  that  some  words  in  the  judgment  go  beyond  the  point  decided ;  hot 
they  were  not  necessary  to  the  decision,  which  is  quite  consistent  with  our 
decision  in  the  present  case.  Here  the  only  question  is  on  the  necessity 
of  tendering  or  demanding  back  a  specific  sum.     Taking  the  paiticulars 
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altogether,  they  are  clearly  meant  to  convey  notice  of  the  plaintiff's  inten- 
tion to  recover  all  or  such  part  as  he  might  be  entitled  to :  and,  after 
hearing  the  argument,  I  am  satisfied  that  no  tender  of  any  specific  sum 
was  necessary.  The  defendants  began  wrong  by  making  an  exorbitant 
*8471  *^^^^^  •  '^^  whose  knowledge,  if  not  in  theirs,  did  the  proper 
■'  charges  lie  ?  Surely  the  duty  of  ascertaining  the  proper  chargiB  lay 
on  them  in  the  first  instance.  Looking  at  the  nature  of  the  demand,  it 
could  not  be  for  the  plaintiff  to  ascertain  the  specific  sum.  See  Janes  v. 
Taiieton,  9  M.  &  W.  675.  Rule  absolute. 

The  QUEEN  v.  WILLIAM  YORK. 

Bofure  suu.  5  &  6  Vict.  c.  104,  if  A.  was  lenee  of  premises,  (be  property  of  the  msyor,  aldermen 
and  burgesses  of  a  borough,  by  indeuiure,  under  ihe  seal  oif  the  mayor,  6ic^  between  the  mayor, 
&c.  and  A.,  with  covenants  for  payment  of  rent,  and  for  repairs,  and  with  hberty  to  remove 
buildings  erected  by  A.  during  the  term  (sulgect  to  a  proviso  that  the  mayor,  &c.,  might  lake 
them  at  a  valuation  at  the  end  of  the  term),  A.  was  disqualified  from  being  a  councillor  of  the 
borough,  as  being  interested  in  a  contract  within  the  meaning  of  siat.  5  &  6  W.  4,  c.  76, 

A  contract  between  such  parties  is  a  contract  with  the  council:  and  this,  though  the  contract  were 
made  before  the  passing  of  stat  5  &  6  W.  4,  c.  76. 

This  was  an  information  in  the  nature  of  a  quo  warranto ;  the  defendant 
pleaded ;  the  crown  replied  to  the  plea ;  the  defendant  demurred  to  the 
replication ;  and  the  crown  joined  in  demurrer.  The  case  was  argued  in 
last  Michaelmas  term  (a),  by  Sir  F.  Pollock^  Attorney-General,  for  the 
defendant,  and  ErU  for  the  crown :  but,  as  stat.  5  &  6  Vict.  c.  104,  s.  1,  (6) 
has  altered  the  law  upon  the  principal  point  discussed,  from  and  after  the 
^OAQ-x  passing  of  the  act,  it  is  thought  *sufficient  to  report  the  judgment. 
•I  Reference  was  made  to  stat.  22  G.  3,  c.  45,  1  Stephens  on  the 
Municipal  Corporation  Acts,  ch.  16,  p.  147,  2d  ed.,  R^na  y.  The  Mayor^ 
frc.  of  BridgewaieTy  10  A.  &  E.  281  ;  Begina  v.  Paramore,  10  A.  &  E. 
286 ;  Begvm  v.  Ledgard,  1  Q.  B.  616— (41  E.  C.  L.  R.) 

Cur.  adv.  mUt. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  a  quo  warranto,  calling  upon  the  defendant  to  show  by  what 
authority  he  claimed  to  enjoy  the  office  of  town  councillor  of  the  borough 
of  Bridgewater.  The  plea  stated  an  election  of  the  defendant  to  fill  that 
office,  and  showed  a  prima  facie  title  in  him.  To  this  there  was  a  special 
replication,  stating  that,  at  the  time  of  the  election,  the  defendant  had  an 
interest  in  a  contract  with,  by,  and  on  behalf  of,  the  council  of  the  borough, 
within  the  meaning  of  the  statute,  being  the  lessee  and  occupier  of  certain 
premises  in  the  borough,  the  property  of  the  mayor,  alderman  and  bur- 
gesses of  the  borough  (c),  under  an  indenture,  under  the  seal  of  the  mayor, 
aldermen  and  burgesses,  between  the  mayor,  aldermen  and  burgesses,  of 
the  one  part,  and  the  said  William  York  of  the  other  part,  with  coyenantsi 

(a)  November  lOib,  1841.     Before  lord  Dxnman,  C.  J.,  Wiluami,  Ck/LBRiDGX,  and  Wicirr 

MAN,  J#. 

(6)  Which,  after  reciting  parts  of  stat.  5  &  6  W.  4,  c.  76,  s.  28,  and  stat  3  &  4  Vict.  c.  108,  &  58, 
enacts** that  from  and  after  the  passing  of  ihis  set  the  wurd  •contract*  in  the  said  respective 
enactments  shall  not  extend  or  be  construed  to  extend  to  any  lease,  sale,  or  purchase  of  any  lands 
tenements,  or  heieditamenis,  or  to  |iny  agreement  for  any  such  lease,  sale,  or  purchase,  or  for  the 
loan  of  money,  or  to  any  security  for  the  payment  of  money  only."  Royal  assent,  10th  August, 
1842.    See  Simpmm  v.  Ready,  11  M.  &  W.  344. 

(c)  The  style  of  the  corporate  body;  stat.  5  &  6  W.  4,  c,  76,  a.  6. 
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for  payment  of  rent,  keeping  the  premises  in  repair ;  and  with  liberty  for 
the  defendant  to  remove  any  buildings,  during  the  term,  that  mi^t  be 
erected  by  him ;  with  a  proviso  that  the  mayor,  aldermen  and  burgesses, 
might  purchase  the  buildings  at  the  determination  of  the  term,  at  a  ralaa- 
tion :  and  it  was  averred  in  the  replication  *that  the  defendant  had  f^jjjq 
erected  buildings  upon  the  premises  during  the  term.  '- 

To  this  there  was  a  demurrer:  and,  upon  the  argument,  two  piincipatl 
questions  were  raised.  First,  whether  this  was  a  contract  witbiit  the 
meaning  of  stat.  5  &  6  W.  4,  c.  76,  s.  28  ;  and,  secondly,  whetlier  as- 
suming that  a  lease  of  corporation  lands  might  be  a  contract  within  the 
meaning  of  the  statute,  a  lease  by  the  mayor,  aldermen  and  burgesse ;  is  a 
contract  with,  by,  or  on  behalf  of,  the  council. 

Upon  both  these  questions  our  opinion  is  in  favor  of  the  relator.  We 
think  that  the  lease  was  a  contract  within  the  meaning  of  the  act,  and  that 
it  was  a  contract  with,  or  on  behalf  of,  the  council. 

That  a  lease  containing  such  terms  as  those  in  the  lease  in  questioQ  is  a 
contract,  cannot  be  doubted :  but  it  is  said  that,  the  words  of  the  statute 
being  "  contract  or  employment,"  such  contracts  only  are  intended  as  par- 
take in  some  degree  of  the  nature  of  employments,  as  contracts  for  work, 
or  the  furnishing  of  supplies :  and  it  was  further  contended  that  the  proviso, 
that  the  being  a  proprietor  or  shareholder  of  any  company  contracting  with 
the  council  of  the  borough  for  lighting  or  supplying  with  water  or  insuring 
against  fire  shall  not  disqualify,  shows  that  the  contracts  intended  by  the 
act  were  not  such  as  that  in  the  present  case. 

We  think,^  however,  that  the  meaning  of  the  term  "  contract"  ought 
not  to  be  so  restricted,  but  that  it  should  receive  its  ordinary  legal  coin 
struction.  This  opinion  is  rather  strengthened  by  the  proviso,  which 
excepts  certain  particular  cases  in  which  the  application  of  the  general 
rule  would  be  inconvenient,  and  the  contemplated  mischief  not  pro- 
bable. Such  a  contract  as  that  *in  question  would,  however,  in  r*orQ 
the  hands  of  one  of  the  council  of  the  borough,  let  in  all  the  ^ 
liability  to  partiality  and  favour  which  it  was  the  object  of  the  statute  to 
prevent. 

We  also  think  that  a  contract  with  the  corporation  by  its  corporate  name 
is  a  contract  with,  by,  or  on  behalf  of,  the  town  council,  within  the  mean* 
mg  of  the  twenty-eighth  section  of  the  act.  By  the  sixth  section,  corpo- 
rations are  to  be  styled  mayor,  aldermen  and  burgesses ;  and  the  lease  in 
question  is  in  the  proper  corporate  name  and  under  the  corporate  seal. 
Whether  the  lease  were  granted  by  the  council  since  the  passing  of  the 
act  or  not,  in  form  it  would  be  a  lease  under  the  corporate  seal,  and  in  the 
name  of  the  corporation.  The  council,  as  such,  are  not  a  corporation ;  nor 
have  the  individual  members  any  power  to  contract  as  such  for  the  corpo- 
ration. The  council  of  a  borough  have  a  general  power,  by  the  statute, 
to  act  for  the  corporation :  and  the  restraining  clause,  sect.  94,  indicates 
that  the  council  would,  but  for  that  clause,  have  a  general  power  to  lease 
or  otherwise  dispose  of  the  corporation  lands.  But  the  statute  gives  them 
no  further  power,  nor  indeed  means,  of  contracting,  than  as  representing 
the  corporation ;  and  what  they  do  must  be  in  the  corporate  name  and 
under  the  corporate  seal.  If  the  operation  of  the  twenty-eighth  section 
was  limited  to  cases  of  contracts  made  in  term»  with  the  town  council,  it 
would  be  ineffectual,  as  all  contracts  would  be  made  by  the  town  council 
in  the  name  of  the  corporation.  The  council,  as  observed  by  my  brother 
Pattesok  in  the  case,  referred  to  in  the  argument,  of  Regina  v.  Parammre^ 
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•ft^n  ^^  ^'  ^  ^'  ^^^»  ^^  ^^^  ^^^^  corporation :  but,  as  the  council 
-*  only  can  enforce  or  remit  the  performance  of  contracts  made  nomi- 
nally with  the  corporation,  we  think  that  a  contract  in  the  name  of  the 
corporation  and  under  the  corporate  seal  is,  practically,  and  within  the 
meaning  of  the  act  of  parliament,  a  contract  with  the  council ;  and  this, 
whether  such  contract  were  made  before  or  after  the  passing  the  municipal 
corporation  act.  And  this  view  of  the  case  removes  the  objection  taken 
to  the  replication,  that  the  time  of  the  demise  is  not  stated,  and  that  it  may 
therefore  have  been  before  the  passing  of  the  act. 

Upon  the  whole,  therefore,  we  think  that  the  judraient  should  be  entered 
for  the  crown.  Judgment  for  the  crown. 

ELEANOR  THOMAS  v.  BENJAMIN  THOMAS. 

Declaration  for  non-perfonnance  of  an  agreement  stated  to  be,  that  defendant,  when  required, 
should  convey  a  certain  house  and  premises  to  plaintifT  for  her  life,  and  that  plaintifi',at  all  times 
during  her  possession  thereof,  should  pay  defendant  and  S.  T.  (since  deceased),  their  executor?,' 
&c.,  1/.  yearly  towards  the  ground  rent,  payable  in  respect  of  the  said  house  and  other  premises, 
and  keep  the  house  in  repair. 

Pleas :  1.  non  assumpsit :  3.  that  there  was  not  the  consideration  alleged.     Issues  theieon. 

The  agreement  was  between  plaintiff,  who  was  the  widow,  apd  defendant  and  S.  T.,  the  executors 
of  J.  T.  After  reciting  that  J.  T.,  shortly  before  his  death,  had  ycrbally  expressed  his  desire 
that  plaintiff,  in  addition  to  his  other  provision  for  her,  should  have  the  house.  &c.  during  her 
life,  and  reciting  that  defendant  and  S.  T.  were  desirous  that  such  intention  should  be  carried 
into  efiect,  it  was  witnessed  that,  ^'in  consideration  of  such  desire  and  of  the  premises,***  the 
executors  would  convey  the  house,  &c.  to  the  plaintiff  for  her  life;  •* provided  nevertheless,  and 
it  is  hereby  further  agreed  and  declared,"  that  the  plaintiff  should,  during  her  possession,  pay  to 
the  executors  XL  yearly  towards  the  ground  rent,  payable  in  respect  of  the  said  house  and  adjoin. 
ing  premises,  and  should  keep  the  said  house,  &c.  in  repair. 

Held,  that  the  sgreement  so  to  pay,  and  to  keep  the  premises  in  repair,  was  a  consideration  for  the 
agreement  by  the  defendant  and  S.  T.;  and  that  respect  for  the  wishes  of  the  testator  was  no 
part  of  the  legal  consideration,  for  their  agreement,  and  need  not  be  stated  in  the  declaration. 

Assumpsit.  The  declaration  stated  an  agreement  between  plaintiff  and 
defendant  that  the  defendant  should,  when  thereto  required  by  the  plaintiff, 
♦8521  ^y  ^^'  necessary  deeds,  conveyances,  assignments,  or  other  *as- 
^  surances,  grants,  &c.,  or  otherwise,  assure  a  certain  dwelling  house 
and  premises,  in  the  county  of  Glamorgan,  unto  plaintiff  ifor  her  life,  or 
so  long  as  she  should  continue  a  widow  and  unmarried,  and  that  plaintiff 
should,  at  all  times  during  which  she  should  have  possession  of  the  said 
dwelling  house  and  premises,  pay  to  defendant  and  one  Samuel  Thoma^, 
(since  deceased),  their  executors,  administrators  or  assigns,  the  sum  of  1/. 
yearly  towards  the  ground  rent  payable  in  respect  of  the  said  dwelling 
house  and  other  premises  thereto  adjoining,  and  keep  the  said  dwelling 
house  and  premises  in  good  and  ten  an  table  repair :  That,  the  said  agree- 
ment being  made,  in  consideration  thereof,  and  of  plaintiff's  promise  to 
perform  the  agreement,  Samuel  Thomas  and  the  defendant  promised  to 
perform  the  same :  and  that,  although  plaintiff  afterwards  and  before  the 
commencement  of  the  suit,  to  wit,  &c.,  required  of  defendant  to  grant,  &c., 
by  a  necessary  and  sufficient  deed,  &c.,  the  said  dwelling  house^  &c.,  to 
plaintiff  for  her  life,  or  while  she  continued  a  widow,  and  though  she  had 
then  continued,  &c.,  and  still  was,  a  widow  and  unmarried,  and  although 
she  did,  to  wit  on,  &c.,  tender  to  the  defendant  for  his  execution  a  certain 
necessary  and  sufficient  deed,  &c.,  proper  and  sufficient  forthe  conveyance, 
&c.,  and  although,  &c.,  (general  readiness  of  plaintiff  to  perform),  ye 
defendant  did  not  nor  would  th6n  or  at  any  other  time  convey^  &c. 
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Pleas.     1.  Non  assumpsit.     2.   That  there  \iras  not  the  conaidenitioB 
alleged  in  the  declaration  for  the  defendant's  promise.     3.  Fraud  and  covin. 

Issues  thereon. 

At  the  trial  before  Coltman,  J.,  at  the  Glamorganshire  Lent  assizes, 
1-841,  it  appeared  that  John  Thomas,  the  ^deceased  husband  of  the  r«o|:*i 
plaintiff,  at  the  time  of  his  death,  in  1837,  was  possessed  of  a  row  '- 
of  seven  dwelling  houses  in  Merthyr  Tidvil,  in  one  of  which,  being  the 
dwelling  house  in  question,  he  was  himself  residing ;  and  that  by  his  will 
he  appomted  his  brother  Samuel  Thomas  (since  deceased)  and  the  defen- 
dant executors  thereof,  to  take  possession  of  all  his  houses,  &c.,  subject  to 
certun  payments  in  the  will  mentioned,  among  which  were  certain  charges 
in  money  for  the  benefit  of  the  plaintiff.  In  the  evening  before  the  day  of 
his  death,  he  expressed  orally  a  wish  to  make  some  further  provision  for 
his  wife :  and  on  the  following  morning  he  declared  orally,  in  the  pre^ 
sence  of  two  witnesses,  that  it  was  his  will  that  his  wife  jhould  have  either 
the  house  in  which  he  lived  and  all  that  it  contained,  or  an  additional  sua 
of  100/.  instead  thereof. 

This  declaration  being  shortly  afterwards  brou^t  to  the  knowledse  of 
Samuel  Thomas  and  the  defendant,  the  executors  and  restduaiy  lega- 
tees, they  consented  to  cany  the  intentions  of  the  testator  so  expressed 
into  effect ;  and  after  the  lapse  of  a  few  days,  they  and  the  plaintiff  exe- 
cuted the  a^ement  declarea  upon ;  which,  after  stating  the  parties,  and 
briefly  reciting  the  will,  proceeded  as  follows : 

'^  And,  whereas  the  said  testator,  shordy  before  his  death,  declared,  io 
the  presence  of  several  witnesses,  that  he  was  desirous  his  said  wife  should 
have  and  enjoy  during  her  life,  or  so  long  as  she  should  contiiiue  his 
widow,  all  and  singular  the  dwelling  house,"  &c.,  '^  or  100/.  out  of  his 
personal  estate,"  in  addition  to  the  respective  legacies  and  beouests  given 
her  in  and  by  his  said  will :  ^'  but  such  declaration  and  desire  was  nm 
reduced  to  writing  in  the  lifetime  of  the  said  John  Thomas  *and    r^o^j 
read  over  to  him ;  but  the  said  Samuel  Thomas  and  Benjamin    '- 
Thomas  are  fully  convinced  and  satisfied  that  such  was  the  desire  of  the 
said  testator,  and  are  willing  and  desirous  that  such  intention  should  be 
carried  into  full  effect :  Now  these  presents  witness,  and  it  is  hereby  agreed 
and  declared  by  and  between  the  parties,  that,  in  consideration  of  sncfa 
desire  and  of  the  premises,"  the  executors  would  convey  the  dwelling 
houses,  &€.,  to  the  plaintiff  and  her  assigns  during  her  life,  or  for  so  long 
a  time  as  she  should  continue  a  widow  and  unmarried  :  "  provided  never* 
tfaeless,  and  it  is  hereby  further  agreed  and  declared,  that  the  said  Eleanor 
Thomas,  or  her  assigns,  shall  and  will,  at  all  times  during  which  she  shall 
have  possession  of  the  said  dwelling  house,  &c.,  pay  to  the  said  Samuel 
Thomas  and  Benjamin  Thomas,  their  executors,  Ate.,  the  sum  of  1/.  yearij 
towards  the  ground  rent  payable  in  respect  of  the  said  dwelling  house  and 
other  premises  thereto  adjoining,  and  shall  and  will  keep  the  said  dwell- 
ing house  and  premises  in  good  and  tenantable  repair :"  with  other  prori- 
sioffis  not  affecting  the  questions  in  this  case. 

The  plaintiff  was  left  in  possession  of  the  dwelling  house  and  premises 
for  some  time :  but  the  defendant,  after  the  death  of  his  co-executor,  re- 
fiised  to  execute  a  conveyance  tendered  to  him  for  execution  pursuant  to 
the  agreement,  and,  shortly  before  the  trial,  brought  an  ejectment,  under 
which  he  turned  the  plaintiff  out  of  possession.  It  >K'as  objected  for  the 
defendant  that,  a  part  of  the  consideration  proved  being  omitted  in  the 
declacationy  (here  was  a  &tal  variance.    The  learned  judge  overruled  te 
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objediMft^  reserving  leave  to  move  to  enter  a  nonsuit.     Ultimately  a  ver- 
dict was  foond  Sac  the  plaintiff  on  all  the  issues  ;  and,  in  Easter  term  ^last, 

^8551   ^  ^^  ^^^  ^'^^^^  obtained  pursuant  to  the  leave  reserved. 

-'  ChiUon  and  W.  M.  James  now  showed  cause.  It  is  sufficient  if 
there  be  any  legal  consideration  for  this  agreement.  [E.  V.  Williams  con- 
ceded that,  in  a  court  of  law,  he  could  not  go  into  the  adequacy  of  the 
consideration,  and  that,  if  the  consideration  was  in  part  a  legal  and  in  pari 
only  a  moral  one,  the  latter  part  need  not  be  stated  in  the  declaration  (a).] 
The  objection  taken  at  the  trial  was,  that  the  consideration  for  the  agree- 
ment, instead  of  being  that  which  is  alleged  in  the  declaration,  was,  as 
stated  in  the  agreement  itself,  a  respect  for  the  testator's  intentions,  in 
which  case  this  would  be  a  mere  voluntary  agreement :  the  defendant  now 
appears  to  contend  that  respect  for  the  testator's  intentions  is  a  part  of  the 
legal  consideration,  and  ought  to  have  been  set  out.  But  it  could  not  be 
so  characterized.  All  that  a  plaintiff  is  required  to  do  is  to  set  out  the 
legal  effect  of  the  contract,  and  to  show  performance  on  the  plaintiff 's 
part :  here  she  was  in  possession  for  three  or  four,  years,  paying  rent,  un- 
der an  undertaking  to  pay  rent  and  keep  the  premises  in  repair :  that  is  a 
good  consideration :  and,  if  so,  it  cannot  be  necessary  in  pleading  it  to 
allege  additional  motives,  which,  in  the  eye  of  the  law,  do  not  enter  into 
the  consideration.  Thus,  in  debt  for  rent  on  a  demise  of  a  messuage  with 
the  furniture,  though  in  &ct  the  furniture  forms  an  important  item  m  esti- 

*8561  ^^^^'^S  ^^^  ^^^^y  y^^  ^9  ^^  P^^'^^  ^^  *law,  the  rent  issues  out  of 
-'  the  real  property,  and  not  out  of  the  furniture,  it  is  sufficient  to 
allege  a  demise  of  the  real  property ;  Farewell  v.  Dickensony  6  B,  &  C. 
251 — (13E.  C.  L.  R.)  Parties  are  often  influenced  by  motives  which  form 
no  part  of  the  legal  consideration,  such  as  the  character  of  a  tenant,  or  the 
merits  or  distresses  of  the  party  intended  to  be  benefited  ;  and  the  circum- 
stance that  such  motives  happen  to  be  stated  in  the  agreement  cannot 
affect  the  legal  rights  of  the  parties,  nor  make  it  necessary  to  state  those 
motives  in  the  declaration. 

E.  V.  WilliamSy  contra.  The  consideration  alleged  in  the  declaration 
is  solely  the  promise  to  pay  rent  and  repair :  therefore  it  lay  on  the  plain- 
tiff to  prove  that  to  have  been  the  true  and  sole  consideration;  Beech  v. 
WhiUy  12  A.  &  E.  668— (40  E.  C.  L.  R.)  But  the  evidence  shows  that 
the  testator's  declaration,  as  brought  before  and  recognised  by  the  execu- 
tors, was  part,  if  not  the  whole,  of  the  consideration.  It  is  conceded  that 
where  there  is  a  good  legal  consideration  conjoined  with  a  moral  one,  it  is 
not  necessary  to  state  both ;  but  here  regard  for  the  testator's  intentions 
was  not,  under  the  circumstances,  a  mere  moral  consideration ;  for  the 
declaration  had  been  made  and  reduced  to  writing  so  formally  that  it  might 
well  be  thought  valid  in  law,  and  so  the  agreement  be  made  by  the  execu- 
tors and  residuary  legatees  to  buy  peace  (i).  If  the  testator's  expressed 
wish  was  part  or  the  whole  of  the  consideration,  the  declaration  should 
have  so  alleged  it,  and  a  nonsuit  ought  to  be  entered.  But,  in  fact,  if  it 
*8571  ^  "^^  ^^  consideration,  there  is  no  *legal  consideration  at  all : 
-'  this  is  is  a  mere  gift  cum  (mere  ;  and,  had  it  been  stated  truly,  the 
declaration  would  have  been  bad  on  general  demurrer.  Patteson,  J. 
The  rent,  if  issuing  out  of  the  house,  might  follow  the  gift  ;  but  the  obli- 
gation to  repair  does  not.]     The  expressions  in  the  agreement  with  reie- 

[a)  On  thiB  pointCAt/Zon  cited  Bui.  N.  P.  147,  and  I  Chiu.  Plead.  395, 800,  6th  ed. 
(M  See  ffaigh  v.  Brookt,  10  A.  A  E.  309— (37  E.  C.  L.  R.)— and  Brookt  ▼.  Jiatgh,  10  A.  4i 
E.3»— (37E.C.  L.R.) 


948  Thomas  v.  Thomas.  H.  V.  1842.  f  85? 

rence  to  the  ground  rent,  and  the  evidence  of  one  of  the  witnesses,  show 
that  the  property  was  held  under  a  superior  landlonl :  the  assignee's  obli- 
gaiton  to  pay  rent  and  repair  would  therefore  be  implied  from  the  very 
nature  and  state  of  things  which  existed  between  the  parties  ;  Batlki',  J  , 
in  Burnett  v.  Lynch  (a).  [Lord  Denman,  C.  J.  There  is  nothing  to 
show  who  was  liable  to  pay  the  ground  rent.  Coleridge,  J.  ITie  1/. 
is  reserved  payable  to  the  executors  :  it  is  quite  different  from  an  assignee's 
liability.]  Still  the  annexing  of  such  a  payment  cannot  be  regarded  as 
the  consideration.  What  is  meant  by  the  consideration  for  a  promise,  ba 
the  cause  or  inducement  for  making  it  ?  Plovoden  (ft),  commenting  oa 
Sharington  v.  Strotton^  says,  "  Note :  That  by  the  civil  law  nudum  pac 
turn  is  defined  thus,  JVudum  pactum  est  ubi  nulla  subesi  causa  prater  cm 
ventionem ;  sed  ubi  subest  causa^  fit  obligation  et  parit  actionem J*^  In 
Cbitty  on  Contracts  (c)  the  following  passage  is  cited  from  the  Code  Civil : 
^^  V obligation  sans  cause j  ou  sur  unefausse  cause,  ou  sur  une  cause  UHcite^ 
ne  peut  atmr  aucun  effet?'*  The  rent  and  repairs  cannot  be  said  to  har« 
been  the  cause  or  motive  which  induced  the  executors  to  make  this  agree- 
ment :  it  must  have  been  such  a  belief  as  is  recited  in  the  *agree-  r^ofLo 
ment  itself,  which,  though  a  good  moral  consideration,  and  per-  '- 
haps  sufficient  to  raise  a  use,  is  not  sufficient  to  support  a  promise.  The 
proviso  merely  causes  the  donee  to  take  the  gifl  charged  with  the  buitheo 
of  paying  the  rent  and  keeping  the  premises  in  repair :  and  she  cannot 
turn  these  conditions  into  a  consideration.  It  is  clear  that,  if  the  proviso 
had  not  existed,  the  executors  might  have  retracted  at  any  moment ;  their 
right  to  do  so  cannot  be  qualified  by  the  circumstance  that  the  gift  iras 
cma  onere  ;  otherwise,  when  carried  out  to  conveyance,  it  would  be  a  cod- 
veyance  on  good,  as  distinguished  from  valuably  consideration.  Suppose 
a  subsequent  sale ;  a  purchaser  for  value  would  have  been  entitled,  though 
he  had  purchased  with  notice  of  the  gifl.  A  consideration,  to  be  suffi- 
cient against  such  a  purchaser  within  the  saving  clause  of  the  27  Eliz.  r. 
4,  s.  4  ((f),  must  be  such  a  consideration  as  would  support  an  assumpsit. 
Were  it  otherwise,  donees  by  voluntary  gifl  would  confiim  their  estates 
by  covenanting  to  repair  a  monument,  maintain  a  plantation,  or  the  like. 
Here  the  donors,  in  effect,  say,  that  the  donee  is  to  pay  no  purchase  money, 
but  is  to  do  what  a  purchase!  for  full  consideration  would  have  to  do,  pay 
the  rent  and  maintain  in  repair.  And  it  is  to  be  observed  that,  in  that 
part  of  the  agreement  where  the  purchase  money  is  usually  mentioned,  in- 
stead of  any  valuable  consideration  there  is  a  mere  reference  to  the  testa- 
tor's wishes ;  which  is  followed  in  a  different  part  of  the  deed  by  a  simple 
provision  for  the  burthens  commonly  belonging  and  incident  to  the  sub- 
ject matter.  The  defendant  is  therefore  entitled  to  a  verdict  on  die  first 
issue. 

*Lord  Denman,  C.  J.     There  is  nothing  in  this  case  but  a  great  r^otn 
deal  of  ingenuity,  and  a  little  wilful  blindness  to  the  adtual  terms  '- 
of  the  instrument  itself.     There  is  nothine  whatever  to  ^ow  that  tb« 
ground  rent  was  payable  to  a  superior  landlord  ;  and  the  stipulation*  for 
the  payment  of  it  is  not  a  mere  proviso,  but  an  express  agreement.     (}& 

(a)  5  B.&C.  589,605— (12  RCL.  R.)    See  also  the  jodgmenCBof  Hmjiotd,  J.,MdLjTni. 
D4  LK,  Jn  in  the  same  cMe. 

(b)  NotA  to  Sfusnngton  y.  Stratum,  Plowd.  309. 

(c)  p.  28,  3d  ed.,  1841.    Code  CivU,  liv.  3,  Ut.  3,ch.  2,  sect.  4,  f  lt31.    At  to  ibi 
from  the  Code,  see  p.  861,  note  (a),  po«. 

{d)  8ee  Newland  on  Contractv,  c.  24,  p.  392,  et  eeq. 
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lordship  here  read  the  proviso.)  This  is  in  terms  on  express  agreement, 
and  shows  a  sufficient  le^l  consideration  quite  independent  of  the  moral 
feeling  which  disposed  the  executors  to  enter  into  such  a  contract.  Mr. 
WUliams^s  definition  of  consideration  is  too  large :  the  word  causa  in  the 
passage  referred  to  means  one  which  confers  w*hat  the  law  considers  a  bene- 
fit on  the  party.  Then  the  obligation  to  repair  is  one  which  might  impose 
charges  heavier  than  the  value  of  the  life  estate. 

Patteson,  J.  It  would  be  giving  to  causa  too  large  a  construction  if 
we  were  to  adopt  the  view  urged  for  the  defendant :  it  would  be  con- 
founding consideration  with  motive  (a).  Motive  is  not  the  same  thing 
with  consideration.  Consideration  means  something  which  is  of  some 
value  in  the  eye  of  the  law,  moving  from  the  plaintifT:  it  may  be  some 
benefit  to  the  plaintiflf,  or  some  detriment  to  the  defendant ;  but  at  all 
events  it  must  be  moving  from  the  plaintiff.  Now  that  which  is  sug- 
gested as  the  consideration  here,  a  pious  respect  for  the  wishes  of  the 
testator,  does  not  in  any  way  move  from  the  plaintiff;  it  moves  from  the 
testator;  therefore,  legally  speaking,  it  forms  no  part  of  the  consideration. 
^8601  ^^^  ^^  ^^  said  that,  if  that  be  so,  there  *is  no  consideration  at  all, 
^  it  is  a  mere  voluntary  gift :  but  when  we  look  at  the  agreement  we 
find  that  this  is  not  a  mere  proviso  that  the  donee  shall  take  the  gift  with 
the  burthens ;  but  it  is  an  express  agreement  to  pay  what  seems  to  be  a 
fresh  apportionment  of  a  ground  rent,  and  which  is  made  payable  not  to 
a  superior  landlord  but  to  the  executors.  So  that  this  rent  is  clearly  not 
something  incident  to  the  assignment  of  the  house ;  for  in  that  case,  instead 
of  being  payable  to  the  executors,  it  would  have  been  payable  to  the 
landlord.  Then  as  to  the  repairs:  these  houses  may  very  possibly  be  held 
under  a  lease  containing  covenants  to  repair ;  but  we  know  nothing  about 
it :  for  any  thing  that  appears,  the  liability  to  repair  is  first  created  by  this 
instrument.  The  proviso  certainly  struck  me  at  first  as  Mr.  Williams  put 
it,  that  the  rent  and  repairs  were  merely  attached  to  the  gift  by  the  donors ; 
and,  had  the  instrument  been  executed  by  the  donors  only,  there  might 
have  been  some  ground  for  that  construction  ;  but  the  fact  is  not  so.  Then 
it  is  suggested  that  this  would  be  held  to  be  a  mere  voluntary  conveyance 
as  against  a  subsequent  purchaser  for  value  :  passibly  that  might  be  so : 
but  suppose  it  would  :  the  plaintiff  contracts  to  take  it,  and  does  take  it, 
whatever  it  is,  for  better  for  worse  ;  perhaps  a  bona  fide  purchase  for  a 
valuable  consideration  might  override  it ;  but  that  cannot  be  helped. 

Coleridge,  J.  The  concessions  made  in  the  course  of  the  argument 
have,  in  fact,  disposed  of  the  case.  It  is  conceded  that  mere  motive  need 
not  be  stated :  and  we  are  not  obliged  to  look  for  the  legal  consideration 
*8611  ^"  ^^y  particular  part  of  the  instrument,  merely  because  *the  con- 
^  sideration  is  usually  stated  in  some  particular  part :  ut  rea  magis 
valeat,  we  may  look  to  any  part.  In  this  instrument,  in  the  part  where  it 
IS  usual  to  state  the  consideration,  nothing  certainly  is  expressed  but  a 
wish  to  fulfil  the  intentions  of  the  testator :  but  in  another  part  we  find  an 
express  agreement  to  pay  an  annual  sum  for  a  particular  purpose  ;  and 
also  a  distinct  agreement  to  repair.  If  these  had  occurred  in  the  first  part 
of  the  instrument,  it  could  hardly  have  been  argued  that  the  declaration 
was  not  well  drawn,  and  supported  by  the  evidence.  As  to  the  sugges- 
tion of  this  being  a  voluntary  conveyance,  my  impression  is  that  this  pay- 
ment of  1/.  annually  is  more  than  a  good  consideration  :  it  is  a  valuable 

(a)  See  note  (a),  p.  861,  poet. 
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ronsideratioD  :  It  is  clearly  a  thing  newlj  created,  and  not  pait  of  the  old 
ground  rent. 

Rule  discharged  (a). 


♦IN  THE  EXCHEQUER  CHAMBER.  [•862 

(Error  from  the  Queen's  Bench.) 
HENRY  CREASE  v.  Sir  JOSEPH  S.  G.  SAWLE,  Bart.,  and  Otbeis. 

The  Doke  of  Ck>rnwaII,  being  entitled,  as  lord  of  a  manor,  to  a  cenain  quaniitf  of  the  tm  on 
raised  by  the  boand  owners  within  the  manor,  which  was  rendered  by  them  to  bim  in  aa  bb. 
manufactured  state,  demised  this  toll.  Held  that  the  leasee,  though  not  an  inhnbitmm  of  ifas 
parish  in  which  the  tin  was  raised,  was  rateable  to  the  poor  rate  there  aa  occopiar  of  the  tin  isS, 
under  Stat.  43  Eliz.  c.2,  a.  1. 

The  rate  being  made  upon  bim  as  occupier  of  the  toll,  the  court  refused  to  enqnire,  in  an  ncfioe  of 
trespass  for  levying  the  rate  by  distress,  whether  a  part  of  the  rate  was,  or  waa  not,  for  tia  tal 
not  in  the  plaintiff*s  occupation,  some  tin  toll  appearing  to  be  in  his  occupntioD,  and  thi 
amount  being  only  matter  of  appeal 

Trespass  for  breaking  and  entering  plaintiff's  dwelling  house  at  Peniya, 
in  Cornwall,  and  taking  and  converting  his  goods  and  chattels. 

Pleas.     1.  Not  guilty.    Issue  thereon. 

%  That,  before  and  at  the  time  of  making  the  rate  and  assessment 
hereinafter  mentioned,  and  from  thence  until  and  at  the  said  time  when, 
&c.,  "  plaintiff  was  by  law  rateable  to  the  relief  of  the  poor  of  the  paiidi 
of  St.  Austell,"  in  Cornwall,  in  respect  of  his  occupation  of  certain  land 
within,  and  parcel  of,  the  said  parish ;  that,  before  the  said  time  when, 
&c.,  to  wit,  26tli  February,  1838,  ^^  in  and  by  a  certain  rate  or  assessmoit, 
then  made,  assessed,  allowed,  and  published  according  to  the  statutes  in 
that  case,"  &c.,  "plaintiff,  so  being  an  occupier  of  land  in  the  said 
parish,"  "  was  duly  rated  and  assessed  for  and  in  respect  of  his  occupa- 
tion of  the  said  land  as  aforesaid,  for  and  towards  the  necessary  relief  of 
the  poor  within  the  said  parish,  in  and  for  the  then  present  year,  in  the 
sum  of  108/.  95."  The  plea  then  averred  a  demand  of  the  rate,  and  re- 
fusal, a  summons  before  two  justices  ;  a  refusal,  &c.,  before  the  justices; 
*and  a  warrant  under  the  hands  and  seals  of  such  justices,  directed  t^^m 
to  the  churchwardens,  overseers,  and  constables  of  St  Austell,  to  ^ 
distrain  for  1081,  9^.,  and  sell,  &c.  ;  and  that  defendants  w^re  the  charch- 
wardens  and  overseers :  and  the  plea  justified  under  the  warrant.     Repfi- 


(/>)  In*a  commentary  on  the  Code  Civil,  in  ••  Co  Jea  Fran^ais  Ezpliqu^**  &c^  by  J.  A. 
Paris,  1836,  the  words  of  the  Code,  **  L*obligation  lans  cause,  ou  aur  un  iauase  cauae,  ou 
cause  illicite,  ne  pent  avoir  aucun  effet**  (ant^,  p.  S57),  are  discussed;  and  the  note  upon  «sbob 
cacse**  is  as  follows. 

**  La  cause  eat  ce  qui  determine  ^engagement  que  prend  une  partie  dana  un  contrat ;  3  ae  I^b! 
pas  la  confondre  avec  la  cause  implicite  du  contrat,  autrement  le  motif  qui  pons  k  cootncicr. 
La  cause  de  Tengagement  d*une  panic  est  le  fiiit  ou  la  proroesse  de  Tautre  partie ;  elle  peat  aoaa 
consister  dans  une  pure  lib^ralit^  de  la  part  de  I*une  des  parties:  ainai,  loraque  je  m*obUgs  k  payrr 
roille  francs  k  Paul,  pour  tela  services  que  son  p^re  m*a  rendus,  la  cause  determinante  da  contrat, 
ce  sont  les  services  qui  m*ont  ^t^  rendus ;  le  motif  qui  m*a  port^  k  contracter,  c*eet  la  d«air  d» 
m^acquitter  envers  lui  des  aervicos  de  son  p^re ;  ai  celui.ci  ne  m*a  jamais  rendu  lea  services  doat  d 
a  et^  parU  dans  Tacte,  le  contrat,  est  sana  cauae.  Je  m'oblige  k  dqpner  mille  iranoa  k  Paul  pour 
qu*il  suive  une  aflaire  pendonte  devant  le  tribunal  de  la  Seine:  la  cause  determinante  est  la 
de  Paul  qu*il  suivra  mon  aflfaire ;  si  elle  est  jug^  irr^vocablement  ao  moment  o6  noos  ai 
•tipuie,  le  contrat  est  sans  cause.  Autre  exemple :  je  vous  vends  ma  maison ;  la  cause  de  la 
681,  d'un  c6te,  la  maison  elle-m£me,  de  Tautre,  le  priz.  Enfin  je  donne,dana  la  ibrme  dss  dispo- 
sitions em  re  vifs,  ma  maison  k  Paul,  qui  Taccepte:  ma  libiralit^  est  ict  laaeule  canasda 
trai."    p.  209. 
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carioD,  admitting  the  summons  and  warrant,  and  that  defendants  were 
churchwardens  and  overseers,  de  injuria  absque  residuo  causae.  Issue 
thereon. 

3.  That  the  trespasses  were  done  by  defendants  in  taking  a  distress  of 
the  goods  and  chattels  by  authority  of  a  certain  act,  &c.  (43  Eliz.  c.  2), 
and  according  to  the  purport,  tenor,  and  effect  of  the  same  act :  verifica* 
tion.     Replication  :  De  injuria.     Issue  thereon. 

On  the  trial,  at  the  Cornwall  Summer  assizes,  1839,  a  verdict  was 
found  for  the  plaintiff  on  the  first  issue ;  and,  as  to  the  other  issues,  a 
special  verdict  was  taken,  which,  so  far  as  is  material  to  the  points 
decided,  was  as  follows. 

Defendants  being  overseers  of  St.  Austell,  two  poor  rates  were  duly 
made,  &c.,  on  17th  January  and  7th  April,  1838,  for  that  parish ;  apd 
plaintiff  was  rated  at  108/.  9;.  in  the  former,  and  40/.  in  the  latter :  and  he 
was  described  in  each  as  both  occupier  and  owner  "  of  tolls  of  tin"  (a). 
^8641  '^^^  sums  were  demanded  of  ^plaintiff  who  refused  to  pay :  and 
^  defendants  proceeded  duly,  under  the  statute,  and  obtained  two 
warrants  of  distress  against  defendant's  goods,  and,  in  executing  them, 
entered,  &c.,  and  took,  &c.,  as  in  the  declaration. 

The  verdict  then  set  out  a  lease  by  George  IV.,  when  Prince  of  Wales, 
dated  Ist  August,  1815,  to  Edward  Smith,  demising  for  ninety-nine  years, 
determinable  on  lives,  ''  all  the  toll  and  farm  of  tin,  or  tin  toll,  which 
should  be  gained,  arise,  or  become  due,  in  any  place  within  the  several 
lordships,  manors,  precincts  or  territories  belonging  to,  or  being  part  or 
parcel  of,  the  Duchy  of  Cornwall,  in  the  county  of  Cornwall,  and  all 
profits,  commodities,  advantages,  and  emohiments,  to  the  said  toll  and 
farm  of  tin,  or  tin  toll,  within  the  several  lordships,  &c.,  belonging,  hap« 
pening,  and  arising ;  and  also  all  the  tin  mines  found,  or  to  be  found, 
within  the  several  enclosed  lands  of  the  said  several  lordships,  &c. ;  and 
also  all  that  toll  and  farm  of  tin,  or  tin  toll,  which  should  be  gained,  arise, 
or  become  due,  in  any  place  within  all  and  every  the  manors,  boroughs, 
tenements,  and  premises,  in  the  said  indenture  thereinafter  particularly 
mentioned,"  ''  and,  among  other  manors  and  places,  within  the  manor  of 
Tewington,  with  its  members  and  appurtenances ;  with  a  covenant  by 
Smith,  his  executors,  administrators,  and  assigns,  that  he  would,  by  him- 
self or  his  deputy  or  deputies,  or  workmen,  enter  into  and  upon  the 
demised  premises,  and  within  the  same  dig  and  search  for  tin,  and  the 
same  tin,  so  to  be  found,  at  his,  their,  or  any  of  their  free  will,  take  and 

» 

(a) Extracts  from  the  ratos  were  set  out  in  the  case,  and  were  as  follows:  the  first  being 
from  the  rate  made  17ih  January,  1838 ;  the  second  from  the  rate  made  7ih  April,  1838. 
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carr^  away,  and  likewise  make,  do,  and  perform  all  things  necessary  to 
digging  and  searching  for,  and  carrying  away  of,  tin  and  filling  up  the  tin 
*pits  and  shafts,  according  to  the  custom  of  tin  works  in  the  said  rirgg5 
coun^  of  Cornwall.  ■■ 

'^  The  said  Edward  Smith  entered  and  became  possessed  of  the  pre- 
mises, &c.,  granted  by  that  lease,  which  is  still  existing.  And  all  the 
interest  therein  (except  so  far  as  the  same  is  affected  by  the  indenture  of 
the  17th  September,  1835,  hereinafter  mentioned),  before  and  at  the  time 
of  the  making  the  said  rates  respectively,  was  and  still  is  vested  in  the 
plaintiff. 

*'  Within  the  parish  of  St.  Austell  are  situate  two  of  the  manors  men- 
tioned in  that  lease,  viz.  the  manor  of  Treverbyn  Courtnay,  parcel  of  the 
annexed  possessions  of  the  said  duchy,  and  the  manor  of  Tewington,  late 
parcel  of  the  ancient  possessions  of  the  duchy. 

"  At  the  time  of  the  making  of  the  said  rates  respectively,  and  from  thence 
to  the  present  time,  the  yearly  value  which  the  plaintiff  derived  in  the 
parish  of  St.  Austell,  under  the  said  lease,  was  1516/.  The  toll  of  tin 
payable  to  the  plaintiff,  under  the  said  lease,  is  one  tenth  part  of  all  tin  ore 
raised  within  tin  bounds  in  the  manor  of  Tewington,  and  one  fifteenth  part 
of  all  tin  ore  raised  within  tin  bounds  in  the  manor  of  Treverbyn  Couitnav. 
These  tolls  are  payable,  by  the  custom  of  the  Stannaries,  by  the  workers 
for  tin  within  tin  bounds,  without  deduction  or  any  charge  or  risk  to  the 
receiver.  The  custom  of  the  Stannaries  as  to  tin  bounds  is  as  follows. 
'  Any  tinner  may  bound  any  wastrel  land  within  the  county  of  Cornwall, 
that  is  unbouncled  or  void  of  lawful  bounds,  and  also  any  several  and 
enclosed  land  that  hath  been  anciently  bounded  and  assured  for  wastrel 
by  delivering  of  toll  tin  to  the  lord  of  the  soil  before  that  the  hedges 
were  made  upon  it,  *and  also  such  and  so  much  of  the  prince's  r^ocg 
several  and  enclosed  customary  land  within  the  ancient  duchy  *- 
assessionable  manors  as  hath  been  anciently  bounded  with  turfs,  according 
to  the  ancient  custom  and  usage  within  the  said  several  duchy  manors, 
and  not  otherwise,  the  tinner  paying  out  of  such  land  so  bounded  the  usual 
toll  only  as  is  generally  paid  within  the  Stannaries,  that  is,  the  fifteenth 
dish  or  part,  saving  in  such  places  where  special  custom  hath  limited 
another  rate  of  toll.' 

"  The  mine  from  which  the  plaintiff  derives  1300/.  of  the  said  1516i.  is 
called  Buckler's  Mine.  This  mine  is  situated  on  Boscundle  Common, 
which  was  uninclosed  till  the  year  1800,  when  it  was  included  within  a 
hedge  by  Mr.  Carlyon,  the  then  owner  of  the  common.  Since  1800,  and 
before  1810,  several  parts  of  it  have  been  separated  from  the  rest  by  hedges, 
and  allotted  to  different  tenants,  who  occupy  their  respective  portions  as 
part  of  their  tenements :  and  the  rest  remains  as  before.  Part  of  the  said 
mine  is  within  the  said  allotments.  Boscundle  Common  is  under  tin 
bounds,  and  is  within  the  manor  of  Tewington ;  and  the  customary  toll  for 
all  tin  ore  raised  within  these  tin  bounds  belongs  to  the  plaintiff  under  the 
above  lease.  Buckler's  Mine  is  very  ancient,  is  situate  within  many  sets 
of  tin  bounds,  and  has  been  worked  by  the  present  adventurers  since  lo31." 

The  case  then  set  out  an  indenture  {Regina  v.  Crease,  11  A.  &  £.  667, 
679—39  E.  C.  L.  R.),  of  17th  September,  1835,  between  plaintiff  of 
one  part,  and  John  Taylor  and  John  Rundle  of  the  other,  reciting  the  above 
mentioned  indenture  of  1st  August,  1815,  the  death  of  Edward  Smith  in 
1830,  and  that,  under  his  will,  the  ^plaintiff  was  fully  authorised  r»g^ 
and  entided  to  grant  all  leases,  sets,  and  authorities  whatsoever^ 
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necessary  for  digging  for,  search' ng  for  and  carrying  away  tin,  in,  upon 
and  from  the  premises  comprised  in  the  indenture  of  1st  August,  1815: 
that  Taylor  and  Rundle  had  worked  for,  raised  and  sold  tin  from  the  pre- 
mises afler  mentioned,  and  had  paid  to  plaintiff,  for  leave  and  license  to 
work  and  raise  the  tin,  certain  proportions  of  the  tin  so  raised  and  sold, 
and  had  applied  to  plaintiff  for  leave  and  license  by  deed  to  work,  &c. 
And  it  was  witnessed  that,  in  consideration  of  10/.  paid  by  Taylor  and 
Rundle  to  plaintiff,  and  of  the  payment  and  performance  of  covenants,  &c., 
plaintiff  did  give  and  grant  t6  Taylor  and  Rundle,  their  executors,  &c., 
^  full  and  free  liberty,  license  and  authority,  to  enter  into  and  upon  all 
that  the  land  and  ground  comprised  within  the  limits  hereinafter  men- 
tioned and  describeu,  parcel  of  the  manor  of  Tewington  in  the  parish  of 
St.  Austell,"  &c.  (the  premises  were  then  described  {a) ),  with  power  to 
break  the  soil,  and  do  other  acts  described,  for  working  the  mine,  ^'  and 
also  full  liberty,  at  their  or  any  of  their  free  will  and  pleasure,  to  carry  and 
take  away  the  same  tin  and  tin  ore,  and  likewise  to  do  and  perform  all 
things  necessary  to  the  digging,  searching  for,  and  carrying  away  tin  and 
tin  ore,  and  filling  up  the  tin  pits  and  tin  shafts,  according  to  the  custom 
of  tin  works  in  the  said  county  of  Cornwall ;"  reserving  to  plaintiff,  his 
executors,  &c.,  liberty  to  take  up,  &c.,  certain  adits  or  drifts  necessary  for 
driving,  &c.,  into  adjoining  lands,  and  to  keep  them  open,  and  use  them, 
^8681  ^^^^'^S  compensation  to  Taylor  *and  Rundle,  and  to  enter  for  the 
^  purpose  of  examining,  &c.,  the  premises :  ^'  to  have,  hold  and  enjoy 
such  liberties,  licenses  and  authorities,  and  premises  hereinbefore  men- 
tioned, and  intended  to  be  hereby  given  and  granted,  unto  the  said  John 
Taylor  and  John  Rundle,  their  executors,  administrators,  and  assigns,  from 
the  day  of  the  date,"  for  twenty-one  years,  subject  to  lives,  **  in  as  full, 
ample,  and  beneficial  a  manner,  to  all  intents  and  purposes  whatsoever,  as 
he  the  said  Henry  Crease  could  or  might  do,  by  virtue  of  the  power  and 
authority  to  him  granted  in  and  by  the  hereinbefore  in  part  recited  inden- 
ture of  lease,  or  otherwise  however,  in  case  thiese  presents  had  never  been 
made ;  subject  nevertheless  to  the  reservations  aforesaid,  and  to  the  pay- 
ments, covenants,  conditions,  agreements  and  provisoes,  hereinafler  con- 
tained :"  yielding,  paying,  and  delivering,  during  the  term,  to  plaintiff,  his 
executors,  &c.,  from  time  to  time,  within  six  weeks  after  the  return  on 
sale  of  every  parcel  of  tin  or  tin  ore  gotten  in  the  said  premises,  the  clear 
«um  of  1^.  id.  in  the  pound  on  the  gross  value,  according  to  the  price  of 
the  day,  of  all  tin  and  tin  ore  which  shall,  from  time  to  time,  during  the 
term  hereby  granted,  be  digged,  raised,  and  gotten,  out  of,  from  or  in  the 
said  premises  hereinbefore  mentioned  and  described ;  such  Is.  4d.  in  the 
pound  to  be  paid  clear  and  free  from  all  returning  charges,  poor  rates  (if 
any  shall  be  payable],  and  all  other  rates  and  deductions  whatsoever,  and 
also  clear  and  free  from  any  claim  or  demand  whatsoever,  now  made  or 
hereafter  to  be  made,  in  respect  of  the  said  premises,  or  the  tin  or  tin  ore 
gotten  or  to  be  gotten  thereon,  by  or  on  the  behalf  of  any  person  or  persons 
whomsoever,  claiming,  or  to  claim,  any  right  to  the  said  tin  or  tin  ore  as 
♦8691  *P''oP'^^*or  or  owner  of  the  soil  comprised  within  the  said  limits 
J  hereby  granted,  or  claiming,  or  to  claim,  any  right  to  the  said  tin 
or  tin  ore  in  respect  of  any  title,  reservation,  or  other  right  whatsoever." 
Then  followed  covenants  by  Taylor  and  Rundle  to  pay  as  above,  subject 
to  an  allowance  of  ''  a  deduction  of  4d.  in  the  pound  on  the  value  of  all 
tin  and  tin  ore  to  be  raised  as  aforesslid,  for  the  purpose  of  encouraging  the 
(a)  Buckler*t  Mine  wu  not  named,  but  appears  lo  have  been  within  the  designated  limita 
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said  John  Taylor  and  John  Rundle  in  the  working  of  the  said  premises  for 
tin ;"  a  covenant  by  Taylor  and  Rundle  to  pay  parliamentary,  parochial, 
and  other  rates,  &c.,  laid,  &c.,  on  of  in  respect  of  the  premises  or  the  tiu 
and  tin  ore  to  be  found,  raised  or  gotten  from  the  same  by  virtue  of  those 
presents,  including  such  as  should  or  might  be  laid,  &c.,  in  respect  to  the 
reserved  sum  payable  to  plaintiff;  a  covenant  that  Taylor  and  Rundle 
''  shall  and  will  permit  and  suffer  the  said  Henry  Crease,  his  executors, 
administrators  or  assigns,  to  recover  by  distress,  as  in  the  nature  of  a  dii* 
tress  for  rent,  on  the  ore,  stuff  and  materials  on  the  said  premises,  the  said 
reserved  sum  hereinbefore  mentioned,  as  and  when  the  same  shall  aod 
will,  from  time  to  time,  arise  and  accrue  due :  and  shall  and  will,  dorii^ 
the  continuance  of  this  license  or  authority,  well  and  sufficiently  work  and 
mine  in  the  said  premises  for  tin  and  tin  ore,  and  work  all  and  every  lode 
and  lodes,  vein  and  veins,  branch  and  branches,  of  tin  and  tin  ore,  which 
may  have  already  been,  or  which  shall  or  may  be,  discovered  within,  or 
upon,  or  under,  the  said  premises,  or  cause  the  same  to  be  wrought  effect- 
uallv ;   and,  for  such  purpose  and  purposes,  shall  and  will  emploj  a 
sufficient  number  of  men,"  &c.  (specif^ng  other  requisites  for  worldng); 
^also  covenants  to  give  notice  to  plaintiff  of  the  time  of  weighing  t^^ 
&c.  the  tin  and  tin  ore,  to  produce  accounts,  and  to  repair  and  deli- 
ver up  at  the  end  of  the  term,  with  power  to  Taylor  and  Rundle  to  remoTe 
engines,  boilers,  and  fixtures.     Plaintiff  covenanted  for  quiet  enjoyment, 
and  indemnification  against  the  reservation  of  rent  in  the  indenture  of  1st 
August,  1815 :  and  there  was  a  proviso  for  avoiding  the  present  indenture 
upon  non-fulfilment  by  Taylor  and  Bundle  of  the  covenants,  &c. 

^'  This  lease  still  exists ;  and  the  subject  matter  of  the  demise  has  been 
from  its  date,  and  still  is,  in  the  possession  and  occupation  of  the  lessees: 
but  they  are  not  rated  to  the  relief  of  the  poor  in  respect  of  any  occupatiaD 
under  the  said  lease.  Considerable  quantities  of  tin  have  been  raised  bj 
the  lessees;  the  whole  of  which  has  been  disposed  of  and  sold  by  them  as 
and  to  whom  they  thought  fit.  The  payment  to  the  plaintiff  has  always 
been  made  in  cash  by  the  said  lessees. 

*'The  residue  of  the  said  1516/.,  viz.  216/.,  is  made  up  of  the  value  of 
toll  tin  in  respect  of  other  mines  in  the  said  parish,  not  included  in  the  said 
lease  to  John  Taylor  and  John  Rundle,  worked  within  tin  bounds:  and 
this  last  mentioned  toll  tin  is  rendered  under  the  above  mentioned  custom 
as  follows :  viz.,  one-third  part  of  such  last  mentioned  toll  tin  the  plaintiff 
takes  in  kind  from  mines  where  the  toll  tin  is  laid  out  in  kind  ;  the  other 
two-thirds  are  not  taken  in  kind ;  but  the  plaintiff  receives  the  value  of  the 
ore  in  cash  from  the  miners,  who  sell  such  ore  on  his  account. 

'^  At  the  time  of  the  making  the  said  rates  the  plaintiff  was  not  an  inha- 
bitant of  the  parish  of  St.  Austell ;  *nor  had  he  any  property  in  the  rtgij| 
parish  which  would  render  him  liable  to  be  rated  otherwise  than 
as  herein  mentioned." 

Judgment  was  entered,  by  consent,  for  the  defendants,  Regina  v.  Crease^ 
11  A.  &  E.  677,  683— (39  E.  C.  L.  R.)  on  the  second  and  third  issues: 
upon  which  judgment  error  was  brought  in  the  Exchequer  Chamber.  The 
case  was  argued  in  the  Exchequer  Chamber  in  the  vacation  ailer  last 
Afichaelmas  term  (a). 

Sir  W.  W.  FolleUy  Solicitor-General,  for  the  plaintiff  in  error  (the  plain- 
tiff below). 

(a)  November  90th,  and  December  6th,  1841.  Before  TinaaLi  C  J.,  lord  Aufottt  &  ^ 
Omtman  and  Mavub,  Js.,  and  Paexs,  AuiBasoN.aDd  Bolr,  Be. 
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The  case  expressly  finds  that  the  plaintiff  was  not  an  ^'  inhabitant." 
The  only  question  therefore  is,  whether  he  be  such  an  "  occupier"  as  stat. 
43  Eliz.  c.  2,  s.  1,  speaks  of.  He  can  be  so  only  in  respect  of  the  property 
mentioned.  That  consists  of  two  parts,  namely,  the  part  comprised  in  the 
lease  of  17th  September,  1835,  and  the  remainder. 

With  respect  to  the  part  comprised  in  the  lease,  the  Court  of  Queen's 
Bench  has  decided,  in  Rugina  v.  Creas€y  11  A.  &  E.  677, 686— (39  E.  C. 
Ir.  R.],  and  see  p.  683,  that  it  cannot  be  the  subject  of  rate.  The  rate 
"which  was  tl^ere  the  subject  of  the  appeal  is  the  second  of  the  two  rates 
mentioned  in  the  special  verdict  here.  That  decision  was  in  conformity 
\¥ith  Rex  y.  Tremaynej  4  B.  &  Ad.  162,  and  probably  will  not  be  im- 
pugned on  the  other  side. 

The  question  as  to  the  remaining  subject  of  the  rate  has  been  left  open, 
•8721  ^  *^®  judgment  in  Regina  v.  *  Crease^  11  A.  &  E.  677— (39  E.  C. 
^  L.  R.)  for  the  decision  of  a  court  of  error ;  and  the  argument  on 
that  point  was  stopped  with  a  view  to  the  present  case  then  pending. 
Begina  v.  Todd^  12  A.  &  E.  816,  which  occurred  soon  afler  Regina  v. 
Creasey  11  A.  &  E.  677— (39  E.  C.  L.  R.)  leaves  the  point  equally  open 
to  a  court  of  error.  The  plaintiff  now  contends  that  he  is  not,  by  taking 
the  tin  toll,  an  ''  occupier  of  lands,  houses,  tithes  impropriate,  propriations 
of  tithes,  coal  mines,  or  saleable  underwoods,"  which  are  the  words  of 
Stat.  43  Eliz.  c.  2,  s.  1.  It  is  to  be  observed  that  he  takes  the  toll  in  the 
bounded  lands,  not  by  virtue  of  any  contract  between  himself  and  those 
who  raise  the  tin,  but  in  consequence  of  the  demise,  by  the  Prince  of 
Wales,  of  the  toll.  The  plaintiflT  has  never  had  any  interest  in  the  land. 
When  the  courts  ficst  decided  that  a  party  might  be  rated  for  tin  tolls,  it 
was  not  on  the  ground  of  occupancy.  At  that  time,  the  distinction  made 
in  stat.  43  Eliz.  c.  2,  s.  1,  between  inhabitants  and  occupiers  had  not 
been  adverted  to :  nor  was  it  pointed  out  that  the  real  occupiers  were  not 
liable  to  the  rate,  because  no  occupier  is  rateable  in  respect  of  any  mines 
except  coal  mines.  Afterwards,  when  the  language  of  the  statute  had 
been  more  carefully  examined,  the  word  "  occupier"  was  applied  to  par- 
ties receiving  the  toll,  as  being  the  word  in  the  statute  least  inapplicable 
to  those  decisions.  That  has  caused  the  principle  of  the  cases  to  be  some- 
what misunderstood.  They  were  decided  at  the  time  when  it  was  sup- 
posed that  a  party  could  be  rated  as  occupier  in  respect  of  mere  toll ;  and 
the  courts  seem  to  have  been  satisfied  by  finding  that  the  party  taking  the 
*8731  ^^^^  derived  a  value  without  risk.  Now  that  it  has  been  ^established 
-*  that  a  party  does  not  become  a  rateable  occupier  by  merely  receiv- 
ing tolls,  those  decisions  cannot  bind,  any  more  than  the  decisions  under 
which  parties  were  held  liable  in  respect  of  mere  toll  in  other  cases. 
Here  there  is  no  occupation  except  of  the  toll :  the  parties  who  work  the 
mine  are  occupiers  of  the  mine,  not  the  plaintiff;  and,  if  he  were,  he  could 
not  be  therefore  rateable,  because  this  is  not  a  coal  mine,  and  no  other 
kind  of  mine  is  rateable.  That  was  first  decided,  in  1762,  in  Lead  Com- 
pany V.  Richardson,  3  Bur.  1341 ;  S.  C.  1  W.  Bl.  389 :  the  ground  was 
that  stat.  43  Eliz.  c.  2,  s.  1,  mentions  coal  mines  expressly,  '^  not  men- 
tioning any  other  kind  of  mines ;  and  that  is  equal  to  an  express  exception 
or  exclusion  of  all  other  mines."  Then,  in  1776,  it  was  held,  in  Rowls 
V.  Gelky  2  Cowp.  451,  that  the  party  who  received  from  the  adventurer  a 
proportional  part  of  the  ore  raised  (lot),  and  also  a  proportional  sum  of 
money  (€ope),  was  rateable  in  respect  of  both.  The  principle  upon  which 
lord  Mansfiexd  proceeded  was,  that  the  adventurers  were  not  rateable  in 
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respect  of  the  mines,  on  account  of  the  uncertainty  of  the  profit:  lutthat 
the  taker  of  the  lot  and  cope  was  rateable,  because  he  received  a  profit, 
being  visible  property,  in  the  parish  without  risk.  But,  as  the  law  is  now 
established,  this  is  an  incorrect  view  in  both  particulars.  The  uncertadaty 
of  profit  alone  would  not  now  exempt ;  nor  is  any  one,  who  is  not  an  inbsb 
bitant,  rateable  for  property  which  he  does  not  occupy,  nor  for  any  property 
not  specified  in  stat.  43  Eliz.  c.  2,  s.  1.  In  the  ailment,  Rex  v.  Vande- 
wally  2  Bur.  991,  was  cited,  where  it  was  held  that  quit  rents  and  casual 
profits  of  a  manor  *were  not  rateable  ;  and  the  explanation  offered  r^^l . 
in  answer  was,  that  there  the  land  itself  was  assessed,  so  tha^t  there  *- 
would  be  a  double  rating.  That  explanation  seems  to  be  adopted  by  lord 
Mansfield  :  but  surely  the  exemption  of  the  mine  itself  cannot  create  a 
rateability  in  the  toll  taker.  It  is  possible  that  in  Rowls  v.  Gells^  2  Cowp. 
451,  the  party  rated  was  considered,  on  the  facts  of  that  case,  an  inhabi- 
tant ;  if  so,  the  decision  is  justifiable  even  upon  the  principles  now  esta- 
blished in  case  of  toll :  but  then  it  has  no  application  to  the  case  now 
before  the  court :  and  this  explanation  may  perhaps  be  countenanced  bj 
the  language  of  the  court  in  Rex  v.  J\/tchol$on,  12  East,  330, 342.  At  any 
rate,  the  plaintiff  in  Rowls  v.  Gells^  2  Cowp.  451,  was  owner  of  the  mines 
themselves.  Rowls  v.  Gellsj  2  Cowp.  451,  was  followed,  in  1789,  by 
Rex  v.  St.  ^gnes,  3  T.  R.  480.  That  was  decided  on  the  ground  that 
the  parties  applying  could  not  be  heard :  the  report  indeed  adds  that  lord 
Kenyon  expressed  his  approbation  of  Rowls  v.  Gells^  2  Cowp.  451 :  bat 
that  must  be  inaccurate ;  for  in  Rex  v.  Parroty  5  T.  R.  593,  596,  he  ex- 
pressly protests  against  his  being  concluded  as  to  that  decision.  Then,  in 
1810,  Rex  V.  J\licholsonj  12  East,  330,  342,  was  decided ;  where  it  was 
finally  laid  down  that  a  party,  not  aii  inhabitant,  was  not  rateable  for 
mere  tolls  (in  that  case  the  tolls  of  a  ferry).  That  decision  has  been 
repeatedly  confirmed,  and  is  now  unquestioned  law.  But  it  directly  over- 
rules  Rowls  v.  GellSy  2  Cowp.  451,  unless  that  can  be  explained  in  a  sense 
inapplicable  to  the  present  case.  And  in  Rex  v.  JVlcholsony  12  East,  330, 
342,  the  court  distinguished  Rex  v.  Cardingtonj  2  Cowp.  581,  on  r,g^c 
*the  ground  that  the  rate  was  there  laid  on  the  sluice  itself.  Here  ^ 
it  is  merely  on  the  toll.  The  first  case  respecting  toll  of  mines  which 
occurred  after  Rex  v.  Jfkkolson^  12  East,  330,  was  Rex  v.  The  Bapiut 
Mill  Company  J  1  M.  &  S.  612,  in  1813.  There  the  appellants  rented  a 
portion  of  the  whole  produce  of  the  mine,  and  were  not,  as  here,  grantees 
of  the  toll  only.  And  the  counsel  for  the  appellants  attempted  to  distin- 
guish Rowls  V.  GellSy  2  Cowp.  451,  on  the  ground  that  in  that  case  tbe 
plaintiff  was  the  occupier  of  other  visible  property :  but  lord  Ellesbo- 
ROUGH  said,  in  answer,  ^^  This  is  not  merely  a  demise  of  a  personal  chat- 
tel, of  the  ore  after  it  is  gotten,  but  of  the  ore  which  is  to  be  gotten,  and 
which  is  part  of  the  solid  mass  of  the  land  ;  therefore  under  that  descrip- 
tion, it  is  assessable  in  the  hands  of  the  occupier."  That  is  inapplicable 
to  the  present  case.  But,  if  it  be  applicable,  then  the  occupier  of  the 
one  part  is  as  much  rateable  as  the  occupier  of  the  other ;  the  adventurers 
therefore  would  be  rateable  here :  but  it  will  be  admitted  that  they  are  not 
so.  An  exemption  of  one  of  two  occupiers,  otherwise  rateable,  on  the 
ground  of  difference  of  risk,  is  contrary  to  all  the  law  of  poor  rate.  [Lord 
Abinger,  C.  B.  It  certainly  has  been  considered  that,  for  any  thing  not 
specified  in  stat.  43  Eliz.  c.  2,  s.  1,  parties  can  be  rated  only  as  inhabi- 
tants. A  ship  owner  living  at  Liverpool  might  be  rated  as  an  inhabitant. 
!>at  as  such  only,  in  respect  of  the  profits  of  his  ship  (a).]    In  RexY,  Dryefj 

(a)  See  Rex  ▼.  Liverpool  uid  Hex  v.  CoiUsont  8  East,  455,  note  (J)  to  Bex  r-  /»«- 
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♦8761   ^^'  ^^'  ^1>  ^^^^  (^)  *®  •'^  ^'  JVbr^A  Carry,  an  ^attempt  was 
^   made  to  rate  a  non-resident  for  his  ship ;  and,  according  to  the 
principle  supposed  to  be  established  by  Rotob  v.  Ge//s,  2  Cowp.  451,  the 
rate  was  good  :  but  it  was  held  bad.     In  Rex  y.  The  Baptist  MM  Com- 
pany^  1  M.  &  S.  612,  the  court  certainly  seem  to  have  considered  the 
appellants  as  occupying  something  which  the  statute  made  rateable.    Bay- 
i-EY,  J.,  said  that  in  Rex  v.  JYichokany  12  East,  330,  "  there  was  no  pre- 
tence for  setting  up  any  person  as  an  occupier  of  land."    And  be  stated 
that  he  considered  the  lessees  (the  appellants)  '*  as  occupiers  of  land ;" 
adding,  '^  I  lay  out  of  consideration  all  the  cases  in  which  it  has  been 
holden  that  adventurers  are  not  liable."     Here  the  plaintiff  occupies  nothing 
which  the  adventurers  do  not  occupy.     In  Rex  v.  The  Bishop  of  Rochester ^ 
12  East,  353,  the  non-resident  owners  of  lead  mines  had  let  them,  reserv- 
ing a  money  rent  and  a  proportion  of  the  ore :  it  was  held  that  they  were 
not  rateable  for  the  rent :  and  lord  Ellenbobough  considered  the  question 
as  to  the  ore  to  be  open :  that  case  occurred  directly  after  Rexy.  J^holson^ 
12  East,  330.     Lord  Ellenbobough  there  points  out  that  the  appellants 
could  not  have  maintained  trespass :  nor  could  the  plaintiff  here.     [Lord 
Abinger,  C.  B.    I  do  not  see  how  the  plaintiff  here  could  be  an  occupier 
of  the  mine  by  merely  taking  toll.     The  owner  of  the  mine  is  the  duke  of 
Cornwall,  except  so  far  as  his  right  is  qualified  by  the  custom.     Could  his 
grant  to  Smith  be  the  grant  of  that  qualified  right  ?     Had  there  been  no 
bounds  on  the  waste,  the  duke  might  have  worked  the  mine :  could  the 
plaintiff  have  done  that  ?]     Unquestionably  he  could  not :  he  could  only 
•RT71   *^6C®ive  the  toll  after  another  had  worked.     Rex  v.  The  Earl  of 
J   Pomfret^  5  M.  &  S.  139,  was  decided  in  1816.     There  the  owner 
of  the  lead  ore  had  demised  the  mines,  subject  to  a  proportional  payment 
of  the  ore  after  it  was  smelted :  and  the  court  held  that  he  was  not  an  occu- 
pier of  the  land,  and  therefore  not  rateable.     Rex  v.  St.  Austell^  5  B.  & 
Aid.  693,  was  decided  in  1822.     There  the  case  was  the  same  as  in  Rex 
V.  The  Earl  of  Pomfret^  5  M.  &  S.  139,  except  that  the  reservation  was 
of  the  raw  ore  instead  of  ore  smelted,  and  that  the  grant  was,  not  of  the 
ore  or  mine,  but  of  liberty  to  raise;  and,  on  these  distinctions,  the  owner 
of  the  land  was  held  rateable  as  an  occupier  of  land,  under  stat.  43  Eliz. 
c.  2,  s.  1,  because  the  reservation  was  an  exception  out  of  the  demise. 
Supposing  this  view  to  be  sound  (though  it  would  authorize  rating  in 
respect  of  a  mine],  it  does  not  affect  the  present  case ;  for  the  plaintiff  here 
cannot  be  said  to  have  excepted  any  thing  firom  the  grant  of  the  ere,  he  not 
being  grantor  or  owner.     But  Abbott,  C.  J.,  in  giving  judgment  in  Rex 
V.  St  Austell^  5  B.  &  Aid.  693,  almost  expressly  invited  the  appellant  to  try 
the  question  by  an  action.     Rex  v.  Tremaym^  4  B.  &  Ad.  162,  was  de- 
cided in  1832.     It  was  there  held  that  the  owner  of  the  soil  was  not  rate- 
able, as  occupier  of  the  soil,  where  he  had  granted  to  adventurers  leave  to 
work  the  mine  for  twenty-one  years  on  payment  of  a  money  rent  propor- 
tionable to  the  ore  raised.     That  case  goes  far  towards  impugning  the 
authority  of  Rowls  v.  Ge/fe,  2  Cowp.  451,  and  the  whole  of  that  class  of 
cases.     There  Parke,  J.,  said  to  the  respondents'  counsel,  "  The  decisions 
*R7R1   ^^  which  you  rely,  proceeded  on  the  ground  that  *a  certain  portion 
^   of  the  rude  ore  was  reserved  to  the  lord.     If  Mr.  Tremayne,  as  you 
contend,  is  the  occupier  of  the  mine,  then,  as  such,  he  is  not  rateable." 
And  immediately  afterwards,  when  the  authority  of  Rowls  v.  Gells^  2 
Cowp.  451,  was  insisted  on,  the  same  learned  judge  added,  ^^  the  principles 
4m  .which  such  property  is  rateable  Were  not  so  well  understood  as  they  are 
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DOW."  And,  in  giving  jadgmenty  he  says,  "  A  party  can  only  be  rateable 
as  the  occupier  of  land.''  *^  It  is  said  that  no  interest  in  the  land  passed, 
but  a  mere  authority  to  the  grantee  to  dig.  That  may  be  so,  and,  in  that 
respect,  the  case  resembles  Sex  v.  St.  JmsteUj  5  B.  &  Aid.  693;  bat  then 
it  would  follow  that  Tremayne  is  himself  the  occupier  by  his  agents ;  and 
if  so,  as  the  owner  of  mines,  he  is  exempt  from  rateability  by  the  statute  of 
Elizabeth,  and  the  nature  of  the  property,  and  he  could  not  be  rated  unless 
for  dues."  And  Taunton,  J.,  says  that  the  distinction  is  very  subtle,  bat 
that  possibly  the  cases  may  be  reconciled  by  distinguishing  between  the 
reservation  of  a  rent  and  of  a  part  of  the  soil  itself.  But,  if  the  owner,  bj 
reserving  a  part  of  the  soil,  in  other  words  of  the  mine,  become  an  occupier 
of  such  part,  to  rate  him  for  that  is  to  rate  him  for  the  occupation  of  a  dudc. 
That,  as  Taunton,  J.,  goes  on  to  observe,  is  not  within  stat  43  Eliz.  c  2, 
s.  1.  It  cannot  be  doubted  that  the  court,  on  that  occasion,  would  haTC 
decided  Bcwls  v.  Gells^  2  Cowp.  451,  differently  from  lord  MANSFOim 
had  the  case  then  first  come  before  them.  Then,  in  Begina  v.  7(mU,  12 
A.  &  £.  816,  which  was  decided  since  this  rate  was  before  the  Court  of 
Queen's  Bench  in  Begmaj.  Crease,  11  A.  &  E.  677— (39  E.  C.  L.  R.),thc 
*owner  of.  mines  had  demised  them,  reserving  a  portion  of  the  ore  um 
to  be  raised ;  and  he  was  held  rateable.  The  court  gave  judgment  *' 
very  shortly,  the  question  being  then  before  a  court  of  error  in  the  present 
action.  This  court  is  therefore  now  to  determine  whether,  as  the  law  of 
rating  under  stat.  43  Eliz.  c.  2,  s.  1,  is  at  present  understood,  the  rate  can 
stand.  The  plaintiff  contends  that  he  is  not  an  occupier  at  all ;  but  that, 
if  he  is,  he  is  occupier  only  of  part  of  a  tin  mine.  In  either  point  of  viev 
the  rate  is  bad. 

Further,  supposmg  the  rate  in  respect  of  the  tin  toll  to  be  good,  the  plaintiff 
must  still  recover  in  this  action.  The  judgment  of  the  Court  of  Queen's 
Bench  in  Begina  v.  Crease,  11  A.  &E.  677— (39  E.  C.  L.  R.),  decides  that 
the  rate,  so  far  as  it  relates  to  the.property  comprised  in  the  lease  of  17th  Sep- 
tember, 1835,  is  bad.  But  the  warrant  is  here  for  the  whole  rate.  Now  tres- 
pass lies  if  the  warrant  be  for  several  rates  of  which  one  is  upon  prapeitj 
not  occupied  by  the  plaintiff;  MUward  v.  Ce^n,  (2  W.  Bl.  1330 ;  See  »■ 
bald  V.  Roderickj  11  A.  &  E.  38 ;  Charkton  v.  Mway,  11  A.  &  E.  993; 
Sex  V.  Welbank,  4  M.  &  S.  222) ;  which  case  is  distinguishable  from 
Governors  of  Bristol  Poor  v.  Waity  1  A.  &  E.  264— {28  E.  C.  L  K\ 
where  some  of  thQ  warrants  were  for  rates  wholly  good,  and  one  for  a  bad 
rate,  and  the  objection  was  only  that  the  distress  was  taken  under  all. 
[Pa&ke,  B.  The  rate  does  not,  on  the  face  of  it,  show  that  it  was  made 
in  respect  of  this  property  at  all.]  The  amount  clearly  shows  that  [Lord 
Abinger,  C.  B.  For  a  mere  excess  in  the  amount  the  remedy  is  bj 
appeal. 

Erie  for  the  defendants  in  error  (the  defendants  below).  It  seems 
hardly  to  be  disputed  that  the  ^decisions  are  uniformly  in  favour  r«ggQ 
of  a  rate  upon  tin  toll.  The  attempt  is  to  impugn  the  principle  of 
these  cases.  It  is  argued  that  the  plaintiff  is  occupier  of  nothing  bata 
mine,  and  that,  as  this  is  not  a  coal  mine,  he  is  not  rateable.  Bat  be  is 
rateable  as  a  party  receiving  profits  out  of  realty.  A  distinction  is  indeed 
suggested  between  this  case,  and  all  the  previous  ones  on  the  subject, 
namely,  that  in  those  cases  the  party  rated  was  an  owner  of  the  soil  or 
mine  rrom  which  the  toll  issued.  Now  here  the  duke  of  Cornwall  was  in 
the  position  of  owner:  he  therefore  occupied,  according  to  the  authoridei, 
rateable  property:   and  the  plaintiff  occupies  what  the  duke  occupied. 
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The  bound  owner  has  no  right  to  do  more  than  enter  and  take:  till  he 
does  so,  he  has  a  mere  easement ;  Doe  dem.  Hartley  y.  Wood,  (2  B.  &  Aid. 
724 ;  see  Vice  v.  ThofnaSj  before  the  lord  Warden  oi  the  Stannanes,  May, 
1842;  reported  by  Edward  Smirke,  Esq.,  1843.)  He  could  not,  even 
after  entiy,  maintain  trespass  against  the  owner  for  entering  the  land. 
Originally  the  tin  works  in  Cornwall  were  carried  on,  not  by  subterraneous 
mines,  but  by  merely  separating  the  ore  from  the  matter  brought  down  by 
the  streams ;  and  the  adventurer  could  therefore  have  only  the  right  of 
sifting  and  otherwise  purifying  such  matter,  not  of  occupying  the  soil :  and 
he  has  now,  under  ground,  no  greater  occupation.  Even  if  the  owner 
interfered  to  prevent  him  from  working,  his  remedy  would  only  be  in  case. 
The  tin  which  the  owner  receives  has  never  been  out  of  the  owner's  pos- 
session :  the  case  is  like  that  of  a  reservation  of  the  pasture :  the  land 
owner  has  no  right  to  it  till  it  exists  as  pasture ;  yet  it  is  never  out  of  his 

*8811  P^^^^^^o^*  '^^^  ^^^  ^^  ^  '^^^  ^^^  ^^^^  ^^  ^  common  land  owner 
-I  *are  not  distinguishable :  in  Bex  v.  St.  ^gnes^  3  T.  R.  480,  one  of 
the  parties  rated  (Donnithorne)  was  a  lord.  It  is  not  necessary  to  defend 
every  expression  used  in  the  judgment  in  Rowls  v.  Gellsj  2  Cowp.  451 : 
but  the  principle  of  that  decision  has  been  repeatedly  affirmed.  Nor  is  it 
necessarily  inconsistent  with  Bex  v.  JVichotson^  12  East,  330,  and  the 
other  cases  deciding  that  mere  toll  is  not  the  subject  of  poor  rate.  If  it 
be,  the  question  for  the  court  will  be  which  of  the  two  classes  of  cases  is 
to  be  upheld.  Bex  v.  JficholsoUy  12  East,  330,  is  clearly  inconsistent 
with  the  earlier  cases.  Bowls  v.  Gellsy  2  Cowp.  451,  has  been  invariably 
acted  upon.  And  the  principle  there  adopted,  of  looking  to  interest  with- 
out risk,  has  been  recognised  by  lord  Ellenborough  in  Bex  v.  The  Bap» 
fist  Mil  Company y  1  M.  &  S.  616,  a  decision  long  subsequent  to  Bex  v. 
JVtcholsoTij  12  East,  330,  and  to  Lead  Company  v.  Bxchardson,  3  Bur. 
1341 ;  S.  C.  1  W.  Bl.  389,  which  decided  that  no  mines  besides  coal 
mines  were  rateable.  Later  still,  in  Bex  v.  St.  Austell^  5  B.  &  Aid.  693, 
Baylet  and  Holroyd,  Js.,  recognised  the  authority  of  Bowls  v.  GeUs^ 
2  Cowp.  451.  And  that  decision  acquires  wei^t  also  from  all  the  cases 
in  which  the  courts  have  avowedly  proceeded  on  some  distinction  from  it. 
Such  are  Bex  v.  The  Bishop  of  Bochester,  12  East,  353,  and  Bex  v.  Wei- 
bankj  4  M.  &  S.  222,  where  the  reservation  was  in  money ;  and  Bex  v. 
The  Earl  of  Pomfret,  5  M.  &  S.  139,  where  the  ore  was  to  be  manufac- 
tured before  it  was  rendered.  The  decision  against  ratine  tolls  was  on  the 
ground  that  the  party  was  not  an  inhabitant,  and  that  toHs  were  not  men- 
«fifi9i  ^^^^^  ^  ^  ^rateable  subject  of  occupation ;  but  the  cburt  did  not 
^^J  notice  the  words  "  and  other"  in  stat.  43  Eliz.  c.  2,  s.  1.  These 
words  were  first  brought  to  the  notice  of  the  judges  in  Bex  v.  Jforih  Curry ^ 
4  B.  &  C.  953.  Had  they  been  noticed  m  Rex  v.  Jficholsouy  12  East, 
330,  the  decision  mieht  probably  have  been  the  other  way.  In  The  Earl 
of  Bute  V.  GfriniaK  (a).  Eyre,  C.  J.,  stated  it,  "as  a  general  proposition, 
that  the  immediate  profits  of  land  (some  mines  excepted)  are  a  proper  sub^ 
ject  of  assessment,  or  to  speak  more  correctly,  that  the  person  who  is  in 
the  possession  of  the  immediate  profits  of  land  may  be  taxed  to  the  relief 
of  the  poor,  in  respect  of  those  immediate  profiti: ;  that  quoad  these  imme- 
diate profits  of  the  land,  he  is  an  occupier  of  the  land  within  the  meaning 
of  those  authorities,  which  have  decided  that  the  occupier  only  can  be 
assessed  to  the  relief  of  the  poor."    The  proprietors  of  tithes  of  fish  are 

/a)  9  H.  BL  SeS,  in  Ezcb.  Cb^  •ffirming  tlie  judgment  of  K.  E  in  hrd  Bute  ▼.  GrnuhU,  1 
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rateable  on  the  principle  that  the  profit  is  without  risk ;  Bex  t.  Carlyrm^ 
3  T.  R.  385.  [Lord  Abinger,  C.  B.  They  come  under  the  express 
words  of  Stat.  43  Eliz.  c.  2,  s.  1,  *^  occupier  of  lands,  houses,  tithes  im- 
propriate, propriations  of  tithes."]  A  man  having  lands  in  his  possession 
IS  an  inhabitant  within  the  Statute  of  Bridges,  22  H.  8,  c.  5 ;  2  Inst  702; 
and  within  stat.  27  Eliz.  c.  13,  (of  Hue  and  Cry)  s.  5 ;  Leigh  v.  Chapmen, 
2  Saund.  423.  [Lord  Abinger,  C.  B.  Stat.  43  Eliz.  c.  2,  s.  1,  specifies 
"  occupier"  as  well  as  "  inhabitant."]  That  is  one  of  many  instances  of 
tautology  in  the  statute ;  it  specifies  "  houses"  as  well  as  **  lands,"  "pro- 
priations of  tithes"  as  well  as  "  tithes  ^impropriate."  [Aldebson,  B.  r,g« 
In  Sir  Anthony  Earby's  Case,  2  Bulstr.  354,  inhabiting  is  considered  ^ 
to  mean  dwelling,  and  is  obviously  distinguished  from  occupying  in  die 
wider  sense.]  The  woi:ds  ought  to  be  interpreted  by  the  general  bearing 
of  the  act.  Thus,  in  a  local  act,  "  tenement"  was  held  to  have  a  less 
extensive  meaning  than  in  ordinary  legal  language ;  Rex  v.  The  .¥aa* 
Chester  and  Salford  Water  Works  Companyy  1  B.  &  C.  630.  Here  the 
legislature  clearly  meant  to  tax  all  according  to  their  means.  Bnt,  eren 
adopting  the  construction  insisted  upon,  the  plaintiff  here,  though  not  the 
occupier  of  the  m'me,  is  the  occupier  of  the  land  by  means  of  his  re^rred 
interest  in  the  ore.  And,  even  if  he  were  occupier  of  the  mine,  the  court 
would  have  to  decide  whether  they  will  adhere  to  the  authorities  whicli 
have  decided  that  no  mines,  except  coal  mines,  are  rateable,  or  to  the 
authorities  which  have  decided  that  a  party  is  rateable  in  respect  of  toll 
from  mines.  It  is  not  easy  to  defend  the  decisions  exempting  mires. 
There  is  as  good  reason  for  supposing  that  coal  mines  were  mentioned  bj 
way  of  example  as  for  inferring,  from  their  being  mentioned,  that  other 
mines  were  meant  to  be  exempted.  Why  should  an  open  quarry  be  rated, 
and  not  a  mine  ? 

Sir  W.  W,  Follettj  Solicitor-General,  in  reply.  The  case  finds  that  the 
plaintiff  is  not  an  inhabitant,  whatever  the  word  means.  It  is  not  neces- 
sary to  contend  that  the  adventurers  here  could  maintain  trespass:  the 
plamtiff  at  any  rate  could  not.  The  rateability  in  Lard  Bute  v.  GrindaU  [a] 
was  created  oy  the  ranger  actually  *occupying  the  prima  yestura,  rtgoj 
which  is  land.  No  answer  has  been  given  to  the  argument,  that  *■ 
the  occupation  here,  if  an^,  is  of  ^  mine.  In  Bex  v.  JVbrth  Curry,  4  B. 
&  C.  953,  the  court  consider  that  "  other,"  in  stat.  43  Eliz.  c.  2,  s,  1, 
must  mean  "  other  inhabitant,"  besides  "  parson"  and  "vicar:"  though, 
)erhaps,  a  contrary  inference  might  be  drawn  from  the  remarks  in  note 
a)  to  4  Burn's  Justice,  109,  edition  28.  Objection  is  made  to  the 
argument  that,  because  coal  mines  are  mentioned,  others  are  excluded: 
but  the  words  "  saleable  underwoods"  have  been  held  to  exclude  under- 
woods not  saleable ;  Bex  v.  Ferrybridgey  1  B.  &  C.  375.  And  the  same 
frinciple  is  enforced  in  Atkins  v.  DaviSj  Cald.  315 ;  see  pp.  325,  331. 
CoLTMAN,  J.  Is  a  parson's  lessee  of  tithes  rateable  ?1  He  is  so.  [Colt- 
man,  J.  Under  what  words  in  the  act  ?]  He  is  an  occupier"  of  tithes. 
Lord  Tenterden,  in  Chanter  v.  Glubb^  9  B.  &  C.  479,  said  that  in  strict- 
ness there  could  be  no  occupier  of  tithe,  but  that  the  word  must,  on  a 
reasonable  construction,  be  understood  to  niean  the  person  who  receives 
the  tenth  part  of  the  produce.  A  similar  construction  had  been  previously 
made  of  the  highway  act,  stat.  13  G.  3,  c.  78,  s.  45,  in  Bex  v.  Lacy,  5 
B.  &  C.  702.  Bex  v.  Mcholson^  12  East,  330,  is  no  doubt  inconsistent 
with  the  class  of  cases  upon  which  the  defendants  now  rely :  but  it  i» 

(a)  1  T.  R.  33a    Affirmed  on  error,  in  Ezch.  Cb.,  2  H.  BL  265. 
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incorrect  to  say  that  it  is  otherwise  inconsistent  with  carKer  decisions :  the 
observations  made  in  delivering  judgment  sufficiently  show  this. 

(Jut.  adv.  vuU. 

TiNDAi^y  C.  J.,  in  this  vacation  (February  7th),  delivered  the  judgment. 
of  the  court. 

^8851        ^'I^c  question  raised  by  the  special  verdict  in  this  case  is, 
-'   whether  the  plaintiflf,  who  was  the  lessee  under  the  duke  of  Corn- 
wall, of  the  toll  of  tin  in  the  manors  belonging  to  and  parcel  of  the  duchy, 
was  rateable  to  the  poor  in  respect  of  that  tolL 

The  toll  was  a  certain  portion  of  tin  ore,  raised  within  tin  bounds,  and 
paid  by  the  workers  for  tin,  in  kind,  without  any  deduction,  charge,  or 
risk  to  the  receiver.  V  the  plaintiff  was  rateable,  it  is  not  material,  in  this 
action  of  trespass,  that  he  was  actually  rated  as  an  occupier  of  toil  tin  foi 
a  larger  sum  than  he  ought  to  have  been ;  the  sole  question  in  this  action 
being,  whether  he  was  rateable  in  respect  of  the  subject  of  the  rate. 

The  Court  of  Queen's  Bench,  in  givmg  their  judgment  {Regina  v.  Crease^ 
11  A.  &  E.  686 ;  S.  C.  3  P.  &  D.  434),  in  favour  of  his  liability,  referred 
to  the  cases  of  Rowk  v.  Gells^  2  Cowp.  451 ;  Bex  v.  St.  ^gneSj  3  T.  R 
480;  Rexr.  The  Baptist  MU  Ctmpany,  1  M.  &  S.  612;  and  Bex  v.  St. 
Aisiellj  5  B.  &  Aid.  693 ;  and  expressed  their  opinion  that  they  were 
bound  by  the  authority  of  cases  so  often  and  so  deliberately  considered, 
whilst  they  remained  unreversed  by  a  court  of  error. 

We  feel  that  we  are  equally  bound  by  the  same  authority.  And,  impor- 
tant as  it  is  in  all  branches  of  the  law  to  abide  by  previous  decisions,  in 
none  is  it  more  important  than  in  this.  The  rules  which  apply  to  the 
rateability  of  property  are  every  where  daily  acted  upon  in  the  manage* 
ment  of  parochial  affairs,  and  materially  zSkci  the  value  of  estates.  It 
*8861  ^^^  ^^  extremely  ^inconvenient,  and  indeed  mischievous,  to 
-'  overrule  a  class  of  cases  which  have  been  much  discussed  and 
sanctioned  by  many  eminent  judges,  and  which  are  now  constantly  acted 
tipon,  because  we  might  not  feel  perfectly  satisfied  with  the  reasons 
assigned  for  their  decision.  And,  if  we  could  permit  ourselves  to  disregard 
these  authorities  on  that  account,  we  might  feel  disposed,  on  the  same 
ground,  to  reject  others,  which  have  put  a  construction  on  the  statute  of 
43  Eliz.  c.  2,  which  we  should  be  by  no  means  sure  that  it  ought  to  bear, 
if  we  were  now  for  the  first  time  called  upon  to  explain  the  meaning  of  its 
language ;  which  would  seem  to  have  been  framed  with  a  view  to  render 
rateable  all  occupiers  of  every  description  of  real  estate ;  and  it  might  be 
very  questionable  whether  occupiers  of  mines  of  any  description  were 
exempt. 

But  we  think  it  wiser  to  abstain  from  the  discussion  of  such  questions, 
and  to  abide  by  the  construction  which  numerous  decisions  have  given  to 
the  words  of  the  statute,  and  which  has  been  for  a  long  time  constantly 
acted  upon.  And,  according  to  these  decisions,  whilst  we  must  hold  that 
the  occupier  of  every  mine  except  coal  mines  is  exempt,  we  feel  ourselves 
equally  bound  to  hold  that  he  who  receives  a  portion  of  the  ore  in  an 
unmanu&ctured  state  is  liable  to  be  rated. 

The  judgmefit  therefore  must  be  affirmed. 

Judgment  affirmed. 
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JACKSON  and  GARNETT,  Assignees,  &c.  v.  THOMPSON. 

A  Tolantary  ooaveyance  made  by  aa  inaolvent  wiibin  ibree  montha  before  the  coromeDcinaBt  of 
hia  impriaoninent  ia  void  under  aiac  1  &  2  Vice  e.  110,  a.  59,  though  made  lor  the  beoefit  of  al 
the  creditora. 

The  appointment  of  a  proviaional  aaaignoe,  and  the  Tearing  order,  are  well  proved,  mider  aeeia.  46 
and  105,  by  a  certified  copy  on  parchment,  under  the  aeal  of  the  Inaolvent  Debum*  Govt, 
aigned  »  a.  BL,  deputy  for  proviaional  aaaignee  in  whoae  cuatody  aoch  onler  ia."  It  need  sot 
appear  by  the  aignatore,  nor  be  otherwiae  expready  proved,  that  A.  B.  ia  a  deputy  appoinied 
for  that  purpoaa. 

TaoYER  by  the  assignees  of  Robert  Hugh  Franks,  an  iDsolvent  debtor, 
for  hats  and  other  goods.  1st  count,  laying  the  po^ession  in  Franks,  be- 
fore he  subscribed  his  petition.  2d  count,  laying  it  in  the  assignees.  The 
[>leas  materia]  to  the  present  report  were :  4  (to  1st  count).  Leave  and 
icense  to  defendant  by  Franks  before  subscribing  his  petition :  verification. 
6.  (to  2d  count).  That  plaintiffs,  as  assignees,  were  not  lawfully  pos- 
sessed, &c.;  conclufflon  to  the  country.  Issue  thereon.  Replication  to 
plea  4.  That,  before  the  leave  and  license  was  granted  by  Franks  to 
defendant,  and  within  three  months  before  the  commencement  of  Frank^s 
imprisonment  for  discbarge  from  which  he  petitioned,  &c.,  viz.  on,  &c, 
by  an  indenture  then  made  between  Franks  of  the  one  part  and  defendant 
of  the  other  part,  Franks  voluntarily,  and  contrary  to  the  form  of  the  statute 
in  such  case,  &c.,  1  &  2  Vict.  c.  110,  s.  59,  conveyed,  assigned  and  trans- 
ferred the  goods  in  the  first  count  mentioned  to  defendant  upon  certain 
trusts  for,  and  to  and  for  the  use,  benefit  and  advantage  of,  defendant, 
then  beinff  a  creditor  of  Franks,  and  of  other  persons  creditors  of  Franks, 
who  should  become  parties  to  the  said  indenture ;  and  Franks  afterwards, 
and  before  the  said  leave  and^  license,  &c.  was  given,  &c.,  to  wit,  on,  &c., 
voluntarily  and  contrary  to  the  form  of  the  said  statute,  delivered  and  made 
over  the  said  goods  to  defendant  under  and  in  pursuance  of  the  said  inden- 
ture, *and  upon  the  trusts  and  for  the  purposes  aforesaid ;  which  r«QCQ 
Kaid  indenture,  conveyance,  assignment,  transfer,  delivery,  and  ^ 
making  over  by  Franks  to  defendant  was  and  is,  by  force  of  the  said 
statute,  fraudulent  and  void  as  against  plaintiffs  as  assignees  as  aforesaid: 
and  Franks  afterwards,  and  before  be  subscribed  his  petition  as  aforesaid, 
and  before  plaintiffs  were  assignees  as  aforesaid,  and  before  the  comnutting 
of  the  grievances,  &c.,  to  wit,  on,  &c.,  for  the  purpose  of  giving  effect  to 
die  said  voluntary,  fraudulent  and  illegal  indenture,  conveyance,  &c.,  and 
ibr  no  other  purpose,  gave  and  granted  to  defendant  leave  and  license 
to  convert  and  dispose  of  the  goods,  &c.,  in  the  first  count  mentioned, 
as  in  the  first  count  mentioned,  which  is  the  same  leave  and  license,  &c.: 
verification.  Rejoinder :  that  Franks  did  not  for  the  purpose  in  the  repli- 
cation in  that  behalf  mentioned  give  and  grant  to  defendant  the  leave,  &c., 
in  manner,  &c.:  conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Gurney,  B.,  at  the  sittings  in  Liondon  after  Michael* 
mas  term,  1840,  it  appeared  that  Franks  petitioned  for  his  dischaige,  under 
Stat.  1  &  2  Vict.  c.  110,  s.  35,  on  June  27th,  1839 ;  and  that  the  tmst 
deed  was  executed  on  May  24th,  1839.  It  purported  to  be  made  between 
Franks  of  the  first  part,  Thompson  (the  defendant)  of  the  second  part,  and 
the  creditors  of  Franks  who  should  execute  that  deed,  of  the  thifd  part : 
and  Franks  thereby  assigned  to  Thompson  all  his  stock  in  trade,  and  other 
personal  property,  except  leasehold,  in  trust  for  such  of  the  creditors  as 
should  execute  the  deed,  to  carry  on  the  business  (a),  or  to  sett  and  di*- 

(a)  Aa  to  the  dauae  for  carrying  on  the  boiinew,  Owen  v.  Body,  5  A.&  EL  98^  via 
abowing  canae    (31  E.  C  U  R.) 
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pose  of  the  premises  assi^ed,  and  to  pay  and  divide  the  proceeds  and 
^8891  P^^^^  (after  certain  ^deductions)  between  himself  and  the  other 
-I  creditors  parties  thereto,  rateably  according  to  the  amount  of  their 
respective  debts,  but  to  pay  Franks  the  shares  of  those  who  should  not 
execute  within  six  months.  The  deed  contained  a  release  to  Franks  by 
the  creditors ;  such  release  to  be  void  if  the  trusts  should  be  defeated  by 
bis  becoming  bankrupt  or  insolvent.  It  was  executed  by  Franks,  and  by 
Thompson,  but  by  no  other  creditor.  The  defendant,  to  prove  that  it  was 
given  bona  fide  (a),  called  the  insolvent,  Franks,  the  material  parts  of 
whose  evidence  were  as  follows : 

'^  I  carried  on  business  in  three  several  places  iu  1839 ;  and  I  failed  in 
them  all :  decidedly  so."  '^  I  found  myself  embarrassed  in  Mav.  I  called 
a  meeting  of  my  creditors ;  I  think  the  8th  or  10th  of  May :  about  ten  or 
twelve  creditors.  All  the  principal  creditors  were  there,  with  the  excep- 
tion of  the  present  assignees,  who  would  not  attend.  Thompson  was  there. 
J  proposed  to  carry  on  the  trade :  and  by  having  time  allowed  me  I  could 
have  discharged  every  fiirthing.  They  consented  to  take  6s.  8d.,  the  last 
payment  being  secured,  for  which  security  was  offered.  I  called  on  Jack- 
son and  Graroett  after  that,  and  Mr.  Jones  also.  I  did  not  go  with  him. 
*8901  "^^y  ^^^  "^^  consent.  There  *was  another  meeting  of  creditors. 
'  That  took  place  twelve  or  fourteen  days  afterwards :  neither  Jack- 
son nor  Gramett  attended  that.  At  that  meeting  an  assignment  was  agreed 
on :  about  twelve  creditors  present.  It  was  proposed  by  a  creditor :  none 
but  creditors  present.  It  was  proposed  to  ask  Jackson  to  be  assignee :  he 
was  asked,  and  refused.  It  was  determined  that  the  property  should  be 
assigned,  and  one  of  the  creditors,  Powell,  to  call  on  Borradaile  to  ask 
whether  he  would  act  with  him.  At  that  meeting  I  stated  my  affairs  to 
the  creditors :  they  required  me  to  make  the  assignment,  l  made  the 
assignment  on  account  of  the  wish  of  the  principal  creditors  :  the  assign- 
ment was  not  voluntary  on  my  part." 

The  plaintifis'  counsel,  in  reply,  called  the  Mr.  Jones  mentioned  in 
Franks's  evidence,  an  accountant,  who  (in  company  with  Franks)  gave 
iastructions  to  an  attorney  for  preparing  the  deed,  and  who  was  stated  to 
be  much  employed  in  arranging  the  affairs  of  persons  in  difficulties*  He 
said :  '^  In  May,  1839, 1  was  employed  bv  Franks :  he  came  to  me  and 
said  his  creditors  were  pressing  him.  There  were  two  meetings  at  my 
office.  I  was  present  at  each.  An  assignment  was  proposed,  I  think  at 
the  first  meeting.  I  think  I  proposed  it  on  the  part  of  Franks.  The  cre- 
ditors agreed  to  accept  it.  I  do  not  remember  any  particular  marks  of 
disapprobation  in  the  creditors.  No  doubt  the  assignment  was  proposed 
as  a  protection  to  the  property  and  the  creditors,  to  appease  the  creditors, 
as  the  best  thing,  for  the  creditors'  interest,  to  be  done.  The  creditors 
were  urgent  for  something  to  be  done ;  the  assignment  was  proposed  for 
that  reason.  There  was  great  difficulty  in  getting  a  gentleman  to  be  an 
assignee.'' 

(a)  Scat  IAS  Vict  c.  110,  a.  59,  enacts,  •^Tliat  if  anjr  such  prisoner  ahall,  before  or  after  his 
or  her  impriaonmenr,  being  in  insolvent  circunistances,volQnfaril]r convey,**  &c.  ••deliver  or  make 
over  any  estate,  real  or  personal,**  Ae,  •'property,  goods,  or  efleets  whatsoever,  to  any  creditor  or 
creditors,  or  to  any  person  or  persons  in  trosi  for,  or  to  or  for  the  dse,  benefit,  or  advantage  of  any 
creditor  or  creditors,  eveiy  such  conveyance,**  dkc,  ••shall  be  deemed  and  ia  hereby  declared  to  be 
fraudulent  and  void  a»  against  the  provisional  or  other  assignee  or  assignees  of  such  prisoner 
appointed  under  this  act:  Provided,  always,  that  no  aoch  conveyance,**  Slc^  ••shall  be  so 
deemed  fraudulent  and  void  unleas  made  within  three  nMNMhi  before  the  comiMneeiiieiil  of  aueh 
imprisoDiiMOt,**  or  with  the  view  of  peticioDing.  ^  .  .   . 
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Kfwht  T.  Ferguifon^  5  M.  &  W.  389,  v  iis  cited  for  the  defendant  Tbe 
learned  judge  left  it  to  the  jury  to  say  whether  the  assignment  was  volun- 
tary or  not,  but  with  a  strong  intimation  of  opinion  in  fayoor  of  the 
plaintiff,     llie  jury  found  that  the  assignment  was  voluntary. 

The  appointment  of  the  plabtifls  as  assignees,  and  the  vesting  ocder, 
were  proved  by  copies.  An  objection  to  this  evidence  was  taken,  as  to 
which  the  detail  given  in  the  judgment,  p.  894^  post,  makes  any  futher 
statement  unnecessary. 

A  verdict  having  been  found  for  the  plaintiff,  Sir  F.  PoUocky  in  Hilary 
term,  1841,  obtained  a  rule  nisi  for  a  new  trial  on  the  grounds  of  misdi- 
rection and  improper  reception  of  evidence.    In  last  Hilary  term  (a), 

Plaitj  Kelly  and  Peacock  showed  cause.  The  defendant  did  not  prove 
any  pressure  by  creditors  which  could  authorize  an  assignment  Franks 
himself,  rather  than  any  creditor,  appears,  throughout  the  transaction,  to 
have  been  the  moving  party.  And  on  this  point  the  verdict  is  conclusive. 
It  is  true  that  the  assignment  here  is  framed  for  the  benefit  of  all  the  credi- 
tors :  but  a  deed  of  the  same  kind,  executed  by  an  insolvent  after  his 
imprisonment  had  commenced,  and  before  assignment  to  the  provisional 
assignees,  was  held  void  by  this  court  in  JBinn^  v.  Towseyj  7  A.  &  K  869 
-^(34  E.  C.  L.  R.),  under  stat.  7  G.  4,  c.  57,  s.  32,  though  made  for  the 
benefit  of  all  the  creditors.  Littledale,  J.,  said  there  :  '^  These  two 
circumstances,  pressure  of  creditors  and  new  ^consideration,  consti-  r«QQa 
lute  the  only  cases  which  occur  to  me,  in  which  the  assignment  *- 
would  not  be  voluntary."  In  KnigU  v.  Fexgussorij  5  M.  &  W.  389, 
there  was  not  only  pressure  but  a  new  consideration.  This  very  deed  has 
been  held  voluntaiy  and  void  by  the  Court  of  Common  Pleas,  in  Thamp^ 
son  V.  Jackson,  3  Man.  &  G.  621 ;  S.  C.  4  Scott's  New  Rep.  234.  As  to 
the  evidence  of  the  vesting  order,  K$lly  cited  Delafield  v.  JFVeeai«,  6 
Binff.  294— (19  E.  C.  L.  R.),  and  Haunsjfield  v.  Drury,  11  A.  &  E.  9&-<39 
£.  C.  L.  R.],  and  stated  that  the  same  evidence  had  been  received,  thou^ 
objected  to,  and  had  come  under  the  consideration  of  the  Court  of  CommoD 
Pleas,  in  Thompson  v.  Jacksouy  3  Man.  &  G.  621 ;  S.  C.  4  Scott's  New 
Rep.  234,  though  the  judgment  of  the  court  did  not  touch  upon  the  point 

Hoggins^  contra.  If  the  assignment  was  a  transaction  originating  with 
the  cr^itors  and  not  with  Framrs,  it  was  legal ;  actual  pressure  was  not 
necessary :  Mogg  v.  Baker ^  4  M.  &  W.  348.  This  appears  not  to  have 
been  sufficiently  considered  on  the  trial.  In  Thompson  v.  Jackson^  3  Man. 
&  G.  621 ;  S.  C.  4  Scott's  New  Rep.  234,  the  Court  of  Common  Pleas 
had  no  evidence  like  that  which  was  here  given  as  to  the  proceedings  at 
the  two  meetings  of  creditors.  According  to  Davies  v.  Acocks,  2  C.  M.  & 
R.  461 ;  S.  C.  5  Tyn  963,  an  assignment  for  the  benefit  of  all  the  credi- 
tors could  not  be  void.  jKnn^  v.  Towsey,  7  A.  &  £.  869— (34  El  C.  L. 
R.),  is  to  a  different  effect ;  but  the  Court  of  Common  Pleas,  in  Thcmpsoh 
V.  Jackson,  3  Man.  &  G.  621 ;  S.  C.  4  Scott's  New  Rep.  234,  distingui^ 
that  case  from  Davies  v.  Acocks,  2  C.  M.  &  R.  461 ;  S.  C.  5  Tyr.  963, 
because,  in  the  latter  case,  there  was  pressure,  llie  same  fact  is  apparent 
here.  As  to  the  question  of  evidence :  it  ou^ht  to  have  been  proved, 
'^or  at  least  should  have  appeared  by  the  copy  of  certificate,  that  the  r«^3 
person  certifying  was  ti  deputy  appointed  for  that  purpose,''  ^ 
according  to  the  express  words  of  stat.  1  &  2  Vict.  c.  110,  s.  46. 

Cur.  ado.  mtlL 

{a)  imomnf  17th.    Bolbw  pArmoHiCoiJBiiiMniand  Wiobtnan,  Js.    Loid  Dnaum^sXh 
Vt  ch«  conn  doring  the  argoment. 
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Patteson,  J.,  in  this  vacation  (February  Ist),  delivered  the  judgment 
of  the  court. 

The  question  in  this  ease  was,  whether  an  assignment  of  all  his  eflfects 
made  by  Franks  to  the  defendant  for  the  benefit  of  all  his  creditors  was 
fraudulent  and  void  as  against  his  assignees,  under  the  Insolvent  Act,  1  & 
2  Vict.  c.  110,  s.  59,  as  being  voluntary,  and  made  within  three  months 
before  his  imprisonment.  The  question  of  fact  as  to  &e  deed  being  volun- 
tary was  left  to  the  jury  by  the  learned  judge,  with  a  strong  intimation  of 
his  opinion,  indeed,  but  still  leaving  it  to  them  to  determine.  They  have 
found  that  it  was  voluntary ;  and  we  are  satisfied  with  that  finding. 

It  was  however  contended,  on  the  argument,  that  no  assignment  for  the 
benefit  of  all  creditors  could  be  within  the  59th  section  of  stat.  1  &  2  Vict. 
c.  110,  which  contains  the  same  words  as  section  32  of  stat.  7  G.  4,  c.  57, 
the  former  Insolvent  Act.  This  argument  was  founded  on  what  fell  from 
some  of  the  judges  in  the  case  of  Davies  v.  Acocks^  2  C.  M.  &  R.  461  ; 
S.  C.  5  Tyr.  963;  but  in  Binns  v.  Towsey,  7  A.  &  E.  869— (34  E.  C. 
L.  R.),  it  was  expressly  held  that  such  an  assignment  may  be  within  that 
section.  The  other  cases  cited  at  the  bar,  in  which  such  assignments  were 
held  good,  particularly  the  case  of  Knight  v.  Fer^souy  5  M.  &  W.  3S9, 
^S941  ^^  ^distinguishable  from  the  present,  having  either  been  obtained 
^  by  the  pressure  of  creditors,  or  for  some  new  and  valuable  conside- 
ration, and  so  not  voluntary. 

We  find  also  that  this  very  deed  has  been  held  to  be  fraudulent  and  void 
within  the  meaning  of  the  act  above  referred  to,  by  the  Court  of  Common 
Pleas,  Thompson  v.  Jackson^  3  Man.  &  G.  621 ;  S.  C.  4  Scott's  New 
Rep.  234. 

Another  objection  was  made  at  the  trial,  and  on  the  argument,  as  to  the 
proof  of  the  vesting  order  and  the  appointment  of  the  plaintiffs  as  assignees. 
Certified  copies  of  each  on  parchment  were  produced,  purporting  to  be 
sealed  with  the  seal  of  the  court,  and  to  be  signed  ''George  Clarke,  deputy 
for  provisional  assignee  in  whose  custody  such  order  is."  Sections  46  and 
105  were  referred  to;  and  it  was  contended  that  the  appointment  of  the 
deputy  ought  to  be  proved,  or,  at  all  events,  that  it  should  be  stated  that 
he  was  a  aeputy  appointed  for  that  purpasej  that  is,  for  the  purpose  of 
making  out  such  certificate.  We  are  of  opinion  that  there  is  nothing  in 
this  objection ;  that  the  act  of  parliament  authorizes  the  officer  in  whose 
custody  the  document  is  to  certify  by  his  deputy,  and  makes  the  certificate 
purporting  to  be  signed  by  the  deputy  sufficient  without  further  proof. 

The  rule  for  a  new  trial  must  therefore  be  discharged. 

Rule  disharged. 


•QQM  *The  QUEEN  v.  The  Mayor,  Aldermen,  and  Burgesses  of 
^^^J  SANDWICH. 

A  town  clerk  dimiiiflRd  from  office  after  sett.  5  4c  6  W.  4  c.  76,  applied  to  the  town  council  for 
compeoMiion  under  aect.  66.  They  reaolved,  after  deliberation,  that,  considering  the  tenure  of 
the  office,  and  other  circumaCancea,  his  claim  was  iiiadmiaiilile,  and  thejr  disallowed  it,  reserving 
to  themselves  the  right  of  examining  into  the  question  of  amount  if  their  decision  should  be 
over.ruled  on  appeal  No  other  determination  was  come  lo  within  six  calendar  months  of  the 
application.  Held,  that  the  council  had  so  far  determined  on  such  claim  wiihiii  the  aix  nionihs 
that  the  chiim  could  not  be  *•  considered  aa  admitted,"  according  to  sect  66,  though  they  had 
not  proTiaionally  fixed  the  amount  of  compensation. 

On  appeal  to  the  Lords  of  the  Treasary  against  a  judgment  of  the  town  council  on  a  claiirt  of  com. 
peoaation,  the  Lords  have  no  jurisdiction  to  enquire  into  the  claimani*a  title,  but  are  confined  to 

4m2 
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the  qiiMkion  of  •imHint.  And  thii,  whether  the  officer  bee  been  dimand  after 
or  without  having  been  reappointed,  since  the  passing  of  the  act. 
On  appeal  made  after  the  resolution  above  stated,  the  Lords  of  the  Treasury  adjudicated  on  tbe 
title  and  awarded  a  less  compensation  than  that  demanded ;  and  the  appellant  then  moved  ibs 
court  for  a  mandsmus  to  the  council  to  give  a  bond  for  the  sum  originailjr  demanded, ss  in  ose 
of  an  admitted  claim  under  sect.  66.  The  court,  on  cause  riiown,  ordered  a  mandaniBB  fjtat- 
rally  requiring  the  council  to  award  compensation. 

Sir  W.  W.  FoUeit,  in  Easter  Term,  1841,  obtained  a  rule  nisi  fcr  a 
mandamus  to  the  mayor,  aldermen  and  burgesses  of  the  borough  of  Sand- 
wich, to  prepare  and  execute  a  bond  under  their  common  seal,  for  the 
payment  to  John  Mourilyan,  his  executors,  &c.,  of  7620/.  7i.  Irf.,  as  a 
compensation  for  the  loss  of  the  salary,  fees  and  emoluments  of  the  setenl 
offices  which  the  said  J.  M.  was  in  and  held,  in  the  said  borough,  at  tbe 
time  of  the  passing  of  stat.  5  &  6  W.  4,  c.  76.  The  facts  stated  on  affi- 
davit in  support  of  the  rule  were  as  follows. 

Mr.  Mourilyan  was  elected  town  clerk  of  Sandwich,  July  21st,  1831, 
and  was  removed  from  that  office  by  vote  of  the  town  council  on  Januanr 
1st,  1836.  While  holding  the  office  he  performed  various  functions  as 
incident  to  it,  which  were  set  forth  in  his  affidavit.  On  September  ftb, 
1836,  he  delivered  to  the  new  town  clerk  a  statement  of  claims  for  com- 
pensation (to  the  amount  of  7620/.  7^.  l<f.),  according  to  stat.  5  &.6W. 
4,  c.  76,  *s.  66.  His  statement  was  laid  before  the  town  council,  t^^ 
who  did  not  call  upon  him  to  attend  any  meeting  of  the  council  ^ 
for  the  investigation  of  his  claims,  but  passed,  ana  transmitted  to  him  oa 
1st  October,  1836,  the  following  resolution. 

"  Resolved :  That  the  council,  considering  the  tenure  by  which  the  btc 
town  clerk  held  his  office  of  town  clerk,  and  the  other  circumstances  of 
his  case,  are  of  opinion  that  his  claim  for  compensation  for  the  lossofsodi 
office,  and  the  other  offices  which  he  states  to  have  been  connected  ther^ 
with,  is  inadmissible,  and  that  this  council  do  hereby  disallow  the  same 
accordingly,  reserving  to  themselves  full  right,  in  case  this  decision  AJli 
be  overruled  on  appeal,  which  they  cannot  anticipate,  to  inyestigate  and 
dispute  the  statements  and  calculations  on  which  such  claim  is  founded.'' 
•  On  March  10th,  1837,  Mr.  Mourilyan  delivered  a  petition  of  appeal  to 
the  Lords  of  the  Treasury,  a  copy  of  which  they,  in  the  same  mondi,  trans- 
mitted to  the  town  council.  In  the  following  November  the  town  council 
returned  an  answer,  observing,  principally,  upon  the  tenure  of  Mr.  Mou- 
riiyan's  late  office,  and  containing  these  passages. 

'^  The  council  beg,  in  the  first  place,  to  state  to  your  Lordships,  that 
they  did  not  proceed  to  consider  the  details  of  the  said  claim,  being  of 
opinion  that  the  same  was  unfounded  in  toto,  and  incapable  of  being  sos- 
tained,  on  the  ground  that  the  tenure  by  which  the  said  J.  M.  held  kis 
office  was  not  such  as  to  create  any  title  to  compensation  for  the  loss 
thereof  within  the  meaning  of  the  sixty-sixth  section  of  the  5  &  6  W.  4, 
c.  76,  and  of  your  lordships'  minute  (a)  of  10th  September,  •ISSS,  rtgg^ 
the  said  office  having  neither  been  held  for  life  by  the  said  J.  M.,  *- 
nor  under  such  circumstances  as  to  raise  a  just  expectation  that  his  office 
should  continue  for  his  life."  .  ''  In  disallowing  the  claim  of  the  said  J. 
M.,  they  have  proceeded  entirely  on  the  principle  of  the  said  claim,  and 
have  not  entered  at  all  into  the  details  of  the  same.  They  trust  thcitf- 
fore  that,  if  your  Lordships,  contrary  to  their  confident  expectation,  should 
determine  adversely  to  them  on  the  principle  of  the  said  claim,  an  oppo^ 

(a)  Set  forth  in  Regina  v.  The  Lorth  of  the  Treamry^  In  re  Ttbbiu,  10  A.  &  EL  975 ;  lo^ 
ibia.  note  (a). 
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tuntty  may  be  affbnled  them  of  answering  the  same  in  detail,  when  thev 
shall  be  prepared  to  show  that  several  of  the  offices  in  respect  of  which 
the  said  J.  M.  claims  compensation  were  not  corporate  offices,  or  held  by 
the  said  J.  M.,  as  incidental  to  or  connected  with  the  said  office  of  town 
clerk  :  that  several  of  the  said  offices  were  offered  again  to  the  said  J.  M. 
on  his  removal  from  the  office  of  town  clerk,  but  were  declined  by  him : 
that  the  amount  of  loss  sustained,  and  of  compensation  claimed,  by  the 
said  J.  M.,'is  greatly  exaggerated  and  excessive,  and  that  the  said  claim 
is,  in  many  particulars,  erroneous,  unfounded  and  unjust." 

Mr.  Mourilyan,  in  reply,  (December,  1837),  submitted  to  the  Lords  of 
the  Treasury  that  the  council  had  waived  all  right,  and  had  no  longer 
any  power,  to  in()uire  into  the  details  referred  to,  six  calendar  months 
having  elapsed  since  the  delivery  of  his  claim  to  them,  and  the  matter 
having  been  referred  to  their  lordships  by  appeal.  In  January,  1838,  he 
received  from  the  Lords  of  the  Treasuiy  a  minute,  the  material  part  of 
which  was  as  follows. 

"  It  would  appear  that  both  the  town  council  and  the  appellant  labour 
under  the  misapprehension  that  my  lords  are  confined  either  by  (he  Muni- 
^8981  ^^^^^  Reform  Act,  by  ^their  minute  of  1835,  or  their  practice  in 
-I  cases  coming  before  them,  to  grant  compensation  only  to  such  claiiti- 
ants  as  may  have  held  their  offices  for  life,  or  when  the  usage  has  been  so 
entirely  without  exception  as  to  leave  no  doubt  on  the  subject.  This  un- 
derstanding, which  appears  to  my  lords  to  prevail,  is  entirely  inaccurate 
and  contrary  to  the  proper  construction  of  the  act,  and  the  practice  of  this 
board.  Without,  therefore,  giving  any  decision  as  to  how  far  the  claim- 
ant has  entided  himself  to  the  full  advantages  held  out  by  their  minute  of 
1835,  they  are  in  any  case  clearly  of  opinion  that  the  offices  held  by  the 
claimant  are  such  as,  with  the  present  information,  would  entitle  him  to 
some  compensation,  to  whatever  extent  it  might  be :  and  my  lords,  there- 
fore, must  desire  further  details  as  to  the  nature  of  the  duties  under  which 
the  emoluments  of  the  appellant  are  claimed,  and  tlie  particulars  of  such 
emoluments.  My  lords,  therefore,  desire  to  be  furnished  by  the  app«?llant 
Dvith  particulars  of  the  sums  claimed  under  each  respective  head  of  office, 
in  each  year,  together  with  the  authority  under  which  such  sum  is  claimed. 
My  lords  will  transmit  such  account  for  examination  to  the  town  council, 
and  for  any  objection  or  observation  which  they  may  have  to  make  as  to 
the  particular  charge  on  the  head  under  which  it  may  be  ranged.  My 
lords  will,  on  seeing  such  observations,  afford  the  appellant  an  opportunity 
of  reply,  and  then  proceed  to  the  decision  of  the  case." 

Mr.  Mourilyan  furnished  the  required  particulars,  which  were  transmit- 
ted to  the  town  council ;  they  put  in  a  statement  of  objections ;  and  the 
appellant  answered  these,  still,  however,  insisting  that  the  council  were 
♦8991  P'^v^"^^®^  f"^™  going  into  this  inquiry  by  the  lapse  of  the  *six 
->  months,  and  were  concluded  as  to  the  amount  of  claim,  notwith- 
standing their  resolution  transmitted  on  1st  October,  1836.  He  also  sug- 
gested that  (as  he  was  advised)  the  lords  had  no  original  jurisdiction,  nor 
any  power,  otherwise  than  upon  appeal,  to  examine  into  such  amount : 
and,  the  town  council  having  refused  him  all  compensation  on  the  ground 
of  the  tenure  of  his  office,  that,  being  the  only  subject  of  appeal,  was  the 
only  subject  for  their  lordships'  determination  :  and  that,  if  in  their  judg- 
ment the  tenure  was  such  as  to  entitle  him  to  compensation,  he  was  enti- 
tled to  have  that  compensation  calculated  upon  the  amount  set  forth  in  his 
original' claim :  and  he. declared  that  the  statements  and  explanations  now 
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^▼en  were  made  without  prejudice  to  his  right  to  insist  that  the  council 
wece  concluded,  &c.  In  November,  1838,  he  received  from  the  Lords  of 
the  Treasury  a  minute,  the  material  part  erf"  which  is  as  follows. 

'^  Upon  a  full  consideration  of  the  papers  before  them,  adverting  to  tk 
usage  of  the  borough  of  Sandwich  previous  to  the  appointment  of  Mr. 
Garrett"  (Mr.  Mourilyan's  predecessor),  ^^  to  the  appmntment  held  bj 
Mr.  Garrett,  to  the  tenure  of  the  office  as  held  by  Mr.  Mourilyan,''  &«., 
"  upon  examination  of  (he  emoluments  claimed  by  Mr.  Mourilyan  under 
the  several  heads,"  Ax.,  ^^  together  with  all  the  other  circumstances  of  the 
case,  my  lords  award  .to  Mr.  Mourilyan  an  annuity  of  60/.  per  annum,  as 
compensation  for  his  emoluments  received  as  town  clerk  of  the  borou||i 
of  Sandwich  in  virtue  of  that  or  other  offices  and  situations  attached  to  it, 
and  for  which  he  claimed  compensation  in  his  claim  dated  Ist  September, 
1836 ;  such  annuity  to  commence  from  the  time  when  he  was  remored 
from  the  office  of  town  clerk,  and  to  continue  for  his  life." 

*Mr.  Mourilyan,  after  endeavouring  without  success  to  obtain  a  uqnri 
reconsideration  of  the  case,  demanded,  by  writing  addressed  to  ^ 
the  mayor,  aldermen  and  burgesses,  on  1st  January,  1841,  a  bond  for  tbe 
amount  stated  in  the  present  rule.  This  was  not  granted  ;  but  the  town 
clerk,  on  January  9th,  gave  him  notice  that  they  were  ready  to  pay,  and 
secure  to  him  by  bond,  the  annuity  awarrled  by  the  Lords  of  the  Treascij. 
He  never  accepted  this  proposal :  and  he  stated,  in  his  affidavit  in  sap- 
port  of  the  present  rule,  that  ^^  he  verily  believes  that  the  said  town 
council  never  determined  upon  his  said  statement  or  claim  for  compensa- 
tion under  the  said  Municipal  Reform  Act  in  any  manner  except  as  abore, 
and  that  the  said  town  council  have  never  determined  on  the  claim  of  this 
deponent  within  six  calendar  months  after  the  aforesaid  statement  was 
delivered  to  them  by  deponent  according  to  the  provisions  of  the  said  act, 
nor  in  any  manner  whatsoever,  except  as  aforesaid." 

The  affidavits  in  answer  stated  that,  on  receipt  of  Mr.  Mourilyan's  state- 
ment and  claim,  a  copy  of  them  was  sent  to  each  member  of  the  couiyil, 
and  the  council  was  afterwards  summoned  for  the  purpose  (as  was  ex- 
pressed in  the  summons)  of  considering  and  determining  thereon.  That 
the  council,  on  September  27th,  1836,  took  the  claim  into  consideratioo, 
'^  and,  after  some  considerable  discussion  thereon,  passed  the  following 
resolution  as  their  determination  upon  the  same."  (The  resolution  is 
stated,  ante,  p.  896.)  That  (as  one  of  the  deponents,  the  town  clerk,  be- 
lieved) the  council  took  the  statement  into  consideration  particularly  with 
reference  to  the  tenure  by  which  Mr.  Mourilyan  held  his  office^  *^  and  that 
a  very  large  majority  of  the  said  council  thereupon  determined,  having  re- 
gard to  the  particular  circumstances  of  the  said  John  *Mouril-  r*^| 
yan's  case,  and  more  especially  to  the  uncertain  and  precarious 
tenure  by  which  in  their  judgment  he  had  held  the  said  office,  that  his 
claim  to  compensation  was  not  founded  in  justice,  and  that  the  compensa- 
tion, if  any,  due  to  him,  was  at  most  a  trifling  or  nominal  sum,  and  that, 
under  the  circum^ances,  it  was  better  to  disallow  the  whole  claim,  leariog 
the  said  J.  M.  to  appeal,  if  dissatisfied  with  thdr  decision,  to  the  Lords  of 
Her  Majesty's  Treasury,  than  to  grant  him  a  trifling  sum,  with  which,  par- 
ticularly  considering  the  magnitude  of  his  claim,  he  was  sure  to  be  equally 
dissati^ed,  and  which  it  was  apprehended  by  the  majority  of  the  said 
council  would  be  construed  bv  the  said  J.  M.  into  evidence  of  an  inteo* 
tion  to  insult  and  annoy  him.''  That,  having  come  to  the  above  detenni- 
oation  on  the  justice  of  the  whole  claim  in  respect  of  the  tenure  of  tkt 
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offices,  the  majority  of  the  council,  though  they  had  considered  it,  and 
thought  it  excessive,  deemed  it  superfluous  to  go  into  the  calculations,  so 
as  to  ascertain  whether  more  or  less  profit  had  been  made  than  was  repre- 
sented ;  and  they  also  thought  it  unnecessary  to  call  Mr.  Mourilyan  before 
them  and  examine  him  upon  oath,  as  they  had  sufficient  means  of  con* 
sidering  the  claim  in  his  absence.  Other  affidavits  by  members  of  the 
council  stated  that,  on  the  above  meeting,  they  acknowledged  Mr.  Mouril- 
yan's  right  to  make  some  claim,  but  disallowed  the  claim  by  reason  of  its 
great  disproportion  to  the  amount  which  they  considered  due. 

The  affidavits  on  both  sides  contained  statements  as  to  the  tenure  by 
\irhich  the  office  of  town  clerk  had  been  held  before  stat.  5  &  6,  W.  4,  c.  76. 

In  Michaelmas  term,  1841  (a). 
*9021  *^^y  ^^  ^*  ^*  Watson  showed  cause.  The  council  did  deter- 
^  mine  within  six  months ;  and  Mr,  Mourilyan  treated  their  resolution 
as  a  determination,  by  carrying  it  before  the  Lords  of  the  Treasury.  It  was 
not  the  less  a  judgment  on  the  claim  because  a  right  was  reserved  of  investi- 
gating the  calculations  if  necessary.  The  Lords  of  the  Treasury  were  the 
proper  tribunal  in  this  case ;  and  the  appellant  had  ^own  that  he  so  consider- 
ed them.  Where  the  question  has  arisen  on  the  last  clause  of  sect.  66,  this 
officer  having  been  continued  in  office  or  re-appointed,  and  then  dismissed 
for  alleged  misconduct,  it  has  been  held  that  the  Lords  of  the  Treasury 
could  not  enquire  into  such  cause  of  removal ;  Begina  v.  The  Corporation 
of  Warwicky  10  A.  &  £.  386  ;  Begina  v.  The  Mayor ^  ^c.yof  JSPewhury^ 
1  Q.  B.  751 — (41  £.  C.  L.  R.):  but  this  case  arises  on  a  different  part  of 
the  section,  and  on  difierent  facts.  In  Begina  v.  The  Mayor^  4rc.  of 
Swanseaj  11  A.  &  E*  66,  where  the  claim  was  taken  to  have  been  admit- 
ted, the  council  had  left  it  wholly  unnoticed  for  six  months.  It  has  for- 
merly been  suggested  that  the  Lords  of  the  Treasury  had  no  jurisdiction 
on  appeal  where  the  council  had  entirely  refused  compensation ;  a  qiuere 
on  that  point  appears  in  the  marginal  note  to  Ex  parte  Lee^  7  A.  &  £.  139, 
though  the  doubt  is  not  clearly  intimated  in  the  judgment  of  the  court : 
but  in  Begina  v.  The  Mayor j  4rc.,  of  Carmarthen^  11  A.  &  £.  9,  where  the 
council  altogether  refused  compensation,  and  the  Lords  of  the  Treasuiy 
awarded  it  on  appeal,  this  court  (though  the  jurisdiction  of  the  lords  was 
denied  in  argument)  made  a  rule  absolute  for  a  mandamus  to  the  corpora- 

*Q0^1  ^^^^  ^  ^^^  ^^^^  ^^"^^  '^^  ^^^  amount.  That  case  is,  *so  far,  in 
-I  point.  In  Begina  v.  The  Lords  of  the  Treasury ^  In  re  Loxdale^ 
10  A.  &  £.  179,  the  council  had  refused  any  compensation :  the  lords 
granted  it  in  part ;  and  their  decision  was  upheld.  Supposing  that  no  ap- 
peal lay  where  compensation  was  wholly  refused,  the  only  result  would  be 
that  this  court  would  order  a  mandamus  to  the  council  to  assess  such  com- 
pensation as  they  thought  proper,  and  an  appeal  would  then  lie  if  ttiey 
awarded  too  little. 

Sir  W.  W.  FoUetty  Solicitor-General,  and  WhUehurst,  contra.  Until  the 
<lecisions  in  Begina  v.  The  Corporation  of  Warwick^  10  A.  &  £.  386,  and 
Bi^ina  v.  The  Mayor,  §-c.  of  Mwbury,  1  Q.  B.  751— (41  £.  C.  L.  R.) 
an  opinion  prevailed  that,  on  appeal  from  a  decision  of  the  town  council 
as  to  compensation,  the  Lords  of  the  Treasury  might  decide  the  merits  of 
the  claim,  even  if  involving  matter  of  law.  A  contrary  doctrine  was  sug- 
gested by  this  court,  in  Bigina  v.  The  Lords  of  the  Treasury ,  In  re  7¥6- 
titSy  10  A.  &  £.  374,  and  was  established  in  Begina  v.  The  Mayor,  tfc.  of 
Jfewbury,  1  Q.  B.  751— (41  £.  C.  L.  R.)  Now  it  is  argued  that  that 
(a)  November  16th.    Before  Lord  Dkhmaii,  C.  J.,  WiLuuie,  CounuooB,  end  Wionsus,  Ja 
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Jfeu^mryj  1  Q.  B.  751 — (41  £.  C.  L.  R.),  where  the  applicant  had  been 
continued  or  re-appointed,  and  then  dismissed  from  his  office,  we  haTe 
held  that  they  *had  not;  that  their  jurisdiction  was  confined  to  set-  r*(v«> 
tling  disputes  as  to  the  amount ;  and,  although  the  applicants  had  '- 
there  been  themselves  the  parties  to  bring  the  question  of  right  before 
them,  we  did  not  think  them  thereby  precluded  from  agitating  the  same 
question  before  this  court,  which  we  have  held  to  be  the  only  proper  tri- 
bunal to  decide  it.  On  the  one  hand,  those  decisions  are  said  to  govern 
the  present ;  on  the  other,  that  they  do  not  apply,  but  are  confined  to  cases 
arising  under  the  last  proviso  in  the  section :  and  upon  this  point  we  have 
entertained  some  doubt.  But,  upon  consideration,  we  think  there  is  the 
same  limit  to  the  appellate  powers  of  the  Lords  of  the  Treasury  under 
.  both  parts  of  the  section.  The  principle  on  which  we  held  diat  they 
were  restrained  to  the  question  of  amount  in  cases  under  the  concluding 
proviso  equally  applies  to  cases  in  the  earlier  part  of  the  section,  though 
there  are  some  difierences  in  the  circumstances ;  but  questions  of  law  and 
feet  as  difficult  and  complicated,  may  arise  under  the  latter  as  under  the 
former.  Nor  do  the  woids  of  die  section  point  to  any  distinction  in  this 
respect :  indeed  all  the  same  provisions  and  detail  which  are  enacted  in 
the  former  part  of  the  section,  and  none  others,  must  be  considered  as  in- 
corporated and  re-enacted  in  the  proviso. 

We  come  to  the  conclusion,  therefore,  that  the  writ  cannot  issue  in  the 
terms  prayed  for,  because  the  claim  cannot  be  taken  to  have  been  admitted 
by  the  town  council.  But,  as  the  Lords  of  the  Treasury  had  no  jurisdic- 
tion to  consider  the  question  of  right,  we  think  there  are  materials  for 
moulding  the  rule,  and  that  the  writ  may  issue  to  the  town  council,  com- 
manding them  to  make  compensation  generally.  To  this,  if  they  r%Qfu 
*please,  they  may  make  a  return,  and  bring  before  us  the  question  '- 
of  right,  which  has  not  been  discussed  by  either  party  in  the  present  argu- 
ment :  or,  if  they  should  choose  to  obey,  and  award  Mr.  Mourilyan  the 
same  sum  which  the  Lords  of  the  Treasury  have  already  awarded  him,  be 
may,  if  he  shall  be  so  advised,  appeal  to  their  lordships  in  the  hope  of  pro- 
curing a  decree  for  a  larger  amount 
Rule  absolute  for  mandamus  to  the  town  council  to  award  compensation. 

The  following  case  was  decided  in  Michaelmas  term,  18^. 

The  QUEEN  v.  The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of 

HARWICH. 

On  the  death  of  a  town  cleifc,  who  bad  served  ihirty-two  years,  his  aon  was  appointed  to  iheoflke, 
six  months  before  the  passing  of  siat.  5  d(  6  W.  4,  c  76.  The  appointments  were  darinf  pica- 
sore  ;  but  the  usage  bad  been  that  ih^y  were  held  (>r  life  or  daring  good  behavioar.  In  January, 
1836,  the  son  was  reappointed.  In  1839  he  was  dismissed  for  a  cause  other  than  miaeoodiicL 
He  claimed  compensation  under  sect.  66,  which  (<ie  council  wholly  refused ;  and,  on  appeal,  the 
Lords  of  the  Treasury  decided  that,  as  the  appellant  had  been  expressly  appointcil  duni^  plea^ 
sure,  when  the  intention  to  remodel  municipal  corporations  had  been  long  known,  thty  con- 
sidered him  to  have  accepted  the  office  with  knowledge  of  what  might  occur;  and  that,adveniqg 
to  the  manner  of  his  appointment,  his  tenure  or  interest  in  the  office,  and  all  the  other  circym- 
atances  of  the  ease,  they  thought  there  were  no  sufficient  grounds  for  an  expectation  in  bis 
mind  that  the  office  would  last  during  his  life;  and  they  accordingly  determined  that  be  was  not 
entided  to  any  iSompensation,  and  made  their  order  accordingly. 

field. \hat  the  Lords  of  the  Treasury  had  sssumed  to  decide  on  title,  and  not  merely  on  ihendas 
of  an  office,  and  bad  therefore  exceeded  their  jurisdiction.  And,  it  not  appearing  that  the 
ftppsilant  had  been  appointed  in  evasion  of  the  statute,  this  court  awarded  a  mandamus  cslhng 
lipon  the  town  council  to  assess  conipeMatioo. 
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Butty  in  last  Hilary  term,  obtained  a  rule  nisi  for  a  mandamus  to  the 
mayor,  aldermen  and  burgesses  of  Harwich  to  secure  by  bond  the  sum  of 
1318/.  198.  ld.y  by  way  of  compensation  to  Edward  Chapman,  late  town 
clerk  of  that  borough,  for  the  loss  of  the  salary,  fees  and  emoluments  of 
^9101  ^^^  offices  of  town  clerk,  town  clerk  and  ^solicitor,  coroner,  and 
-'  clerk  of  the  peace,  of  the  said  borough,  lately  held  by  him,,  or  to 
assess  an  adequate  compensation  to  him  for  the  loss  of  the  said  offices,  and 
to  secure  the  amount  by  bond. 

It  appeared  on  affidavit  that  Mr.  Chapman's  father,  having  held  the 
ffices  of  town  clerk  and  coroner  ever  since  1803,  dieil  in  1835,  and 
thereupon  Mr.  Chapman  was  appointed,  March  17th,  1835,  ^'  to  hold  the 
said  offices  during  the  pleasure  of  the  corporation."  His  father's  appoint- 
ment was  in  the  same  terms :  but  Mr.  Chapman  stated  the  usage  of  the 
borough  to  have  been  that  the  party  appointed  should  hold  his  office  for 
life  or  during  good  behaviour;  and  that  he  accepted  it  with  a  know- 
ledge of  the  custom,  and  in  the  expectation  of  holding  for  life.  The  offices- 
of  solicitor  and  clerk  of  the  peace  had  (as  he  stated)  been  usually  holden 
vrith  that  of  town  clerk.  After  the  passing  of  stat.  5  &  6  W.  4,  c.  7d,  he 
continued  in  the  said  offices  and  was  reappointed  town  clerk  in  January, 
1836.  He  held  the  offices  of  coroner  and  clerk  of  the  peace  till  May  1st, 
1836,  when  those  offices  ceased  in  the  borough  by  virtue  of  the  statute ; 
and  he  continued  to  be  town  clerk  and  solicitor  till  November  9th,  1839, 
when  he  was  removed,  because  his  political  opinions  were  supposed  to 
difier  from  those  of  the  majority  of  the  members  of  the  then  council.  He 
delivered  .a  claim  of  compensation,  with  the  usual  statement,  dated 
February  29th,  1840,  and  was  examined  upon  it  by  the  council,  who,  on 
May  20th,  1S40,  determined  that  the  claim  should  be  wholly  disallowed. 
On  May  29th,  1840,  he  appealed  to  the  Lords  of  the  Treasury ;  the  council 
sent  in  a  counter-statement,  and  the  appellant  a  reply.  In  these  latter 
*Q111  ^^^u"^^"^  ^^®  nature  and  emoluments  of  *the  several  offices,  and 
->  the  tenure  of  the  office  of  town  clerk,  particularly  as  held  by  the 
appellant,  were  discussed.  On  September  1st  he  received  a  copy  of  a 
Treasuty  Minute,  dated  August  24th,  the  material  parts  of  which  were  as 
follows. 

^^  It  appears  that  Mr.  Chapman  was  appointed  town  clerk  and  coroner 
in  the  month  of  March,  1835,  during  the  pleasure  of  the  corporation,  upon 
the  death  of  his  father ;  that,  after  the  passing  of  the  above  mentioned 
statute,  he  was  continued  in  the  same  offices,  also  during  pleasure,  under 
the  provisions  of  the  58th  section  of  that  act,  until  the  month  of  November, 
1839,  when  he  was  removed  from  those  situations.  My  lords  advert  to 
the  facts  that,  in  1834,  (see  p.  914,  post),  previously  to  the  appointment 
of  Mr.  Chapman,  a  bill  had  passed  the  House  of  Commons  for  the  reform 
of  municipal  corporations,  and  that,  in  1835,  a  similar  bill  was  introduced 
into  parliament,  and  passed  into  law  in  September  in  that  year.  Their 
lordships  are  willing  to  consider  in  a  spirit  of  liberality  the  claims  of  those 
town  clerks  who  accepted  their  offices  upon  a  just  and  fair  expectation 
that  such  situations  would  continue  for  life ;  but,  as  in  the  present  case 
Mr.  Chapman  was  expressly  appointed  during  pleasure,  and  as  the  muni- 
cipal act  had  been  before  the  legislature  and  the  public  long  before  the 
first  appointment,  my  lords  cannot  but  consider  that  Mr.  Chapman  accepted 
the  office  with  knowledge  of  what  mtght  occur.  Adverting,  therefore,  to 
the  manner  of  Mr.  Chapman's  appointment,  to  his  tenure  or  interest  in  the 
o'ffice,  and  to  all  the' other  circumstances  of  the  case,  my  lords  ace  of 

4N' 
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opinion  that  there  *were  no  sufficient  grounds  for  raising  a  just  r^.^ 
expectation  in  Mr.  Chapman's  mind  that  the  office  would  continue  *' 
for  his  life ;  and  they  accordingly  determine  that  he  is  not  entitled  to  any 
compensation  for  the  loss  of  his  situation  of  town  clerk  and  coroner  of  the 
borough  of  Harwich,  or  for  any  of  the  emoluments  incidental  to  those 
offices.     Let  an  order  be  prepared  to  that  effect,"  &c. 

An  order  was  made  accordingly,  stating  that  the  undersigned  Lords 
Commissioners  of  the  Treasury,  having,  in  pursuance  of  the  statute,  con- 
sidered the  appeal  of  Mr.  Eidward  Chapman,  &c.,  ^^and  having  had 
regard  to  the  manner  of  his  appointment  to  the  said  office,  and  bit 
term  and  interest  therein,  and  all  other  circumstances  of  the  case,*'  iii 
thereby  *^  order  and  determine  that  the  said  Edward  Chapman  diall  not 
receive  any  compensation  for  the  salary,  fees  and  emolanients  of  the  saii 
office.** 

Mr.  Chapman  on  39tb  December,  1841,  called  upon  the  town  cooncS, 
by  notice  in  writing,  to  pay  him,  and  secure  by  bond,  1318/.  19f.  7^., 
the  amount  of  his  original  claim.  The  council  met  for  the  purpose  of  con- 
sidering the  demand,  but  made  no  order. 

An  affidavit  in  answer,  by  the  new  town  clerk,  set  out  docaments 
showing  that  appointments  had  been  made  to  hold  the  offices  of  town 
clerk  and  coroner  during  pleasure ;  and  the  deponent  stated  that  be  coakl 
not  trace  the  existence  of  any  such  office  as  that  of  solicitor  to  the  bo- 
rough. 

Erk  now  showed  cause.     The  real  point  in  dispute  in  this  case  was 
merely  the  amount  of  compensation.     The  Lords  of  the  Treasuiy  haie 
found  that  no  amount  *was  due.     The  appointment  was  during  r«Q«« 
pleasure,  and  was  made  after  the  Corporation  commission  had  been  ^ 
carried  into  effect,  and  when  it  must  have  been  expected  that  stat.  5  &  6 
W.  4,  c.  76,  would  veiy  soon  pass,  as  in  fact  it  did.     Under  all  the  cir- 
cumstances Mr.  Chapman's  offices  were  of  no  value ;  and  the  Lords  of 
the  Treasury  might  well  find  so,  without  entering  upon  any  question  of 
fitle  or  cause  of  dismissal :  therefore  Regina  v.  The  Corporakon  of  Wot* 
wickf  10  A.  &  £.  386,  and  Regina  v.  The  Mayor^  fyc,  of  JVetMnry,  1 
Q.  B.  751 — (41  E.  C.  L.  R.)  do  not  apply,  and  no  objection  can  be  made 
to  the  Treasury  order  unless  it  be  said  that  in  every  case  of  appeal  com- 
pensation to  some  amount  must  be  granted.     The  rule  may  be  discharged 
consistently  with  the  late  decision  in  Regina  v.  .The  Mayor,  ^c.  of  Stmi^ 
urich,  ante,  p.  895.     This  case  is  like  Ex  parte  Lee,  7  A.  &  £.  139,  where 
the  town  clerk  of  Lyme  died,  August  21st,  1835 ;  Mr.  Lee  resigned  the 
office  of  capital  burgess  on  the  31st,  and  was  on  the  same  day  appointed 
town  clerk ;  stat.  5  dt  6  W.  4,  c.  76,  passed  on  September  9th ;  and  (n 
January  1st,  1836,  Lee  was  removed.     The  council,  and  the  Lords  of  the 
Treasury  on  appeal,  refused  him  compensation  under  the  circumstances, 
and  this  court,  on  motion  for  a  mandamus,  said  that  there  could  have  been 
no  real  loss ;  that  they  were  not  bound  to  grant  a  mandamus  where  the 
compensation,  supposing  any  due,  could  be  only  nominal :  and  that  the 
council  and  Lords  of  the  Treasury  had  done  ri^t.     Whatever  might  be 
the  tenure  of  Mr.  Chapman's  office  on  his  first  appointment,  it  could  not 
be  presumed,  after  the  reappointment,  that  he  held  otherwise  than  daring 
pleasure.     [Coleridge,  J.      If  the  statute  had  made  a  change  in  the 
^nature  of  the  office.  Roc  v.  The  Mayor j  ^.  of  Bridgewater^  6  A.  x%q^i 
*  E.  339,  would  apply.]  ^^^ 

Sir  W.  W.  FoUMf  Solicitor-General,  (with  whom  was  Butt}  cootn* 
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The  present  application  \ras  made  before  the  decision  in  Regina  y,  ihe 
Mayor  J  tfc.  of  Sandwich^  ante,  p.  895,  a  case  precisely  resembling  this. 
The  applicant  here  is  entitled  to  the  modified  rule  which  was  granted  in 
that  case,  for  a  mandamus  to  the  town  council  to  assess.  It  stands  uncon- 
tradicted on  the  affidavits  that  the  appointment  of  town  clerk  in  this 
borough,  though  nominally  during  pleasure,  has  been,  really,  for  life  or 
during  good  behaviour.  The  appointment  of  Mr.  Chapman  m  1835,  was 
not  a  colourable  one  like  that  m  Ex  parte  Lee,  7  A.  &  E.  139.  The 
Treasury  minute  is  incorrect  as  to  the  time  when  the  bill  for  reform  of 
municipal  corporations  was  first  brought  in.  [Lord  Denman,  C.  J.  The 
inquiry  which  led  to  the  passing  of  the  statute  was  known  when  Mr. 
Chapman  was  appointed.]  It  was:  but  the  statements  show  that  the 
appointment  was  made  bona  fide.     (He  was  then  stopped  by  the  court.) 

Lord  Denman,  C.  J.  I  think  that  the  words  of  sect.  66  are  opposed  to 
the  decision  of  the  Lords  of  the  Treasury  n  this  case.  The  answer  that 
they  have  adjudicated  on  amount,  not  on  .tie,  is  not  satisfactory.  They 
have  in  eflect  said  that  the  claimant  had  no  right.  The  rule  must  be 
absolute  for  assessing  compensation. 

Williams,  J.,  concurred. 
*Qi^l       *CoLEBiD6E,  J.    I  am  of  the  same  opinion,  and  I  think  the 
^^^-l  case  Ex  parte  Lee,  7  A.  &  E.  139,  is  not  at  all  like  this  (a). 

Rule  absolute,  to  assess  compensation. 


COOPER  V.  BLICK  and  Others. 

Declaration  tttted  that,  in  conaideration  that  plaintiff  would  enter  into  defendanta*  employ,  to  wit 
in  the  capacity  of  editor  of  a  newapaper,  at  and  /ttr  a  certain  Bolary,  ta  wit  at  the  rate  of 
iOOLper  afintim,  and  would  continue*  in  their  aervice  till  the  expiration  of  three  roontha  after 
notice  to  determine  the  contract,  defendaniapromiaed  to  employ  him  in  the  aaid  capacity,  at  the 
laid  salary,  and  to  continue  him  in  the  aervice  till  the  expiration  of  three  montha  after  notice. 
&c.,  or  to  pay  him  a  proportionate  part  of  the  lalary  for  three  months:  hut  that  plaintiff 
had  been  diamiaaed  without  notice  or  the  three  montha*  salary.  Defendants  paid  37/.  10«. 
into  court  generally.  On  the  trial,  plaintiff  did  not  prove  the  contract  for  400/1,  but  relied 
.  on  the  payment  into  court  aa  an  admiaaion  of  the  amoont. 

Held  that  the  aum  of.  400/.  apecified  aa  the  rate  of  aalary,  not  being  material  in  itaelf,  and 
being  laid  under  a  videlicet,  plaintiff  would  not  have  been  bound  to  prove  it  aa  laid,  if  Non 
aaaumpait  had  been  pleaded:  and,  therefore,  that  the  payment  into  court  did  not  bind  thede 
feodanta  aa  an  admission  of  that  rate  of  aalary. 

But,  per  Pattuon,  J.,  that  the  capacity  in  which  plaintiff  engaged  to  serve  waa  material,  and, 
though  laid  undier  a  videlicet,  muat,  on  Non  aaaumpair,  have  been  proved  aa  laid,  and  waa 
admitted  by  the  payment  into  court. 

Assumpsit.  The  declaration  stated  that,  in  consideration  that  plaintifT 
would  enter  into  the  service  and  employ  of  defendants,  to  wit  in  the  capa* 
city  of  editor  of  and  reporter  for  a  certain  newspaper  of  defendants  called, 
to  wit,  Aris's  Birmingham  Gazette,  "  at  and  for  a  certain  salary  or  wages ^ 
to  wU  at  the  rate  of  4001.  per  annum^'^  and  would  continue  in  such  service 
on  the  terms  aforesaid  until  the  expiration  of  three  months  from  and  after 
notice,  &c.,  defendants  promised  plaintiff  to  retain  and  employ  him  ^'in 
the  capacity  aforesaid,  and  at  and  for  the  salary  and  wages  aforesaid,"  and 
to  continue  him  in  such  service  and  employ  until  the  expiration  of  three 
months  from  and  after  notice  by  plaintiff  or  defendants  of  his  or  their  inten- 
tion to  determine  the  service,  ^'  or  else  to  pay  him,  the  plaintiflf,  a  propor- 
tionate part  of  the  said  salary  or  wages  for  three  months."    Averment, 

(«)  WioHTMA!t,  J.,  waa  aitting  in  the  Bail  Court,  in  the  absence  of  pArmrMc,  J, 
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tbat  plaintiff  entered  into  the  ^service,  &c.,  in  the  capacities  and  r^Q.^ 
en  the  terms  aforesaid,  and  continued,  &c.,  and  hath  always  been 
ready,  &c.,  to  continue,  &c.,  until  the  expiration  of  three  months  from 
and  after  notice,  &c.  Breach,  dismissal  of  plaintiff  without  any  notice, 
and  without  payment  of  a  proportionate  part  of  the  said  salary  or  wages  for 
three  months.  There  were  also  common  counts,  for  wages  and  on  an 
account  stated. 

Plea,  to  the  first  count,  that  defendants  bring  371.  lOs.  into  court,  ready 
to  be  paid  to  plaintiff;  denial  of  damages  ultra :  rerification.  Replication, 
damages  ultra.     Issue  thereon. 

On  the  trial  before  lord  Abinger,  C.  B.,  at  the  Warwickshire  Spring 
assizes,  1841,  the  plaintiff  contended  that  he  was  entitled  to  payment  for 
the  three  months  at  the  rate  of  400/.  a  year,  and  that  the  defendants  had 
admitted  this  by  bringing  money  into  court  on  the  count  which  alleged  a 
contract  at  that  rate.  The  defendants,  however,  denied  that  the  payment 
could  have  this  efiect,  the  rate  of  salary  being  stated  under  a  Tidelicet. 
Evidence  was  given  on  both  sides  as  to  the  actual  rate:  and  the  Lord 
Chief  Baron  left  the  (question  to  the  jury,  giving  leave  to  move  to  enter  a 
verdict  for  the  plaintiff  if  they  should  find  against  him,  and  the  coort 
^ould  think  him  entitled  to  recover  at  the  rate  of  400/.  a  year.  Tbf 
jury  found  that  the  amount  of  salary  was  only  150/.  a  year.  Verdict  for 
defi^ndants. 

Humfrey^  in  the  ensuing  Easter  term,  moved  for  a  rule  to  show  cause 
why  a  verdict  should  not  be  entered  for  the  plaintiff  for  458/.  (a).  He 
cited  Kingham  v.  *jRoi»n«,  5  M.  &  W.  94;  Steaoenson  v.  The  u^^^ 
Corporation  of  Berwick^  1  Q.  B.  154— (41  E.  C.  L.  R.) ;  Stapldm  ^ 
V.  JVbt^c//,  6  M.  &  W.  9 ;  Seaion  v.  Benedict,  5  Bing.  28— (16  E.  C.  L. H); 
Godsall  V.  Boldero,  9  East,  72,  79  ;  and  Wright  v.  Goddard,  8  A.  &  E. 
144 — (35  E.  C.  L.  R.)  [Wightman,  J.  You  make  the  sum  laid  under 
a  videlicet  material.  Suppose  Non  assumpsit  had  been  pleaded ;  sboaki 
you  have  been  bound  to  prove  the  exact  sum  as  laid  ?  Lord  D£vma5, 
C.  J.  If  there  had  been  no  videlicet,  the  defendants  would  probably  han 
pleaded  Non  assumpsit,  and  succeeded.  We  think  it  would  be  desirable 
to  confer  with  the  other  judges  before  we  decide  as  to  granting  a  rule.] 

The  court,  in  the  same  term,  granted  a  rule  nisi.  In  this  term  (February 
4th), 

Gofdbwm^  Serjt.,  Whitehurstj  and  WiUmore  showed  cause.  The  pay* 
ment  into  court  acknowledged  the  essential  parts  of  the  contract  as  stated 
in  the  declaration,  but  admitted  nothing  as  to  amount,  except  perhaps  thai 
one  fourth  of  the  year's  salary,  whatever  it  might  be,  was  due.  Baykjir. 
Tucker  J  2  New  Rep.  458,  and  Carvick  v.  Btagrave^  1  Brod.  &  B.  531— 
(5  E.  C.  L.  R.),  show  that  the  particular  amou|^t  in  such  a  case  is  not 
matter  of  substance.  And  the  sum  here  was  laid  under  a  videlicet.  The 
instances  in  which  the  use  or  omission  of  a  videlicet  will  or  will  not  male 
an  averment  material  or  immaterial  are  pointed  out  in  note  (1)  to  Dakin's 
Case,  2  Wms.  Saund.  290  a,  and  in  the  words  of  Sir  W.  Blackstoki;} 
there  cited,  in  Bishop  of  Lincoln  v.  WolferstaUj  1  W.  Bl.  490,  495.  lo 
Durston  v.  Tuihan^  (cited,  3  T.  R.  67,  in  Symmons  v.  Knox;  Smith  r, 
Dixon^  7  A.  &  E.  1 — (34  E.  C.  L.  R.),  the  contract  *alleged  in  the  r»g|g 
declaration  was  to  buy  for  54/.  11^.  6d. ;  the  contract  proved  was  ^ 
to  buy  for  54/.  12«.  6d. :  and  Buller,  J.,  nonsuited  the  plaintiff,  becaase 

(a)  The  difference  between  37^  Kit.  and  100/.;  and  a  furthar  demand,  the  poooda  of  wfaick  A 
k  unneoeoBiry  to  state. 
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the  sum  wa$  not  laid  under  a  videlicet.  With  a  videlicet,  the  s\xm  Would 
not  have  been  material.  Crispin  v.  WiUiamsonj  8  Taunt.  107,  (where 
Gladstone  v.  JVea/e,  13  East,  410,  was  cited)  exemplifies  this  doctrine, 
and  is  a  strong  authority  for  the  defendants.  [Pattcson,  J.  A  videlicet 
cannot  make  that  immaterial  which  is  in  its  nature  material,  though  the 
omission  of  it  may  render  that  material  which  would  otherwise  not  be  so. 
A  videlicet  could  not  make  the  sum  in  a  bill  of  exchange  immaterial  so 
as  to  cure  what  would  otherwise  be  a  variance.]  The  sum  there  is  matter 
of  description :  but  a  precise  sum  mentioned  m  pleading  is  very  sdldmyi 
material.  In  Forty  v.  Imber^  6  East,  434,  the  defendant  made  cognizance 
in  respect  of  rent  due  for  two  years  and  a  quarter ;  the  plaintiff  denied 
having  held  in  manner  and  form,  &x;. :  and  it  appeared  that  he  had  in 
fact  held  for  less  than  two  years  and  a  quarter ;  yet,  as  some  rent  was 
found  to  be  due,  the  variance  as  to  amount  was  held  not  material.  As  to 
the  effect  of  payment  into  court :  in  Rucker  v.  Pakgrave^  1  Taunt.  419, 
the  plaintiff  sued  an  underwriter  upon  a  valued  policy,  as  for  a  total  loss, 
and  the  defendant  paid  30  per  cent,  into  court ;  but  this  was  held  not  to 
be  an  admission  furnishing  prima  facie  evidence  of  a  total  loss.  Everth  v. 
Belly  7  Taunt.  450,  is  a  similar  case  in  principle.  In  Lechmere  v.  Fletcher^ 
(1  Cro.  &  M.  623,  627 ;  S.  C.  3  Tyr.  450),  the  declaration  stated  that 
defendant  and  another  were  indebted  to  plaintiffs,  but  that  the  debt  was 
barred  by  the  Statute  of  Limitations ;  that  defendant  thereupon  promised 
tQtgi  plaintiffs  to  pay  them  his  proportion  *of  the  debt  on  being  applied 
-'  to ;  that  defendant's  proportion  amounted  to  a  certain  sum,  to  wit 
a  moiety  of  the  debt;  and  that  plaintiffs  applied,  &c.  The  defendant 
pleaded  Non  assumpsit,  and  paid  109.  into  court :  and  it  was  argued  that, 
by  his  payment  into  court  on  the  special  count,  he  had  admitted  the  whole 
cause  of  action,  and  the  amount  as  averred.  ButBAYLEY,  J.,  1  C.  &M.  627. 
said :  '^  He  admits  the  contract,  and  the  breach  of  the  contract,  but  he  dis- 
putes the  amount,  and  asserts,  that  no  more  than  what  has  been  paid  into  court 
is  due.  Here  the  amount  is  laid  under  a  videlicet.  In  Stoveld  v.  Brewing  2 
6.  &  Aid.  116,  the  declaration  was  on  an  agreement  to  sell  some  bark  at  the 
average  price  at  which  the  plaintiff  had  sold  or  might  sell  the  same,  and  there 
vas  an  averment  that  such  average  price  amounted  to  a  certain  sum,  which 
vas  laid  under  a  videlicet.  It  was  held,  that  payment  of  money  into 
court  did  not  admit  the  average  price."  And  in  this  latter  case  Holroyd. 
J.,  said  *^  that  in  the  case  of  a  contract  for  the  payment  of  a  certain  quan- 
tity of  foreign  money,  where  the  declaration  contains  an  averment  of  its 
value  in  English  money,  there  even  after  judgment  by  default,  it  is  still 
necessa^  to  prove  the  value.  So  also  after  judgment  by  default  in  an 
action  for  the  treble  value  of  tithes,  the  value  is  not  thereby  admitted, 
although  it  is  stated  in  the  declaration.  And  the  payment  of  money  into 
court,  must  be  governed  by  the  same  principles."  Symmons  v.  Knox^  3 
T.  R.  65,  may  be  referred  to  on  the  other  side.  There  the  sum  alle^d 
by  the  defendant  to  be  due  from  him  to  the  plaintiff  was  treated  as  material ; 
*9201  ^"^  ^^^  *^^^  under  the  statute  of  set-off,  8  G.  2,  c.  24,  s.  5,  which 
•'  requires  that  in  cases  of  debt  or  set-off  on  bond  the  plea  of  set-off 
should  show  "how  much  is  truly  and  justly  due  on  either  side."  In  Cox 
V.  Brain^  3  Taunt.  95,  where  the  declaration  slated  that  defendant,  in 
consideration  of  a  demise  of  tithes  from  plaintiff,  "  undertook  to  pay  him 
therefore  41/.,"  a  tender  was  held  to  be  an  admission  of  the  contract  as 
specified ;  but  there  no  videlicet  was  inserted  ;  and,  without  the  words 
particularizing  the  sum,  there  was  no  allegation  of  any  agreenpient  for  a 
VOL.  XLIL  123  4  -  o 
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price ;  see  Smith  v.  Dixauy  7  A.  &  £.  1— (34  E.  C.  L.  R.)  The  cm, 
in  these  respects,  was  like  Amfield  v.  Bate^  3  M.  &  S.  173 ;  and  Dursloii 
V.  TiUhmiy  (cited,  3  T.  R.  67,  in  Symmons  v.  Knox.)  In  Prestoi  t. 
Butcher^  1  Stark.  N.  P.  C.  3— (2  E.  C.  L.  R.),  where  the  declaratioa 
alleged  an  undertaking  to  pay  plaintifi*  '^  a  certab  salary,  to  wit,  the  salary 
of  250/.  per  annum,"  and  the  plaintiff  failed  to  prove  any  express  agree- 
ment for  a  specific  salary  or  time  of  service,  the  variance  was  held  material, 
notwithstanding  the  videlicet :  but  there  the  statement  required  proof  of 
some  specific  contract  for  a  year :  and  the  case  was  ultimately  referred  to 
arbitration.  In  the  present  case,  a  plea  that  the  salary  agreed  upon  was 
not  at  the  rate  of  400/.  per  annum  would  have  been  bad.  Hie  essential 
part  of  the  contract  was  that,  on  dismissal  without  notice,  a  proportionate 
part  of  the  yearly  salary,  whatever  it  was,  should  be  payable,  for  three 
months  beginning  from  the  dismissal.  The  payment  into  court,  to  be  aa 
admission  of  a  contract  for  400/.  a  year,  should  have  been  100/.  [Lord 
Denmam,  C.  J.  The  plea  does  not  state  that  you  pay  in  the  37/.  lOf.  as 
an  entire  quarter's  salary.]  It  admits  all  the  averments  in  the  declaratioo 
except  as  to  ^amount :  therefore,  if  it  did  not  imply  the  payment  of  r«Qp| 
a  quarter's  salary,  it  would  be  a  defective  plea.  [Patteson,  J.  ^ 
Not  necessarily :  there  might  be  other  pleas  accounting  for  the  residue.] 

HiU  and  Humfrey,  contra.  Preston  v.  Butchery  1  Stark.  N.  P.  C.  3- 
(2  E.  C,  L.  R.),  is  nearly  in  point.  Here,  as  in  that  case,  the  plaintiff  in 
his  declaration  sets  forth  a  specific  contract,  llie  rate  of  salary  is  a  roat^ 
rial  part  of  the  contract :  and  the  plaintiff  would  have  been  bound  to  pron 
it  as  alleged,  if  there  had  been  no  payment  into  court :  the  videlicet  makes 
no  difference.  If  that  rendered  the  subsequent  statements  immaterial,  the 
averments  as  to  the  capacity  in  which  the  plaintiff  was  to  serve  woaM  be 
so  too.  The  effect  of  the  payment  into  court  was  to  exclude  any  question 
of  quantum  meruit.  It  admitted  the  contract  for  payment  of  a  salaiy,  and 
did  not  leave  the  defendant  at  liberty  to  say  what  was  the  amount.  Tbe 
37/.  10^.  is  not  a  fourth  part  of  lOO/. :  but  it  has  been  already  pointed  out 
from  the  Bench  that  the  plea  might  be  good  though  the  salary  were  of  tbt 
amount.  The  defendants  might  mean  to  allege  that  they  had  given  some 
notice,  but  less  than  a  notice  of  three  months,  and  that  they  paid  mooej 
into  court  in  proportion  to  the  deficiency.  But,  whatever  may  have  been 
their  intention,  the  fact  of  payment  into  court,  on  a  special  contract,  relieres 
the  plaintiff  from  proof  of  every  material  averment  as  to  such  contract; 
SeaUm  v.  Benedict j  5  Bing.  28— (15  £.  C.  L.  B.),  Kingham  v.  Robms^b 
M.  8l  W.  94.  In  Rucker  v.  Palsgrave^  1  Taunt.  419,  the  decision  was 
only  that  the  payment  did  not  admit  a  total  loss:  so  far  as  it  bears  apoa 
the  present  question  it  is  not  more  favourable  to  *the  defendants  r^^ 
than  to  the  plaintiff.  In  Everth  v.  Belly  7  Taunt.  450,  which  was  ^ 
an  action  on  a  policy  of  insurance,  the  declaration  alleged  a  stranding,  and 
other  causes  of  losa ;  tnoney  was  paid  into  court ;  and  the  plaintiff,  widkia; 
1o  insist  upon  the  stranding,  contended  that  this  was  admitted  by  tbe 
declaration :  but  Gibbs,  C.  J.,  said :  ''  If  this  loss  could  proceed  from  anj 
other  cause  than  the  stranding,  the  admission  does  not  apply  excIusiTeh 
:to  tbe  stranding."  That  decision  might  assist  the  defendants  here,  if  there 
;  were  no  special  contract  alleged :  as  the  case  stands  it  is  rather  an  authonty 
for  the  plaintiff.  In  Stoveld  v.  Brewiny  2  B.  &  Aid.  116,  the  declaratios 
alleged  a  contract  to  pay  for  bark  at  the  average  price,  and  averred  that 
the  average  price  was '31/.  lOf.  per  load.  Money  was  paid  into  court; 
apd  the  plaintiff  argued  that  the  payment  admitted  not  only  the  contract 
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but  the  average  price :  but  the  court  held  otherwise.  That  case  would 
have  been  an  authority  against  the  present  rule  if  the  defendants  there  had 
attempted  to  introducie  some  other  criterion  for  regulating  the  payment  than 
average  price,  and  had  succeeded.  In  all  the  eases  it  has  been  held  that 
payment  into  court  admitted  a  contract ;  and  the  specific  contract  where 
one  wa.s  specified. 

Lord  Denman,  C.  J.  The  plaintififin  this  case  declares  upon  a  contract 
by  the  defendants  to  employ  him  at  a  certain  salary,  "  to  wit,  at  the  rate 
of  400/.  per  annum."  The  defendants  pay  money  into  court ;  and  the 
plaintiff  contends  that  the  payment  is  an  admission  that  he  was  retained  at 
*9231  *^  alleged  salary.  We  are  *to  decide  as  to  the  extent  of  this 
^  admission.  ,  The  universal  opinion  in  "Westminster  Hall  has  beer/ 
that  the  sum  stated  under  a  videlicet  is  not  material  unless  in  particular 
caseSy  as  when  it  forms  an  essential  part  of  a  calculation,  so  that,  without 
fixing  it,  the  total  sum  cannot  be  ascertained.  The  very  purpose  frr 
vhich  matter  is  alleged  under  a  videlicet  is  that  the  party  pleading  may 
not  be  strictly  bound  ;  if  he  knew,  and  could  state  exactly,  the  particular 
amount,  he  might  perhaps  allege  it  w*ithout.  the  videlicet ;  but  he  chooses 
to  be  free.  Gaining  that  advantage,  he  cannot  justly  contend  that  those 
vrho  admit  what  he  so  alleges  admit  more  than  he  binds  himself  to  by  that 
mode  of  allegation.  We  should  act  on  this  principle  if  a  plaintiff  declared 
for  rent  under  a  lease,  laying  the  amount  under  a  videlicet,  and  judgment 
ivere  suffered  by  default :  if  the  rent  appeared  in  evidence  to  be  less  than 
-was  alleged,  the  plaintiff  would  recover  only  the  amount  proved  to  be 
due.  It  would  be  mischievous  to  introduce  any  doubt  on  the  point  raised 
here. 

Patteson,  J.  There  was  no  proof  in  this  case  of  a  specific  contract  to 
nerve  as  editor ;  but  it  is  contended  that  the  payment  into  court  admits  that 
contract ;  and  I  agree  that  it  does.  The  videlicet,  as  to  that,  has  no  ope- 
ration ;  the  averment  must  be  material.  But  the  amount  of  salary  also  is 
laid  under  a  videlicet.  As  to  the  effect  of  that  averment,  the  true  test  is, 
whether,  if  Non  assumpsit  had  been  pleaded,  the  plaintiff  would  have 
been  bound  to  prove  the  amount  as  laid.  The  payment  admits  a  contract, 
but  only  to  that  extent  to  which  the  plaintiff  is  bound  to  prove  it.  The 
wqoAi  admission  cannot  tie  the  defendants  where  the  plaintiff  would  be 
^  *loose.  The  strongest  case  cited  for  the  plaintiff  was  Preston  v. 
Butchery  1  Stark.  N.  P.  C.  3— (2  E.  C.  L.  R.) ;  but  it  does  not  go  the 
length  to  which  the  argument  here  would  carry  it.  The  ruling  shows  that 
the  plaintiff  there  was  bound,  notwithstanding  the  videlicet,  to  prove  a 
specific  contract ;  an  agreement  for  some  given  amount ;  but  not  that  he 
was  obliged  to  prove  the  precise  amount  named  in  the  declaration.  None 
of  the  cases  show  that,  in  a  declaration  of  this  kind,  a  particular  sum  is 
material.  In  declaring  on  a  bill  of  exchange  the  sum  is  so ;  but  there,  as 
Mr.  Whitehurst  observed,  it  is  matter  of  description.  The  amount  of 
salary  here  was  not  so.  As  the  plaintiff  lays  it  under  a  videlicet  for  his 
own  safety,  he  must  take  the  consequence,  namely,  that  the  defendants 
are  not  bound  to  the  allegation  so  maae.  Had  the  videlicet  been  omitted, 
the  same  test  would  have  been  applied :  the  plaintiff  would  have  been 
bound  to  the  precise  statement,  and  the  defendant's  admission  by  payment 
into  court  would  have  bound  him  in  the  same  manner.  The  .sum  is  not 
in  its  nature  material,  and  is  not  made  so  by  these  pleadings  (a). 

(d)  CoLBUiMS,  Jn  bad  left  tht  conn  daring  Um  arfttineDt.    Wiobtiuji,  J.,  wit  mtting  tt  Nai 
Pf  ioi ;  WluuNt,  J.,  at  ibe  Cniinl  Crimiiuii  Court 
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price  J  aee  Smiik  r.  Lixon,  7  A.  &  E.  1— <34  ^jM,  the  court  U.ok  taw 

in  these  respects,  was  like  AmfM  v.  BaU.  ^    ,  oa  this  day.  Lord  Da- 

V.  TuOum,  (cited,  3  T.  R.  67,  in  Syr  Discluused. 

Buidur,  1  Stark.  N.  P.  C.  3— (2  E. 

alleged  an  undertalung  to  pay  plaintiS*      -' 

of  260/.  per  anDum,"  and  the  plainii'      ISAAC  FAULKNER.         J*9ii 

ment  for  a  specific  salary  or  time  of        . , , ,_ ,   . „_4_,.„ 

i.  ,         ,  ,-J,,  ,  y/ainea  tor  trTMraot  •  rani  obarn, oaani ■'. 

notwithstanding  the  Videlicet ;  bu*  ./^je,it5.    TtKgnmiwofaieDiciuiiciiar'U-- 
soroe  specific  contract  for  a  year  ^,u»dnMtm  raramsts. 
arbitration.     Id  the  present  ca'   ;w"™«»orBr8nicbir(0(™nwdbjA,™M««ni 
not  at  tfce  rate  of  400/.  per  ?    >>*'"!'  ^^  "«  »™-»riJr  -qhjIt  .h..  ik.  lud «. 
part  of  the  contract  was  th    ^^^^^The  k™-..  b.  mS«  Jl«d  ,h.Ti.mVc«ifr. 
part  of  the  yearly  salaiy  ,/• 

months  begjoning  from  \^m  stated  that  defendant  in,  upon  and  ibool 
admission  of  a  contrr  i^ijand  buildings  respectively  called,  &£.,  UHlin 
Deniun,  C.  J.  TV  ■'.'•^K^t,  closes,  fields,  fences  and  parcels  of  lud 
an  entire  quarter's  v^  j,(iiale,  &c.,  (ook  the  hay,  straw  and  com,  gmxls, 
except  as  t<    ~  "ill,  lo  wit  two  stacks  of  hay,  part  of  one  other  dick 

a  quarter's  iher  lai^e  quantity  of  bay,  to  wit  twenty  tons'  weigbt 

Not  necess!  s  of  other  hay,  twenty  tons'  weight  of  atnw,  uxl 

ISU  and  iw,  and  one  stack  of  oats,  of  great  value,  JU.,  uxf 

(2  E.  C.  T 

his  decl?  mas  Whitfield,  being  seized  in  his  demesne  as  of 

rial  par     ^  re  mentioned,  devised  the  same  to  L.,  B.,  H.  ud 

it  as  F      -^j  certain  uses,  until  Sarah  Whitfield,  then  aa  ia&it, 

no  d'     i',  *^  lie  age  of  twenty-one,  and  from  an  after  that  time  to  the  w 

Bve      >^5arab  for  her  life.     That  Thomas  Whitfield  died  seized,  hkI 

so        ^fit*ii  o"?  ^-1  attained  her  age  of  twenty-one,  and  therebybecuK 

0         -^af^^  premises  for  the  term  of  her  life.     That  she  afterwards  vAtt- 

z*^  with  Francis  George  Glynne  Johnson  :  whereupon  and  wberebj 

^^  her  said  husband  became  seized  of  the  premises  in  her  Hgbt. 

^  tbey  being  so  seized,  afterwards,  and  before  the  time  when,  Ac..  '^ 

lidoi^b  September,  1816,  by  indenture  then  made  between  the  »kJ 

jf^n  and  Sarah  his  wife  of  the  one  part,  and  John  Heptinstall  mi 

,^c  Faulkner  of  the  other  part,  the  said  F.  Johnson  gave,  granted  wl 

^finned  to  Heptinstall  and  Faulkner,  their  'executors,  &c.,  "one  uax 

iBDuity  or  clear  yearly  rent  chai^  or  annual  sum  of  300/.,"  "  to  be  ^ 

^rly  issuing  and  payable,  and  to  be  charged  upon,  had,  received  ml 

nken  from  and  out  of  the  said  premises  in  which,"  Slc.,  and  other  cIoki, 

Su.:  habendum  to  H.  and  F.,  their  executora,  8k.,  firom  thenceferdi  lot 

and  durbg  the  joint  lives  of  Johnson  and  his  wife :  and  Johnson  did  n 

and  by  toe  said  indenture,  for  himself,  his  heirs,  executors,  &c.,  gnnl, 

covenant,  &c.  to  and  with  H.  and  F.,  tbeir  executors,  &c.,  that,  in  nx 

the  annuity  or  any  part  thereof  should  be  behind  or  unpaid  for  twenty  dm 

next  after  the  day  appointed  for  payment,  then,  and  so  often  as  the  mm 

should  happen,  it  should  be  lawful  for  H.  and  F.,  their  executora,  tc., 

"  into  and  upon  the  said  several  hereditaments  and  premises  out  oTvbcii 

the  same  was  made  payable  as  aforesaid,  or  any  of  tfaem,  or  any  pf 

thereof,  to  enter,  and  distrain,  and  the  distress  and  distresses  then  snl 

there  found  to  lake,  seize,  lead,  drive,  carry  away,  impound,  detain  ukI 

keep,  sell  and  dispose  of  the  same  in  the  same  manner  as  the  law  direcb 

in  cases  of  rent  in  arrear,"  till  the  annuity  and  all  arrears  thereof^  and  all 

".oHtB,  bo.,  should  be  paid  and  satisfied,  &c.     That,  after  the  making  of 
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^          ^^^  ""^e  the  time  when, &c.,  Heptinstall died.    That 

^  '^^           ^  ^'^  Johnson  and  his  wife,  to  wit  on,  &c., 

!^^/^%^.  said  annuity,  for  the  space  of  half  a  year, 

^^^^-^^^  j>  ^            ^  arrear,  and  continued  due  and  in  arrear 

^  ^^^^^^^^  *^^''  ^^            thence  until  and  at  the  time 

/^%;^^4jj;^^^  %^  son  and  his  wife  at  the  said  time  when,  Sec, 

^^^^^^^^^  .efendant  in  his  own  right  well  avows  the  taking 

'^^^'^  *,  goods  and  chattels  in  the  declaration  mentioned, 

'^'            %^  *^^  arrear  of  the  said  annuity,  yearly  rent  or  *sum  so 

^^'^  V. ,  .npaid  as  aforesaid,  and  which  still  remains  due  and 

•'  ^  rrer:  and  joinder.     The  point  stated  in  the  margin  of  the 

.  ^  .  ^'  That  the  hay,  corn  and  straw  mentioned  in  the  declar»^ 

'''  /C  distrainable  for  the  arrears  of  the  rent  charge  mentioned  in 

.    '  ^,  under  the  power  of  distress  therein  set  forth." 

joints  for  argument  stated  by  the  defendant  were  :  That  it  does  not 
i  by  the  said  declaration  or  avowry  that  the  said  hay,  straw  and  corn 
4ie  declaration  mentioned  were  in  cocks  or  sheaves,  or  that  the  same 
•  ere  in  such  a  state  or  condition,  when  distrained,  that  they  could  not 
have  been  restored  to  the  plaintiff  in  the  same  plight  as  they  were  in  at 
the  time  when  they  were  taken  ;  and,  if  they  were  not  so,  they  were  dis- 
trainable at  common  law.     That  the  said  hay,  straw  and  corn  were  dis- 
trainable by  the  defendant  under  the  said  power  by  virtue  of  the  statute  2 
W.  &  M.     That  the  power  of  distress  in  the  avowry  mentioned  enables 
the  defendant  to  distrain,  &c.,  in  the  same  manner  as  if  the  said  annuity 
had  been  rent  in  arrear;  and  that,  if  the  said  annuity  had  been  rent  in 
arrear,  the  said  hay,  com  and  straw  would  have  been  distrainable.    And^ 
lastly,  that,  as  to  the  said  corn,  neither  the  declaration  nor  the  avowry 
states  that  it  was  growing  at  the  time  of  the  said  distress,  and  therefore, 
from  any  thing  that  appears  or  can  be  collected  from  the  pleadings,  the 
defendant  had  good  right  to  distrain  the  said  corn  for  the  arrears  of  the 
said  rent  charge,  as  in  the  avowry  mentioned. 
The  demurrer  was  argued  in  Michaelmas  term,  1841  (a). 

^9281       "^^  ^'  ^^^^^^  ^^^  ^^^  plaintiff.     At  common  law,  com  in  the 

•I  sheaf,  or  hay,  could  not  be  distrained  for  rent ;  the  reason  assigned, 

whether  satisfactory  or  not,  being,  that  they  could  not  be  restored  in  the 

same  plight  as  when  taken:  Co.  Litt.  47  a;  1  Roll.  Abr.  666,  667,  tit. 

Distress^  (H);  Wilson  v.  Ducket,  2  Mod.  61;  Com.  Dig.,  Distress  (C): 

Cowper  r,  PoUardy{b).    Then  stat.  2  W.  &  M.  sess.  1,  c.  5,  s.  3,  after 

reciting  that  '^  no  sheaves  or  cocks  of  com  loose  or  in  the  straw,  or  hay  in 

any  bam  or  granary,  or  on  any  hovel,  stack,  or  rick,  can  by  the  law  be 

distrained,  or  otherwise  secured  for  rent,  whereby  landlords  are  oftentimes 

cousened  and  deceived  by  their  tenants,  who  sell  their  corn,  grain,  and 

bay  to  strangers,  and  remove  the  same  from  the  premises  chargeable  with 

such  rent,  and  thereby  avoid  the  payment  of  the  same,"  enacts  "  that  for 

remedving  the  said  practice  and  deceit,  it  shall  and  may,  from  and  after," 

&e.,  *  be  lawful  to  and  for  any  person  or  persons  having  rent  arrear,  and 

due  upon  any  such  demise,  lease,  or  contract  as  aforesaid,  (c),  to  seize  and 

(a)  November  19th.    Before  ford  Dbnman,  C.  J.,  Williams,  C6lxridgk,  and  Wightman,  Ja. 

\b)  1  ( W.)  JoDe8»  197.    See  l>ttrby  v.  Narris,  1  Q.  B.  895^(41  £.  C.  L.  R.) 

(e)  Sect.  9  givet  power  to  tell  goods  •^iistrained  for  &ay  rent  reserved  and  due  upon  any  demis*» 

lease,  or  coDtract  whatsoever,**  if  the  "  tenant  or  owner  of  the  goods  so  distrained**  shall  not  re- 

plevj  within  five  days,  dec. 
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secure  any  sheaves  or  cocks  of  corn,  or  com  loose  or  in  the  str&w,  or  bay 
lying  or  being  in  any  bam  or  granary,  or  upon  any  hovel,  stack,  or  rick, 
or  otherwise,  upon  any  part  of  the  land  or  ground  charged  with  such  rent, 
and  to  lock  up  or  detain  the  same  in  the  place  where  the  same  shall  be 
found,  for  or  in  the  nature  of  a  distress,"  until  replevied ;  and,  in  default 
of  their  being  replevied,  to  sel],  &c.  That  clause,  as  appears  from  the  re- 
cital, is  confined  to  the  case  of  landlord  *and  tenant,  and  does  not  rtg^g 
extend  to  the  grantor  and  grantee  of  a  rent  charge.  The  recital  of  ^ 
sect.  I  also  shows  that  the  distresses  contemplated  are  the  ordinary  distresses 
for  "  arrears  of  rent."  The  power  given  by  stat.  11  G.  2,  c.  19,  s.  8,  to 
distrain  growing  crops  is  confined  to  "  lessors  or  landlords."  The  clause 
was  so  constmed  in  Miller  v.  Greeiij  2  Cro.  &  J.  142 ;  S.  C.  2  Tyr.  1 ; 
8  Bing.  92— (21  E.  C.  L.  R.),  where  the  grantee  of  an  annuity  charged 
on  land  had  distrained  growing  crops.  There  it  was  provided,  by  the  in- 
denture creating  the  charge,  that,  so  often  as  the  annuity  should  he  in 
arrear  for  twenty-one  ^ays,  it  should  be  lawful  for  the  grantee  to  enter  and 
distrain,  and  to  detain,  manage,  sell  and  dispose  of  the  distress  *'in  the 
same  manner  in  all  respects  as  distresses  for  rents  reserved  upon  leases  ibr 
years  might,. were,  and  ought  to  be  detained,  managed,  sold,  and  disposed 
of,  and  as  if  the  said  annuity  or  yearly  sum  of,  &c.,  thereby  granted,  vras  a 
rent  reserved  upon  a  lease  for  years :"  stronger  words  than  are  used  in  tbc 
corresponding  clause  of  the  indenture  in  this  case.  But  the  Court  of  Ex- 
chequer Chamber  held  that  they  did  not  extend  the  right  of  distress  to  the 
new  subject  matter  introduced  by  stat.  11  G.  2,  c.  19,  s.  8,  and  that  they 
were  "  fully  satisfied  by  holding  them  to  grant  the  powers  which  were 
given  to  landlords  under  the  statute  of  W.  and  M."  Secondly,  it  does  not 
appear  by  this  avowry  that  the  eoods  taken  were  not  those  of  a  stranger; 
the  plaintiff*  may  assume  that  they  were,  Now  the  cattle  of  a  stranger, 
escaping  into  his  neighbours's  grounds,  may  be  distrained  diere  for  rent, 
but  not  for  a  rent  charge  (a) ;  the  same  rule  will  extend  to  other  goods  of 
a  stranger  found  on  the  premises.  {Martiuj  for  the  defendant,  objected 
that  this  point  was  not  stated  *in  the  margin  of  the  demurrer  rtg^ 
book(i).)  The  marginal  note  is  as  precise  with  reference  to  this 
point  as  the  notice  of  objections  to  the  patent  in  Milson  v.  Harford,  8  M. 
&  W.  806,  which  was  held  particular  enough.  If  a  tenant  of  the  grantois 
came  into  possession  after  the  rent  charge  was  granted,  the  cha]|;e  might 
perhaps  bind  him ;  but  it  ought  to  have  been  shown  that  the  plaintiiT 
stood  in  such  a  relation  to  the  grantors  as  to  be  bound  by  their  contract. 

Martin,  contra.  As  to  the  last  point :  the  avowry  shows  that  any  per- 
son legally  in  possession  at  the  time  of  the  distress  must  have  been  one  of 
the  parties  there  stated  to  be  seized  of  the  freehold,  or  one  claiming  under 
them.  [Lord  Denman,  C.  J.  Why  are  we  to  presume  a  lease  made 
after  Whitfield  was  seized  ?]  When  a  person  is  alleged  in  pleading  to  be 
seized,  he  is  supposed  to  be  in  possession  of  the  freehold,  not  entitled  to  t 
reversion.  If  there  had  been  a  lease  by  Whitfield  in  existence  at  the  tine 
of  the  devise,  the  proper  statement  in  this  avowry  would  have  been  that 
the  reversion  was  then  in  him  :  and  if  a  term  had  been  outstanding  at  the 
time  of  the  grant,  the  avowry  would  have  stated  that  the  grantors  were 
seized  of  the  reversion,  not  "  seized  of  the  premises."  ^^  The  alleging  a 
seizin  in  fee  virtually  includes  an  occupation,  unless  the  contrary  be 
shown  :"  Bullard  r.  Harrison,  4  M.  &  S.  387,  392.    Then,  the  grwitee 


(a) 


See  2  Bac.  Abr.  697,  tit  Disireas  ( B),  in  mtrg.,  7th  ed. 

See  note  {b)  Rrgina  v.  Aiderton,  I  Q.  B.  883— (41  £.  C.  L.  R.) 
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of  the  lent  charge  had  a  right  to  distrain  goods  on  the  land,  though  helong- 
ing  to  a  stranger.  [Coleridge,  J.  Could  the  owner  of  the  land  confer 
that  right  by  granting  a  rent  charge  ?]  The  law  gives  it  when  a  rent 
*Q^11  *c^^^^  ^  created.  (Some  discussion  followed  on  this  point; 
^  -I  Stat.  4  G.  2,  c.  28,  s.  5,  Littleton,  s.  218,  and  Muspratt  v.  Gre- 
gorr/j  3  M.  &  W.  677,  were  cited,  and  afterwards  Scffery  v.  Elgoody  1 
A.  &  E.  191— (28  E.  C.  L.  R.),  which  Richards  admitted  to  be 
decisive.) 

Then,  secondly,  the  hay  and  straw  were  distrainable,  even  at  common 
law,  unless  they  were  in  such  a  condition  that  they  could  not  be  restored 
in  the  same  plight.  Formerly,  the  distress  must  have  been  removed  off 
the  premises ;  and  therefore  many  things  could  not  have  been  restored  in 
the  same  plight,  and  consequently  could  not  have  been  distrained,  which 
might  have  been  so  restored,  and  might  therefore  have  been  distrained,  if 
removal  had  been  unnecessary.  Even  then,  such  things,  if  in  a  condition 
to  be  safely  removed,  were  distrainable  :  thus,  in  Co.  Lilt.  47  a.,  it  is  said 
that  *^  carts  with  corn  may  be  distrained  for  rent,  for  they  may  be  safely 
restored."  And,  if,  during  that  state  of  the  law,  the  landlord  had  secured 
to  himself  by  contract  a  nght  to  impound  upon  the  premises,  hay  in  the 
stack  would  have  been  equally  distrainable  with  hay  in  a  cart.  Now 
that  the  right  to  impound  on  the  premises  is  given  by  statute,  the  reason 
for  not  distraining  articles  of  this  kind  ceases ;  and  they  are  distrainable 
like  othef  personal  chattels,  independently  of  stat.  2  W.  &  M.  sess.  1,  c. 
5,  s.  3.  But  that  section  expressly  gives  to  any  person  *'  having  rent 
arrear,  and  due  upon  any  such  demise,  lease,  or  contract"  (that  is,  by 
sect.  2,  ''  upon  any  demise,  lease,  or  contract  whatsoever")  power  to  dis- 
train  corn  in  the  sheaf,  &c.,  or  hay  lying  or  being  in  any  bam,  &c.,  or  upon 
any  hovel,  stack  or  rick,  or  otherwise  upon  any  part  of  the  land  or  ground 
•QQoi  charged  *with  such  rent.  The  grant  of  a  rent  charge  is  clearly  a 
-■  contract  within  this  clause.  And,  in  the  present  case,  the  right  to 
Jistrain  these  articles  is  given  by  express  contract,  the  indenture  providing 
chat,  if  the  rent  shall  be  in  arrear  for  twenty  days,  the  grantee  may  enter 
and  distrain,  and  *'  take,  seize,  lead,  drive,  carry  away,  impound,  detain, 
and  keep,  sell  and  dispose  of"  the  distress,  in  the  same  manner  as  the  law 
directs  in  cases  of  rent  in  arrear.  Words  less  comprehensive  would,  as  it 
seems,  have  been  deemed  sufficient  in  MUler  v.  Greenj  2  Cro.  &.  J.  142 ; 
S.  C.  2  Tyr.  1 ;  8  Bing.  92— 121  E.  C.  L.  R.),  but  that  the  subject  of 
distress  there  was  a  growing  crop,  and  it  was  held  that  stat.  11  G.  2,  c.  19, 
s.  8,  did  not  bring  this  new  subject  matter  within  the  clause  of  the  inden- 
ture referring  to  the  extended  remedy  which  grantees  of  rent  charges 
acquired  by  stat.  2  W.  &  M.  sess.  1,  c.  5,  s.  3.  Lastly,  the  demurrer  is 
too  large.  The  declaration  charges  a  taking  of  hay  and  oats  in  the  stack, 
and  of  twenty  tons'  weight  of  hay  and  twenty  tons  weight  of  straw :  that 
might  be  hay  and  straw  in  carts,  and,  if  so,  the  avowry  would  be  good  in 
part ;  the  demurrer,  therefore,  applying  to  the  whole  of  it,  fails,  and  the 
plaintiff  is  entitled  to  judgment ;  Ferguson  v.  J\/KicheUy  2  Cro.  M.  &  R. 
687  ;  S.  C.  Tyr.  &  G.  179 ;  Spyer  v.  Thelwell,  2  Cro.  M.  &  R.  692 ;  S. 
C.  Tyr.  &  G.  191 ;  and  see  Wehh  v.  Baker,  7  A.  &  E.  841— (34  E.  C.  L. 
R.)  In  those  cases  the  demurrer  was  to  a  declaration  ;  but  an  avowiy  is 
in  the  nature  of  a  declaration  ;  and  the  objection  to  the  demurrer  in  Pink* 
ney  v..  Inhabitants  de  Botely  2  Saund.  374,  379,  (cited  in  Ferguson  v. 
AfUchell,  2  Cro.  M,  &  R.  687 ;  S.  C.  Tyr.  &  G.  179),  applies  in  the  case 
of  an  avowry  when  the  claim  is  divisible.    In  Jifiller  v.  Green^  2  Cro.  & 
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J.  142 ;  S.  C.  2  Tyr.  1 ;  8  Bing.  9^— (21  E.  C.  L.  R.),  the  objeclimi,  on 
demurrer,  was  to  a  cognizance ;  and,  the  cognizance  being  held  good  as  to 
the  cattle  and  goods,  the  defendant  had  judgment  for  those. 

*i{.  V.  Richards  in  reply.  Hay  in  a  cart  is  an  exception  to  the  \%^^ 
rule  forbidding  a  distress  on  articles  of  this  kind :  the  defendant,  ^ 
if  he  relied  upon  it,  should  have  brought  himself  within  it  by  pleading. 
^^  Contract,"  in  stat.  2  W,  &  M.  sess.  1,  c.  5,  s.  3,  does  not  mean  any  coa- 
tract  whatever,  but  contracts  in  the  nature  of  a  demise,  and  under  which 
a  remedy  is  to  be  enforced  by  the  distrainor  as  landlord  against  the  dis- 
trainee as  tenant  MUer  v.  Greeuy  2  Cro.  &  J.  142 ;  S.  C.  2  Tyr.  1 ;  8 
Bing.  92 — (21  £.  C.  L.  R.)  shows  conclusively  that  growing  corn  coaU 
not  be  distrained  for  arrears  of  a  rent  charge  by  stat.  11  G.  2,  c.  19,  s.  8. 
That  statute  (so  far  as  it  requires  consideration  in  the  present  case)  relates 
wholly  to  questions  between  landlord  and  tenant :  stat.  2  W.  &  M.  sess,  1, 
c.  5,  which  is  in  pari  materia,  and  is  extended  by  it,  must  be  construed  as 
having  the  same  application.  It  is  true  that,  since  stat.  11  G.  2,  c.  19,  s. 
10,  goods  distrained  need  not  be  removed  from  the  premises :  but  tky 
may  be  removed ;  and  the  legality  of  a  distress  cannot  rest  upon  the  pre- 
sumption that  a  distrainor  will  exercise  his  option  in  any  particular  manner. 
If  the  demurrer  is  too  large,  as  applying  to  the  whole  avowry,  the  plaintiff 
may  still  have  judgment  as  to  part.  Cwr.  adv.  vttU, 

Lord  Denman,  C.  J.,  in  this  vacation  (February  1st),  delivered  the 
judgment  of  the  court.  After  stating  the  substance  of  the  declaration  and 
avowry,  his  lordship  proceeded  as  follows : 

To  this  avowry  there  was  a  general  demurrer :  and,  upon  the  argument, 
the  objection  mainly  relied  upon  by  the  plaintiff  was  that  hay,  corn,  ami 
straw,  in  stacks  *or  trusses,  could  not  be  distrained  at  common  law,  r«Q«i 
and  that  the  grantee  of  a  rent  charge  is  not  entitled  to  the  benefit  *- 
of  the  statutes,  which  were  passed  for  the  assistance  of  landlords  properly 
so  called.  We  are  however  of  opinion  that  the  grantee  of  a  rent  charge 
might,  under  such  a  power  as  that  contained  in  the  deed,  justify  the  taking 
com,  &c.  in  a  stack  or  in  trusses,  as  a  landlord  under  a  distress  for  rent. 
At  common  law,  when  distresses  were  mere  pledges,  which  the  distrainor 
was  bound  to  redeliver  back  upon  satisfisiction,  nothing  could  be  distrained 
for  rent  but  such  things  as  might  be  delivered  back  in  the  same  plight  as 
when  distrained ;  and  therefore  com  and  hay  in  sheaves  and  stacks  were 
considered  not  distrainable,  as  they  could  not  be  redelivered  in  the  same 
condition  they  were  in  when  taken,  though  hay  or  com  in  a  cart  might  be 
distrained  with  the  cart  in  which  they  were,  as  they  might  then  be  rede- 
livered in  the  same  condition.  But,  as  this  strichness  rendered  the  remedy 
by  distress  in  many  cases  ineflicient,  the  statute  2  W.  &  M.  sess.  1,  c  5, 
s.  3,  enables  anyperson^  having  rent  in  arrear  and  due  upon  any  contract, 
to  distrain  sheaves  or  cocks  of  corn,  or  hay  upon  any.  stack  or  rick  or  Mer- 
wise  upon  any  part  of  the  ground  charged  with  the  rent,  and  to  detain  the 
same  in  the  place  where  it  shall  be  found,  as  a  distress.  If  this  were  a 
case  between  landlord  and  tenant  properly  so  called,  there  could  be  no 
doubt  but  that  the  distress  of  com,  &c.  in  stacks  and  sheaves  would  be 
good.  But  it  was  contended  that  ^is  statute  did  not  extend  to  distresses 
for  such  rents  as  that  in  question,  but  only  to  distresses  for  rent  service 
properly  so  called ;  and  the  case  of  MiUer  v.  Green^  2  Cro.  &  J.  142;  S. 
C.  2  T;yr.  1 ;  8  Bing.  92— (21  E.  C.  L.  R.),  was  cited  •as  an  au-  r^^ 
thority  in  &vour  of  the  plaintiff.  In  that  case  growing  crops  had  ^ 
been  distrained  for  arrears  of  an  annuity  granted  by  a  deed  containing  t 
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power  to  distrain  for  arrears  of  the  annuity,  and  to  dispose  of  the  distress 
in  all  respects  as  distresses  for  rents  reserved  on  leases  for  years  might  be 
disposed  of;  and  it  was  held  that,  though  the  powers  giyen  by  stat.  2  W.  & 
M.  sess.  1,  c.  5,  would  extend  to  such  a  case,  the  grantee  of  the  annuity 
could  not  avail  himself  of  the  subsequent  statute  of  11  G.  2,  c.  19,  intro- 
ducing  a  new  subject  of  distress,  the  growing  crops.  Without  at  all 
impugning  the  authority  of  that  case,  it  is  sufficient  to  observe  that  it  does 
not  apply  to  the  present.  In  that  case  the  party  making  cognizance  relied 
upon  Stat.  11  G.  2,  c.  19,  which  is  in  terms  limited  to  ^Messors  or  land- 
lords ;"  in  the  present  the  defendant  claims  the  benefit  of  the  2  W.  &  M. 
sess.  1,  c.  5,  which  is  more  general.  If  there  were  any  doubt  upon  this 
point,  it  would  be  removed  oy  stat.  4  G.  2,  c.  28,  s.  5,  which  gives  the 
same  powers  of  distress  in  cases  of  rents  seek  as  in  cases  of  rents  under 
leases,  and  would  therefore  entitle  the  distrainor  for  such  a  rent  as  that  in 
question  to  all  the  powers  given  by  the  precedent  staiute  of  2  W.  &  M.  sess. 
1,  c.  5,  even  if  not  to  those  given  by  the  subsemient  statute  of  1 1  G.  2»  c.  19. 
But  it  was  said  that,  however  this  might  be,  the  distrainor  could  not 
exercise  the  power  of  distress  for  such  a  rent,  in  the  manner  stated  in  the 
avowry,  upon  the  goods  of  a  stranger,  or  of  one  in  possession  under  a  sub* 
sisting  demise  made  previously  to  the  grant  of  the  rent  charge^  and  that,  for 
aught  that  appeared  in  the  avowry,  the  goods  distrained  might  be  those 
«Qo^i  of  a  stranger,  or  of  a  person  claiming  under  a  previous  ^demise. 
^"^•1  The  case  of  Sqffiry  v.  Elgood,  1  A.  &  E.  191— (28  E.  C.  L.  R.), 
is  decisive  as  to  the  goods  of  a  stranger  being  distrainable  for  such  a  rent 
and  under  such  a  power :  and  it  was  contended  by  the  counsel  for  the 
plaintiff  that  the  averment  in  the  avowry,  that  the  grantor  of  the  rent  charge 
was  seized  of  the  premises  at  the  time  of  the  grant,  was  inconsistent  with 
the  existing  of  a  subsisting  lease  for  years  or  from  year  to  year,  and  that, 
if  there  had  been  such  a  lease,  the  seizin  might  have  been  traversed,  and 
that  it  must  therefore  be  taken  upon  the  pleadings  that  there  was  no  sub- 
sisting demise  at  all ;  and  that,  if  there  had  been,  the  defendant  should  not 
have  stated  a  seizin  of  the  premises,  but  a  seizin  o^the  reversion  of  the  pre* 
mseSy  expectant  upon  the  determination  of  the  demise.  It  is,  however,  quite 
clear  that  the  allegation  of  seizin,  so  far  from  being  inconsistent  with  a 
demise  for  years,  may  be  supported  by  proof  of  it,  the  possession  of  the 
lessee  for  years  being  the  possession  of  the  lessor;  and,  therefore,  in  the 
present  case,  the  plaintiff  mighty  for  any  thing  that  appears  in  the  avowry, 
claim  by  demise  anterior  to  the  rent  chaise :  Com.  Dig.  Seizin  (A  2) ;  Com. 
Dig.  Assise  (B4).  But,  if  the  plsdntiil  did  in  fact  nold  under  a  demise 
made  prior  to  the  rent  charge,  he  might  and  ought  to  have  replied  that 
fact.  Upon  this  point  the  case  of  Howell  v.  Belly  3  Salk.  136  ;  S.  C.  (as 
Hool  V.  Bell\  1  Ld.  Raym.  172,  is  express :  and  it  was  so  considered  in 
Sojffiry  v.  Elgood,  1  A.  &  E.  191— (28  E.  C.  L.  R) 

Upon  the  whole,  therefore,  we  are  of  opinion  that  there  should  be  judg« 
ment  for  the  avowry.  Judgment  for  defendant 


•937]  •FOY  V.  COOPER, 

An  AUorney  employing  counitl  on  a  writ  of  uitA  (in  a  cue  not  within  the  esception  of  Reg.  Gen. 
HiL  Vac.  4  W.  4,  ••Directioos  lo  taxing  officers**)  cannot  charge  the  fees  in  bis  bill,  unless,  be- 
fore employing  counsel,  he  distinctly  warned  the  client  that,  even  if  socceasful,  be  would  not  be 
ailowisd  such  feee  on  taxation  of  costs. 

Although  the  client  knew  ol^  and  acquiesced  in,  the  retaining  of  counsel. 

VOL.  xui.  124  4  0 
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Pigottj  in  last  Michaelmas  temi,  obtained  a  rule  calling  on  the  defeod« 
ant  to  show  cause  why  James  Bunce,  Esq.,  one  of  the  Masters  of  thn 
Court,  should  not  review  his  taxation  of  the  bill  of  costs  delivered  by  the 
defendant's  attorney  in  this  cause  to  his  client,  the  defendant ;  and  why  an 
order  of  WicHTBiAN,  J.,  for  taxing  the  costs  of  such  taxation  (reciting  that 
more  than  one  sixth  of  the  said  bill  had  been  taxed  off)  should  not  be  re- 
scinded, as  well  as  an  order  of  the  same  learned  judge  dismissing  an  ap- 
plication for  a  review  of  the  first  mentioned  taxation.  The  facts,  so  fix  as 
It  is  material  to  state  them,  were  as  follows. 

The  cause  was  tried,  on  a  writ  of  trial,  before  the  sheriff  of  Middlesex. 
Both  parties  appeared  by  counsel.  The  defendant's  attorney  employed  two, 
the  defendant  furnishing  him  with  money  to  pay  the  fees.  The  attomn 
inserted  these  in  his  bill,  giving  credit  for  the  money  received.  The  afr 
davits  for  and  against  the  present  rule  were  contradictoiy  as  to  the  com- 
munications which  had  passed  on  the  subject  of  employing  counsel.  The 
defendant  stated  that,  although  he  had,  when  requested,  lumished  monej 
for  payment  of  the  fees,  he  had  given  no  instructions  on  the  subject,  bat 
left  the  management  of  the  cause  to  his  attorney,  relying  on  his  discretion, 
and  being  unacquainted  with  legal  proceedings ;  and  that  the  attorney's 
clerk,  the  only  person  with  whom  he  had  communicated  on  the  conduct 
of  the  cause,  never  informed  him  that,  if  he  *succeeded,  he  would  r»Q«g 
not  be  allowed  counsel's  fees  (a).  The  attorney's  clerk  deposed  *■ 
that  the  defendant  had  expressly  desired  to  have  one  particular  counsel  re- 
tained (which  was  done) ;  and  that  deponent,  before  employing  counsd, 
had  told  the  defendant  that  the  fees  would  not  be  allowed  in  costs,  even 
if  he  succeeded.  It  appeared  on  another  affidavit,  that  the  clerk  had  made 
a  similar  statement  before  the  master  as  to  this  last-mentioned  communica- 
tion, but  had,  in  the  first  instance,  admitted  to  the  master  that  no  such  in- 
timation had  been  giveti.  The  master,  being  of  opinion  that  the  defendant 
had  not,  in  fact,  been  told  that  the  costs  would  not  be  recoverable  on 
taxation,  disallowed  the  fees  of  one  counsel,  but  allowed  those  of  the  other, 
b^  consent  of  the  defendant.     In  the  last  term  (A), 

Erie  showed  cause.  The  court  will  not  review  the  master's  deciaon 
on  a  matter  of  fact ;  and,  if  it  were  to  be  now  questioned,  the  weight  of 
evidence  bears  it  out.  The  principle  on  whicli  the  master  acted,  in  re- 
fusing to  allow  counsel's  fees,  is  correct,  and  was  recognised  in  Garrard 
V.  Arnold  (c),  in  the  Court  of  Exchequer.  There  the  attorney  had  em- 
ployed counsel  on  trial  of  an  issue  before  the  sheriff,  without  proper  au- 
thority, and  without  explaining  the  consequences  to  his  client :  and  it  was 
held  diat  the  fees  ought  not  to  be  allowed  in  the  attorney's  bill. 

^Knowles  and  Pigotty  contra.  The  statement  on  behalf  of  the  rtgog 
attorney  in  this  case  is  strong  enough  to  induce  the  court  to  review  '* 
the  master's  decision,  if  it  ever  wul  do  so.  It  does  not  appear  to  hare 
been  determined  in  any  case,  except  Garrard  v.  Arnold  (See  p.  938,  note 
(c)  ante),  that  an  attorney  emplo}dng  counsel  before  the  sheriff  pannot 
charge  the  fees  in  his  bill  unless  he  has  warned  the  client  that  they  are  not 
recoverable  in  costs.  (Other  points  were  observed  upon,  which  itb  on* 
necessary  to  notice.)    [Lord  Denman,  C.  J.  If  Mr.  Erie  is  right  as  to  the 

id)  Reg.  Gen.  Hil.  Vac.  4  W.  4,  ••Directions  to  taxing  officera,*^  &e ,  5  B.  &  Ad.  xx. 
b\  January  36th.    Before  Lord  Dbnman,  G.  J.,  PATmoN,  Colbudcc,  and  Wwothak,  Ji. 
c)  No  report  of  this  case  appears  to  have  been  pabliebed.    JSrle  said  that  be  had  shown  caaii 
against  the  rule  for  a  review  of  taxation,  and  now  stated  the  case  from  reeoUaecioii.    Ii  was  bIm 
cjted  before  tbe  master. 
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rule  of  taxation )  the  only  material  question  here  is,  whether  the  client  was 
properly  warned.  We  will  hear  what  the  other  judges  say  on  this 
subject.^ 

In  this  yacation  (February  4th), 

Lord  Denman,  C.  J.,  delivered  judgment  as  follows.  The  aefendant 
has  answered  the  affidavits  on  the  other  side  in  a  manner  which  we  think 
satisfactory  on  the  whole.  The  Court  of  Exchequer,  in  the  case  referred 
to  (see  p.  938|  note  (c),  ante),  suggests  a  rule  which  seems  a  very  proper 
one.  An  attorney  employing  counsel  before  the  sherifT  ought  to  warn  his 
client  distinctly  that  the  fees  will  not  be  allowed  in  costs :  it  is  almost  a 
fraud  on  the  client  not  to  give  him  that  warning.  This  rule  must  be  dis- 
charged. Rule  discharged  with  costs. 


•940]  •IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

The  DURHAM  and  SUNDERLAND  Railwav  Company,  THOMAS 
EMERSON  FORSTER,  and  JOSEPH  FORSTER,  v.  WALKER. 

Tbe  following  fiicls  appeared  on  bill  of  exceptions.  The  Dean  and  Chapter  of  Durhami,  being 
seised  in  fee  of  lands  in  that  county,  demised  tbem,  in  1832,  to  W.,  by  indenture  between  them 
and  him,  containing  this  clause: 

•^Except  and  always  resenred  out  of  this  present  lease,  indenture  or  grant,  the  woods,  underwoods 
and  trees  now  growing,  or  hereafter  to  grow,  upon  the  said  demised  premises,  and  the  mines, 
quarries  and  seams  of  clay  within  and  under  tbe  same,  with  full  and  free  authority  and  power  in 
cot  down,  take  and  carry  away  the  said  wood  and  trees,  and  to  dig,  win,  wurk,  get  and  carry 
away  the  said  mines,  quarries  and  seams  of  clay,  with  free  ingress,  egress  and  regress,  wayleave 
and  passage,  to  and  from  the  same,  or  to  or  from  any  other  mines,  quarries,  seams  of  clay,  lands 
and  grounds,  on  foot  and  on  horseback,  and  with  carts  and  all  manner  of  carriages,  and  also  all 
Deceasary  and  convenient  ways,  passages,  conveniences,  privileges  and  powers  whatsoever  for 
the  parpoaes  aforesaid,  and  particularly  of  kying,  making  and  g) anting  wagonway  ar 
wagonwa]rs  in  and  over  the  said  premises  or  any  part  thereof,  paying  reasonable  dama- 
ges for  spoil  of  ground  to  be  thereby  done,  upon  the  adjudication  of  two  indifierent  persons  to  be 
chosen  by  tbe  parties,  always  excepted  and  reserved  to  the  sakJ  Dean  and  Chapter,  their  succes- 
sors, grantees  or  assigns.** 

Afterwards,  the  lessors  granted  to  a  railway  company,  for  a  term,  liberty  to  enter  the  demiaed 
lands,  and  to  make  and  maintain  a  double  maia  road  or  way  over  them,  in  a  apecified  line,  and 
to  uae,  and  grant  the  use  of,  such  way  for  the  conveyance  of  paaaengers,  coals  and  goods.  The 
company  then  made  a  railway  over  the  lands,  which  W.,  before  the  last  mentioned  grant,  had 
demised  to  a  tenant. 

W.  sued  the  company  for  damage  to  his  reversion.  Tbe  compsny  pleaded  the  reservation  in  the 
first  mentioned  indenture,  which  they  alleged  to  have  been  made  between  the  Dean  and  Chapter 
of  the  one  part,  and  plaintiff  of  the  other,  and  aealed  with  tbe  chapter  aeal,  and  averred  that  they, 
as  the  aenranta,  and  by  command,  of  the  dean  and  chspter,  entered  for  the  purpose  of  making, 
and  made, over  the  demiaed  lauds,  a  road  or  way,  being  such  a  road  or  way  as  was  within  the  in. 
tent  and  meaning,  and  could  and  might  be  made  by  virtue,  of  the  reservation.  Replication,  ad- 
mitting  the  seizin  of  the  dean  and  chapter,  and  plaintifTs  holding  under  the  first  mentioned  de- 
mise, de  injuria  absque  residue  cause.    Issue  thereon. 

Ic  waa  proved  on  the  trial  that  the  railway  was  adapted,  and  of  proper  width,  for  carrying  on  a 
traffic  in  coala  with  certain  parts  of  the  county ;  that  a  railway  fitted  for  auch  traffic  would  alao 
carry  passengers,  which,  however,  would  make  no  difference  to  the  land,  but  only  increase  the 
wear  and  tear  of  the  rails :  that  the  railway  was  not  yet  formed  over  plaintifTs  land,  but  had 
reached  a  point  within  300  yards  of  it,  and  that,  from  that  point,  passengers  were  carried  on  the 
railway.  The  judge,  in  summing  up,  directed  the  jury  that,  if  the  railway  was  made  over  plam- 
tiir*a  land  for  other  parpoaes  as  well  aa  for  carrying  coala  or  other  minerala,  it  was  not  within  tho 
reservation,  and  they  ronat  find  for  the  plaintiff:  which  they  did. 

Od  such  bill  of  exceptionsi  and  writ  of  erron  Tbe  Court  of  Exchequer  Chamber  awarded  a  venire 
denovo,  and  held: 
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1.  That  th«  right  rewnrcd  to  the  dean  and  chapter  was  only  that  of  nukiog  and  mioif  waji  ud 
granting  wayleaves  for  the  purpose  of  getting  the  excepted  wood  and  minerals ;  not  fot  geoenl 
purposes;  nor  for  carrying  coals  and  minerals,  frem  whatever  mines  gotten;  nor  for  canyaif 
coals  and  miiieials  of  their  own,  gotten  elsewhere,  than  on  the  demised  landa 

2i  But  that,  if  the  road,  when  made,  was  such  as  the  reser\'ation  authorised,  the  ioteDtioii  to  «e  it 
for  a  purpose  not  authoriied  was  no  ground  for  an  action  by  the  reversioner,  thoggh,  if  the  in* 
fem  were  carried  into  eflect,  the  tenant  might  be  entitled  to  bring  trespass. 

3  That  the  proper  questions  for  the  jury  were,  whether,  when  the  road  was  formed,  it  had  becoae 
necessary  or  expedient  for  the  railway  company  to  make  a  road  for  the  purpose  of  getting  the 
excepted  minerals:  and,  if  so,  whether  the  road  made  was  a  proper  ruad  for  that  purpose,  si> 
Boroing  that  it  would  be  used  for  no  other;  and  that,  if  either  question  were  ansarered  in  ik 
negative,  plaintiff  might  recover  damages  for  any  ii^ury  caused  by  the  railway,  of  sufficient  per- 
manenee  to  afiect  the  n^Ter8ion. 

Held  also,  that  the  right  retained  by  the  dean  and  chapter  under  the  first  mentioned  indeDtait 
was  not  properly  a  sulyect  of  exception  or  reservation,  but  an  easement  newly  created  by  way  of 
grant  from  the  lessee. 

Case,  by  reversioner  (plaintiflf  below),  for  entering  his  lands  in  the  pos- 
session of  certain  tenants  of  him  the  plaintiff,  and  making  excaTations  and 
laying  bricks,  &c. 

*PTeas.  1.  Not  guilty.  2.  That  the  lands  were  not,  at  the  time  r«Qj^ 
of  the  committing,  &c.,  in  the  possession  of  certain  tenants  thereof  *- 
to  plaintiff,  nor  did  the  rerersion  thereof  belong  to  plaintiff  in  manner  and 
form,  &c.  3.  That  by  means  of  the  premises  in  the  declaration  mentioned 
plaintiff  was  not  injured  in  his  reversionary  estate,  &c.,  in  manner  and 
form,  &c.  Issues  to  the  country  were  tendered  and  joined  on  these  pleas. 
4.  Leave  and  license :  verification.    Replication,  de  injuria.   Issue  thereon. 

Plea  5.  That,  before  the  supposed  reversion  belonged  to  plaintiff,  and 
before  and  at  the  time  of  making  the  indenture  after  mentioned,  the  Lord 
Bishop  of  St.  David's,  Dean,  and  the  Chapter,  of  Durham,  were,  and  from 
thence  hitherto  have  been,  and  still  are,  seized  of  the  lands  in  the  decfam- 
tioned  mentioned  in  their  demesne  as  of  fee :  and,  bein^  so  seized,  hereto- 
fore, and  before  the  reversion  belonging  to  plaintiff,  and  before  any  of  the 
times  when,  &c.,  to  wit,  on  28th  September,  1832,  by  indenture,  then 
made,  between  the  dean  and  chapter  of  the  one  part,  and  plaintiff  of  the 
other  part,  sealed  with  the  chapter  seal  of  the  said  dean  and  chapter,  the 
said  dean  and  chapter,  for  them  and  their  successors,  did  demise,  grant 
and  to  farm  let  *unto  the  said  William  Walker  (the  plaintiff  below),  r«g|,^ 
his  executors,  admmistrators  and  assigns,  amongst  other  things,  the  '- 
said  lands  in  the  said  declaration  mentioned,  excepting  (a)  and  reserving 
the  woods,  underwoods  and  trees  then  growing  or  thereafter  to  grow  opon 
the  said  demised  premises,  and  the  mines,  quarries  and  seams  of  clay  with« 
in  and  under  the  same,  with  full  and  free  authority  and  power  to  cut  dovn, 
take  and  carry  away  the  said  wood  and  trees,  and  to  dig,  win,  woric,  get 
and  carry  away  the  said  mines,  quarries  and  seams  of  clay,  with  free  in- 
gress, egress  and  regress,  wayleave  and  passage,  to  and  from  the  same,  or 
to  or  fropa  any  other  mines,  quarries^  seams  of  clay,  lands  and  grounds,  on 
foot  and  on  horseback,  and  with  carts  and  all  manner  of  carriages,  and  also 
all  necessary  and  convenient  ways,  passages,  conveniences,  privileges  ami 
powers  whatsoever  for  the  purposes  aforesaid,  and  particularly  of  laying, 
making  and  granting  wagonway  or  wagonways  in  and  over  the  last  men- 
tioned premises  or  any  part  thereof,  paying  reasonable  damages  for  ^il 
of  ground  to  be  thereby  done,  upon  the  adjudication  of  two  indifferent  per- 
sona to  be  chosen  by  the  parties,  always  excepted  and  reserved  to  the  said 
dean  and  chapter,  their  successors,  grantees  or  assigns :  Habendum  (except 

(a)  The  claoso  is  stated  verbatim  in  the  judgment,  pi  961,  past. 
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as  in  the  indenture  was  excepted)  to  the  said  W.  Walker,  his  executors, 
&c.,  from  2d  September  then  instant  for  twenty-one  years:  yielding  and 
paying,  &c. :  That  plaintiff  entered  by  virtue  of  the  demise,  and  was  pos- 
sessed, &c. ;  and  that  he,  from  the  commencement  of  the  tenn  hitherto, 
and  during  all  the  time  that  the  said  supposed  reversion  belonged  to  him, 
^9431  ^^^  entitled  to  *the  said  lands  in  the  declaration  mentioned  under 
-I  and  by  virtue  of  the  said  indenture,  and  had  no  other  right  or  title 
to,  or  estate  or  interest  in,  the  same :  And  that,  after  the  making  of  the  in- 
denture, and  during  the  term,  &c.,  to  wit,  on  the  days  in  the  declaration 
mentioned  when,  &c.,  '^  defendants,  as  the  servants,  and  by  the  command, 
cc*  the  said  dean  and  chapter,  entered  into  and  upon  the  said  lands  in  the 
said  declaration  mentioned  and  in  which,  &c.,  for  the  purpose  of  forming 
and  making,  and  dien  formed  and  made  in,  upon  and  over  the  same  lands, 
a  certain  road  or  way,  being,  and  which  was,  such  a  road  or  way  as  was 
within  the  intent  and  meaning,  and  could  and  might  be  made  by  virtue 
and  in  pursuance  of  the  saicf  exceptions  and  reservations  in  that  behalf 
contained  in  the  said  indenture."  The  plea  then  averred  that  from  the 
time  of  the  making  of  the  road  the  dean  and  chapter  were  ready,  and  that 
after  the  making  of  the  road,  and  the  committing,  &c.,  and  before  action 
brought,  they  tendered  and  offered  to  plaintiff,  to  pay  him  reasonable 
damages  for  spoil  of  the  ground  on  adjudication  of  two  indifferent  per- 
sons according  to  the  indenture,  which  persons  they  requested  plaintiff,  to- 
gether with  the  dean  and  chapter,  to  appoint,  but  that  plaintiff  wholly 
refused,  &c.  And  that,  for  the  purpose  of  and  in  forming  and  making  the 
said  road  or  way  so  formed  and  made  as  aforesaid,  defendants,  as  the  ser- 
vants, and  by  the  command,  &c.,  necessarily  and  unavoidably,  &c.,  doing 
no  unnecessary  damage,  &c.,  and  as  it  was  lawful,  &c. :  and  that  by 
means  of  the  premises,  and  not  otherwise,  plaintiff  was  injured  in  his  re- 
versionary estate,  &c. ;  which  are  the  same,  &c.  Verification. 
*9441  Replication  to  plea  5.  That,  though  true  it  is  that  *the  said 
^  dean  and  chapter  were  seized  in  fee  of  the  said  lands  in  the  decla- 
ration mentioned,  as  in  the  fifth  plea  is  stated,  and  that  the  said  indenture 
was  made  as  therein  is  stated,  and  that  plaintiff  had  not,  and  hath  not,  any 
right  or  title  to  the  luids  in  the  declaration  mentioned,  except  under  and 
by  virtue  of  the  said  indenture,  as  in  the  fifth  plea  is  alleged  ;  for  replica- 
tion, nevertheless,  plaintiff  says  that  defendants,  &c.:  de  injuria,  absque 
residue  causs.    Issue  thereon. 

The  cause  was  tried  before  Coltman,  J.,  at  the  assizes  for  the  county 
of  Durham,  July,  1837,  and  a  veniict  found  for  the  plaintiff  below  on  all 
the  issues,  the  defendants'  counsel  tendering  a  bill  of  exceptions.  The 
material  parts  of  the  evidence  stated  in  the  bill  of  exceptions  were  as 
follows : 

The  counsel  for  the  plaintiff  below  put  in  the  lease  granted  to  him  by  the 
dean  and  chapter,  and  an  agreement,  dated  October  18th,  1834,  by  which 
he  let  the  land  in  question  to  a  tenant  for  nine  years.  And  they  proved 
that  the  Durham  and  Sunderland  Railway  company,  and  the  other  defend- 
ants, their  engineers,  had  made  certain  cuttings  and  embankments  in  the 
land  so  let,  for  the  purpose  of  carrying  the  railway  across  it.  John  Tur- 
ner, a  witness  for  the  plaintiff,  stated  that  the  railway  '^  was  finished  from 
the  marquis  of  Londonderry's  railway  all  the  way  to  Sunderland  ;  that  the 
company  besan  the  railway  at  Broomside  colliery,  about  half  a  mile  nearer 
to  Durham  than  the  said  W.  Walker's  land  is ;  and  that,  at  the  other  end 
of  the  railway,  it  was  finished  down  to  Sunderland ;  that  a  coach  convt^- 

4o2 
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ing  passengers  travelled  daily  all  along  tfaa:  part  of  the  said  railway ;  viz. 
from  a  hut  about  300  jrards  on  the  Sunderland  side  of  the  said  W.  Walker's 
land  down  *to  Sunderland  ;  but  that  the  railway  over  the  said  W.  r^ojs 
Walker's  land  was  not  completed,  and  had  not  been  used.  And,  ^ 
further,  that  the  said  company  had  built  an  engine  house  on  the  said  W. 
Walker's  land  for  the  purpose  of  the  said  railway." 

The  defendants  below  put  in  the  act  4  &  5  W.  4,  c.  xcvi.  (local  and 
personal,  public),  incorporating  the  company,  and  enabling  them  to  con- 
tract with  any  ecclesiastical  corporation  for  granting  leases  to  them  for  any 
term  not  exceeding  ninety-nine  years,  of  any  tenements  within  (among 
other  places)  the  parish  of  Pittington,  where  the  lands  in  question  were 
situate.  Also  an  indenture  of  lease  dated  March  21st,  1835,  by  which  the 
dean  and  chapter,  and  the  dean,  of  Durham  respectively  granted,  and  de- 
raised,  and  granted,  demised,  and  confirmed  to  the  company,  liberty, 
power  and  authority,  to  enter  into  certain  lands  in  the  parish  of  St.  Giles, 
m  the  county  of  Durham,  and  also  into  the  several  lands  and  grounds  then 
of  and  belonging  to  the  said  dean  and  chapter, ''  not  being  ^rden  or  plea- 
sure eround,"  &c.,  ^^  and  respectiyely  situate  and  being  m  the  several 
townwips  of  Pittington,  West  Rainton,"&c.,  *'  and  in  the  several  parishes 
of  Pittington,  Hallgarth,"  &c.,  all  in  the  said  county  of  Durham :  and  to 
form,  and  make  and  maintain  the  line  or  direction  specified  in  the  plans 
thereof,  marked,"  &c.,  ^*  in  the  last  skin  of  these  presents,  through  or 
upon  and  over  the  same  several  lands  and  grounds,  or  any  of  them,  ex- 
cepting as  last  aforesaid,  upon  such  level,  and  with  such  inclined  plane  or 
•planes,  and  in  such  manner,  in  all  respects,  as  they  the  said  lessees  dial! 
think  proper  or  deem  expedient,  one  double  main  road  or  way  not  exceed- 
ing in  breadth  or  width,  including  the  gutters,  fourteen  yards,"  &e.. 
^'  commencing,"  &c.  The  line  (towards  Sunderland)  was  then  r«Q4£ 
^pointed  out,  and  was  to  pass  "  in,  through,  over,  and  along  the  '^ 
several  lands  and  grounds"  of  the  dean  and  chapter,  in  the  township  of 
Pittington,  &c.,  of  which  W.  Walker  (the  plaintiff  below),  among  others, 
was  lessee.  The  indenture  also  gave  the  company  power,  under  certain 
restrictions,  to  alter  the  main  line,  or  abandon  it  and  make  a  new  line  over 
the  said  lands :  also,  under  certain  restrictions,  to  make,  and  alter,  ftc, 
branch  roads  over  the  said  lands.  And  it  gave  them  "full  power  and 
authority  to  use,  and  to  grant  and  authorize  the  use  of,  the  roads  or  ways 
and  premises  hereby  demised,  for  the  conveyance  of  passengers,  coals, 
goods,  wares,  merchandises,  and  ofher  commodiues,  by  any  mode  of  con- 
veyance whatsoever,  whether  of  present  use  or  future  invention ;  and  also 
to  make,  have,  use,  and  enjoy  such  erections,  engines,  machines,  inclined 
planes  and  other  conveniences,  and  to  do  such  acts  in  or  upon  or  with 
respect  to  the  aforesaid  several  lands  or  grounds,  or  any  of  them,  or  any 
part  thereof,  excepting  as  firstly  before  mentioned,  comprised  within  the 
aforesaid  breadth  or  width  of  fourteen  yards  (except  as  afi>resaid),  as  diall 
be  necessary  or  expedient  for  the  fording  and  making,  and  maintaining 
and  altering  or  diverting,  of  any  such  r  )ads  or  ways  and  other  the  premises 
as  aforesaid,  or  for  the  conveyance  of  passengers  or  any  such  goods  as 
aforesaid :"  except  and  always  reserved  to  the  lessors  power,  &c.,  to  work 
mines,  &c.,  or  pits  of  coal,  and  grant  to  other  persons  wayleave  with 
power  to  make  roads,  &c.,  under  certain  restrictions.  Habendum  (except 
as  before  excepted)  for  ninety-nine  years  from  the  28th  September  then  last 
past,  yielding  and  paying,  &c.  And  the  lessees  covenanted  to  pay  to  the 
tenants  of  the  before  mentioned  lands,  as  compensation  for  so  much  ofi»t 
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*9477  ^^^  Is^cls  as  should  be  taken  *and  occupied  or  used  by  the  lessees 
-'  under  or  by  virtue  of  that  indenture,  an  annual  rent  equal  to  twice 
the  annual  value  of  the  same  land  if  used  for  any  common  agncultural  pur- 
pose ;  disputes  as  to  amount  of  compensation  to  be  settled  by  the  adjudi- 
cation of  two  indifferent  persons,  &c. 

The  defendants  further  proved  that  the  lands  mentioned  in  the  declaration 
were  parcel  of  those  referred  to  as  W.  Walker's  in  this  indenture.  They 
also  called  witnesses,  who  gave  evidence  as  follows.  John  Robson  stated : 
That  the  company's  railway  then  in  progress  over  plaintiff's  land  was  well 
calculated  for  carrying  on  a  traffic  in  coals  from  certain  collieries  (which  he 
named)  to  the  westward  in  the  said  county  of  Durham  ;  that  there  were  in 
that  part  of  the  county  extensive  coal  fields ;  and  that  the  railway  was  well 
adapted  for  conveying  coals  from  those  districts  to  the  sea,  and  was  pro- 
perly formed  for  that  purpose,  being  a  double  line ;  that  a  double  line  was 
absolutely  necessary  for  the  conveyance  of  coals  from  that  district ;  that  the 
same  line  which  would  carry  coal  wagons  would  also  convey  passengers 
or  wagons  with  goods;  that  the  conveyance  of  coals  produces  greater 
wear  and  tear  in  a  railway  than  lighter  articles  would  do ;  that,  if  the  rail- 
way were  completed,  and  passengers  were  also  carried  upon  it,  it  would 
increase  the  wear  and  tear  of  the  rails,  but  tliat  would  be  the  onlv 
difference  that  would  be  caused ;  and  that  the  width  of  the  railway  in  Wal- 
ker's land  was  not  more  than  the  width  of  the  parliamentary  line.  George 
Thorman  deposed  that  the  railway  was  calculated  to  carry  800  chaldrons 
of  coals  in  twelve  hours  ;  and  that  the  coal  fields  in  the  districts  of  the 
railway,  and  for  carriage  of  coals  from  which  the  said  railway  would  be 
MAQi  available,  were  likely  to  produce  that  quantity  of  coal :  that  the 
-■  ^engine  house  erected  as  aforesaid  was  not  too  largte  for  the  coal 
traffic  likely  to  arise  on  the  said  railway ;  and  that  if  it  were  wanted  to 
carry  passengers  along  the  railway  it  would  not  require  a  large  engine. 
And  William  Langstaff  deposed  that  it  would  make  no  difference  to  the 
owners  of  the  lands  through  which  the  railway  runs,  if  passengers  were 
carried  on  the  railway  in  addition  to  coals. 

The  bill  of  exceptions  then  stated  that  the  defendants'  counsel  there* 
upon  insisted  that  the  matters  proved  on  their  part  were  sufficient  evidence 
that  the  railway  nade  by  them  on  the  plaintiff's  land  ''  was  such  a  road  as 
could  and  might  be  made  by  virtue  and  in  pursuance  of  the  exceptions  and 
reservations  contained  in  the  said  indenture  in  the  said  last  plea  mentioned, 
notwithstanding  it  might  be  intended  to  use  the  said  railway  for  other 
.purposes  than,  and  in  addition  to,  the  carriage  and  conveyance  of  coals 
and  minerals:"  and  that  the  evidence  adduced  by  the  defendants  entided 
.them  to  a  verdict  on  the  last  issue.  But  the  plaintiff's  counsel  insisted 
^'  that  the  evidence  showed  that  the  said  railroad  so  made  as  aforesaid  was 
a  railway  for  other  purposes  as  well  as  the  carriage  of  coals  and  minerals^ 
.and  was  such  a  railway  as  could  not  nor  might  be  made  on  the  said  land 
by  virtue  and  in  pursuance  of  the  said  exceptions  and  reservations  con- 
tained in  the  said  indenture  ;  and  that  the  defendants  had  failed  to  prove 
the  said  last  issue,  as  they  had  not  proved  any  tender  or  offer  of  compen- 
sation as  alleged  in  that  plea  {ci) ;"  and  that  the  evidence  for  the  defend- 
ants was  not  sufficient  to  entitle  them  to  a  verdict  ou  the  last  issue,  or  to 
bar  plaintiff  of  his  action . 

^Q4Q1       *"  "^"^  *^®  ^*^  justice  led  the  question  to  the  jury,  whether  or 
J   not  the  said  railway  was  made  and  constructed  over  the  land  of 

(a)  This  point  was  noticed  on  the  argument,  but  not  discassed,  the  Court  being  of  opiiiiea 
thai  the  record  did  not  properly  bring  it  before  thcnu 
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Ae  plaintifif  for  other  purposes  than  the  conTeyance  of  coab  and  odier 
minerals ;  and  did  ^en  and  diere  declare  and  aellver  his  opinion  to  the 
jury  on  the  said  trial  that,  if  they  found  that  the  said  railroad  so  made  oo 
the  said  land  of  the  said  plaintiff  was  made  for  other  purposes  as  well  as 
for  the  carriage  of  coals  or  other  minerals,  it  was  not  such  a  road  as  could 
or  might  be  made  by  virtue  and  in  pursuance  of  the  said  exceptions  and 
reservations  contained  in  the  said  indenture,  notwithstanding  the  form  and 
structure  of  the  railway  was  fit  and  proper  for  the  carriage  of  coals  and 
minerals :  and  thereupon  the  said  justice  then  and  there  directed  die  said 
jury  to  find  their  verdict  for  the  plaintiff  on  the  said  last  issue,  if,  upon  tK^ 
evidence  adduced  on  the  said  trial,  they  thought  that  the  said  railroad  was 
so  made  for  the  purpose  of  carrying  passengers  and  goods  as  well  as  for  the 
carriage  of  coals  and  minerals."  Whereupon  the  defendants'  counsel  ex- 
cited to  the  said  opinion  and  direction,  and  tendered  a  bill  of  exceptions, 
&c.  And  the  jury  thereupon,  under  the  said  direction  of  the  judge,  foisn^ 
their  verdict  for  the  plaintiff  on  the  last  as  well  as  on  the  other  issues. 

Judgment  being  signed,  the  defendants  sued  out  their  writ  of  error  to 
the  Exchequer  Chamber,  with  the  bill  of  exceptions  annexed,  and  asagned 
as  error  that  the  learned  judge  left  the  last  issue  to  the  jury  with  the  above 
direction  ;  whereas  '^  the  said  justice  on  the  said  trial  ought  to  have  de- 
clared his  opinion  to  the  jury  that,  if  the  form  and  coiioti notion  of  the  said 
railroad  so  made  on  the  said  land  of  the  said  W.  Walker  were  fit  and  pro- 
per for  the  carriage  of  coal  and  other  minerals,  it  was  such  a  railroad  as 
could  and  might  be  made  by  *virtue  and  in  pursuance  of  the  said  r«g^ 
exceptions  and  reservations  contained  in  the  said  indenture ;  and  ^ 
ought  to  have  directed  the  jury  aforesaid  that,  if  on  the  evidence  adduced 
on  the  said  trial  they  found  that  the  form  and  construction  of  the  said  rail- 
way were  fit  and  proper  for  the  carriage  of  coal  and  other  minerals,  and 
that  the  said  railroad  was  made  for  the  purpose  of  carrying  coals  or  other 
minerals,  it  was  such  a  railway  as  could  and  might  be  made  by  virtue  and 
in  pursuance  of  the  said  exceptions  and  reservations  contained  in  the  said 
indenture ;  and  with  that  declaration  of  his  opinion,  and  dire^^tion,  the  said 
justice  ought  to  have  left  the  said  issue  to  the  said  jury."  Also  that  the 
judge  at  the  trial  declared  his  opinion  that  the  evidence  for  the  plaintiff 
was  sufficient,  and  was  admissible  and  ought  to  be  allowed,  to  entitle  him 
to  a  verdict  on  the  said  issue,  and  with  that  direction  left  the  said  issae  to 
the  jury ;  whereas  the  same  was  not  sufficient,  &c.  And  error  was  assigned 
in  the  common  form. 

The  plaintiff  joined  in  error.     The  writ  of  error  was  ai^ed  in  Michael- 
mas vacation,  1841  (a). 

Joseph  Addison  for  the  plaintifls  in  error,  defendants  below.  The  prin- 
cipal question  turns  on  the  construction  of  the  clause,  set  out  in  the  fifth 
plea,  in  the  lease  firom  the  dean  and  chapter  to  the  plaintiff.  That  claoM 
reserves  to  the  dean  and  chapter  the  right  of  granting  wayleaves  over  the 
demised  premises  to  and  from  other  lands,  and  that  for  ail  purposes.  So 
far  as  it  operates  to  reserve  a  right  of  granting  ways,  the  clause  is«  in  fact, 
a  new  grant  by  th^  lessee  to  the  dean  and  chapter,  not  *an  excep-  r«gr « 
tion  by  them  from  their  own  grant.  Doe  dem.  Douglas  v.  Locky  *- 
2  A.  &  £.  705, 743— (29  E.  C.  L.  R.),  Shepp.  Touchst.  80,  there  (2  A.  ft 
E.  744—29  E.  C.  L.  R.)  cited,  and  Wickham  v.  Hawker^  7  M.  &  W.  63, 
76,  support  this  distinction.    And,  if  this  be  a  grant,  it  must  be  taken  most 

(a)  November  39th.    Before Teiidal,  C.  X.  Lord  Abuioke,  C  R,  Ooltjun  tnd  Mauu^  Ji.,  aod 


951]  2  Adolphus  &  Ellis,  N.  S.  &&3 

fltrongly  against  the  grantor.  Now  the  clause  jsrofesses  to  except  an<l 
reserve  the  mines,  quarries  and  seams  of  clay  within  and  under  the  iie*^ 
mised  premises,  with  power  to  dig,  win  and  work  the  said  mines,  &c.,' 
^"  with  free  ingress,  egress  and  regress,  wayleave  and  passage  to  and  from' 
ihe  same,  or  to  or  from  any  other  mines,  quarries,  seams  of  clay,  lands  and 
grounds,  on  foot  and  on  horseback,  and  with  carts  and  alt  manner  of  car-* 
riages,  and  also  all  necessary  and  convenient  ways,  passages,  conveniences, 
privileges  and  powers  whatsoever  Jbr  the  purposes  afhresaid^  and  particu- 
larly otlayin^y  making  and  graniing  wagon  way  or  wagon  ways  in  and  ovei< 
the  last  mentioned  premises  or  any  part  thereof."  The  *^  purposes  afore- 
said" are,  among  others,  those  of  ^^  wayleave  and  passage"  to  and  fron^ 
the  mines,  &c.,  on  the  demised  lands,  or  to  or  from  any  other  mines,  dtc., 
lands  and  ^unds.  The  words  ^^of  laying,"  &C.,  must  be  connected 
with  ^^ privileges  and  powers:"  and  the  instrument,  so  construed,  grants 
the  privilege  and  power  of  laying,  making  and  granting  wagonways  over 
the  demised  premises  for  the  purposes  of  wayleave  and  passage  to  and  from 
the  mines,  &c.,  on  the  demised  lands,  or  to  or  from  any  other  mines,  &o., 
lands  and  grounds.  To  grant  a  wayleave  over  the  demised  Isnda 
only  would  have  been  but  a  small  benefit.  It  is,  however,  contended  that 
the  wayleave  and  passage  are  for  the  sole  purpose  of  carrying  coals  and 

*9521   "^^'^^'^^^  *  ^^^  ^^y  ^^  granted,  not  *only  to  and  from  the  mines 
^   under  the  demised  premises,  or  any  other  mines,  but  also  to  and* 
tlrom  "  any  other"  ^^  lands  and  grounds,"  which  seems  inconsistent  with 
such  a  limitation.     But,  assuming  that  limitation  to  be  imposed,  still,  on 
an  issue  raising  the  question  whether  the  road  over  the  plaintiff's  land  was 
or  was  not  a  road  within  the  intent  and  meaning,  and  such  as  might  be 
made  by  virtue  and  in  pursuance,  of  the  exceptions  and  reservations  in  Ae 
indenture,  the  mere  intention  to  use  the  road  for  conveying  passengers- 
could  not  be  conclusive  as  showing  that  the  mad  was,  ab  initio,  wrong- 
fully made.     If  the  defendants  have  made  their  road  in  execution  of  an 
uncusputed  power,  which  they  have  not  exceeded,  though  they  have  also 
cont^QQplated  the  exeroise  of  an  irregular  one,  the  case  is  like  those  in 
which  a  party  has  claimed  to  act  under  an  illegal  authority,  but  at  the  same 
time  had  a  legal  one  sufficient  to  justify  what  he  had  actually  done ;  Go- 
ffemars  of  Bristol  Poor  v.  WaU^  1  A.  &  E.  264— (28  E.  C.  L.  R.), 
JUessley  v.  SlomoHy  3  M.  &  W.  40.    Further,  if  the  plaintiff  relied  upon 
more  having  been  done  than  was  necessary  for  the  carriage  of  coals,  he 
^ould  have  new  assigned.     The  consequence  of  omitting  to  do  so  is 
pointed  out  in  note  (3)  to  Mellor  v.  Walker^  2  Wms.  Saund.  5  e.     Here  the 
replication  both  ackowledges  the  title  under  which  the  defendants  justify, 
and  admits  the  trespasses  justified  to  be  the  same  with  those  complained  of 
in  the  declaration.     Pabke,  J.,  says,  in  Lucas  v.  Mckelkj  10  Bing.  157, 
176—26  E.  C.  L.  R.) ;  affirming  Lucas  v.  Mckelhy  in  Exch.  Ch.  4  Bing. 
1^9 — (16  E.  C.  L.  R.) :  '^  It  is  quite  clear,  that  all  acts  done,  which  make 
tlie  pairty  unjustifiable  under  the  authority  of  the  law,  and  a  trespasser  ab 
^^^oi  ^initio,  cannot  be  given  in  evidence  under  the  general  traverse,  but 
-'   must  be  specially  replied.** 
W»  H*  Watson^  contra.     The  plaintiff  cannot  be  said  to  have  made,  any 
grajQt  by  the  indenture  of  September  28th,  1832  ;  for  it  does  not  appear 
that  be  sealed  it.    The  clause  in  question  can  operate  only  as  an  excep- 
ILlon  or  reservation ;  and  it  may  be  construed  as  saving  to  the  dean  ana 
obapter  rights  of  way  and  of  granting  wayleaves  to  and  from  and  ovet  the 
demised  lands :  1,  for  the  purpose  pf  getting  and  cartying  the  min^ls 
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under  fhem ;  or,  2,  for  the  purpose  of  getting  and  carrying  both  (he  mise* 
rals  under  those  lands  and  the  minerals  under  other  lands  of  the  dean  and 
chapter ;  or,  3,  for  the  purpose  of  getting  and  carrying  the  minerals  from 
all  mines,  generally  ;  or,  4,  for  all  purposes  whatsoever.  The  first  b  the 
true  construction.  The  woods,  underwoods  and  mines  upon  and  ander 
the  demised  premises  are  clearly  excepted  in  the  outset ;  the  clause  then 
adds,  ^'  with  full  and  free  authority  and  power  to  cut  down,  take  and  cairj 
away  the  said  wood  and  trees,  and  to  dig,''  &c.,  ^'  get  and  cany  awaj 
the  said  mines,  quarries,"  &c.,  ^'  with  free  ingress,  egress  and  regress, 
wayleave  and  passage  to  and  from  the  8ame,'^&c.,  and  ^^  all  necessaiy 
and  conyenient  ways,  passages,  conveniences,  privileges,"  &c.,  "  for  tlK 
purposes  aforesaid  :"  that  means  such  purposes  as  may  regard  the  preTJ- 
ously  excepted  woods,  underwoods  and  mines.  [Lord  Abucger,  C.  B. 
The  words  ''  purposes  aforesaid,"  must  include  every  purpose  before  meo* 
tioned  in  the  clause.]  An  exception  ''  is  always  taken  most  in  fiivoorot 
the  feofiee,  lessee,  &c.,  and  against  the  feofibr,"  &c. :  Shepp.  r«qr. 
♦Touchst.  100,  chap.  6 ;  Com.  Dig.  Fait  (E  8),  citing  Lofield's  ^  ^ 
case,  10  Rep.  106  a,  106  ft,  (arguendo) ;  The  Earl  of  Cardigan  v.  Anm- 
iage,  2  B.  &  C.  197,  207— (9  E.  C.  L.  R.) ;  Bulkn  v.  Denning,  5  B.  i 
C.  842,  847— (12  E.  C.  L.  R).  [Parke,  B.  The  timber  trees  there 
were  properly  matter  of  exception.  The  question  is,  what  is  properly  an 
exception,  and  what  is  a  grant  by  the  lessee.]  This,  not  being  under  bu 
seat,  is  not  bis  grant.  [Coltman,  J.  Covenant  may  lie  upon  a  deed 
against  a  person  who  never  executed,  if  he  takes  an  estate  under  it] 
That  form  of  action  may  be  right  in  such  a  case  ;  but  there  canaot  be  a 
grant  by  a  person  who  never  executed  the  deed.  It  is  very  doubtfiil 
whether  the  words  ^^  wWi  free  ingress,  egress,"  &c.,  "  and  aiso  all  neces- 
sary and  convenient,"  &c.,  are  so  connected  as  to  form  an  exception  of 
the  ways  and  right  of  granting  wayleaves,  here  claimed.  In  Dead  t. 
Kingscotey  6  M.  &  W.  174,  a  question  arose  as  to  the  right  to  make  nii- 
ways  under  a  grant  like  the  present ;  but  a  decision  upon  it  became  un- 
necessary. It  cannot,  at  any  rate,  be  contended  that  the  wayleaves  ^icii 
were  to  be  created  by  virtue  of  this  deed  were  wayleaves  in  gross :  if 
they  were  so,  they  were  a  privilege  which,  as  was  before  observed,  tbe 
plaintiflT  ought  to  have  granted  by  deed  ;  Wickham  v.  Hawker,  7  M.  & 
W.  63 ;  see  p.  76,  77  ;  Hewlins  v.  Shtppamt  (a).  And,  supposing  that 
objection  to  be  surmounted,  the  questions,  to  whom  such  alleged  grant 
could  extend,  whether  to  the  dean  and  chapter  only,  or  to  their  serrants 
or  grantees,  or  whether  they  might  confer  on  others  the  privilege  of  gnot- 
ing  wayleaves,  would  raise  difficulties  not  easily  to  *be  solved  (fr).  u^^ 
[Lord  Abinger,  C.  B.  The  right  could  not  be  in  gross :  it  must  ^ 
have  passed  with  the  reversion  if  the  lessors  had  assigned.]  The  rig^t, 
if  not  in  gross,  must  have  been  annexed  to  the  demised  lands,  or  at  all 
events  to  some  land  of  those  who  claim  the  privilege :  Yearb.  HiL  21  Ed. 
3,  f.  2,  A.,  B.,  pi.  5,  (c) ;  Fitz.  Nat.  Br.  183  N,  and  note  (a)  ibid;  Bm. 
Abr.  136  i.  tit.  CMmyne,  see  pi.  3,  5,  7  ;  GodUy  v.  Frith,  Yelv.  159  i 
Jlban  V.  Brounsall,  Yelv.  163.  In  Burton  on  Real  Property,  432,  c  6, 
a.  3,  5th  ed.,  it  is  said  that  ^^  a  private  right  of  way,"  '^  if  in  gross,  seems 

(a)  5  a  AC.  331^(11  E.C.L.R.)    Seo  J9irtf  v.  J^^^'ntMi,  3  A.  &  E.  696— ^  B.  C  L 
Jt.%  Affirmed  on  error  in  Exch.  Cb.,  Bird  v.  H'^firuont  6  A.  Ae  E.  834 — (S3  E.  C  U  R.) 

^h)  On  this  point  be  afterwards  referred  to  vhekham  t.  Hawktr,  7  BL  A  W.  78;  tw  ^i» 
*rapb  beginning  MThit  eaae  is  cited,"  dee. 
'r   <(f)«0e  4  Vio.  Abu  519«  tit.  Chimin  PrivaU  (O),  pi.  8. 
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to  be  not  properly  a  tenement ;  but  it  may  be  annexed  to  a  house  or  land,* 
and  made  to  follow  it  through  all  circumstances  of  ownership."  So,  here, 
the  rights  of  way  over  the  lands  now  in  question  would  pass  to  the  lessees 
of  other  lands  under  the  dean  and  chapter ;  the  power  reserved  of  grant- 
ing wayleayes  over  the  premises  here  demised  must  be  taken  to  mean 
wayleaves  to  such  lessees.  But,  if  the  reservation^iin  this  deed  can  be 
deemed  to  include  wavs  to  other  lands  than  those  of  the  CQmpany,  tliey 
must  at  least  be  lands  from  which  coals  and  other  minerals  are  to  be 
brought.  And  accordingly,  In  Farrow  v.  Vansittarly  1  Railway  Cases, 
tSOS,  which  turned  upon  a  clause  in  one  of  the  dean  and  chapter's  leases 
exactly  like  that  now  in  question,  the  Vice  Chancellor  (Sir  L.  Shadwell), 
after  commenting  on  the  grammatical  construction,  said,  1  Rail.  C.  609 : 
**  It  is  obvious  to  roe,  that  the  dean  and  chapter  did  not  intend  to  reserve 
lo  themselves  the  unlimited  right  of  making  roads  and  ways  of  any 
*9561   ^^^<^P^i^°9  ^^^  ^n  any  atrection,  for  all  ^purposes  whatever,  but 

^  that  the  power  of  making  ways,  which  is  reserved,  is  a  power  with 
reference  to  what  precedes  it,  namely,  that  of  going  to  and  from  their 
own  mines,  including  the  case  of  mines  of  other  persons,  as  to  which  it 
might  be  advantageous  to  them  to  give  a  passage  for  the  coals  and  mine- 
rals of  those  persons  over  their  own  lands.  That  such  was  the  meaning 
of  the  reservation  clause,  I  can  well  understand  ;  but  it  is  clearly  not,  as 
it  ai^ars  to  me,  a  power  reserved  of  making  ways  generally."  Lord 
CoTTENHAM,  C,  ou  appeal,  1  Railway  Cases,  614,  inclined  to  the  same 
opinion.  The  fourth  construction  suggested,  which  would  give  to  the 
dean  and  chapter  rights  of  way  and  power  of  granting  wayleaves  for  all 
purposes,  would  enable  them  to  destroy  the  subject  matter  of  the  grant 
Such  a  claim  of  right  would  be  against  legal  principles  ;  Badger  v.  Fardy 
3  B.  &  Aid.  153,  ^rktt  v.  Ellis,  7  B.  &  C.  346.  The  making  of  a  rail- 
way like  that  in  question  was  held,  in  Doe  dem.  Wawn  v.  Hortij  3  M.  & 
W.  333,  5  M.  &  W.  564,  (where  The  Durham  and  Sunderiand  Railway 
Company  were  defendants),  to  be  an  actual  ouster  of  the  lessor  of  the  plain- 
tiff, whose  land  was  occupied  by  the  line.  The  right  construction,  there- 
fore, of  this  clause  must  be  one  of  the  three  first  mentioned  ;  and,  if  any 
one  of  those  be  correct,  the  learned  judge's  direction  is  supported. 

Then,  further,  it  is  not  shown  on  this  record  that  the  road  in  question, 
when  made,  was  (according  to  the  terms  of  the  reservation)  "  necessary 
and  convenient"  for  the  purpose  of  getting  coals  from  the  mines  of  the 
dean  and  chapter,  or  from  any  others.  A  mere  intention  to  get  them  at 
^9571  ^^^  ^i°i®  ^^3  ^^^  sufficient.     The  objection  ^successfully  made 

-I  with  reference  to  the  third  plea  in  Dand  v«  Kin^scotej  6  M.  & 
W.  174,  applies  here.  The  road  was  adapted  to  the  limited  purpose  of 
carrying  coals,  and  likewise  to  other  purposes  ;  and  it  was  not  proved,  nor 
does  the  plea  allege,  that  the  road  was  required  for  the  limited  purpose : 
that  ought  to  have  been  shown,  and  also  that  it  was  so  requireid  at  the 
time  when  it  was  made.  [Tindal,  C  J.  You  do  not  contend  that  the 
coal  must  be  actually  raised  before  the  road  can  be  made  ?]  The  owners 
must  be  going  to  raise  it.  [Lord  Abinger,  C.  B.  The  road  must  have 
been  intended  for  conveying  coal.  The  real  question  is,  whether  an  inten- 
tion to  use  it  for  another  purpose  also  makes  the  formation  of  it  unlawful.] 
The  defendants  below  ought  to  have  shown  that  it  was  actually  convenient 
and  necessary  for  the  former  purpose.  The  necessity  and  convenience 
should  be  immediate ;  and  the  plea  ought  to  state  that.  [Parke,  B.  Whe* 
ther  that  was  necessaiy  or  not,  is  one  question :  and  another  b,  whethejr 
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Hie  plea,  as  it  stands,  would  have  been  good  on  general  demuner.  Lord 
Abinger,  C.  B.  Can  you  say  that  this  plea  is  bad  after  verdict  ?  Pauke, 
B.  That  is  the  real  point.]  The  clause  under  which  the  defendants  t>c3ow 
justify  reserves  a  right  of  way  to  and  from  "  mines,  quarries,  seams  of 
clay,  lands  and  grounds"  (the  ^^  lands  and  grounds"  meaning  such  as  are 
ejusdem  generis  with  the  mines,  &c.):  the  substantial  objection  is,  that  the 
defendants  below  could  not,  in  the  supposed  exercise  of  that  right,  make  a 
railway  to  receive  other  railways  from  all  parts  of  the  country,  bat  not, 
itself,  leading  to  any  mine,  quarry  or  seam  of  clay. 

*The  plaintiff  below  was  not  under  the  necessity  of  new  assign-  'r»g5Q 
ing.  The.  defendants  justify,  in  general  terms,  under  a  clause  of  *- 
reservation.  The  plaintiff  contends  that  the  clause  reserves  a  way  for  the 
carriage  of  minerals,  not  of  passengers,  but  that  die  defendants  have  made 
a  way  for  both  purposes,  and  that  their  plea  of  a  qualified  right  does  net 
cover  their  exercise  of  a  general  one.     This,  if  supported  by  the  facts^  is  a 

food  answer  to  the  plea :  Jackson  v.  Stacey^  Holt,  N.  P.  C.  455 — (3  E.  C. 
r.  R.);  Cowling  v.  Higginson,  4  M.  &  W.  245;  ^Iktn  v.  Gommey  11 
A.  &  E.  759— (39  £.  C.  L.  R.)  If  the  defendants  had  pleaded,  in  ex- 
press  t^rms,  a  right  of  way  for  both  purposes,  and  the  plaintiff  bad  tia« 
versed  it,  he  would  have  been  entitled  to  the  verdict,  if  his  construction  of 
the  clause  is  correct :  Drewell  v.  Towler,  3  B.  &  Ad.  735— (93  E.  C. 
L.  R.) ;  The  Marquis  of  Staford  v.  Cowiey,  7  B.  &  C.  257— (14  E.  C. 
L.  R.);  BrunUm  v.  Ha%  1  Q.  B.  792— (41  E.  C.  L.  R.) 

Joseph  Addison^  in  reply.  As  to  the  grant  not  being  under  the  plaintif  s 
seal ;  die  plea  stated  a  deed  inter  partes ;  an  allegation  that  each  partv 
sealed  is  unnecessary.  The  making  of  an  indenture  implies  a  sealing  l:^ 
both  parties.  And,  if  the  sealing  did  not  appear,  still,  if  the  clause  eouM 
not  operate  as  a  reservation,  it  must  take  effect  as  a  grant.  At  all  events 
this  objection  comes  too  lat^  after  verdict ;  Vivian  v.  Champion^  2  Ld. 
Ray.  1 125 ;  PaHridge  v.  Ball,  1  Ld.  Ray.  136.  [Tinoal,  C.  J.  In  that 
case  there  was  a  general  finding  for  the  plaintiff.  Pahke,  B.  The  deci* 
sion  was  only  that  the  omission  of  ^*  sigillatam"  could  not  be  taken  ad- 
vantage of.]  That  a  party  to  an  indenture,  agreeing  to  the  deed,  and 
taking  an  estate  under  it.  is  bound  though  he  do  not  seal,  ^appears  bj  r«AftQ 
Com.  Dig.  Fait  (C.  2)  (a).  As  to  the  grant  of  a  way  in  gross,  the  "* 
facts  stated  in  Yearb.  Hil.  21  Ed.  3,  f.  2,  A.,  B.,  pi.  5,  are  not  applicable 
here  ;  and  the  question  discussed  regards  merely  the  proceeding  bj  assise 
of  "nuisance ;  and  it  is  not  denied  that  for  a  way  in  gross  there  woold  be 
some  remedy,  llie  important  question  in  D&nd  v.  iS^fSOol^,  6  M.  Ik  W. 
174,  was,  whether,  under  a  particular  reservation  of  wayleave,  coals  gotten 
in  township  A.  could  be  carried  over  township  B.;  no  such  point  anses  in 
this  case.  The  Vice  Chancellor's  judgment  in  Farrow  v.  VangiUttrij  1 
Railway  Cases,  602,  can  scarcely  be  considered  as  a  final  decision  on  the 
reservation  clause :  and,  in  connecting  the  words  *'  all "  "  privileges  aad 
powers  whatsoever  "  with  the  words  ^^  of  laying,  making,"  &c.,  his  con* 
struction  agrees  with  that  suggested  by  the  defendants  \n  this  ease.  He 
does  not,  however,  notice  the  words  ^Mands  and  grounds''  which  fcdbw 
the  words  ^^  to  or  from  any  other  mines,  quarries,"  and  ^^  seams  of  clay.** 
Tlie  Lord  Chancellor,  on  appeal,  decided  nothing  as  to  the  coastmclioB  of 
this  clause.  Reservations  of  eeneral  rights  of  way  like  diat  hoe  contended 
for  are  very  usually  introducea  into  leases  of  property  in  the  noith  of  fingK- 

fa)  Referring  to  Fait  (A.  9).    See  Co.  Lilt.  331 « ,  tlieie  dted :  il«rM^T.XMi4»SA*C 
iWi-(ME.C.L.R.) 
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Jand ;  and,  reference  bein^  had  to  the  practice,  there  can  be  no  real  doubt 
of  the  intention  with  which  the  present  clause  was  named.  It  is  objected 
that  the  road  does  not  appear  by  the  plea,  or  by  evidence,  to  have  been 
convenient  and  necessary  at  the  time  when  it  was  made.  The  objection 
in  point  of  pleadbg,  if  valid  at  all,  would  have  been  matter  only  of  spe- 
•9601  ^'^^  demurrer;  in  point  of  fact,  it  is  fully  met  *by  the  evidence. 
-'  The  point,  that  the  railway  in  question  is  not  shown  to  communicate 
directly  with  any  mine,  was  not  raisea  at  the  trial.  As  to  the  new  assign- 
ment: in  Jackson  v.  Slaceyy  Holt,  N.  P.  C.  455 — (3  E.  C.  L.  R.)  the  de- 
fendant expressly  claimed  the  way,  and  had  used  it.  for  a  purpose  to  which 
his  right  did  not  extend  ;  the  same  observation  applies  to  Cowling  v.  Hig- 
gtnsan,  4  M.  &  W.  245.  Here  the  defendants  set  forth  a  clause  of  reser- 
vation (which  is  proved  as  pleaded),  and  allege  that  they  entered  for  the 
purpose  of  making,  and  made,  a  road  or  way,  being  ^'  such  a  road  or  way 
as  was  within"  the  reservation,  and  might  be  made  by  virtue  of  it.  If  the 
plaintiff  meant  to  reply  that  the  defendants  entered  for  a  different  purpose, 
and  made  a  road  to  be  used  otherwise  than  according  to  the  reservation 
(though  even  this  would  not  have  made  them  trespassers  ab  initio),  he 
fhoQld  have  new  assigned. 

Cur.  adv.  wilt. 

TiKDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  a  bill  of  exceptions,  which  was  argued  before  the  Court  of 
Error  at  the  sittings  after  last  Michaelmas  term.  It  was  an  action  on  the 
case  brought  by  William  Walker  (the  defendant  in  error)  against  The  Dur- 
ham and  Sunderland  Railway  Company,  and  two  of  their  servants,  wherein 
he  complained  of  an  injury  to  his  reversionary  interest  in  certain  lands  at 
Pittington,  in  the  county  of  Durham,  in  the  possession  of  his  tenants,  by 
reason  of  the  company  having  cut  and  formed  a  railway  through  those 
lands.  The  defendants  below  pleaded,  by  way  of  Justification,  that  the 
*9611  ^^^^  ^^^  ^chapter  of  Durham,  being  seized  m  fee  of  the  lands  in 
-I  question,  by  an  indenture  of  lease,  dated  the  28th  day  of  Septem- 
ber, 1832,  demised  the  same  to  the  plaintiff  below  for  a  term  of  twenty-one 
years  from  the  2d  day  of  September  then  instant,  subject  to  certain  yearly 
rents  therebv  reserved,  and  with  an  exception  and  reservation  of  the  mines 
and  minerals,  and  of  certain  rights  of  wav,  and  of  granting  wayleave ; 
which,  on  the  part  of  the  plaintiffs  in  error  it  was  contended,  enabled  the 
dean  and  chapter  to  authorize  them  to  make  the  railway  in  question.  The 
plea  then  avers  that  the  plaintiff  has  no  title  to  the  land  except  under  that 
demise,  and  goes  on  to  state  that  the  defendants,  the  Forsters,  as  the  ser- 
vants of  the  dean  and  chapter,  and  by  their  authority,  entered  upon  the 
lands  and  formed  the  railway  across  the  same,  such  railway  being  a  way 
which,  under  the  exception  and  reservation  contained  in  the  deed,  the 
dean  and  chapter  had  power  to  make.  To  this  plea  the  plaintiff,  admit- 
ting the  seizin  in  fee  of  the  dean  and  chapter,  and  the  demise  to  the  plain- 
tiflV  ^nd  admitting  that  he  had  no  title  except  as  lessee  under  that  demise, 
replied,  De  injuria  absque  residuo  causae.  The  cause  was  tried  before  Mr. 
Justice  CoLTBdAN,  at  the  Durham  Summer  assizes,  1837.  On  the  trial, 
the  plaintiff  gave  in  evidence,  amongst  other  things,  the  lease  set  out  in 
the  plea :  and  the  exception  and  reservation,  on  which  the  company  relied, 
appeared  in  the  following  words. 

Except,  and  always  reserved,  out  of  this  present  lease,  indenture  or 
grant,  the  woods,  underwoods  and  trees  now  growing  or  hereafter  to  grow 
upon  the  sud  demised  premises,  and  the  mines,  quarries  and  seams  Of 
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clay  within  and  under  the  same,  with  full  and  free  ^authority  and  r^g^^ 
power  to  cut  down,  take  and  cany  away  the  said  wood  and  trees,  '- 
and  to  di^,  win,  work,  ^et  and  carry  away  the  said  mines,  quarries  and 
seams  of  clay,  with  free  ingress,  egress  and  regress,  wayleave  and  passage, 
to  and  from  the  same,  or  to  or  from  any  other  mines,  quarries,  seams  of 
clay,  lands  and  grounds,  on  foot  and  on  horseback,  and  with  carts  and 
all  manner  of  carriages,  and  also  all  necessary  and  convenient  ways,  pas- 
sages, conveniences,  privileges  and  powers  whatsoever  for  the  purposes 
aforesaid,  and  particularly  of  laying,  making  and  granting  wagonway  or 
wagonways  in  and  over  the  said  premises  or  any  part  mereof,  paying 
reasonable  damages  for  spoil  of  ground  to  be  thereby  done,  upon  the 
adjudication  of  two  indifferent  persons  to  be  chosen  by  the  parties,  alwa}-s 
excepted  and  reserved  to  the  said  dean  and  chapter,  their  successors, 
grantees  or  assigns.'' 

The  defendants  then  gave  in  evidence  a  deed  under  the  seal  of  the  dean 
and  chapter,  authorizing  them  to  make  a  double  line  of  railway  across  the 
lands  in  question,  and  to  use  the  same  for  the  conveyance  of  passenger^ 
coals,  goods,  wares  and  merchandise :  and  it  was  proved  that,  in  pur- 
suance of  that  authority,  the  company  had  formed  a  double  line  of  railway 
through  a  very  considerable  line  of  country,  including  the  lands  in  ques- 
tion. Evidence  was  given,  on  the  part  of  the  plaintiff,  to  show  that  the 
railway  was  constructed  for  the  purpose  of  being  used  for  the  conveyance 
of  goods  and  passengers  as  well  as  of  coals  and  minerals,  and,  on  the  part 
of  the  defendants,  to  show  that  the  railway  was  not  more  than  was  neces- 
sary for  the  carriage  of  the  coals  and  minerals  likely  to  be  sent  along  it 
from  the  western  parts  of  the  county,  with  which  it  communicated. 

*Upon  thb  evidence  the  learned  judge  declared  his  opinion  to  r^^^ 
the  jury  that,  if  the  railway  was  made  for  other  purposes  as  well  as  for  ^ 
the  carriage  of  coals  and  minerals,  it  was  not  such  a  road  as  could  be  made 
in  pursuance  of  the  exceptions  and  reservations  contained  in  the  inden- 
ture of  demise.  And  he  directed  them  that,  if  they  thought  the  railway 
was  so  made  for  such  other  purposes  as  well  as  for  the  carriage  of  coals 
and  minerals,  then  they  ought  to  find  a  verdict  for  the  plaintiff.  To  this 
direction  the  counsel  for  the  defendants  excepted ;  and  the  question  for  oar 
decision  is,  whether  that  direction  of  the  learned  judge  was  right.  And 
we  think  it  was  not. 

The  injury  of  which  the  plaintiff  complains  is  not  a  trespass  affecting  his 
possession  of  the  land  in  question,  for  he  is  not  in  possession  at  all ;  bat  it 
is  the  injury  to  the  inheritance,  occasioned  by  the  defendants  having,  as  be 
alleges,  wrongfully  made  across  the  lands  of  his  tenants  a  railway  which 
they  the  defendants  were  not  warranted  in  making,  thereby  lessening  the 
value  of  his  reversion.  Now,  if  the  railway  is  such  a  railway  as  the  de- 
fendants, at  the  time  when  it  was  formed,  might  lawfully  make  for  the 
purposes  for  which  when  made  they  might  lawfully  use  it,  the  plaintiff  can 
have  no  ground  of  complaint  by  reason  of  the  intention  of  the  defendants 
also  to  use  it  for  other  purposes  for  which  they  have  no  right  to  use  it. 
Such  an  unwarranted  use  of  the  railway,  if  afterwards  put  in  execution, 
may  entitle  the  tenants  in  possession  to  maintain  an  action  of  trespass :  bat 
the  mere  intention  to  commit  such  a  trespass  is  no  injury  to  the  reversion- 
er ;  and  we  therefore  think  that  the  direction  of  the  learned  judge  was  in- 
correct. The  proper  question  for  the  jury,  as  it  appears  to  us,  was,  rwqcA 
*;not  whether  the  railway  was  made  for  other  purposes  as  well  as 
for  the  carriage  of  coals  and  minerals,  but  whether  it  was  such  a  railway 
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as,  at  the  time  when  it  ivas  made,  it  was  reasonable  anJ  p.'oper  to  make 
for  the  purposes  for  which  it  was  lawful  to  make  it,  and  for  those  purposes 
only.  This  being  so,  it  follows  of  necessity  that  a  venire  de  novo  must  be 
awarded. 

But  it  would  be  a  very  unsatisfactory  decision  of  this  case  if  we  were 
simply  to  award  a  venire  de  novo,  without  at  the  same  time  declaring  our 
construction  of  the  deed,  as  to  the  purposes  for  which  the  dean  and  chap* 
ter  or  those  who  claim  under  them  are  thereby  authorized  to  make  a  rail- 
way. That  is  a  question  of  law  to  be  decided  by  the  court,  after  the  de- 
cision of  which  there  can  be  no  difficulty  in  putting  the  case  properly  be- 
fore the  jury.  Now  in  the  argument  of  this  case  four  different  construc- 
tions of  the  clause  in  question  were  suggested.  First,  it  was  said  that  the 
meaning  was  to  reserve  to  the  dean  and  chapter  an  unlimited  power  of 
granting  wayleaves  over  all  or  any  part  of  the  lands  demised,  without  any 
restriction  whatever  as  to  the  uses  to  which  the  ways  should  be  applied. 
Secondly,  if  that  were  considered  too  wide  a  construction,  then  it  was 
contended  that  the  clause  authorized  the  granting  of  wayleaves  for  the  pur- 

Eose  of  carrying  coals  and  minerals,  from  whatever  mines  they  might  have 
een  raised  and  gotten.  Thirdly,  it  was  argued  that  at  all  events  the  dean 
and  chapter  had,  under  the  reservation,  the  power  of  granting  wayleaves 
for  the  transport  of  their  own  mines  and  minerals,  whether  raised  from 
under  the  lands  demised  or  from  under  any  other  lands.  And,  Fourthly, 
^9651  ^^  ^^^  contended  that  the  deed  in  fact  gives  no  power  to  the  dean 
-I  and  chapter,  except  that  *of  making  ways  and  granting  wayleaves 
for  the  purpose  of  getting  the  coal  and  minerals  excepted  in  the  demise. 
The  important  question  for  our  decision  is,  which  of  these  constructions 
ought  to  be  adopted.  And  we  are  all  of  opinion  that  the  fourth,  which  is 
the  most  limited  construction,  is  the  correct  one,  and  that  the  only  right 
reserved  to  the  dean  and  chapter,  under  the  clause  in  Question,  is  that  of 
making,  and  granting  the  right  of  making,  ways  over  the  demised  lands 
for  the  purpose  of  getting  the  excepted  wood,  mines  and  minerals.  The 
exception  is  of  all  woodSy  underwoods  and  trees  growing  or  to  grow  on  the 
demised  premises j  and  of  all  mineSy  minerals  and  seams  of  clay  within  and 
under  the  same^  with  full  power  to  cut  down  and  carry  away  the  treeSy  and 
to  dig  J  urin  and  carry  away  the  mines  ^  quarries  and  seams  of  clay  ^  with  free 
ingress  J  egress  and  regress  j  wayleave  and  passage  to  and  from  the  same.  If 
the  words  of  the  exception  had  stopped  here,  it  would  have  been  quite 
clear  that  the  right  of  way  intended  was  only  a  right  of  way  for  the  pur- 
pose of  getting  the  trees  and  minerals  excepted.  It  would,  in  truth,  have 
been  like  the  words  immediately  preceding:  viz.  with  power  to  dig^  win 
and  carry  away ;  nothing  more  than  what  the  law  would,  if  necessary, 
have  given  as  incident  to  the  exception,  a  right  of  passing  to  and  fro  for 
the  purpose  of  making  the  exception  available :  Sheppard's  Touchstone, 
100.  But  the  language  of  the  exception  goes  on  farther,  viz.:  or  to  or 
from  any  other  mines^  quarries j  seams  of  clay^  lands  and  grounds j  on  foot 
and  on  horseback^  ^c,  and  also  'necessary  and  convenient  ways^  privileges 
and  powers  whatsoever  ^^'for  the  purposes  aforesaid^^ — and  particularly  of 
^y^gj  making  and  granting  wagonways  in  and  over  the  said  premises  j  or 
*9661  ^^^^  ^^  therieofy  &c.  These  are  the  words  which  create  the  doubt. 
^  Are  they  introduced  for  the  purpose  of  securing  to  the  dean  and 
chapter  a  general  right  of  way  and  of  granting  wayleaves  over  the  de- 
mised lands  for  purposes  other  than  that  of  getting  the  matters  excepted, 
or  are  they  confined  to  that  object  alone  ?    We  have  already  stated  that 
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we  think  they  are  confin^  to  the  latter  cbject.  The  things  excepted  aie 
the  trees  and  minerals ;  and  we  consider  all  which  follows  as  mere 
sories  to  the  exception.  The  word  ^'  urUk^^  must  be  taken  to  mean, 
as  incident  thereto ;  so  that  the  passage  must  be  read  as  if  it  was  frened 
thus  :  Exceptimg  the  trees^  mines  and  minerals^  and,  as  incident  theretOjAUl 
power  to  cut  dmon^  4rc.,  the  treeSj  and  dig^  win  and  carry  away  the  nm 
4rc.,  and  as  incident  to  such  digc^ngj  tfc.yfree  ingress^  waykfwe^  ^Tc,  to 
Jrom  the  lands  demised^  and  to  and  from  any  other  kinds  and  grounds^ 
also  all  convenient  waysj  privileges  and  powers  whatsoever  for  the 
aforesaid — (that  is,  for  the  purpose  of  getting  the  excepted  trees,  mines 
and  minerals), — and  particularly  the  power  of  making  and  granting  ways 
and  wayleaves  for  those  purposes.  Neither  the  wavleave  to  and  from  the 
mines  in  and  under  the  lands  demised,  nor  the  wayleave  to  and  from  other 
lands  and  grounds,  purports  to  be  excepted  or  reserved  as  a  distinct  matter 
of  exception  or  reservation.  Both  the  one  and  the  other  are  mentioned  m 
connection  with  the  mines  excepted,  and  in  no  other  manner  whatever. 
The  right  of  way  to  other  lands  and  grounds^  is  connected  with  the  n^rht 
of  way  to  the  mines,  &c.,  reserved,  only  by  the  disjunctive  '^  or :"  except- 
ing minesy  ^c,  unth  a  right  of  way  to  and  from  them^  ^^  or^^  to  and  from 
any  other  lands  and  grounds.  If  the  intention  *had  been  to  reserve  r^gg^ 
to  the  dean  and  chapter  a  right  of  way,  and  still  more  a  right  of  ^ 
granting  wayleaves,  independently  of  the  right  to  get  the  excepted  trees 
and  mines,  such  a  right  would  surely  have  been  treated  as  a  se{>vate 
matter,  unconnected  with  the  previous  exception,  more  particularly  being, 
as  it  was  stated  to  us  in  the  argument  to  be,  a  right  of  the  greatest  value 
and  importance.  There  is  nothing  unreasonable  in  supposing  that  the 
lessors  meant  to  reserve  to  themselves  a  right  of  getting  the  excepted 
mines  and  minerals  by  means  either  of  shafts  and  pits  to  be  sunk  on  the 
demised  premises  or,  if  it  should  be  more  convenient,  by  means  of  shafts 
or  pits  already  sunk  or  to  be  sunk  on  adjoining  lands ;  and,  if  such  was 
the  intention,  the  language  of  the  deed  is  perfectly  well  adapted  to  cany 
it  into  effect. 

It  is  to  be  observed  that  a  right  of  way  cannot,  in  strictness,  be  made 
the  subject  either  of  exception  or  reservation.  It  is  neither  parcel  of  the 
thing  granted,  nor  is  it  issuing  out  of  the  thing  granted,  the  former  being 
essential  to  an  exception,  and  the  latter  to  a  reservation.  A  right  of  way 
reserved  (using  that  word  in  a  somewhat  popular  sense)  to  a  lessor,  as  in 
the  present  case,  is,  in  strictness  of  law,  an  easement  newly  created  by 
way  of  grant  from  the  ^antee  or  lessee,  in  the  same  manner  as  a  right  of 
sporting  or  fishing,  which  has  been  lately  much  conadered  in  the  cases  of 
Doe  dem.  Douglass  v.  Lock,  2  A.  &  £.  705— (29  £.  C.  L.  R.),  and  Wick- 
ham  v.  Hawker  J  7  M.  &  W.  63.  It  is  not  indeed  stated  in  this  case  that 
the  lease  was  executed  by  the  lessee,  which  would  be  essential  in  order  to 
establish  the  easement  claimed  by  the  lessors  as  in  the  nature  of  *a  Twqgo 
grant  from  the  lessee ;  but  we  presume  that  in  fiict  the  deed  was,  *- 
according  to  the  ordinary  practice,  executed  by  both  parties,  lessee  as  well 
as  lessors. 

It  was  pressed  in  the  argument,  on  behalf  of  the  plaintiffii  in  error,  tiiat 
general  wayleaves,  or  powers  of  granting  riehts  or  way,  over  lands  de- 
mised, as  easements  reserved  to  grantors  or  lessors,  are  so  very  usual  in 
the  north  of  England,  and  often  constitute  so  very  valuable  a  property, 
that  the  court  will  so  construe  the  reservation  as  to  cany  out  this  presoiM* 
ble  intention.    But  to  this  we  cannot  accede*    Indeed,  if  we  were-  ta 
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liazard  a  conjecture  on  this  subject,  we  shouIJ  be  strongly  disposed  to 
think  that  the  words  in  the  present  lease,  and  which  it  was  suggested  are 
the  same  as  occur  prenerally  in  leases  from  the  dean  and  chapter,  were 
probably  first  introduced  long  ago,  before  the  great  importance  of  way- 
loaves  had  been  fully  felt  or  understood  eitlier  by  grantors  or  grantees,  and 
when  really  nothing  more  was  thought  of  than  the  subject  matter  actually 
excepted,  and  what  was  necessary  for  the  purpose  of  making  that  available ; 
.and  that  the  same  words  have  been  subsequently  retained  without  much 
attention  to  their  precise  import.  Be  that,  however,  as  it  may,  we  are 
clearly  of  opinion  that  the  ways  referred  to  in  the  exception  in  this  case 
are  confined  to  ways  necessary  or  proper  for  enabling  the  lessors  to  get  the 
matters  excepted,  and,  in  like  manner,  that  the  powers  mentioned  in  the 
latter  part  of  the  exception,  and  particularly  the  power  of  granting  rights  of 
way,  are  powers  which  can  only  be  exercised  ^''for  the  purposes  c^orescdd^^^ 
that  is,  for  the  purpose  of  getting  the  excepted  trees,  mines  and  minerals. 
*9691  ^  venire  de  novo  must  therefore  be  awarded :  and  *the  ques* 
-'  tions  for  the  jury  will  be,  whether,  at  the  time  the  road  was  made, 
it  had  become  necessary  or  expedient  for  the  dean  and  chapter,  or  those 
claiming  under  them,  to  make  a  road  for  the  purpose  of  getting  the  except^ 
ed  mines,  and,  if  so,  whether  the  road  actually  made  was  a  proper  road 
for  that  purpose,  assuming  that  it  would  be  used  for  no  other  object.  If 
either  of  those  (questions  is  answered  in  the  negative,  then  the  plaintiff  be* 
low  will  be  entitled  to  compensation  in  respect  of  any  construction  of  a 
permanent  nature  which  would  be  an  injury  to  the  reversion  which  the 
jury  may  consider  to  have  resulted  from  the  making  of  a  road  at  all,  or  the 
making  of  a  road  unnecessarily  large,  as  the  case  may  be. 

Venire  de  novo  awarded. 


The  QUEEN  ».  WALTON. 

On  aei.  ft.  to  repeal  a  patent,  the  proaeeutor  haviog,  while  the  record  waa  in  chancery,  filed  notice 
of  objections,  under  stat.'5  dt  6  W.  4.  c.  83,  a.  5,  namely,  that  other  persons  than  the  patentee 
had  used  the  invention  in  England  before  grant  of  the  patent,  this  court  refused,  on  motion  after 

'  tlie  proceedinge  were  in  Q.  B.,  to  order  delivery  of  a  particular  stating  the  names  and  addreasea 
of  such  persona. 

James  Walton  having  obtained  a  patent  for  improvements  in  cards  for 
carding  wool,  cotton,  ^Ik,  &c.,  proceedings  in  sci.  fa.  were  instituted  in 
the  Petty  Bag  Office  of  the  Court  of  Chancery,  for  a  repeal  of  such  patent. 
A  declaration  was  delivered,  of  Michaelmas  term,  1841.  The  sci.  ia.  and 
declaration  stated  that  the  supposed  invention  was  not  a  new  invention  as 
to  the  public  use  thereof  in  England ;  and  that,  before  the  letters  patent 
-were  granted  to  defendant,  part  of  the  invention  had  been  used  by  others 
in  England.  The  prosecutor  also  filed  a  notice  of  the  objections,  pursuant 
♦OTOl  ^  ^^^'  5  &  6  W.  4,  c.  83,  s.  5,  *stating  that,  before  the  granting 
-I  of  defendant's  patent,  a  patent  comprehending  part  of  the  invention 
claimed  by  him,  had  been  granted  to  one  Thomas  Hancock,  and  that  part  of 
the  invention  used :  but  neither  the  declaration  nor  the  objections  specified 
the  name  of  any  person  supposed  to  have  used  such  part  of  the  invention. 
The  defendant  applied  to  the  Master  of  the  Rolls,  in  December  last,  for  an 
order  upon  the  prosecutors  to  deliver  a  particular  of  such  names ;  but  the 
order  was  refused.  The  record  was  brought  into  this  court  on  26th 
January,  1842 :  and  the  case  was  set  down  for  trial  at  the  sittings  in  Mid- 
dlesex fl^r  Hilaiy  term. 
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Kellyj  in  Hilary  term  (January  28th),  obtained  a  rale  calling  on  the 
prosecutor  to  show  cause  ^^  why  he  should  not  defiyer  to  the  attorney  or 
agent  for  the  defendant  a  statement  in  writing,  containing  the  names  and 
places  of  abode  of  the  persons  whom  he  intends,  upon  the  trial  of  this 
cause,  to  prove  have  manufactured  or  used  the  invention  for  which  the 
letters  patent  in  the  pleadings  in  this  cause  mentioned  were  granted  to  the 
defendant ;  or  wh^,  in  default  thereof,  the  said  prosecutor  siiould  not  be 
precluded  from  giving  evidence  of  such  prior  roanu&ctore  or  use."  He 
moved  on  affidavit  stating  the  above  facts,  and  that  the  defendant  had  no 
other  means  of  gaining  the  information  required,  and  waK  in  danger  of 
being  taken  by  surprise  at  the  trial,  unless  the  particulars  were  ordered. 

In  the  same  term  (a). 

Sir  W.  W.  FoUetij  Solicitor-General,  showed  cause.     He  urged  the  re** 
fusal  of  the  Master  of  the  Rolls,  and  ^contended  that  the  prosecutor  r*M^ 
had,  in  his  notice  filed  in  chancery,  given  the  information  required   '- 
by  the  statute,  by  stating  the  nature  of  his  objection,  and  was  not  bound, 
in  addition,  to  furnish  names. 

Kelly  and  Joseph  Addison  supported  the  rule,  and  stated  that  similar 
rules  had  been  granted  by  the  Court  of  Common  Pleas  in  former  patent 
cases.     They  contended  that  at  least  some  names  might  be  given. 

Cur,  adv.  vuU, 

Lord  Denman,  C.  J.,  in  this  vacation  (February  5th),  delivered  judg- 
ment as  follows. 

On  the  application  of  Mr.  Kelly  for  a  particular  in  this  case,  we  agree 
with  the  Master  of  the  Rolls  rather  than  with  the  Court  of  Common  Pleas, 
and  think  that  the  particular  should  not  be  ordered. 

Rule  discharged  (6). 

'^The  following  case  appeared  in  12  A.  &  £.  (pp.  813 — 816),  but  r*MA 
with  some  inaccuracies,  which  were  corrected  in  a  leaf  published  *" 
with  Part  2  of  1  Q.  B.,  for  the  purpose  of  being  substituted  for  pp.  813, 
814,  of  the  former  volume.  But,  as  the  corrected  pages  may  not  have  been 
received  soon  enough  for  insertion  in  all  copies,  the  case  is  now  repub* 
lished,  with  some  slight  additions. 

IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

RANSFORD,  one  of  the  Public  Officers  of  the  LEAMINGTON  Bank,  v. 

BOSANQUET  and  Othen?. 

Ileld  by  the  court  of  Exchequer  CSiamber,  on  writ  of  error,  that,  where  judgment  has  been  ob. 
tained  against  the  public  officer  of  a  banking  company,  sued  on  iheir  behalf  under  stsu  7  6. 4« 
c.  46, 8. 9,  the  proper  mode  of  proceeding  to  execution,  under  sects.  13, 13,  against  a  partner, 
not  being  such  officer,  is  by  acire  facias,  not  suggestion. 

And,  where  by  leave  of  the  Court  of  Q.  B.,  after  such  judgment  against  the  public  officer,  a  msggtB^ 
tion  had  been  entered  that  A.  &  R  (not  original  parties  on  the  record)  were  partners  in  the 
company,  and  an  award  of  executioi^  had  been  there«*pon  entered  against  A.  aixi  B.,  the  Coait 
of  error  set  aside  the  award  of  execution  on  writ  of  error  brought  by  thena. 

!a)  January  Slat.  Before  Lord  Denman,  C.  J.,  PArmoN,  CuLDtioai,  and  WiaiiT«AN,  Js. 
b)  See  Galloway  t.  Bleaden,  cited,  2  Chiit.  Archb.  1031,  (7th  ed.)  And  Same  t.  Same.  1 
Man.  A.  6.  347, 349  note  {g).  Alao,  Bubois  ▼.  M*Kenzie,  4  New  Ca.  137, 129 ;  but  aaa  ibe 
judgments  in  banc;  and  Carpenter  ▼.  Walker  (cited  in  note  (d)  to  Fisher  v.  Dewick),  Webater*a 
Pat.  Ca.  268.  Compare  Fisher  t.  Dewick,  4  New  Ca.  706;  Jones  y.  Berger,  in  Com.  Pleaa^ 
Webst.  PsL  Ca.  544 ;  Heath  v.  Un win,  1 0  M.  &  W.  684. 
(T^  i9ee  alM>  Ru^peU  ▼. Ledaam,  Exchequer,  Trin.T.  1843.    And  Godwmon  Patents, 839, e.  8^  •.X 
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The  writ  cf  error  prayed  thai  the  jadgroent  and  award  of  execation  might  be  raverwd,  aniiiiUed, 
Judgment  reveraed  aa  to  the  award  of  execution,  affirmed  aa  to  the  raat. 


The  defendants  in  error  declared  in  the  Queen's  Bench  against  llans- 
fcrd  (as  one  of  the  public  officers  of  the  Leamington  Bank)  in  assumpsit, 
on  a  promissory  note  for  1820/.,  endorsed  by  the  bank  to  the  plaintms ; 
also  for  money  lent  to  the  bank,  and  on  an  account  stated  with  them. 
Ransford  suffered  judgment  (July  28th,  1838),  by  cognovit  actionem. 
r*Q731  Suggestion,  and  award  of  execution,  as  follows.  *'^  And  here- 
*-  ^  upon,  on  the  12th  day  of  June,  a.  d.  1839,  the  plaintifTs  suggest, 
and  give  the  court  here  to  understand  and  be  informed,  that,  before  and 
at  the  time  of  the  giving  the  said  judgment,  John  Burnett,'^  George  Jack- 
son, Joseph  HoUis,  &c.  (naming  several  others),  ^^  were,  and  from  thence 
hitherto  have  been,  and  still  are,  severally  and  respectively  members  of  the 
said  society  or  copartnership  lately  carrying  on  the  business  of  banking 
under  the  provisions  of  the  said  statute :  and  hereupon  the  plaintifis  pray 
that  execution  may  be  awarded  to  them  on  the  said  judgment,  against  the 
said  John  Burnett,"  &c :  '^  and  it  is  granted  to  them  accordingly,  returna- 
ble immediately  after  the  execution  thereof." 

Burnett,  and  the  other  parties  against  whom  execution  had  been  so 
prayed  for  and  awarded  (except  Joseph  Hollis,  who  was  alleged  to  be 
dead),  brought  error  in  the  Exchequer  Chamber,  (a),  assigning  for  causes 
of  error,  as  to  the  judgment  and  award  of  execution,  "that  judgment  was 
given,  and  execution  awarded,  against  the  said  John  Burnett,"  &c.,  "to- 
gether with  the  said  Joseph  Hollis,  without  the  last  mentioned  persons  or 
any  of  them  appearing  in  the  said  court  of  our  lady  the  queen  before  the 
queen  herself,  or  being  summoned  to  appear  therein,  or  having  any  notice 
of  the  said  proceedings,  or  opportunity  of  disputing  the  same  or  either  of 
them  or  any  part  thereof."  Also  that  the  declaration  and  the  matters  in 
the  said  record  contained  were  not  sufficient  in  law  for  the  said  H.  Bosan- 
quet,  &c.,  to  have,  &c.,  their  said  judgment  and  award  of  execution. 
Prayer,  that  the  judgment  and  award  of  execution  for  the  errors  aforesaid, 
&c.,  may  be  reversed,  annulled,  &c.,  and  that  the  said  John  Burnett,  &c., 
*9741  ^^y  *^^  restored  to  all  things  which  they  have  or  either  of  them 
-I  has  lost  by  occasion  of  the  said  judgment  and  award  of  execution  : 
and  that  the  defendants  in  error  may  rejoin,  &c. 

Plea  to  the  assignment  of  errors. 

"  The  4th  day  of  May,  a.  d.  1841. 

"And  hereupon  the  said  Henry  Bosanquet,"  &c.,  "by  Richard  Roy 
their  attorney,  come  and  say  that,  after  the  said  judgment  was  so  given 
against  the  said  Alfred  Ransford  as  aforesaid,  and  before  the  said  award- 
ing of  execution,  to  wit  on,"  &c.,  "  a  certain  rule. or  order  was  duly  made 
in  the  said  suit  of  the  now  defendants  against  the  said  A.  R."  &c.  The 
plea  went  on  to  state  that  a  rule  nisi  was  granted  by  the  Court  of  Queen's 
Bench  for  a  suggestion  to  be  entered  by  the  plaintifis  below  against  Burnett, 
Jackson,  Hollis,  &c.,  which  rule  was  made  absolute  as  to  some  of  those 
parties  on  January  30th,  and  as  to  others  on  May  8th,  1839  ;  and  that  the 
suggestion  was  entered,  and  a  fi.  fa.  afterwards  sued  out  in  pursuance  of 
the  judgment  and  suggestion,  against  Burnett,  Jackson,  Hollis,  &c.     The 

1)lea  set  forth  the  writ,  and  the  sherifi^'s  return,  which  stated  that  he  had 
evied  of  the  goods  of  Jackson  to  the  value  of  1273/.  Is.  6(/.,  out  of  which, 

(o)  Aa  to  the  right  of  theaa  peraona  to  bring  error,  though  not  original  partiea  to  tha  recordi  aaa 
Mruee  ▼•  Waii^  1  Maa  &  0. 1— (39  K.  C.  L.  R.) 

(a)  Sec.  11  A.  &  R  526,  note  (b)  to  Batanqtitt  ▼.  Rantftrd. 
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after  .psrfments  to  the  landlord,  &c.,  (which  were  specified)^  he  had  paid 
to  the  defendants  in  error  420/.,  which  they  agreed  to  accept  in  satis&c- 
jtion  of  Jackson's  share  of  the  damages  and  interest,  and  he  had  retained 
411,  &.  6d,  for  expenses  of  levy,  &c.;  that  a  fiat  in  bankruptcy  bad  issued 
against  Jackson,  under  which  he  had  been  declared  a  bankrupt;  and 
that  the  sheriff  held  694/.  18s.  8c/.,  residue  of  the  1273/.  Is.  6(/.,  ready  to 
be  paid  to  Jackson  or  his  ^assignees,  as  such  parties  as  might  be  rvms 
entided,  or  as  this  court  might  direct :  and  that  Jackson  had  no  ^ 
more  goods  in  his  bailiwick,  whereof,  &c.  The  defendants  in  error  arer* 
red  that  the  said  420/.  was  the  only  sum  ever  levied  or  paid  to  tben»  under 
the  fi.  &.  or  any  other  writ  on  account  or  in  execution  of  the  said  judg- 
ment, and  that  no  other  writ  had  been  issued  on  the  said  judgment  against 
any  of  the  plaintiffs  in  error,  The  plea  then  stated  in  Jetad  the  trading 
of  Jackson,  petitioning  creditor's  debt,  bankruptcy,  and  the  issuing  of  a 
fiat  after  the  execution  of  the  fi.  fa.  and  after  the  passing  of  stat.  2  &  3 
Vict.  c.  29 ;  and  the  proceedings  on  the  fiat  down  to  the  choice  of 
assignees,  Edwards  and  Lowe,  who  were  approved  of  and  accepted  the 
appointment.  '^  By  reason  of  which  said  premises,  and  by  force  of  the 
statute  in  such  case,"  &c.,  '^  the  said  H.  Edwards  and  W.  A.  Lowe  then, 
and  after  the  execution  of  the  said  writ  of  fieri  facias  as  in  the  introdactory 
part  of  this  plea  mentioned,  and  before  the  issuing  and  allowance  of  this 
writ  of  error,  and  the  assignment  of  errors  thereupon,  became  and  nvere, 
and  now  still  are  and  continue  to  be,  assignees  of  the  estate  and  effects  of 
the  said  George  Jackson  as  such  bankrupt  as  aforesaid :  and  this  the  now 
defendants  are  ready  to  verify." 

The  plaintiffs  in  error  demurred  specially,  alleging  that  the  plea  was  not 
sufficient  in  law  to  bar  or  prevent  them  from  having  and  maintaining,  or 
from  further  having  or  maintaining,  their  said  writ  of  error,  or  to  bar  or 
prevent  the  said  jud^ent  and  award  of  execution  aforesaid,  for  the  said 
errors  in  the  said  assignment  of  errors  mentioned  and  other  errors  in  the 
said  record  and  proceedings  aforesaid,  being  reversed,  annulled,  and  alto- 
gether held  for  nothing:  and  they,  according  to  the  form  of  the  statute, 
&c.,  did  state,  &c. :  the  causes  specially  ^assigned  were,  ^*  that  the  r^fyj^* 
said  plea  has  no  proper  or  any  legal  commencement  or  conclusion,  ^ 
nor  any  prayer  of  judgment,  so  that  the  court  cannot  know  what  judgment 
is  desired,  or  what  ought  to  be  given,  whether  to  bar  the  said  writ  of  error 
altogether,  or  its  further  maintenance,  or  to  inquire  into  the  said  supposed 
matters  of  error,  and  to  affirm  the  said  judgment  and  award  of  execution:" 
also  that  the  plea  was  double  and  contained  inconsistent  defences,  and  did 
not  confess  and  avoid  with  sufficient  or  any  certainty,  and  that  the  state* 
ments  in  the  plea  were  uncertain  in  other  respects,  which  were  specified. 
Joinder  in  demurrer. 

The  demurrer  now  came  on  for  argument  in  the  Exchequer  Chamber, 
before  Tindal,  C.  Jm  Erskine  and  Maule,  Js.,  and  Parke,  Aldersoh, 
GuiiNfe:Y  and  Rolfe,  Bs. 

Cowlings  for  the  plaintiffs  in  error,  relied  upon  the  objection  that  execu- 
tion had  been  awarded  against  persons  not  originally  parties  to  the  recorfi, 
without  a  scire  fticias :  and  he  cited,  on  this  point,  Bosanquet  v.  Ransferd^ 
11  A.  &  E.  520;  Cross  v.  Law,  6  M.  &  W.  217 ;  and  WhOienbwy  v. 
Law  J  6  New  Ca.  345.  [Alderson,  B.,  mentioned  Harwood  v.  Ijow,  7 
M.  &  W.  203.]  Cowling  further  contended  that  it  did  not  appear  by  the 
record  that  the  suggestion  was  supported  by  afiSdavit,  or  was  aoie  Aan 
mere  assertion,  or  that  the  plaintiffs  in  error  had  any  notice  of  it^  or  aiif 
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opportunity  of  answering ;  nor  whether  the  matter  stated*,  in  the  suggestion 
was  admitted  or  denied.  He  also  argued  that  the  matter  of  the  plea  need 
not  be  considered,  because  the  plea  (which  was  not  aided  on  this  point  by 
the  New  Rules,  Hil.  4  W.  4 ;  General  Rules  and  Regulations,  9 ;  5  B.  & 
«g~1  Ad.  v.),  had  no  formal  ^commencement  or  conclusion,  so  that  the 
-I  court  was  left  in  doubt  whether  the  defendants  in  error  meant  to 
contend  that  the  plaintiffs  in  error  could  not  under  any  circumstances  bring 
error,  or  that  they  ought  to  be  barred  of  it  on  account  of  circumstances 
intervening  before  error  brought,  and  also  (consequendy),  whether  they 
intended  to  pray  that  the  judgment  and  award  of  execution  should  be 
affirmed,  or  that  the  plaintiffs  in  error  should  be  barred  of  their  writ.  On 
this  point,  and  to  show  that  the  award  of  execution  might  be  reversed 
without  reversing  the  judgment  below,  he  cited  Street  v.  Hapkinsony  Ca. 
temp.  Hard.  K.  B.  345 ;  S.  C  2  Stra.  1055.  He  was  proceeding  to  urge 
that  the  plea  (if  it  were  to  be  gone  into),  was  bad  in  substance,  when  he 
was  stopped  by  the  court. 

Buity  contra,  said  that  the  decision  would  depend  not  upon  the  plea, 
but  upon  the  validity  of  the  judgment  below;  that  he  had  looked  into  the 
four  cases  cited  on  Uie  principal  point,  and  could  not  contend  against  their 
authority ;  and  that  he  could  find  none  for  introducing  new  parties  on  the 
record  unless  by  scire  facias.  He  assumed  that  this  court  felt  no  doubt  on 
the  point.  [Tindal,  C.  J.  No.  Parke,  B.  The  court  has  none.  And 
this  decision  is  consistent  with  the  general  rule,  that  a  person  not  party  to 
the  record  shall  not  be  affected  by  it  without  a  scire  facias.]  Then  the 
judgment  will  be  reversed,  but  only  as  to  the  award  of  execution. 

Per  Curiam.  Judgment  affirmed,  except  as  to  the  execution  ;  reversed 
as  to  that ;  the  several  parties,  Burnett,  &c.,  to  be  restored  to  all  things, 
8ic. 

[•978  *IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
TAYLOR  V.  CLEMSON  and  VAUGHAN. 

In  an  aetion  for  naa  and  occupation,  the  defence  waa  a  rightful  eviction  ofdefendanta  bf  a  n>Hway 
company,  under  a  local  act,  6  &  7  W.  4.  c.  czu 

Sect  IGO  authorised  the  company  to  enter  lands,  on  pajmaent  or  tender  of  such  sums  of  money  as 
should  have  been  awarded  by  a  jury,  in  manner  aforesaid,  for  the  purchase.  Sect.  138  enacted 
that,  for  settling  diflferences  between  the  company  and  owners  and  occupiers  of.  or  persons  in- 
tereated  in,  lands  to  be  taken,  (/'%ny  person  interested  should  not  agree  with  the  company  as  to 
amount  of  purchase  money,  sr  if  any  party  entitled  should  refute  to  accept  such  purchase  monef 
as  should  be  oifered  by  the  company  and,  by  notice  in  writing  to  them,  should  request  that  the 
matter  in  dispute  might  be  submitted  to  a  jury,  or  if  any  such  party  ahould  for  tweniy-one  days 
after  notice  to  him  in  writing  neglect  or  refuse  to  treat,  or  should  not  agree  with  the  company 
for  the  sale  of  his  interest,  or  should  be  prevented  from  treating  by  absence,  or  should  by  any  im- 
pediment or  disability  be  incapable  of  making  an  agreement  or  conveyance,  or  should  not  dis- 
close his  title  if  required  by  the  company,  or  in  any  other  case  where  agreement  for  the  purchate 
could  not  be  made,  the  company  were  to  issue  their  warrant  to  the  alieriff  to  summon  a  jury, 
who  should  inquire  of,  assess  and  give  a  verdict  for,  the  sum  to  be  paid  for  purcbaae  of  (he 
lands,  atui  the  sheriff  should  give  judgment  for  such  purchase  money  (a). 

The  company  issued  a  warrant,  purporting  that  they  did,  by  that  their  warrant,  pursaam  to  tha 
powaia  given  them  \^  the  act,  require  the  sheriff  to  summon  a  jury  for  the  purpose  of  inquiring 
of,  Maeasing  and  giving  a  verdict  lor,  the  aom  to  be  paid  to  plaintiff  (the  owner  of  thd  latida  ki 
question)  for  the  purchaae  of  the  lands,  which  were  about  to  be  purchased  under  the  authority  of 

(a)  llkOaa  portions  of  the  aet  are  omitted  in  the  marginal  abatraet,  which 'relaie  otdjr  to 
poiatr  madlf  finr  the  plaintiff  oa  ithiclL  the  court  pronouDccd  iio  opiaioii. 


\ 
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the  tet.  TheimYnwmmmmamtd^woA  found  a  verdict;  wboreupon  an  inqninuoa  vn  dnwn 
asfoDows: 

••  Lancashire,  to  wit.  An  inquisition,  verdict  wmi  jisTtf  in  lit,  bad,  taken,  and  given,  at,*"  ftc,  •^  be- 
fore me,**  T.  B.  CX,  MSberifl^**  &c.,  •*  panmant  to  an  act,*  &&,  •^on  the  oaths  o^**  Ac.  (aancnf 
the  jurymen),  •«  here  duly  empannelled,*'  ••  by  the  said  sheriff  of^*  A&«  ^^la  posHMice  cST  and  la 
obedience  to  a  warrant  made  and  issued  under,**  Ac,  (the  company's  aealj  ■•to  nm 4imtMA  aad 
delivered,  and  hereunto  annexed ;  who,  being  sworn  and  charged  aa  in  and  by  the  aaid  wnai 
directed,  upon  their  oaths  present  and  say  ibat  they  have  inquired  of,  found  and  aawwd,  and  do 
find,  assess  and  give  this  their  verdict  for,  the  sum  of,**  &c^  to  be  paid  by  the  company,  ••lor  tbe 
purchase  o(**  Ac  (the  property  in  question),  ••  all  and  singular  which  said  premiaea  are  di  die 
said  warrant  particularised,  and  are  by  the  said  act  of  parliament  auihoriied  to  be  takea  by**  ibe 
company,  •*  for  the  purposes  in  ihe  said  act  mentioned.**  **  Whereupon,  I,  the  8aid^b«sril^  la 
pursuance  of  the  said  act,**  ««do  pronounce  and  give  judgment  for  such  purchase  money  so  a»> 
seased,**  Ac.,  •*  according  to  the  direction  of  the  said  act.*' 

Held  that,  on  the  warrant  and  inquisition  together,  it  was  to  be  intended  tbst  no  agieemcfit  codU 
be  nnade  between  the  parties,  and  therefore  tbe  jurisdiction,  under  sect.  138,  appeared  on  the  free 
of  the  proceedings. 

By  sect.  7.  the  company  could  not  take  any  ground  set  apart  and  used,  before  a  day  named,  as  aad 
for  a  garden  or  yard,  if  not  specified  in  the  schedule  to  the  act,  unless  the  omisnon  proceeded 
from  mistake,  and  should  be  so  certified  in  manner  before  provided  for  in  cases  of  oniotenaoosl 
errors  in  the  book  of  reference:  sect.  5  providing  tbar,  where  matters  were  erroneously  deaciibed 
in  that  book,  two  justices,  in  cate  of  a  dispute  about  the  tame,  might  certify  thai  the  eno- 
neooa  description  proceeded  from  mistake.  The  schedule,  in  many  instances,  specified  hoase, 
garden  and  yard,  together,  in  the  description  of  a  single  property.  The  land  in  queation  cea- 
tained  a  house,  and  land  in  the  same  curtilsge  with  the  hodee,  used  as  a  yard  and  garden  before 
the  day  named.  The  company  gave  the  owner  notice  that  they  should  apply  for  a*certificait 
as  to  omissions  on  the  schedule,  relating  to  a  house,  yard  and  garden:  the  justices  certified  for  a 
house,  reciting  that  they  did  so  on  proof  adduced.  On  the  trial  of  the  action,  the  jury  foood 
apecially  that  the  jrard  and  garden  were  parcel  of  and  included  in  the  description  of  rho  heas 
in  the  certificate,  but  left  to  the  court  whether  they  ought  to  have  been  separately  specified. 
Heldt 

1.  That  it  was  not  necessary  that  the  inquisition  should  mention  the  certificate. 

2.  That  the  certificate  itself,  and  the  epptication  for  it,  showed  a  dispute,  and  therefore  the  eenii- 
cate  showed  jurisdiction  without  expressly  averring  such  dispute. 

3.  That,  upon  the  finding  of  the  jury,  it  must  be  taken  thrft  the  certificate  vi&iently  described  dis 
yard  and  garden. 

Tbe  act  prescribed  the  general  line  of  the  railway:  and  afterwards  (sect.  59)  directed  that  it 
ahouM  pass  between  streets  A.  and  C,  and  so  as  to  leave  34  yards  between  tbe  lailwsy  acd 
either  A.  or  C;  or  otherwise,  if  there  were  not  24  yarda  between,  tbe  company  abonid,  if  re. 
quired,  purchase  such  space  as  was  less  than  24  yards,  and  also  lialf  of  A.  or  CL,  ss  the  case 
might  be.  The  railway,  without  devieting  from  the  line  first  prescribed,  passed  over  sncct 
A.;  but  the  company  bad  previously  purchased  the  wholo  of  street  A..  Held  that  this  wss  a 
compliance  with  sect.  59. 

Assumpsit  for  26/.  55.,  for  the  use  and  occupation  of  premises  described 
in  the  declaration  as  certain  messuages,  cottages,  cellars,  a  school  house 
and  ^premises.     The  defendants,  as  to  14/.,*paid  so  much  into   rs^q 
court :  and,  as  to  the  residue,  pleaded  non  assumpsit.     The  plain-   '*     ' 
tiff  took  the  14/.  out  of  court ;  and  joined  issue  as  to  the  residue. 

On  the  trial,  before  Maule,  J.,  at  the  Liverpool  Summer  assizes,  1839, 
it  appeared  that  the  action  was  defended  by  The  Manchester  and  Leeds 
Railway  Company,  who  had  entered  and  evicted  the  defendants  (then 
being  tenants  of  the  plaintiflf)  during  the  term  for  which  the  monev  was 
claimed.  The  question  was  whether  the  company  were  entitled  to  do  so, 
under  stat.  6  &  7,  W.  4,  c.  cxi.  (local  and  personal,  public)  "  for  making 
a  railway  from  Manchester  to  Leeds." 

Several  questions  of  law  and  fact  arose :  and  it  wa^  finally  arranged, 
with  the  sanction  of  the  learned  judge,  that  the  opinion  of  the  jury  should 
be  taken  on  all  the  questions  of  fact,  and  a  special  verdict  framed  on  the 
*fiiidinff;  and  that  judgment  should  be  entered  in  the  Court  of  regan 
Qaeen^  Bench,  mccordbg  to  the  view  taken  by  the  learned  judge  ^ 
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at  Nisi  Prius.  The  juiy  having  returned  iheir  yerdict  on  the  seyeral 
points  submitted  to  themi  his  lordship  decided  that  the  defendants  were 
entitled  to  the  postea. 

The  material  provisions  of  the  act  were  the  following. 

Beet.  1  incoiporttes  ^The  Manchester  and  Leeda  Railway  Company.** 

Sect.  3  makes  it  lawful  for  the  company  to  make  and  maintain  a  railway,  in  the  line  or 
cooise,  and  upon,  across,  under  or  over  the  lands,  delineated  on  the  plans  and  described  in  the 
books  of  reference  deposited  respectively  with  certain  clerks  of  the  peace;  which  lands  are  d6- 
aeribed  as  passing  through  certain  parishes,  dice.,  in  Lancashire  and  Yorkshire,  including  the 
borough  of  Leeda 

Sed.  4  recites  that  •*  maps  or  plans  and  sections,  describing  the  line  of  the  said  railway,  and 
tfae  lands  in,  through,  under,  or  over,  stid  upon  which  the  same  is  intended  to  be  carried  or 
cuule,  together  with  books  of  reference  thereto  containing  lists  of  the  names  of  the  owners  and 
occupiers  or  reputed  owners  and  occupiers  of  such  lands,  have  been  deposited"  with  certain 
clerks  of  the  peace. 

Sect.  5.  M  Provided  alwajrs,  and  be  it  further  enacted,  That  it  ahall  be  lawful  for  the  said 
company  to  make  the  said  railway  and  other  works  upon,  in,  over,  or  through  the  lands  de- 
lineated on  the  said  maps  or  plans,  although  such  lands,  or  any  of  them,  or  the  situation  thereof 
respectively,  or  the  name  of  the  owners  or  of  the  occupiers  thereof  respectively,  may  happen  to 
be  omitted,  mis-ststcd,  or  erroneously  described  in  this  act  or  in  the  schedule  thereto,  or  in  the 
■aid  books  of  reference,  if  it  shall  appear  to  any  two  or  more  justices  of  the  peace  for  the 
•aid  county  palatine  of  Lancaster,  or  for  the  West  Riding  of  the  county  of  York,  or  for  the 
borough  of  Leeds  (in  case  of  a  dispute  about  the  same)  and  be  certified  by  writing  under  their 
hands,  that  such  omission,  mis-statement,  or  erroneous  description  proceeded  from  mistake; 
and  the  certificate  of  the  aaid  justices  shall  be  deposited  with  and  remain  in  the  cjstody  of  the 
clerk  of  the  peace  for  the  said  county  palatine  of  Lancasterj  or  for  the  said  West  Riding,  or  for 
the  said  borough  of  Leeds,  as  the  case  may  require.** 

8ect.  7.  ^  Provided  also,  and  be  it  further  enacted,  That  nothing  herein  contained  shall  an* 
ihorixe  the  said  company,  or  any  person  acting  under  their  authority,  to  take,  injure,  or  damage, 
for  the  purpoaes  of  this  act,  any  house  or  other  building  which  was  erected  or  built  on  or  before 
the  80th  day  of  November,  1835,  or  any  ground  which  was  then  set  spart  and  used  as  and  for 
a  garden,  orchard,  yard,  park,  paddock,  plantation,  planted  walk,  or  *avenue  to  a  house, 
or  any  enclosed  ground  planted  as  an  ornament  or  shelter  to  a  house,  or  planted  and 
•Bt  apart  as  a  nnrseiy  for  trees,  other  than  and  except  such  as  are  specified  in  the  schedule  to 
this  act  annexed,  without  the  consent  in  writing  of  the  owner  and  occupier  thereof  respectively, 
onless  the  omission  thereof  in  such  schedule  shall  have  proceeded  from  mistake,  and  unless  it 
thall  be  so  cenified  in  manner  hereinbefore  provided  for  in  cases  of  unintentional  errors  in  the 
laid  book  of  reference.** 

Sect.  59  enacts  (among  other  things)  that  the  railway,  in  crossing  the  lands  of  the  Bishop 
of  Bristol  and  Joseph  Livesey, «« shall  pass  between  certain  newly  laid  out  streets  there  called 
Allen  street  and  Charlea  street,  and  so  as  to  leave  a  space  of  twenty.four  yards  at  the  least  be- 
tween the  said  railway  and  one  of  the  ssid  streets  called  Allen  street  and  Charles  street ;  or 
otherwise,  in  case  there  shall  not  be  a  space  of  twenty-four  yards  between  the  said  railway  and 
either  or  both  of  the  said  streets  called  Allen  street  and  Charles  street,  the  said  company  shall, 
if  required,  purchase  such  space  or  spaces  as  shall  be  less  than  twenty.four  yaids,  and  also  one 
half  of  Allen  street  or  Charles  street,  or  both,  as  the  case  may  be.** 

Sect.  94  gives  the  ordinary  powera  to  the  company  as  to  entering  into  lands,  executing  works, 
Ac,  ^  making  full  satisfaction  in  manner  hereinafter  mentioned  to  ail  persons  and  corporations 
interested  in  any  lands  which  shall  be  taken,  uaed,**  4ec. 

SecL  120  empowers  parties  interested,  ^.,  to  contract,  sell,  convey,  Ac 

Sect.  138.  **  And  for  settling  all  diflferences  which  may  arise  between  the  said  com|iany 
and  the  several  owners  and  occupiers  of  or  persons  interested  in  any  lands  which  shall  or  may 
be  taken,  used,  damaged,  or  injuriously  affected  by  the  execution  of  any  of  the  powera  hereby 
granted,  be  it  further  enacted.  That  if  any  person,  corporation,  or  trustee  so  interested  or  Ki«ti- 
tlad,  and  capacitated  to  sell,  agree,  convey,  or  release  as  aforesaid,  or  any  other  person,  shall 
not  agree  with  the  said  company  as  to  the  amouat  of  such  purchase  money  or  satisfaction,  re« 
compense  or  other  compensation  as  aforesaid,  or  if  any  of  the  parties  entitled  to  receive  such 
purchase  money,  satisfaction,  recompense,  or  other  compensation  as  aforecaid  ahall  refuse  to 
accept  such  purchase  money,  satisfaction,  recompense,  or  other  compensation  as  aforesaid  as 
aball  be  ofiered  by  the  aaid  company,  and  shall  give  notice  thereof  in  writing  to  the  said  couip 
paoy  within  one  calendar  month  next  after  soch  ofier  shall  have  been  made,  and  the  party  giving 
Mcb  notice  ibaU  therein  requeat  that  the  matter  in  dispute  may  he  submitted  to  the  ' 
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The  schedule  to  the  statute  set  out  the  oxniers,  lessees,  occapiers,  and 
description  of  property. 

The  following  are  three  consecutive  items  of  the  forms  referred  to  in  the 
argument  for  the  plaintiff. 


No.  on 
Plans. 

Owners,  or 
repoled 
Ownezs. 

u^ 

Ooeapiais.   • 

Desai|Mloii  of  Pftp8tly« 

35 
43 
44 

Ditto 
Ditto 
Ditto 

m                               m 
m 

Enost  Hannibal 
Becker. 

Mary  Hyde    -     - 
James  Hjde  -     - 
James  Whitehead 

Farmboose,  outboildiBfa, 

yard,  and  garden. 
House,  yard,  Mrdea*  and 

onUmildingn. 
Beeiahop. 

The  special  yerdict  was  in  substance  as  follows: 

Before  stat.  6  &  7  W.  4,  c.  cxi.,  defendants  were  tenants  to  plaintiff  of 
the  premises  specified  in  the  declaration  and  particulars  of  demand,  the 
premises  being  in  the  occupation  of  twenty-one  undertenants.  The  origi* 
nal  particulars  of  demand  claimed  a  year's  rent  of  26/.  &s.  *{6L  1  Is.  r«Q^ 
3d.  per  quarter),  from  Christmas,  1837,  to  Christmas,  1838,  of  a  ^ 
house,  cotta^,  two  cellars  and  a  school-house.  These  particulars  were 
amended  by  mserting,  after  ^*  school  house,''  the  words  yard  and  gar- 
den." The  Manchester  and  Leeds  Railway  Company  entered  on  the 
premises,  18th  June,  1838,  and  ejected  defendants  and  their  twenty-ooe 
nnder  tenants.  The  tenancy  would  have  continued,  and  plaintiflf  hare 
been  entitled  to  all  the  rent  claimed,  unless  the  tenancy  was  determined  bj 
the  eviction,  and  under  the  facts,  &c.,  stated  in  the  verdict.  The  juij 
find  that  the  defendants  did  promise,  as  alleged  in  the  declaration,  as  to 
the  residue  beyond  the  14/.,  unless  the  defendants  ceased  to  be  tenants  to 
plaintiff  by  virtue  of  the  eviction,  the  proceedings  of  the  company,  and  the 
iacts,  &c.,  found  in  the  verdict:  if  they  did  so  cease,  &c.,  the  defendants 
did  not  promise,  &c. 

Stat.  6  &  7  W.  4,  c.  cxi.  received  the  royal  assent  4th  July,  1836.  Oa 
30th  November,  1835,  a  map  and  book  of  reference  were  deposited  with 
the  clerk  of  the  peace.  The  messuages,  &c.,  mentioned  in  the  notices  of 
the  company,  warrant  and  inquisition  (hereafter  referred  to),  comprehend* 
ing  the  premises  mentioned  in  the  declaration  and  particulars  of  demand, 
were  delineated  in  the  maps  and  described  in  the  books  of  reference. 

The  company  had  occasion  to  purchase  the  messuages,  &c.,  particular- 
ized in  the  notices  of  the  company,  and  in  the  warrant  and  inquisition, 
including  the  premises  in  the  declaration  and  particulars ;  in  all  of  which 
'the  plaintiff  claimed  to  be  interested.  Notices,  that  the  lands  were  required 
by  the  company,  were  served,  on  behalf  of  the  company,  upon  plaintiff 
and  defendants,  and  the  other  persons  to  whom  they  were  addremd,  all 
*of  whom  were  interested  in  the  premises,  or  reputed  so  to  be.  r^ggj 
The  verdict  set  out  the  form  of  notice,  which  required  the  parties  *^ 
to  treat  and  agree  with  the  companv  for  the  sale,  conveyance  and  release 
of  dieir  estates  and  interests,  and  lor  the  satisfaction,  recompense  or  com- 
pensatioB  to  be  paid  to  them.  And  the  parties  were  thereby  required  to 
take  notice, 

•^Tbet,  H  for  the  ipaee  of  twenty-one  days  next  efier  the  senrice  of  this  notice,  yo* 
neglect  or  nfoee,  ojr  shall  not  agree  with  the  said  company  for  the  vahie,  and  also  for  the 
'cooTsyanoe  and  ralftase  of  your  said  estate  and  interest,  or  your  respectire  estate  and  nn 
and  for  the  aatislactioD,  recompense  or  compensation  to  be  paid  for  any  damage  losi  or 


987]  2  Adolphus  &  Ellis,  N.  S.  1011 

H  tfamiid  iWiiiflid  by  yon,  or  any  of  yoo,  b?  reaaoD  of  the  esecDtioo  of  any  of  the  powers,** 
kc^  <AaatboriSi4^  ^  by  reason  of  the  severing  or  dividing  of  your,  or  any  of  year,  land,  and 
ilio  for  or  od  Aleonnt  of  any  damage,  loss  or  any  inconvenience  which  may  be  sustained  by 
yoD,  or  any  df  f  ou,  by  reason  of  the  taking  of  the  same  lands  and  bereditamenis  for  the  pur- 
lioses  of  the  Mifl  act,  m  by  reason  of  the  execution  of  any  of  the  powers  of  the  same  act,  or  if 
you,  or  any  of  ^oii«  shall  by  reason  of  absence  be  prevented  from  treating,  or  shall  by  reason  of 
any  impedimenl  or  disability,  whether  provided  for  by  the  said- first  mentioned  act**  (a  second  act 
was  recited  in  tba  notice,  but  is  iiimiaterial  here)  **or  not»  be  incapable  of  making  such  agree- 
ment, conveyance  or  release,  aa  shall  be  necessary  or  expedient  for  enabling  the  said  company 
10  take  snch  lands,  or  to  proceed  in  making  the  aaid  railway  and  other  worka,  or  shall  not  di^^ 
close  and  prove  ibe  atate  of  the  title  to  the  premises  of  which  you  msy  be  in  possession,  or  of 
the  shsre,  interest  or  charge  which  you  claim  to  be  entitled  unto  or  interested  in,  or  in  case  an 
sgreeoient  for  compensation  for  the  purchase  of  the  said  lands  cannot  be  made,  then  the  aaid 
sompany  will  issue  a  warrant  for  the  purpose  of  causing  a  jury  to  be  summoned  in  manner  pre- 
•eribed  by  the  first  mentioned  act  for  making  such  inquiry  and  assessment  Sb  is  therein  speci- 
fied, and  will  alao  take  such  further  proceeding  as,  under  any  of  the  circumstances  hereinbefore 
mentioned,  they  are  by  either  of  the  said  acta  empowered  to  do.** 

The  plaintiflfdid  not  disclose  his  title,  nor  agree  with  the  company.  On 
17th  January,  1838,  the  company  issued  their  warrant,  under  their  com- 
moD  seal,  to  the  sheriff  of  Lancashire.  The  verdict  set  out  the  warrant, 
which  was  as  follows : 

*•  Lancashire,  to  wit.  To  the  sherifT  of  the  county  palatine  of  Lancaster.  We,  The  Maii- 
wQOcn  Chester  aixi  Leeds  Railway  Company,  incorporated  •by  an  act,*'  Ac,  •*  do,  by  this  our 
sfooj  wurrant^  pnreuant  to  the  powera  for  that  purpose  given  to  as  by  the  said  act,  require 
foa,  the  said  sherifT,  to  summon,  empannel  and  return  a  jury  of  at  least  eighteen,**  dec.,  ■•  to  be 
and  appear  before  you,  the  said  sheriff,  at  the  house  of,**  dtc,  on  Friday,  Sd  of  February  next, 
at  ten  in  the  forenoon, "  in  order  that  you,  the  aaid  sheriflT,  may,  out  of  the  persons  so  summon- 
ed,** ^.,  ••swear  or  cause  to  be  sworn  twelve,  who  shall  be  a  jury  for  the  purpose  of  inquiring 
of,  assessing,  and  giving  a  verdict  for,  the  sum  of  money  to  be  paid  to  Henry  Taylor,**  diic., 
**  William  Ctemson,  Joseph  Vaughan,**  Sic^  "or  other  the  peraon  or  persons  interested  therein, 
for  the  purchase  of.  Firstly,  all  that  piece  or  parcel  of  land,**  dec.,  (describing  certain  premises): 
**  which  pieces  of  land,  and  the  buildinga  thereon,  as  delineated,**  &c.,  **  are  about  to  be  pur- 
cbssed  and  taken  under  (he  authority  of  the  said  act,  and  used  for  the  purposes  of  the  said  rail- 
way;  and  also  the  sum  of  money,  if  any,  to  be  paid  to  the  said  Henry  Taylor,**  &c  <•  William 
Clemson,  Joseph  Vaughan,**  dice.,  •*  or  other  the  person  or  persons  entitled  thereto,  by  way  of 
satisfaction  br  compensation  to  the  ownere,  or  reputed  owners,  snd  occupiera  of  the  saki  pieces 
or  parcels  of  land,  cottagea,  buikfinga,  hereditaments  and  premises,  or  other  the  persons  inte- 
rested therein  respectively,  either  for  the  damage  (if  any)  which,  before  the  said  2d  day  of  Feb- 
ruary next,  shall  have  been  done  to  or  sustained  by  the  owners,  or  reputed  owners  or  occupiers 
of  the  pieces  or  parcels  of  land,  cottages,  buildings,  hereditamenta  and  premises  hereinbefore 
mentioned,  or  other  persons  interested  therein  respectively,  by  reason  of  the  execution  of  any  of 
the  works  by  the  said  act  authoriaed,  or  by  reaaon  of  the  severing  or  dividing  the  land  through 
which  the  aaid  railway  is  intended  to  be  made,  or  for  or  on  account  of  any  damage,  loas,  incon- 
venience or  injury  by  reason  of  the  execution  of  any  of  the  powera  of  the  aaid  act,  or  for  the 
future  temporary  or  perpetual,  or  for  any  recurring,  damage  (if  any)  which  shall  or  may  be  done  or 
sustained  aa  aforesaid,  and  the  cause  or  occasion  of  which  shall  hsve  been  in  part  only  obviated, 
removed  or  repaired  by  the  said  company,  and  which  cannot  or  will  not  be  further  obviated,  re- 
moved or  repaired  by  them;  such  satiafiustion  or  compensation  to  be  inquired  into  and  ssseeMd 
separately  from  the  value  of  the  said  lands,  cottages,  buiUinga,  heieditaments  and  premises,  so  to 
be  taken  aa  aforesaid." 

The  warrant  was  delivered  to  the  sheriff:  and  it  included  the  premises 
in  the  declaration  and  particulars.  Notice,  of  more  than  seven  days,  of 
the  time  and  place  at  which  the  juiy  were  required  to  be  returned,  was 
served  by  the  company  on  plaintiff,  defendants,  and  the  other  persons 
named  in  the  notices.    The  verdict  stated  the  notice,  as  follows : 

*QRQ1  **  ^^  pursuance  of  an  act  of  parliament  paased,**  dee.,  ••  intituled » An  act  for  making  a 
^^^  J  Railway  from  Manchester  Co  Leeds,*  notice  is  hereby  given  you,  that  a  jury,  to  be  anm- 
moned,  empanelled  and  returned  according  to  the  provisions  of  the  said  Act,  will  come  and  appsar 
before  the  dieriff  of  the  county  palatiric  of  Lancaster,  at  the  house  of^*'  Ac^  **  on  FViday  the  9d 
day  of  Febmary*  1838,  at  ten  of  the  cloek  in  the  forenoon,  pradaely  af  iha  mum  day,  for  tlw  pv- 
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poM  of  inquiring  of,  asseMing,  and  giving  a  verdict  for,  fhc-tom  of  m^n^  lo  be  paid  far  ihft  por. 
chsse  o(t — Firstly,  all  that  piece  or  parcel  of  land,**  &c^  (deecribing  ibe  preoiiaeel:  •*  «bith 
pieces  of  land  and  the  buildings  ibereon,  at  delineated/*  &c^  ••are  about  to  be  purcfaased  asd 
taken  under  the  authority  of  the  said  act,  and  used  (or  (he  purposes  of  the  said  railway,  andtrimeof 
and  wherein  you,or8onie  or  one  of  you,  are  or  is  possessed,  entitled  or  interested,  or  are  or  iaicpowd 
SQ  to  be.  And  also  the  sum  of  money  to  be  paid  by  way  of  itaiisfociinn  or  compenaaiioii  lo  ifee 
owners,  or  reputed  owners,  and  occupiers  of  (be  said  pieces  or  parcels  of  land,  cottages,  bufldiafa, 
heredt laments  and  premises  hereinbefore  mentioned,  or  any  of  them,  or  other  the  persons  inef 
ested  therein  respectiTely,  either  for  (he  damage,  if  any,  which,  be  lure  (be  said  2d  day  of  Febrcasy 
nexr,  shall  have  been  done  to  or  sustained  by  the  owners,  or  repu(ed  owners,  or  •>ccupiei8  of  ihe 
Mid  pieces  or  parcels  of  land,  cottages,  buildings,  hereditaments  and  premises  hereinbefore  »»- 
tinned,  or  any  of  them,  or  o(her  persons  interested  therein  respectively,  by  reason  of  ibe  exccmi<ai 
of  any  of  file  works  by  thesaidact  authoriied,or  by  reason  oftbeseveringordividingany  of  fhebndb 
through  which  the  said  railway  is  in(ended  to  be  made,  or  for  or  on  account  of  any  daoHge^laa 
or  inconvenience,  by  reason  of  the  execution  of  any  of  (he  powers  of  thesaki  act,  or  for  the  futon 
temporary  or  perpetual,  or  for  any  recurring,  damage,  if  any,  to  be  so  done  or  suaiained  as  alM»> 
said,  and  the  cause  or  occasion  of  which  shall  have  been  in  pan  only  obviated,  removed  or 
repaired  by  (he  said  Manchester  and  Leeds  Railway  Company,  and  which  cannot  or  will  ooi  be 
further  obviated,  removed  or  repaired  by  them;  which  satisfaction  or  compensation  ia  to  be  ioqairei 
into  and  asseaMd  separately,*'  dec. ;  •*  when  and  where  you  may  artend  if  you  please ;  and  vrhAi 
and  where  you  are  hereby  required  to  produce  all  your  and  each  of  your  grants,  leases  or  agres* 
ments  for  leases,  valuations,  rentala,  receipts  for  rent,  and  other  evidences,  papers  and  wriUBii 
whatsoever  touching  or  relating-  to  the  hereditaments^  premises  and  matters  aforesaidt  or  aay  of 
them.  Dated  this  30th  day  of  January,  183a 
•*To  Henry  Taylor,**  dtc,  **■  Williatn  Clemson,  Joseph  Vaughan,**  dccn  **  ^^  to  all  and  cfwiy  te 

owners,  lessees  and  occupiera  of  the  said  landa  and  piemiaes,or  any  of  (bem;  and  all  and  every 

•persons  having  any  e8(a(e  or  interest  therein.** 

*The  notice  included  the  premises  in  the  declaration  and  particu-  raoAA 
lars,  and  coiresponded  with  the  warrant.  A  jury  was  summoned.  ^ 
A  protest  was  serred  by  the  plaintiff  on  the  solicitor  of  the  corapany,  and 
on  the  under  sheriff,  denying  the  right  of  the  company  to  take  the  pre- 
mises, or  of  the  jury  to  assess  tlie  Talue,  inasmuch  as  the  property  was  not 
sufficiently  described  in  the  books  of  reference,  or  in  the  schedule  annexed 
to  the  act,  nor  was  the  omission  in  the  schedule  cured  by  the  certificate 
after  mentioned.  The  jury  attended  on  the  day  and  at  the  place  named  in 
the  warrant  (2d  February,  1838).  The  plaintiff  attended  under  protest, 
making,  however,  no  other  objection  either  as  to  notice  or  want  of  interest 
No  evidence  was  given  of  the  plaintiff's  title  or  of  that  of  any  other  party. 
The  plaintiff  examined  witnesses  as  to  value,  and  did  not  require  a  sepa- 
rate assessment.  An  inquisition,  verdict  and  judgment  were  taken  and 
drawn  up  in  writing,  signed  and  sealed  by  the  sheriff  and  jurors,  and  fintb- 
with  deposited,  and  duly  kept,  by  the  clerk  of  the  peace  of  Laocaschiic 
among  the  records  of  the  quarter  sessions  of  the  county. 

The  special  verdict  then  set  out  the  inquisition. 

^Lancashire,  to  wit.  An  Itiquiaition,  verdict  and  jodgment,  had,  taken  and  gntn^  at  ifas 
'bouse  of,**  dec,  ••  on  Friday,  the  2d  day  of  Februaiy,  1836,  before  um,  Thomaa  Bright  Ooas, 
Esquire,  sheriff  of  (he  said  county  palatine  of  Lancaster,  pursuant  to  an  act  of  parliameiH  nadeaad 
passed  iu  (he  siiih  and  seventh  yeara  of  the  reign  of  bia  late  Majesty  King  William  the  Foimlw 
•intituled* An  Act  for  making  a  Railway  frotn  Manchester  to  Leeds,*  on  the  oatha  ofSanMel 
''Altcock,'*&c.,  (naming  the  Jurors),  MBufficieni  and  Indifferent  men,  qualified,*'  SoCt  *'he»a  dsitf 
ampannelled,  summoned  and  returned  by  the  said  sheriff  of  iba  said  county  palatine,  in  paraoaM* 
of  and  in  obedience  to  a  warrant  made  and  issued  under  the  common  seal  of  the  Mancbeaier  and 
Leeds  Railway  Company,  to  roe  directed  and  delivered,  and  hereunto  anneied;  wbo,  being  awora 
and  charged  as  in  and  by  the  said  warrant  directed,  upon  (heir  oaths  present  and  aay  that  (key 
Hiave  inquired  of,  found  and  aassssed,  and  do  find,  aaseae  and  give  this  iheir  vardiet  for,  the  maa  of 


17,000/1  to  bapaid^  the  said  Manchester  and  Leeds* Railway  Comtnny,  for  iba  r^qai 
purchase  of,— Firstly,  all  tbat  piece  or  parcel  of  land.**  drc,  (describing  tlie  premiaaa):  L  ^^^ 
•^all  and  shigalar  wiiich  said  premises  are  in  rha  iaid  warrant  particulanaed,  and  are  by  tha  mi 
%et  ^patliament  aiitboriaed  to  be  taken  by  the  said  Mkndheater  and  Leeda  Railway  Coiaiiaar  kt 
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ibe  purposes  in  the  asid  act  nieDtioiie<|*  And  tbe  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present  and  say  that  they  have  inquired  of,  and  do  find,  that  there  is  no  sum  of  money  to 
be  paid  by  the  Manchester  and  Leeds  Railway  Company  by  way  of  compensation  and  saiisfsction 
for  sny  damage,  ii^ury  and  loss,  by  them  directed  to  be  inquired  of,  as  in  the  said  warrant  men- 
tioned.  And  the  jurors  aforesaid  are  not  required  to  settle  what  shares  snd  proportions  of  the 
purchase  money  and  compensation  money  aforesaid*  by  them  assessed  as  aforesaid,  should  be 
allowed  to  any  person  or  persons  having  a  particular.estate,  term  or  interest  therein.  Whereupon 
I,  tlie  said  sherifl^  in  pursuance  of  the  said  act  of  parliament,  do  pronounce  and  give  judgment  for 
such  purchase  money,  so  assessed  as  aforesaid  by  the  said  jurors,  sccording  to  the  direction  of  the 
said  act 

••In  witness  whereof,  I,  tbe  ssid  sherifi|  have  hereunto  set  my  hand  and  the  seal  of  my  office, 
and  the  jurors  aforesaid  have  hereunto  set  their  handa  and  seals,  the  day  and  year  first  above 
written," 

The  special  verdict  found  that  the 'messuages,  &c.,  mentioned  in  the 
notices,  v^arrant,  incjuisition,  verdict  and  judgment,  included  those  in  the 
declardtion  and  particulars.  On  12th  April,  1838,  the  company's  solicitor 
applied  to  the  plaintiflfto  produce  his  title ;  which  the  plaintifTdid  not  do ; 
nor  did  he  convey  the  premises.  On  3d  May,  1838,  tne  plaintiff  wrote  to 
the  clerk  of  the  company,  denying  the  authority  of  the  company  to  take  the 
premises,  and  refusing  to  submit  to  the  decision,  or  to  convey.  Two  direct- 
ors of  the  company  drew  a  cheque  for  17,000/.,  payable  to  pfaintiflTor  bearer, 
with  a  memorandum,  on  the  face  of  it,  that  it  should  be  paid  into  the  Bank 
of  England  under  the  direction  of  the  agents  of  the  solicitor  of  the  company. 
The  agents  procured  the  Accountant  General  of  the  Exchequer  to  direct 
the  bank  to  receive  the  sum,  which  the  bankers  paid  from  the  funds  of  the 
•9921  ^^^P^^Yj  ^y  *ordpr  of  the  directors  of  the  company,  on  7th  June, 
-'  1838,  into  uie  Bank  of  En^and,  in  the  name  and  with  the  privity 
of  the  Accountant  General  of  the  Exchequer,  and  placed  to  his  account, 
to  the  credit  of  the  plaintiff  and  other  parties  named,  and  all  others  inter* 
ested  in  the  lands,  &c.,  mentioned  or  referred  to  in  the  inquisition.  The 
parties  named  were  the  parties  interested,  so  far  as  the  company  could  de- 
scribe them.  On  18th  June,  1838,  the  company  entered  and  took  posses- 
sion of  the  premises  in  the  declaration  and  particulars  mentioned,  with  all 
the  land  mentioned  in  the  warrant,  inquisition,  verdict  and  judgment,  and 
evicted  defendants,  claiming  title  to  all  the  lands,  &c.,  under  the  act,  war- 
rant, inquisition,  verdict,  judgment,  payment  of  money,  and  other  proceed- 
ings aforesaid. 

All  the  lands,  &c.,  in  the  notice,  warrant  and  inquisition  were  sufficient- 
ly delineated  in  the  plans,  and  described  in  the  books  of  reference.  All 
the  messuages,  &c.,  in  the  notices  and  warrant  (omitting  the  inquisition), 
which  were  to  be  specified  in  the  schedule  to  the  act,  were  sufficiently  so 
specified,  except  tbe  premises  in  the  declaration,  and  particulars  of  de- 
mand ;  but  these  were  omitted  in  the  schedule.  These  were  then  de- 
scribed in  the  special  verdict  as  follows. 

'*  The  premises  mentioned  in  the  said  declaration,  and  specified  in  the 
said  particulars,  are  situate  on  the  north  east  side  of  the  street  called  St. 
George's  street  in  Manchester,  which  leads  at  right  angles  from  the  Old- 
ham Road,  In  a  northwesterly  direction  to  ,St.  George's  church."  "  The 
school  house,  mentioned  in  the  plaintiff's  said  particulars,  is  a  building 
nearly  square,  fronting  to  St.  George's  street ;  and  the  said  school  house 

9911   ^^^'  ^^  ^^  ^^^  ^^  passing  the  act  of  parliament,  and  at  *the  time 

-I   of  holding  the  said  inquisition  aforesaid,  in  the  possession  of  the 

Reverend  James  White,  as  undertenant  to  the  defendants."    '^  The  cel- 

rf,  mentioned  in  the  plaintiff's  particulars,  were  under  the  said  school 
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house,  and  were  part  and  parcel  of  the  same  building ;  an(I»  B.t  the  time 
of  passing  the  said  act  of  parliament,  the  same  were  in  the  occupation  of 
Richard  Fitzgerald  and  Mary  Thompson,  as  undertenants."  ^^  The  house, 
mentioned  in  the  plaintiff's  particulars,  adjoins  on  the  south  east  side  of 
the  school  house,  and  fronts  principally  towards  the  south  east ;  but  the 
offices  are  built  at  right  angles  to  that  front,  so  as  to  face  St.  George's 
Street ;  and  the  line  of  the  offices  is  continued  by  a  wall  which  fences  off 
a  yard  behind  the  same."  *'  Along  the  north  east  side  of  St  George's 
street  is  built  a  wall  parallel  to  the  said  offices,  and  continuing  wall  before 
mentioned,  and  fencing  off  the  said  house  from  the  street :  and  the  area 
included  between  the  said  south  east  front  of  the  said  house,  the  said  front 
of  the  said  offices  and  continuing  wall,  and  the  said  other  wall  built  paral- 
lel thereto,  being  in  length  twenty  yards,  and  in  width  seven  ^ards,  had 
been  used  as  a  ^rden  ;  and  behind  the  said  offices  and  adjoining  thereto 
is  a  yard,  contaming  sixty  sc^uare  yards,  of  which  the  soutti  east  wall  of 
the  said  offices,  and  the  contmuing  wall  before  mentioned,  constitute  two 
sides ;  and  in  which  yard  are  the  privy  and  conveniences  belonging  to  the 
said  house."  ^'  The  only  entrance  to  the  house  from  the  street  is  through 
a  ^te  and  across  the  said  space  of  ground  to  the  door  in  the  said  wall  ad- 
joining St.  George's  street,  on  the  south  east  front  of  the  said  house ;  and 
the  only  entrance  to  the  yaixl  from  the  street  is  through  the  same  gate  and 
across  the  said  space,  and  throudi  a  yard  door  placed  *in  the  said  r»QQ4 
continuing  wall  which  fences  off  the  said  yard."  These  are  the  '- 
garden  and  yard  in  the  particulars. 

The  house,  yard  and  garden,  at  the  time  of  passing  the  act,  were  occn- 
pied  by  defendants'  undertenant,  McFarlane.  The  cottage,  at  the  time  of 
the  act,  was  occupied  by  Swan  under  the  defendants.  On  12th  October, 
1837,  the  clerk  to  the  company  served  a  written  notice  on  the  plaintiff, 
and  a  duplicate  on  13th  October,  1837,  on  defendants,  and  other  persons 
interested.    The  notice,  then  set  out,  was  as  follows. 

•*  You  are  required  to  take  notice  that,  on  Saturday,  the  S8th  day  of  October,  inetapt,  at  elereo 
o*c]ock  in  the  forenoon,  at  ibe  magiatratea'  room  in  the  New  Bailey,  in  Salford,  an  application  will 
be  made  to  the  magiatratea  then  preaent,  for  a  certificate  under  their  handa  that  certain  omnsooi 
in  the  achedule  to  an  act,**  dlEc,  ••  proceeded  from  miatake,  which  omiaaiona  relate  to  a  cenain 
houae,  cottage,  cellars,  school,  yard,  garden  and  bereditamenta  in  the  township  of  Manchester,  in 
which  you  or  aome  of  you  are  iniereated  as  owners,  leasees  or  occupiers  respectively. 

••To  Henry  Taylor,**  ^.,  ••William  Clemaon,  Joaeph  Vaughan,*'  &c. 

On  28th  October,  1837,  application  was  made  to  the  magistrates  in  pur- 
suance of  the  terms  of  the  said  notice ;  and  the  plaintiff  attended  them. 
I'wo  justices  made  a  certificate,  as  follows. 

••We,  Shakspear  Phillips  and  Joaeph  Brotherton,  both  of  Mancheater,  in  the  county  of  Lao- 
castor,  Esquires,  two  of  her  Majesty's  justices  of  the  peace,  acting  in  and  for  the  county  palatine  of 
Lancaster,  having  carefully  inquired  into  the  circnmatances,  and  had  good  and  satisfactoiy  proofa 
adduced  before  us  of  the  facts,  do  hereby,  in  pursuance  and  exercise  of  the  power  and  auihoriiy 
given  and  granted  to  us  by  an  act,**  Ac,  ••  certify  that  the  several  tenements,  beredtiaroents  sod 
buildings  hereinafter  mentioned  and  specified  in  iha  schedule  hereunder  written  were,  by  mistake, 
omitted  to  be  inserted  in  the  schedule  to  the  sai<f  act  of  parliament.  And  we  do  further  certiiy 
that  the  namea  of  the  owners,  or  reputed  owners,  of  the  said  teneroenta,  herediiamenia  and  boiki- 
ings  in  the  township  and  parish  of  Mancheater,  enumerated  in  the  said  achedule,  are  mentioned  io 
the  book  of  reference  to  the  plan  of  the  said  railway,  depoaited  with  the  clerk  of  the  peace  for  die 
aaid  county  palatine  of  Lancaster  on  the  30ih  day  of  ^November,  1835.  And  we  do  fur-  rtggg 
ther  certify  that  the  said  several  omissions  referred  to  in  this  our  certificate,  or  in  the  ■> 
schedule  hereunder  written,  have  proceeded  from  mistake,  and  that  the  said  several  tenenwnt^ 
boildinga,  bereditamenta  and  premises  in  this  our  certificate  mentioned  or  referred  to  appear  to  at 
CO  be  required  for  the  purposes  of  the  said  railway  by  the  sakl  act  authorised  to  be  made,  and  to  bs 
within  and  subject  to  the  powers  and  authorities  in  and  by  the  aaid  act  given  to  the  company  e' 
proprietors  thereby  incorporated.     Aa  witneas  our  hands,**  Sic,    Dated  28th  October,  1837. 
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Ownemor  repated 
Owner. 
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Occapiers. 

De«ci  ption  of 
prcperty. 

25 

1 

Henry  Tmjrlor.  Eaq..  an 
Interest  therein  being 
claimed    by   Ebeneier 
Thomson    and   James 
Thomson.   . 

William  Clemson 
and 

John  MacFarlaue/ 
John  Swan, 
Richard  Fifigerald, 
Mary  Thomson, 
Rev.  James  While. 

Houae, 
Cnttaee. 
Two  Cellars 
snd  SchooL 

Signed  by  the  iwo  justices. 

This  certificate  was  duly  deposited  TiFith  the  clerk  of  the  peace.  The 
plaintiff  appealed  to  the  quarter  sessions,  and  the  certificate  was  there  con- 
firmed on  16th  January,  1838. 

The  special  verdict  identified  the  parties,  &c.,  and  found  that  the  house, 
cottage,  cellars  and  school  house  were  sufficiently  specified  in  the  certifi- 
cate :  and  that  the  yard  and  earden,  at  the  time  of  the  act  passing,  and  on 
30th  November,  1835,  and  mence  hitherto,  were  parcel  of,  and  included 
in  the  description  of,  the  Jxouse  specified  in  the  schedule  to  the  certificate, 
and  occupied  therewith.  But  the  verdict  left  to  the  court,  whether, 
within  the  statute,  the  yard  and  garden  should  or  should  not  be  specified 
separately. 

The  verdict  then  found  that  the  company  had  executed  the  railway, 
crossing  the  lands  mentioned  in  sect.  59,  and  had  not  left  twenty-four 
yards  between  it  and  Allen  street,  but  had  passed  over  Allen  street,  the 
^qq^-i  ^company  having  previously  purchased  the  whole  of  Allen  street. 
-I  And  that  this  porition  of  the  railway  was  made  in  the  line  delineated 
in  the  plans  deposited  with  the  clerk  of  the  peace,  without  any  deviation 
therefrom. 

Judgment  having  been  given  for  the  defendants  in  the  Court  of  Queen's 
Bench,,  according  to  the  arrangement  at  Nisi  Prius,  the  plaintiff  brought 
error  in  the  Court  of  Exchequer  Chamber. 

The  case  was  argued  in  Michaelmas  vacation  (December  8th  and  9th), 
1841,  before  Tindal,  C.  J.,  Lord  Abingrr,  C«  B.,  Alderson,  Coltman, 
and  Maule,  Js.,  and  Parke  and  Rolfe,  Bs. 

Kelly,  for  the  plaintiff  in  error  (the  plaintiff  below).  The  question  is 
whether  the  company,  by  the  proceedings  detailed  in  the  special  verdict, 
acquired,  under  stat.  6  &  7  W.  4,  c.  cxi.,  a  right  to  evict. 

The  inquisition,  which  constitutes  the  judgment,  does  not  show  jurisdic- 
tion. Sect.  138  points  out  several  cases  in  which  a  jury  may  be  called  in 
by  the  company,  and  they  may,  in  each  of  such  cases,  issue  a  warrant  for 
a  jury,  which  is  to  assess  the  value,  &c.,  provided  notice  has  been  given 
by  the  company  to  the  party  with  whom  the  controversy  has  arisen.  No 
one  of  these  requisites  of  jurisdiction  appears  on  the  inquisition,  which 
states  only  that  an  inquisition,  verdict  and  judgment  have  been  had,  taken 
and  given,  pursuant  to  the  act,  in  obedience  to  the  company's  warrant, 
assessing  the  value  of  the  lands  there  specified.  It  does  not  appear  that 
any,  or,  if  any,  which,  of  the  cases  mentioned  in  the  act  has  arisen,  nor 
that  notice  has  been  given.  It  is  not  contended  on  the  part  of  the  plain- 
•Q971  *^*  ^^^  *^^  inquisition  ought  to  *show  matter  satisfying  the  provi- 

^^J  sions  which  occur  in  any  part  of  the  act  separate  from  the  clauses 

which  give  jurisdiction  :  the  objections  to  the  jurisdiction  arise  upon  those 

.  clauses.     The  rule  in  this  respect  has  lately  been  laid  down  in  Doe  dem* 
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Payne  v.  The  Bristol  and  Exeter  Railway  Company^  6  M.  &  W.  320, 
333,  339.  There,  as  here,  the  title  to  the  land  depraded  on  the  validitj 
of  an  inquisition  taken  under  a  railway  act.  It  was  objected  that  the  in- 
quisition did  not  show  that  all  the  capital  had  been  sabscribed,  as  wu 
required  by  a  separate  clause  in  the  act :  and,  in  answer,  it  was  contended 
that  this  was  not  an  adjudication  on  the  rights  of  parties,  but  a  mere 
inquest  of  office  to  ascertain  the  value  :  but  Pabke,  B.,  said :  "  The  ques- 
tion is,  whether  it  is  not  enough  to  state  in  the  inquisition  all  that  is  re^ 
quired  by  the  section  relating  to  the  inquisition  ;  and  whether,  if  there  have 
been  a  non-compliance  with  the  act  by  the  non-payment  of  the  capital, 
that  should  not  have  come  by  way  of  answer  from  the  plaintiff."  In  that 
tSLse  the  inquisition  contained  all  that  was  required  by  the  section  relating 
to  the  inqui.«ition,  and  therefore  was  free  from  the  objections  which  are 
made  here  ;  and  it  was  upheld  accordingly.  Thelangnage  of  Littlixialc, 
J.,  in  Refrina  v.  The  Trustees  of  Swansea  Harbour y  8  A.  &  E.  439— -(35 
E.  C.  L.  R.),  was  there  cited  to  show  that  the  requisites  even  of  the  sec- 
tion relating  to  the  inquisition  need  not,  on  the  face  of  the  inquisition,  ap- 
pear to  be  fulfilled  ;  but  it  was  admitted  that  the  court  in  that  case  had 
decided  only  that  the  parties  were  precluded  from  taking  the  objectioQ: 
and  Parke,  B.,  said,  I  see  the  sheriff  is  to  give  a  judgment;  therefore 
every  thing  necessary  to  give  him  jurisdiction  should  appear  *on  r^Qgg 
the  inquisition  and  judgment,  or  some  part  of  it."  That  is  so  here :  '- 
the  rule  therefore  applies,  which  requires  that  the  proceedings  of  inferior 
tribunals  should  show  jurisdiction.  And  the  judgment  of  Parke,  B.,  is 
conclusive.  He  says :  "  The  first  question  which  has  been  made  in  this 
case  is,  whether  the  inquisition  was  sufficient.  Now  it  must  be  admitted, 
according  to  the  authorities  on  tiiis  subject,  that  inasmuch  as  there  is  to  be 
an  extraordinary  jurisdiction  exercised  by  the  sheriff,  in  giving  judgment 
as  to  the  amount  of  compensation,  every  thing  that  was  made  preliminan 
bv  the  act  of  parliament  ought  to  be  set  out  on  the  face  of  the  inquisition.'^ 
l^he  warrant  is  indeed  referred  tor  in  the  inquisition  now  before  the  court : 
but,  supposing  that  to  be  incorporated  in  the  inquisition,  the  defects  are 
not  cured  ;  for  the  warrant  equally  fails  to  show  the  existence  of  those 
facts,  in  the  absence  of  which  it  is  not  a  valid  instrument :  the  inqui- 
sition therefore  is  invalid,  unless  it  can  be  held  that  merely  to  assert  in  an 
inquisition  the  existence  of  a  warrant  issued  by  one  party,  directing  the 
inquisition  to  be  held,  sufficiently  shows,  as  against  the  other  party,  the 
existence  of  fiacts  authorizing  the  proceeding.  [Lord  Abinger,  C.  B.  The 
sheriff  would  have  no  jurisdiction  to  inquire  into  the  preliminaiy  matter.] 
That  argument  was  suggested  when  the  present  inquisition  was  before  the 
Court  of  Queen's  Bench,  in  Regina  v.  The  Manchester  and  Leeds  RaUwan 
Company,  8  A.  &  E.  413,  422,  423— (35  E.  C.  L.  R.)  But  at  any  i^ 
the  inquisition  ought  to  show  what  ground  of  jurisdiction  the  iderior 
tribunal  assumes  to  exist.  [Lord  Abixger,  C.  B.  I  recollect  a  case  in 
which  this  questien  arose.  When  *Sir  William  Garrow,  then  r^ggg 
Attorney-General,  attended  on  behalf  of  some  company  in  a  com-  ^ 
pensation  case  before  the  Recorder  of  London,  he  claimed  to  begio,  on 
the  ground  that  it  lay  upon  the  company  to  show  jurisdiction  by  proving 
a  tender  and  refusal  of  compensation.  I  was  counsel  for  the  claimant  and 
opposed  this,  but  unsuccessfully.  But  afterwards  the  same  question  wsoBtj 
under  one  of  the  Bristol  Dock  Acts,  on  the  Oxford  circuit,  before  Tbdv- 
aoif ,  C.  B.,  who  decided  that  the  company  had  no  right  to  begin,  saying 
that  he  had  no  jurisdiction  to  inquire  into  the  matter,  the  act  entidioff  the 
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parties,  if  they  pleased,  to  try  the  queslion  before  the  judge  iiistead  of  the 
sheriff.  A  motion  was  afterwards  made  for  a  new  trial :  but  the  Court  of 
Queen's  Bench  confirmed  the  ruling  of  the  Lord  Chief  Baron,  saying  that 
the  other  practice  was  improper,  and'  that  there  was  no  jurisdiction  to 
inquire  into  the  preliminary  matter.  Another  case  of  the  same  kind  after- 
Wrds  occurred  before  Le  BiJkNC,  J.  He  ruled  in  the  same  way  ;  and  the 
Court  of  Queen's  Bench  confirmed  his  ruling  (a).  I  do  not,  boweyer^ 
state  this  as  showing  oonclusively  that  the  preliminary  matter  ought  not  to 
appear  on  the  face  of  the  inquisition.]  Whatever  be  the  rule  as  to  evidence 
on  the  inquiry,  the  authorities  show  decisively  that  the  inquisition  must 
disclose  the  facts  which  give  jurisdiction.  In  Rex  v.  Croke,  1  Cowp.  26, 
a  statute  (8  &  9  G.  3.  sess.  2,  c.  89,)  directed  that,  in  case  of  refusal  or 
inability  to  treat,  the  justices  of  Surrey,  at  auarter  sessions,  on  the  applica* 
^10001  ^^^^  ^^  ^^^  *mayor,  aldermen,  and  commons  of  the  city  of  Lon* 
-■  don  in  common  council  assembled,  might  summon  a  jury  to 
assess  the  value  of  lands,  notice  in  writing  having  been  first  given  to  the 
persons  interested.  The  order  of  sessions  (which  answers  to  the  inquisi* 
lion  here)  stated  only  an  application  by  the  mayor  and  commonality  and 
citizens  of  the  city  of  London,  and  a  proof  of  ^'  due  notice  having  been 

fiven."  The  order  was  removed  by  certiorari  and  quashed.  Lord 
Iansfield  there  said  :  ^^  This  is  a  special  authority  delegated  by  act  of 
parliament  to  particular  persons,  to  take  away  a  man's  property  and  estate 
against  his  will ;  therefore  it  must  be  strictly  pursued,  and  must  appear  to 
be  so  upon  the  face  of  the  order."  And  he  decided  that  the  order  was  bad 
ibr  not  stating  that  the  mayor,  aldermen  and  commons  in  common  council 
assembled  had  authorized  or  made  the  application,  and  also  for  not  show^ 
ing  that  a  notice  had  been  given  in  writing;  and  Aston,  J.  said,  that  the 
want  of  notice  was  '^  very  material,"  and  that  the  defect  was  not  cured  by 
the  party's  appearance.  On  both  points  that  decision  is  applicable  here : 
and  it  may  be  remarked  that  the  omission  to  state  that  the  plaintiff  had 
notice  of  holding  the  inquisition  is  a  fault  which  could  not  be  cured  by  the 
"warrant,  inasmuch  as  the  warrant  would  be  antecedent  to  any  notice  of 
holding  the  inquisition.  No  question  was  made  in  Rex  v.  Cro/cSy  1  Cowp. 
526,  whether  the  two  requisites  had  been  fulfilled  in  point  of  fact :  the  order 
was  quashed  simply  because  it  did  not  show  that  they  had  been  fulfilled. 
And  the  argument  which  has  been  suggested  here,  that  the  sessions  had  no 
^10011  jui'is^i^^^^^  ^  inquire  into  the  ^preliminary  matter,  would  have 
-I  applied  in  that  case.  In  Rex  v.  Mayor j  tfc.  of  liverpool^  4  Bur. 
2244,  an  inquisition,  taken-  before  the  sheriff,  was  quashed  for  defect  of 
jurisdiction,  because  it  did  not  show  a  notice  to  die  parties  interested  in 
the  lands.  In  Rex  v.  Manningy  1  Bur.  377,  a  road  act  (29  G.  2  c.  67,) 
empowered  the  surveyor  of  the  highways,  by  order  of  sessions,  after  giving 
ta  the  owner  or  occupier  of  certain  lands  six  days'  notice  in  writing  of  the 
application  for  si^ch  order,  to  dig  and  carry  away  eravel,  &c.,  and  other 
proper  materials  for  repairing  the  roads,  from  such  lands,  if  such  materials 
could  not  be  found  in  the  waste  or  common  grounds :  the  order  stated  that 
the  surveyor  bad  given  full  proof  that  six  days'  notice  of  the  intended  ap- 
plication to  the  court  had  been  given  by  the  surveyor  to  the  occupier,  and 
that  proper  materials  could  not  be  found  on  any  waste,  &c.  The  order 
waa  quashed :  and  two  objections  which  prevailed  were,  that  it  did  not 

(a)  CrettwetU  stated  that  the  same  rule  bad  been  followed,  oil  the  taking  of  this  inquisition,  at 
ill*  iiMianGe  of  Mr.  Taylofa  couoael,  after  argument  on  the  other  aide  by  the  couiuel  ixst,  iha 
company. 
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specify  what  species  of  material  could  not  be  found  on  the  waste  ana  wbat 
could  be  found  in  the  private  soil ;  the  other,  that  it  did  not  appear  that 
notice  was  given  of  the  intention  to  dig  in  any  particular  place.  An  ob- 
jection was  taken  also  that,  even  as  to  the  facts  found,  there  was  no  direct 
adjudication,  but  only  an  allegation  that  proof  was  given,  (see  Regina  v. 
LeiffiSj  8  A.  &  £.  881) :  as  to  which  Denisoi^,  J.,  said  :  *^  An  express  and 
direct  adjudication  may  not  be  necessary :  but  many  of  these  foundations 
of  their  authority  ought,  some  how  or  other,  to  appear  on  the  &ce  of  the 
order."  [Lord  Abinger,  C.  B.  Is  there  not  a  class  of  cases  showing 
that  jurisdiction  will  be  presumed  in  favour  of  an  order  of  justices,  Irat 
*ttot  in  favour  of  a  conviction  ?] .  That  distinction  formerly  pre-  r«|QQ9 
vailed,  though  later  cases  appear  to  have  superseded  it :  so  far  ^ 
as  it  may  exist,  it  is  in  the  plaintiff's  favour.  For  the  authorities  show 
that  orders  and  inquisitions,  of  the  same  nature  with  that  now  before  the 
court,  fall  under  the  class  in  which  the  jurisdiction  must  be  shown  on  the 
face  of  the  document,  and  will  not  be  presumed.  After  the  cases  in  loid 
Mansfield's  time,  just  cited.  Rex  v.  Bagshaw^  7  T.  R.  363,  was  decided, 
in  1797.  There  the  trustees  of  a  road  had  power,  by  act  of  parliament, 
to  use  lands  under  certain  circumstances,  paying  compensation  according 
to  the  assessment  of  a  jury,  where  the  party  interested,  on  notice  given  to 
him,  refused  to  agree,  &c.  The  trustees  made  an  order,  reciting  that  i 
dispute  subsisted,  and  that  under  the  powers  of  the  act  they  had  caused  a 
jury  to  be  sworn,  who  had  heard  counsel  and  evidence,  and  assessed  the 
damage,  &c.,  which  the  trustees  adjudged  to  be  paid.  That  order  wis 
much  fuller  than  the  present  inquisition.  But,  the  proceedings  having  been 
brought  up  by  certiorari,  it  was  objected  that  the  order  did  not  show  juris- 
diction, no  notice  being  stated.  It  was  answered,  dnat,  as  counsel  had 
been  heard  before  the  jury,  it  must  be  inferred  that  notice  was  given  or 
had  been  waived.  The  court  said,  '^  that  notice  to  the  parties  interested 
was  the  foundation  of  the  whole  proceedings  below,  and  that  therefore  it 
should  have  been  stated  ;  for  if  no  notice  were  s^ven,  the  trustees  had  no 
jurisdiction.  And  with  respect  to  counsel  having  been  heard  before  the 
jury,  they  said  it  did  not  appear  that  any  counsel  for  the  defendants  had 
been  heard."  This  remark  of  the  court  applies  to  the  ^present  r«iQQ3 
sent  case :  for,  in  fact,  as  appears  by  the  affidavits  in  Rex  v.  *- 
SagshaWj  7  T.  R.  363,  preserved  in  the  Crown  Office  (a),  the  court,  in 
that  case,  had  knowledge  that  both  parties  appeared  by  counsel :  the  an- 
swer, therefore,  which  the  court  gave  to  the  argument  that  counsel  had  been 
heard,  unquestionably  referred  to  what  appeared  by  the  inquisition.  In 
Bex  V.  Ml  SaifUSj  Southampton^  7  B.  &  C.  785,  an  examination  of  a 
soldier  had  been  taken  before  two  justices  of  Romsey  Infra,  under  the 
Mutiny  Act  of  22  G.  3,  c.  4,  which  gives  power  to  the  justices  to  take  the 
examination  of  a  soldier,  under  certain  circumstances,  provided  he  be  (^oa^ 
tered  in  the  place  of  which  they  are  justices.  The  examination  ooutted 
to  state  that  he  was  so  quartered :  and,  on  this  ground,  the  examination 
was  held  not  to  be  receivable  in  evidence.  There  the  doctrine,  that  juris- 
diction shall  be  presumed  until  the  contrary  appears,  was  expressly  disal- 
lowed by  both  Bayley  and  Holroyd,  Js.  ;  and  the  latter  said :  ^'  The  rule, 
that  in  inferior  courts  and  proceedings  by  magistrates  the  maxim  'omnia 
prsBSumuntur  rite  esse  acta'  does  not  appl^  to  give  jurisdiction,  has  never 
been  questioned.  Here,  then,  the  jurisdiction  should,  at  all  events,  have 
appeared  on  the  face  of  the  examination,  supposing  proof  of  it  aliunde  cot 

(tt)  Kelltf  produced  office  copiei  of  theee  affidavila. 
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to  have  been  necessaiy."  Rex  y.  HiilcoU,  6  T.  R.  583,  had  establidied 
that  the  distinction  between  orders  and  contictions  does  not  apply  to 
questions  of  jurisdiction,  both  being  void  if  they  fail  to  show  jurisdiction : 
and  this  is  confirmed  by  the  language  of  Bayley,  J.,  in  Rexy.  Ml  SaintSy 
*  10041  'S^^^P^^^Y  7  B.  &  C.  785  *The  principle  has  repeatedly 
'  been  applied  to  orders  of  magistrates.  In  Day  y,  Kingj  6  A.  &, 
E.  359,  an  order  for  payment  of  money,  issued  by  justices  under  the 
Friendly  Society  Act,  49  G.  3,  c.  125,  s.  3,  was  held  bad,  for  not  finding, 
in  direct  terms,  that  the  party  applying  for  the  money  was  a  member  of  the 
society  and  entitled  to  the  money,  and  that  the  party  against  whom  the 
order  was  made  was,  at  the  time,  an  officer  of  theS(>ciety :  and  the  justices 
were  held  liable  in  trespass  for  the  taking  of  goods  under  a  warrant  of 
distress  founded  on  such  order.  There  Williams,  J.,  stated  that  there 
was  no  difference  between  a  conviction  and  an  order.  In  Christie  y. 
Untrinj  11  A.  &  E.  373,  the  Lord  Chancellor,  under  stat.  6  G.  4,  c.  16, 
s.  18,  had  made  an  order,  substituting  a  creditor's  debt  for  that  of  the 
petitioning  creditor.  Afterwards,  in  an  action  of  trover  by  the  assignees, 
the  defendants  disputed  the  substituted  debt,  and,  on  the  trial,  objected 
that  the  order  did  not,  on  its  face,  show  that  the  creditor,  whose  debt  was 
substituted,  bad  proved  a  sufficient  debt  before  applying  to  the  Chancellon 
and  the  objection  was  held  fatal,  though  the  order  stated  that  the  applica- 
tion was  made  by  persons  who  ^'  were  creditors"  of  the  bankrupt,  and 
that  their  debt ''  proved  under  the  fiat"  was  ^'  incurred  not  anterior  to"  the 
debt  of  the  original  petitioning  creditor.  Coleridge,  J.,  said  there :  ^'We 
cannot  intend,  (see  Regina  v.  Toke^  8  A.  &  £.  227,  233,  234),  for  or 
a^inst  the  order,  but  must  decide  according  to  the  words.  However 
high  the  authority  may  be,  where  a  special  statutory  power  is  exercised, 
the  person  who  acts  must  take  care  to  bring  himself  within  the  terms  of 
•10051  *^®  ^statute.  Whether  the  order  be  made  by  the  Lord  Chancel- 
-l  lor  or  by  a  justice  of  peace,  the  facts  which  gave  the  authority 
must  be  stated."  An  attempt  was  made,  as  here,  to  supply  the  facts  by 
extrinsic  evidence  :  but  the  court  refused  to  take  that  into  consideration. 
In  Brook  v.  Jenney^  ante,  p.  265,  an  order  of  justices  was  made,  under 
the  Highway  Act  of  5  &  6  W.  4,  c.  50,  s.  65,  on  the  owner  of  certain 
hedges,  requiring  them  '^to  be  cut,  pruned,  or  plashed,"  "  and  the  said 
obstruction^'  (before  described  in  the  recital  of  the  surveyor's  complaint) 
*^  complained  of,  to  the  injury  or  damage  of  the  said  highway,  removed, 
within  ten  days  from  the  service  hereof."  The  owner  bavins  been  con- 
victed  of  disobeying  the  order,  the  surveyor,  on  his  default  (under  sect 
65),  cut  the  hedges ;  and  for  this  the  owner  brought  trespass,  and  recovered, 
on  the  ground  that  the  order  was  bad  in  substance 'for  not  showing,  on  its 
face,  in  what  manner  and  to  what  extent  the  owner  was  to  cut  the  hedge. 
And  in  that  case  it  appeared  that  the  surveyor  had  not  cut  the  hedge  more 
than  the  order  required,  and  that  the  owner  had  not  cut  it  so  much  as  the 
order  required  ;  and,  also,  that  the  owner  had,  by  a  partial  obedience  to 
the  order,  shown  acquiescence  in  its  correctness :  but  the  court  held  that 
the  surveyor  had  no  power  to  act,  except  upon  disobedience  to  a  valid 
order.  In  that  case,  the  remark  of  Williams,  J.,  in  Day  v.  King^  5  A.  & 
E.  359,  before  mentioned,  ante,  p.  1004,  was  alluded  to :  and  the  learned 
judge  explained,  ante,  p.  273,  that  it  applied  to  questions  of  jurisdiction, 
and  referred,  ante,  p.  270,  to  Rexy.  HulcoUy  6  T.  R.  583. 
4^inrv;i  '^^^  validity  of  this  inquisition  was  discussed  in  the  Court  of 
lUUbJ  QQQ^Q^g  Bench  in  Regina  v.  The  Manchester  and  Leeds  iioi/ivay 
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Company,  8  A«  &  E.  413— (35  K  C.  L.  It)  The  present  plaintiff  bad 
obtained  a  rule  for  a  certiorari,  in  order  to  have  the  inquisition  quashed : 
but,  on  cause  being  shown,  it  appeared  that  he  had  not  set  out  a  copj  of 
the  inquisition,  or  sworn  positively  to  the  defects,  so  as  to  bring  the  points 
properly  before  the  court.  Afterwards,  8  A.  &  E.  419— (35  E.  C.  L.  R.), 
another  rule  was  obtained  on  fuller  materials:  but  the  court  said  that 
granting  a  certiorari  was  matter  of  discretion,  and  that  they  would  not 
allow  a  party  who  had  failed  for  want  of  proper  materials  on  a  first  appli- 
cation  to  renew  it  with  fresh  affidarits.  Some  of  the  objections  now  raised 
were  incidentally  discussed  :  and  the  answer  was  offered  which  has  beea 
anticipated  here,  that  the  fact  of  notice  was  not  within  the  sheriflf  's  cogni- 
sance. Lord  Denman,  C.  J.,  said :  ^^  As  to  the  objections  arising  upoa 
the  absence  of  a  statement  of  notice  to  treat,  I  cannot  say  that  I  am  satis- 
fied with  the  distinction  for  which  Mr.  Cressweli  contended."  In  Regina 
V.  The  Committee  men  for  the  South  Holland  Drainage,  8  A.  &  £.  4^— 
(35  E.  C.  L.  R.),  under  a  somewhat  similar  act,  it  was  objected  that  the 
inquisition  did  not  state  a  notice  to  treat;  there,  however,  the  court, 
adhering  to  the  rule  of  considering  the  grant  of  a  certiorari  matter  of  dis- 
cretion, refused  it,  on  the  ground  that  the  applicant  had  not  acted  in  good 
faith.  But  Lord  Denman,  C.  J.,  said :  ^^  It  is  not  to  be  understood  that 
I  am  deciding  this  case  on  the  ground  that  this  inquisition  is  good  in  itself; 
for  I  think  there  are  perhaps  two  fatal  objections ;  one,  that  no  notice  ap- 
pears upon  it."  And  Patteson,  J.,  said :  ^^  This  case  *must  i^^mi 
not  be  cited  to  show  that  notice,  and  all  thin^  necessary  to  give  '- 
authority,  need  not  be  on  the  face  of  the  inquisition.  Several  cases  have 
been  cited  to  show  that  this  is  requisite :  and,  for  the  purpose  of  the  pre- 
sent case,  I  assume  them  to  be  right."  Again,  in  Regina  v.  The  Trustees 
of  Swansea  Harbour,  8  A.  &  E.  439 — (35  E.  C.  L.  K.),  a  certiorari  was 
refused,  because  the  trustees,  who  objected  that  the  inquisition  did  not 
show  twenty-one  days'  notice  to  treat,  were  themselves  the  parties  setting 
the  proceedings  in  motion  and  drawing  up  the  inquisition. 

Another  objection  to  the  inquisition  and  warrant  is,  that  they  do  not 
state  the  certificate  of  the  justices.  Sect  7  expressly  excludes  from  the 
operation  of  the  act  any  house  built  before  30th  November,  1835,  and  all 
ground  then  used  for  a  garden  or  yard,  unless  they  are  specified  in  the 
schedule,  or  the  owner's  consent  be  given  in  writing,  or  it  be  certified, 
according  to  the  directions  in  sect.  5,  that  the  omission  in  the  schedule 
proceeded  from  mistake.  Now  here  the  property  comes  within  the  lao- 
^lage  of  the  excluding  clause,  and  therefore,  upon  the  facts  found  by  the 
jury,  the  jurisdiction  fails  unless  there  be  a  certificate :  and  the  inquisition 
and  warrant  do  not  show  any  such  certificate. 

Further,  the  certificate  itself  is  bad  for  not  showing  notice  to  parties 
interested,  or  even  a  dispute.  No  one  requisite  of  jurisdiction  is  stated, 
except  that  the  persons  giving  the  certificate  are  justices.  Upon  this  point, 
the  cases  already  cited  apply. 

But,  further,  the  certincate  operates  on  the  house  only,  not  on  the  yard 
and  garden.  The  juiy  indeed  *havc  found  as  a  fact  that  the  yard  r*iAQo 
and  garden  are  included  in  the  des*';ription  of  the  house.  That,  '- 
however,  is  a  question  of  law.  It  Is  a  mere  eva^on  of  the  act  to  attempt 
to  include  several  subjects  distinctly  and  severally  enumerated  in  the  act 
under  a  description  of  one.  On  reference  to  the  schedule,  it  sqppears  that, 
wherever  a  yard  and  garden  are  taken  with  a  house,  they  are  specified: 
which  is  an  additional  reason  fi>r  holding  that  the  legblatuc^  intended  to 
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provide  for  the  distinct  and  separate  enumeration  of  all  the  subjects  men- 
tioned in  sect,  7. 

Further,  under  sect,  160,  the  land  can  pass  to  the  company  only  by  pay- 
ment of  the  money  by  the  company.  The  verdict  shows  no  such  payment. 
Sect.  160  speaks  of  payment  into  the  Bank  ''  as  hereinbefore  direct^.*' 
That  refers  to  sect.  153,  which  authorizes  the  company  to  order  a  pay- 
ment. By  sect.  218,  no  order  can  be  made  by  the  company  except  m 
writing.  All  that  appears  here  is  an  unauthorized  payment  by  certain 
directors.  [Lord  Abinger,  C.  B.  The  company's  banker  pays  from  the 
funds  of  the  company,  by  order  of  the  directors,  under  the  direction  of  the 
agents  of  the  company's  solicitor.] 

Lastly,  the  company  have  deviated  from  the  prescribed  line  by  carrying 
the  railway  through  Allen  street.  The  amount  of  the  deviation  cannot 
affect  the  question  of  principle  -  but  it  is  obvious  that  a  very  slight  devia- 
tion may  amount  to  a  very  serious  infringement  of  the  «'estriction  imposed 
by  the  legislature,  inasmuch  as  it  may  cause  the  line,  when  continued,  to 
pass  over  a  part  of  the  plaintiff's  property  which  otherwise  would  not 
have  been  taken. 

*  10091  *OressweU  contra.  It  may  be  observed,  generally,  that  the  facts 
■I  which,  according  to  the  argument  for  the  plaintiff  in  error,  are  neces- 
sary to  raise  jurisdiction,  do  exist :  so  that  the  objections  to  the  inquisition 
and  warrant  are  narrowed  to  the  point  whether,  at  this  step,  the  proceedings 
are  null  because  such  facts  are  not  affirmatively  shown  on  the  face  of  the  in- 
quisition and  warrant.  Several  circumstances,  which  are  suggested  as  re- 
quisite to  the  jurisdiction,  are  not  so.  Thus,  no  notice  to  treat  is  necessary : 
tot  the  jurisdiction  may  arise  without  any  treating  at  all,  or  any  offer.  It  is 
sufficient  that  there  should  be  any  case  in  which  the  parties  do  not  agree* 
Now  the  assent  of  both  parties  is  necessary  to  an  agreement :  either  party, 
therefore,  may  prevent  an  agreement ;  and  it  cannot  be  necessary,  in  such 
a  case,  that  a  person,  who  is  determined  not  to  agree,  should  give  notice 
of  treating  to  the  other  party  for  the  purpose  of  then  stating  his  determina- 
tion not  to  treat  at  all.  No  offer  need  be  made  by  the  company  as  appears 
especially  by  sect.  143,  which  provides  for  the  costs  in  cases  where  no 
such  offer  has  been  made.  Then,  the  issuing  a  warrant  for  a  jury  is  not 
only  evidence  that  the  company  do  not  agree,  but  a  positive  act  of  non- 
agreement.  The  jurisdiction  might  have  been  impeached  on  the  plaintiff's 
part  by  showing  an  agreement  in  fact.  In  Regina  v.  The  Tiiistees  of 
SuHttfsea  Harbour,  8  A.  &  E.  439 — {3b  E.  C.  L.  R.),  both  Littledale,  J., 
and  Williams,  J.,  consider  the  inquisition  itself  evidence  of  a  disagree- 
ment :  and  there  the  court  issued  a  mandamus  to  enforce  inquisition. 
^10101  ^"^'  further,  it  cannot  be  objected,  in  this  action,  that  *the  mat- 
^  ters  in  question  need  appear  on  the  ikce  of  the  inquisition.  Facts 
necessary  to  show  jurisdiction  ought  indeed  to  appear  in  all  proceedings 
of  inferior  tribunals.  If  they  do  not  appear,  the  proceedings  may  be 
quashed  on  certiorari,  or  reversed  on  error,  according  to  the  nature  of  the 
instrument.  Or  again,  if  the  instrument  show  by  its  terms  that  the  juris- 
diction did  not  exist,  it  is  absolutely  void,  and  may  be  treated  as  null  in 
any  s*ibsequent  proceeding  where  recourse  is  had  to  it.  But,  if  the  instru- 
ment be  no  otherwise  vicious  than  by  not  affirmatively  showing  jurisdic- 
tion, it  is  good  until  set  aside.  And  therefore,  even  supposing  the  objec- 
tions of  the  plaintiff  to  be  valid,  they  could  be  available  only  on  certiorari : 
and  this  inquisition,  not  being  quashed,  cannot  in  a  collateral  proceeding 
be  impeached  for  the  absence  of  facts  showing  jurisdiction. 

4R 
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It  is  important  to  ftscertaiQ  the  principle  upon  which,  if  at  aQ,  it  is 
necessary  to  state  such  facts  in  the  inquisition.  In  Bex  v.  The  TVustm  rf 
the  J^Torvnch  and  Watton  Roadj  5  A.  &  £.  563,  579,  Patteson,  J.,  refer- 
ring to  an  objection  that  the  inquisition  did  not  show  notice  to  treat,  said: 
'^  Whether  the  notice  ought  to  appear  on  the  inquisition  is  a  point  on 
which  I  desire  not  to  be  concluded :  but  my  impression  is,  that  it  should 
appear,  not  as  the  .finding  of  the  jury,  but  m  the  nature  of  a  captioo." 
TSow  a  caption  is  simply  the  history  of  the  proceeding.  In  1  Starkie's 
Criminal  Pleading,  233  (2d  ed.),  it  is  said  :  ^^  The  histoty  of  the  proceed- 
ings, as  copied  or  extracted  from  the  schedule,  is  callerl  the  ce^kon,  and 
is  entered  of  record  immediately  before  the  indictment:"  and  reference  b 
made  to  a  precedent  of  a  *caption  given  by  Hale,  2  H.  PI.  C.  165,  r»|Qii 
c.  23,  which  is  as  follows.  "  Norn.  Ad  generalem  sessionem  pacts  ^ 
tent'  apud  S.  in  comit'  praedicto  5  die  Octobris,  anno  regni,  &c.  25  coram 
A.  B.  C.  D.  et  sociis  suis  justiciariis  domini  regis  ad  pacero  dicti  domioi 
regis  in  comit'  prsedict'  conservandi',  necnon  ad  divers'  felonias  transgress' 
et  alia  malefacta  in  eodero  comitat'  audiend'  et  terminand'  asdgnatis,  per 
sacrament'  £.  F.  G.  H.,  &c.,  proborum  et  legalium  hominum  comit'  prae- 
dict'  jurat'  et  onerat'  ad  inquirend'  pro  dicto  domino  rege  et  pro  corpoce 
comit'  praedict'  existit  praesentatum."  The  court  there  records  matten 
within  its  own  knowledge.  And,  when  the  averment  is  made,  it  cannot 
be  traversed.  This  is  laid  down  in  Basten  v.  Carets,  3  B.  &  C.  649. 
There  trespass  was  brought  against  justices  of  the  peace,  and  they  defend- 
ed themselves  under  a  record  by  which  (under  stat.  11  G.  2,  c.  19,  s.  16) 
they  had  given  possession  of  a  vacant  farm.  It  was  held  that  the  reconj 
was  conclusive  evidence  of  the  facts  which  it  stated.  Holroyd,  J.,  con- 
sidered the  record  conclusive  of  the  facts,  though  it  did  not  show  that  the 
complaint  to  the  justices  was  upon  oath,  '^lliat  objection,"  he  said, 
*^  cannot  avail  if  the  magistrates  have  acted  in  the  mode  pointed  out  bj 
the  statute ;  and  if  they  have  done  so,  many  cases  establish  that  their 
^i^ord  is  conclusive  in  this  action,  although  they  will  be  liable  to  punish- 
ment if  they  have  corruptly  made  it  differ  from  the  real  facts  of  the  case :" 
and  he  then  went  on  to  instance  the  case  of  a  justice  of  peace  recording 
force  upon  his  view,  of  a  judge  entering  a  jury's  finding  of  trespass  as  a 
felony,  and  of  a  conviction,  for  unlawfully  returning  to  a  parish,  r«iQi2 
^recorded  by  a  justice  of  peace :  in  which  instances,  he  showed,  ^ 
the  force,  the  felony,  and  the  adjudication  of  fact  in  the  conviction,  could 
not  be  traversed.  ITierefore,  if  the  plaintiff's  objection  here  were  good, 
he  would  have  been  concluded  by  the  finding  of  a  fact  as  to  which  the 
^eriff  who  found  it  had  no  knowledge.  In  KUe  and  Loners  CaUj  1  B.  fc 
C.  101,  see  In  the  Matter  of  Peerless,  1  Q.  B.,  143— (41  E.  C.  L-  H), 
a  conviction  for  smuggling  was  held  bad,  on  habeas  corpus,  for  not  show- 
ing affirmatively  that  the  racts  were  such  as  gave  the  justices  jurisdictioD : 
but  there  the  facts  were  all  within  the  knowledge  of  the  convicting  justices; 
and,  had  the  fact  been  found  so  as  to  give  jurisdiction,  such  finding  would 
have  been  conclusive. 

In  all  the  cases  cited  on  the  other  side,  the  &cts,  held  to  have  been  im- 
'^roperly  omitted,  were  within  the  knowledge  of  the  persons  taking  the 
nquisition  or  making  the  order.  In  Bex  v.  Grokt,  1  Cowp.  26,  the  notiee 
r^as  to  be  given  by  the  justices.  And  there  other  substsmtial  objectioas 
ppeared.  In  Bex  v.  Mayar^  ^c,  of  Liverpool,  4  Bur.  2244,  the  notice 
was  to  be  given  by  the  sherifi"  who  made  the  incjuisition ;  and  that  is  point- 
^  out  by  WuxES,  J.,  as  a  reason  for  the  decision  on  this  point.    In  Jte 
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T.  Bagsfiawy  7  T.  R.  363,  the  act  gave  the  power  only  if  the  person  inter- 
estel  should  neglect  or  refuse  to  treat,  or  should  not  agree,  for  twenty 
days  next  after  notice.  Thus  the  notice  was  a  necessary  preliminary  to 
the  non«agreement,  &c.  And  the  trustees,  the  pardes  who  were  to  ffve 
the  notice,  were  to  cause  the  inquisition  to  be  taken.  So  in  Rex  y.  The 
JVustees  of  the  J^orwich  and  Watton  Boad^  5  A.  &  £.  663,  the  inquisition 
*10131  ^^  taken  before  *the  trustees  who  were  to  give  the  notice.     [Lord 

-■  Abikger,  C.  B.  The  jurisdiction  of  the  sheriff*  here  arises  from 
the  warrant  issued  by  the  company.]  That  is  so :  he  can  look  no  farther; 
it  is  like  the  case  of  a  venire  from  an  inferior  court,  which  the  sheriff  must 
execute,  although  it  do  not  show  the  facts  raising  jurisdiction.  How 
could  the  company  be  entitled  to  create  evidence  of  the  facts  in  question 
by  putting  them  on  the  record  ?  If  they  put  them  on  the  warrant,  is  that 
evidence?  [Ai4*>£R8on,  B.  Can  the  rule  as  to  showing  iurisdiction  ^iply 
to  any  but  a  judicial  proceeding  ?  And  is  the  warrant  such  a  proceeding?] 
No  rule  of  law  can  require  the  warrant  to  show  any  facts.  In  Day  v.  King, 
5  A.  &  E.  359,  the  justices  who  made  the  order  were  to  ascertain  the 
fstds  which  were  omitted.  If  they  had  found  them,  the  finding  would 
have  been  conclusive.  [Coltman,  J.  Your  present  line  of  argument 
may  be  correct  as  to  the  facts  on  which  the  party  is  to  adjudge :  but  is  he 
to  adjudge  in  the  first  instance  whether  he  has  jurisdiction,  and  that 
finally?]  He  cannot  be  bound  to  state  that  into  which  he  is  not  to  inquire. 
[Coltman,  J.  A  justice  is  authorized,  in  many  instances,  to  direct  the 
levy  of  rates  assessed  upon  an  occupier,  and  must  determine  whether  the 
j>art^  be  an  occupier :  but  his  determination  may  be  disputed.]  There  the 
act  IS  ministerial  rather  than  judicial.  In  Christie  v.  Unwin^  11  A.  &  £. 
373,  the  order  was  made  by  the  court  (not  the  Lord  Chancellor,  but  the 
Court  of  Review)  which  had  power  to  inquire  into  and  adjudicate  upon 
the  facts.  There  the  statement  of  fact,  if  it  had  been  made,  would  have 
been  conclusive.  [Coltman,  J.  Is  that  clear?]  It  would  have  been 
^1014.1  coQc'u^^^  of  the  fact  of  the  application,  *and  the  fact  of  the  proo^ 

-I  though  not  of  the  truth  of  the  matters  proved.  In  Regina  v.  The 
Manchester  and  Leeds  Railway  Company^  8  A.  &  E.  413 — (35  £.  C.  L.  R.), 
no  decision  was  given  on  the  point  here  in  question.  But,  assuming  that 
tbe  dictum  referred  to  on  the  other  side  amounts  to  a  decision,  that  would 
only  show  that  on  certiorari  an  inquisition  may  be  quashed  for  want  of  the 
allegations.  Here  the  question  is  whether  the  inquisition,  in  a  collateral 
proceeding,  can  be  held  void  for  any  thing  except  matter  showing  the 
absence  of  jurisdiction.  Such  matter,  no  doubt,  would  be  evidence 
against  the  company  in  any  proceeding  where  they  required  the  inquisition. 
The  cases  of  R^na  v.  Tm  Committee-men  for  the  South  Holland  Drainage^ 
8  A.  &  £.  429— (35  £.  C.  L.  R.),  and  Regina  v.  The  Thistees  of  Swansea 
Harbour,  8  A.  &  £.  439— (35  £.  C.  L.  R.),  are  authorities  for  the  defen- 
dant. For,  if  the  inquisitions  there  had  been  bad,  they  could  not  have 
been  supported  by  extrinsic  evidence :  and  the  court  was  bound  vo  cuiash 
them  on  certiorari.  Now  here  sect.  138  enacts  that  the  verdict  ami  judg- 
ment '^  shall  be  binding  and  conclusive  to  all  intents  and  purposes  upon 
all  persons  and  corporations  whatsoever."  That  indeed  does  not  preclude 
the  remedy  by  certiorari:  but,  where,  as  in  this  instance,  the  proceeding 
is  not  quashed  on  certiorari,  it  cannot  be  otherwise  impeached. 

There  is  a  large  class  of  cases  by  which  this  point  is  established,  as  to 
inferior  courts.  Rex  v.  M  SaintSj  Southampton,  7  B.  &  C.  785,  is  not 
applicable ;  for  the  instrument  objected  to  was  not  a  record  ki  any  sense. 
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In  The  Case  of  the  Marsbalsea,  10  Rep.  68  b,  76  a,  the  line  Is  dfami 
between  proceedings  roiil  and  Toidable.  ^'  A  differenGe  was  taken  r«|Qi5 
*when  a  court  has  jarisdiction  of  the  cause,  and  proceeds  inverso  ^ 
ordiiu  or  erroneously,  there  the  party  who  sues,  or  the  officer  or  minuter 
of  the  court  who  executes  the  precept  or  process  of  the  court,  do  actiui 
Kes  against  them.  But  when  the  court  has  not  jurisdiction  of  the  cause, 
there  the  whole  proceeding  is  coram  nonjudice^  and  actions  will  lie  against 
them  widH^al  any  regard  of  the  precept  or  process,  and  therefore  the  said 
rale  cited  by  the  other  side,  sc.  Qui  jtumi  judicis  aliquod/ecerU  (but  when 
he  has  no  jurisdiction,  rum  est  judex)  non  videiur  kolo  malo  Jeciat,  fnas 
parere  necesse  esty  was  well  allowed,  but  it  is  not  of  necessity  to  obey  him 
who  is  not  judge  of  the  cause,  no  more  than  it  is  a  mere  stranger,  for  the 
rule  is,  judicium  a  non  suo  judice  datum  nuiUus  est  momeniiJ*^  Here, 
whether  the  preliminaries  be  regular  or  not,  the  sheriff  and  jury  baTe 
undoubtedly  a  statutable  jurisdiction  to  assess  the  yalue  of  the  lands. 
This  is  illustrated  by  what  follows  in  The  Case  of  the  Marshalsea,  10  Rep. 
76  b,  "  If  the  Court  of  Common  Pleas  holds  plea  in  an  appeal  of  death, 
robbery,  or  any  other  appeal,  and  the  defendant  is  attainted,  it  is  coram 
non  judice y  ^^But  if  the  Court  of  Common  Pleas  in  a  plea  of  debt 
awards  a  capias  against  a  duke,  earl,  &c.  which  by  the  law  doth  not  lie 
against  them,  and  that  appears  in  the  writ  itself;  and  if  the  sheriff  arrests 
them  by  force  of  the  capias^  although  the  writ  be  against  law,  notwith- 
standing, inasmuch  as  the  court  has  jurisdiction  of  the  cause,  the  sheriff  is 
excused."  In  Turner  v.  Felgate^  1  Lev.  95,  ^'  a  man  had  a  judgment 
and  execution  executed,  and  afterwards  the  judgment  was  vacated  for 
*being  unduly  obtained,  and  restitution  awarded;  and  afterwards  r*^|)||; 
the  defendant  brought  trespass  against  the  plaintiff  in  the  first  action,  *- 
for  the  taking  of  die  goods ;  and  '  twas  adjudged  that  it  well  lay  against 
the  party ;  for  by  the  vacating  of  the  judgment  it  is  as  if  it  never  had  been ; 
and  is  not  like  a  judgment  reversed  by  error."  Parsons  v.  Laydy  3  Wils. 
341,  and  Barker  v.  Braham^  3  Wils.  366,  illustrate  this  point  fiirther.  In 
Philips  V.  Bironj  1  Str.  509,  two  defendants,  in  an  action  for  false  im- 
prisonment, ^'  plead  jointly,  that  there  was  a  judgment  against  the  plaintiff 
at  the  suit  of  Biron"  (one  defendant),  '^  which  was  afterwards  set  aside  by 
the  court,  but  that  before  it  was  set  aside  a  ctgnas  ad  satisfaciendum  was 
prosecuted  by  the  then  plaintiff,  under  which  he  and  the  other  defendant, 
who  was  the  officer,  justify  the  imprisonment."  It  was  objected,  on 
demurrer,  ^'  that  though  an  erroneous  judgment  is  a  justification,  yet  an 
irregular  one  is  not,  for  that  is  a  matter  m  the  privity  of  the  plaint^  or  his 
attorney."  ^^Etper  curiam^  It  is  a  reasonable  difference  in  the  first  point, 
and  like  the  case  of  avoiding  acts  done  by  an  administrator,  where  tbe 
administration  is  revoked,  and  not  reversed  ;  in  the  case  of  error  it  is  no 
fault  of  the  partv,  but  of  the  court,  and  therefore  binds  till  reversed."  In 
IWvor  V.  JVally  1  T.  R.  151,  the  judgment  of  an  inferior  court 
reversed,  because  the  record  did  not  ehow  that  the  cause  of  action 
within  the  jurisdiction.  Suppose  error  had  not  been  brought  there,  but, 
upon  execution  issuing,  the  defendant  had  brought  trespass :  the  defendant 
in  trespass  must  have  pleaded  the  fact  that  the  cause  of  action  arose 
ynihm  the  jurisdiction ;  and  the  plaintiff  might  *have  traversed  this :  r«|  ^^^ 
and  the  question  of  fact  would  have  been  tried  upon  extrinsic  ^ 
evidence.  .This  shows  that,  when  the  record  is  produced  in' a  coUateral 
pmceeding,  it  is  unnecessary  that  the  facts  showing  jurisdiction  abofold 
appear  on  the  face  of  the  record,  as  they  are  not  thereby  proved,  and  thas  4fe 
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onlj  purpose  ofputting  them  on  the  record  is  not  answered.  So  in  Evq,ns 
V.  Mujikley^  4  Taun.  48,  it  was  decided  that,  in  justifying  under  proccs^ 
of  an  inferior  court,  the  plea  must  show  that  the  matter  arose  within  the 
jurisdiction  of  that  court.  And  the  record  of  that  court  will  not  prove  the 
allegation.  [Tindal,  C.  J.,  referred  to  Lowther  v.  The  Earl  of  Radnor^ 
8  East,  113,  119.]  The  record  below  may,  therefore,  and  indeed  must. 
be  helped  by  proper  allegation  and  evidence  when  it  is  used  in  a  collateral 
proceeding.  And  so  here,  had  the  action  been  one  in  which  the  pleadirig 
was  special,  all  the  facts  necessary  to  show  jurisdiction  would  have  been 
pleaded ;  and  the  case  for  the  defendants  would  have  been  made  out  by 
the  same  facts  as  those  now  found  by  the  jury.  Had  the  inquisition  been 
quashed,  of  course  there  wotild  have  been  no  defence.  Reliance  was 
placed,  by  the  other  side,  on  Doe  dem.  Payne  v. .  The.  Bristol  and  Exeter 
Railway  Companyj  6  M.  &  W.  320.  It  does  not  appear  there  that  evi- 
dence of  the  &cts  was  ofleced.  The  dicta  of  Parke,  B.,  which  have  beer) 
cited,  require  some  qualification :  and,  at  any  rate,  die  decision  there  was 
in  favour  of  the  inquisition. 

The  objection  as  to  the  payment  of  the  money  has  been  answered  from 
the  Bench. 

•10181      ^^  ^^  ^^^'  ^^'  ^^  ^^'^  ^^^  *^^  ^here  is  no  deviation  •from  the 
•'  parliamentary  line.     There  is  not  indeed  an  interval  of  twenty-fou 
yards  between  Allen  street  and  the  railway:  but  the  space  has  been  pur 
chased,  according  to  the  other  alternative  in  sect.  59.     The  principle  upoi 
which  it  has  sometimes  been  decided  that  a  road,  in  order  to  acquire  the 
privileges  attached  to  it  by  statute,  must  be  completed  according  to  the 
intention  of  the  legislature  (a),  do  not  apply  to  this  case,  because  the  par* 
liamentary  line  has  been  adhered  to.  [Aldebson,  B.,  referred  to  Ziee  y« 
Miner,  2  M.  &  W.  824,  (see  p.  839). 

Lastly,  as  to  the  certificate  respecting  the  yard  and  garden.  First,  the 
jury  positively  find  that  the  house  comprehends  the  yard  and  garden,  un^ 
less  there  be  a  legal  impossibility  in  this.  But  a  garden,  and  all  within  a 
curtilage,  may  pass  by  such  a  word ;  and  the  description  in  the  verdict 
shows  that  the  yard  and  garden  here  do  really  form  part  of  the  house, 
legally  speaking.  [Maule,  J.  It  does  not  appear  that  this  ground  was 
"  set  apart  and  used  as  and  for  a  garden"  or  yard  ;'*  which  is  the  lan- 
guage of  sect.  7.]  The  reverse  appears.  A  conveyance  of  the  house 
woiHd  have  passed  all.  In  Wll  v.  Grange,  Plowd,  171,  Brown  9nd 
Saunders,  justices,  held  that  a  garden  and  curtilage  are  parcel  of  a  mes- 
suage." In  BettiswortVs  Case,  2  Rep.  31  b,  32  a,  it  is  said:  "  when  a 
man  makes  a  feoffment  of  a  messuage  cum  pertinentUs,  he  departs  with 
nothing  thereby  but  what  is  parcel  of  the  house,  scil,  the  buildings,  cuiv 
♦lOlQl  ^'^8®  ^"^  garden."  In  Co.  Lit.  5  b,  it  is  said:  "by  *the  grant 
-I  of  a  messuage,  or  house,  mesuagium,  the  orchard,  garden,,  and 
curtilage  do  pass ;  and  so  an  acre  or  more  may  pass  by  the  nanae  of  ^ 
house."  And,  again,  at  56  a,  b :  "  mese,  or  maxson,  called  in  legal  Latin 
mesuagium,  containeth  (as  hath  been  said)  the  buildings,  curtilag^  orehani 
and  ffarden"  (6)  But,  next,  it  is  ai^ued  that  tbie  justices,  under  sect.  5, 
should  have  stated  in  their  certificate  that  there  was  a  "  dispute."*    That  i^ 

(a)  See  Rex  ▼.  Cum^ermorth,  3  R  4s  Ad.  108;  Rfx  ?.  B^g^bme,  4  A.  4(  R  7S8;  Beat  t. 
Cumherwrth,  4  A.  4d  £.  731;  Regina  t.  The  Etutem  Cfuntiew  Hailway  (hmpan^  10  A. 
^E.931. 

(If)  See  as  to  the  construction  of  (he  words  »  house,  garden,  yard,**  Ac.,  in  a  railw^  Mtt, 
Si»ne  ▼.  Conmereiaf  Railway  Company^  9  Sin|.  621,  &  C  1  Railway  Oi.  375. 
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not  necessary ;  nor  is  it  necessaiy  that  there  should  be  a  dispute  in  fe^ 
Parties,  if  they  please,  may  agree  that  the  omission  from  the  schedule  has 
occurred  by  mistake,  and  that  it  shall  be  so  certified.  The  verdict,  how- 
ever, shows  that  there  was  a  dispute  in  fact ;  for  the  plaintiff  appealed, 
under  sect.  274.  [Alderson,  B.  The  word  ^'  dispute,"  in  sect.  5,  may 
mean  dispute,  not  as  to  omission  in  the  schedule,  but  as  to  the  taldng 
land.  Maule,  B.  It  may  be  that  no  notice  to  the  owner  is  required  :  the 
proceeding  may  be  ex  parte  (subject  to  appeal) ;  and  then  the  certificate 
may  be  available  in  case  of  a  dispute,  as  here.  And,  indeed,  it  may  be 
said  that,  if  there  appear  to  have  been  no  dispute,  a  certificate  is  not  ne- 
cessary. But,  if  a  dispute  be  shown  here,-  then  the  necessity  is  complied 
with. 

7.  F.  Ellis  (in  the  absence  of  JCeUy)j  m  reply.  The  cases  cited  from 
the  Bench  (ante,  p.  998,  999)  appear  to  show  that  the  jury  could  not,  at 
die  time  of  the  inquisition,  have  received  evidence  that  the  preliminaries 
were  satisfied.  [Lord  Abinger,  C.  B.  I  can  mention  another  similar 
case,  though  not  decided  by  so  high  a  judicial  authority.  Mr.  rm-tnaQ 
^Robert  Wardy  a  lawver,  and  a  very  acute  and  learned  man,  pre>  '- 
sided,  when  clerk  of  the  ordnance,  at  a  commission  executed  at  Ports- 
mouth, consisting  of  several  admirals.  Sir  W.  OarroWj  the  Attoroey-^ 
General,  who  attended  on  behalf  of  government,  obtained  a  decision, 
against  me,  that  he  might  prove  the  preliminary  facts:  but  the  only  lawyer 
in  the  commission  was  on  my  side.]  The  cases  perhaps  go  the  length  of 
showing  that,  so  far  as  regards  the  right  of  beginning  and  replying,  the 
preliminary  facts  are  not  part  of  the  case  to  be  proved.  That  relates  only 
to  matters  upon  which  the  jury,  who  are  to  be  addressed,  are  to  find  :  but 
it  does  not  follow  that  the  court  is  not  to  inform  itself  of  facts  essential  to 
constituting  the  jurisdiction. 

Supposing  that  even  the  court  need  not  inquire  into  them,  it  must  at  any 
rate  assume  them.  The  jurisdiction  proceeds  upon  the  court  being  satis- 
fied, with  or  without  proof,  that  the  facts  exist  which  create  jurisdiction. 
Then  the  assumption  should  be  stated.  A  confusion  has  been  introduced 
into  the  argument  on  the  other  side  by  taking  for  granted  that  such  facts 
are  stated  in  order  to  preserve  evidence,  'fhat  is  not  the  object  of  the 
rule  requiring  inferior  courts  to  show  jurisdiction.  The  statement  is  made 
necessary  in  order  that,  on  subsequent  proceedings,  it  may  be  seen  bj  die 
superior  court,  or  other  tribunal  before  which  the  proceeding  of  the  lower 
court  is  produced,  what  was  the  nature  and  supposed  origin  of  the  assumed 
jurisdiction.  It  will  then  appear  whether  that  was  sufficient  to  create 
jurisdiction  .  or,  if  the  assumed  preliminary  is  false  in  fact,  the  other  side 
will  know  what  to  traverse.  The  rule  should  be  the  more  stringent  in  a 
case  like  this,  where,  under  sect.  138,  so  many  cases  exist  which  might 
create  jurisdiction.  For  otherwise  a  party  might  come  prepared  r»|QO| 
*with  proof  to  negative  the  existence  of  one  such  case,  and  he  *' 
surprised  by  proof  of  another.  [Lord  Abinger,  C.  B.  Mr.  CVesjieeB 
does  not  put  it  as  a  question  of  jurisdiction.  If  the  sheriff  must  obey  the 
warrant  of  the  company,  can  the  validity  of  the  warrant  be  tried  as  a  ques- 
tion whether  there  is  ji|risdiction  in  the  party  Issuing  it,  who  stands  merely 
in  the  position  of  one  preferring  a  claim  ?]  Sect.  138  ipakes  the  verdict 
and  the  sheriff's  ^^ judgment  thereon  to  be  pronounced"  concluave.  It  b 
only  as  a  judgment  that  it  is  used  in  the  present  defence.  Therefore  there 
on^t  to  be  jurisdiction  somewhere :  and,  if  the  warrant  alone  create  the 
jonsdictioni  it  does  so  only  when  issued  under  any  of  the  circttmatances 
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stated  in  sect.  138.  And  if,  as  contended  on  the  other  side,  the  jurisdic- 
tion is  to  be  exercised  without  any  inquiry  into  the  facts  creating  it,  but 
upon  a  mere  gratuitous  assumption,  it  becomes  the  more  important  that  it 
should  appear  what  the  assumption  has  been.  Where  there  is  inquiry, 
there  might  appear  some  ground  for  arguing  that  this  dispensed  with  the 
necessity  of  stating  what  must  have  been  looked  into  and  verified  before 
the  judgment  was  pronounced. 

It  is  urged  that  this  leads  to  an  absurd  consequence,  because,  if  the 
&cts  be  found,  the  finding  will  be  conclusive,  and  then  the  party  will  be 
concluded  by  that  upon  which  there  has  been  no  inquiry :  and  for  this  the 
language  of  Hoijloyd,  J.,  in  Basten  v.  Carew  (3  B.  &  C.  649,)  is  cited. 
But,  first,  the  consequence  would  not  follow,  unless  the  facts  had  been 
such  that  the  lower  tribunal  could  and  must  have  looked  into  them ;  in 
which  case  the  absurdity  disappears :  secondly,  even  as  to  such  facts,  the 
•20221  i*ule  does  not  apply  to  what  is  necessary  to  set  the  jurisdiction  in 

-*  *motion,  but  only  to  what,  when  the  jurisdiction  is  once  constitu- 
ted, falls  within  it.  See  Regina  v.  Boltanj  1  Q.  B.  66, 72,  &c.— (41  £.  C. 
L.  R.)  Thus,  in  the  cases  mentioned  in  the  judgment  of  Holroyd,  J.,  it 
might  have  been  shown,  when  the  conviction,  &c.,  was  produced  on  an- 
other occasion,  that  the  person  recording  the  force  or  convicting  the  re- 
turned pauper  was  not  m  fact  a  justice,  or  that  the  person  entering  the 
trespass  as  a  felony  was  not  in  fact  a  judge.  In  the  present  case  the  rule 
that  inferior  tribunals  cannot  give  themselves  jurisdiction  applies  with  pe- 
culiar force,  because  this  is  not  an  authority,  like  that  of  a  justice  or  an 
inferior  court,  existing  and  known  to  the  law,  and  deciding^  upon  more 
cases  than  one.  Until  some  case  provided  for  by  sect.  Ix  exists,  the 
sheriff  and  jury  are  no  tribunal  at  all ;  nor  are  they  then  a  tribunal  for  any 
other  case,  but  for  the  specific  occasion  only.  The  courts  above  do  not  know 
what  the  jurisdiction  or  authority  means,  except  by  some  such  case  ap- 
pearing. The  omission  is  like  the  omission  of  the  title  of  the  court,  or  of 
the  statement  that  the  party  convicting  is  a  justice.  See  CarraU  v.  Mor^ 
ley,  1  Q.  B.  18,  28,  29— (41  E.  C.  L.  R.) 

Now  the  only  fact  which  appears  upon  the  inquisition  is  the  issue  of  a 
warrant  by  one  of  the  parties.  That  warrant  is  itself  altogether  invalid, 
unless  some  of  the  facts  mentioned  in  sect.  138  exist.  The  utmost  that 
can  be  said  is,  that  the  inquisition  must  be  read  as  if  it  not  merely  stated 
the  fact  of  a  warrant,  but  also  incorporated  the  warrant  verbatim.  But, 
even  then,  no  facts  will  appear  giving  jurisdiction,  because  the  warrant 
itself  shows  no  such  facts.  If,  as  suggested,  the  warrant  is  free  from  the 
difficulty,  because,  not  being  a  judicial  instrument,  it  does  not  come  within 
«,Q^o-|  the  rule  as  to  ^showing  jurisdiction,  then  it  cannot  cure  the  defeci 

J  in  the  inquisition,  which  is  set  up  as  a  judicial  instrument.  Upon 
this  view,  it  should  seem  that  the  warrant  could  not  cure  the  defect  even 
if  it  showed  a  sufficiency  of  facts :  but,  at  any  rate,  it  cannot  do  so  with- 
out showing  such  facts.  And,  even  if  this  were  otherwise,  the  notice  of 
the  time  of  liolding  the  inquisition  could  not  be  supplied  by  the  warrant.  . 
The  authorities  cited  for  the  plaintiff  in  error  cannot  be  explained  by 
assuming  that,  in  all  those  cases,  the  facts  required  to  be  shown  were  fects 
'within  the  knowledge  of  the  lower  tribunal.  That  point  was  never  sug» 
Rested  except  in  one  case,  Rex  v.  Mayofy  Ifc,  of  Liverpooly  4  Bur.  2244. 
If  the  courts  had  thought  the  point  of  importance,  it  must  have  been  ad- 
verted to  in  later  cases  where  Rex  v.  Mayor ^  jrc.  of  Lherpooly  4  Bur. 
2244,  was  acted  on.    In  several  of  the  cases  cited  the  notice  was  to  comei 
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not  from  the  party  framing  the  document,  but  fiFom  one  of  the  litigant  pas- 
ties, as  in  Rex  r.  Manning^  1  Bur.  377,  i^hich  has  not  been  adverted  to 
on  the  other  side,  and  where  the  notice  was  to  be  given  by  the  sunre^t^ 
not  by  the  sessions,  which  made  the  order.    So  in  Bex  v.  Croke^  1  Cowp 
86,  it  is  impossible  to  suppose  that  fourteen  days^  notice  was  to  be  pjen 
by  the  quarter  sessions  (a).     Again,  in  Doe  dem.  Payne  v.  ^The     r^iAoj 
Bristol  and  Exeter  Railway  Company ^  6  M.  fc  W.  3?0,  the     *  * 
notice  was  to  be  given  by  the  company,  as  here*    It  is  suggested,  as  to 
that  case,  that  perhaps  no  evidence  of  the  facts  was  oflierra.     Bat  it  is 
clear  that  the  inquisition  was  offered  merely  as  a  necessary  foundati<xi  for 
evidence  of  the  facts. 

It  is  suggested  that  the  facts  of  the  warrant  being  issued  and  the  inqui- 
sition holden  under  it  diow  that  the  company  did  not  agree ;  and  it  is 
argued  that  a  disagreement  of  one  party  is  enough.  But  then  the  disagree- 
ment should  be  asserted  :  at  present,  it  is  left  ambiguous  which  of  the 
cases  mentioned  in  sect.  138  has  arisen.  Suppose  the  inquisition  bad  as- 
serted, in  so  many  words,  that  there  had  arisen  some  *^  one  or  more"  of 
the  requisites  of  jurisdiction,  surely  it  would  have  been  bad  for  not  show- 
ing  which  had  arisen.  But,  if  this  is  answered  by  saying  that  the 
inquisition  shows  positively  that  the  company  had  disagreed  without  eooe 
municating  with  the  other  party,  then  the  bicts  found  negative  the 
inquisition.  But,  in  truth,  nothing  of  the  sort  is  shown.  And,  even  if 
this  answer  were  valid,  it  leaves  unanswered  the  objection  to  the  want  of 
notice  of  holding  the  inquisition. 

It  has  been  remarked  that,  in  Rex  v.  The  Trustees  of  the  JVorwich  and 
WaUon  Road.  5  A.  &  £.  563,  Pattesom,  J.,  points  out  that  the  notice, 
if  shown,  ought  to  appear  in  the  way  of  a  caption.  This  rather  confimis 
the  aigument  which  has  been  here  offered,  that  the  court  must  notice 
^such  matter,  even  if  the  jury  may  have  no  power  to  enquire  into  r»|na£ 
it.  At  least,  it  shows,  that  the  assumption  qq  which  the  jurisdic-  *- 
tion  is  founded  should  appear :  and  the  fact  stated  in  such  a  caption 
would  surely  be  traversable,  just  as,  if  what  purported  to  be  a  recoid  of 
an  inferior  court  were  produced,  it  might  be  shown  that  the  record  did  not 
come  from  that  court.  Indeed,  it  was  admitted,  in  one  part  of  the  argu- 
ment for  the  defendants,  that  the  facts  showing  the  jurisdiction  of  the  court 
might  be  traversed,  ante,  p.  1016, 1017. 

It  is  not  ({uite  correct  to  sa^  that  the  rule  recjuiring  jurisdiction  to  be 
shown  applies  only  to  acts  which  are,  in  the  strictest  sense,  judicial.  In 
Rex  V.  JiU  SaintSj  Soidhamptmj  7  B.  &  C.  785,  the  act  of  the  magistrates 
was  rather  ministerial  than  judicial. 

The  argument  drawn  from  the  class  of  cases  of  which  The  Case  of  the 
M^irshalsea,  10  Rep.  68  b,  is  one  loses  sight  of  the  distinction,  already 
pointed  out,  between  fiacts  necessary  to  authorize  an  enquiry,  or  create  a 
legal  tribunal,  in  the  first  instance,  and  facts  upon  which  ^  tribunal,  once 

(o)  The  reporten  have  been  unable  to  fiiid  a  printed  oopjr  of  the  aiaUite  9  G.  3,  c,  80.  Oto 
•inepeeting  the  roll  at  the  RoUa,  it  appears  that  the  aet  does  not  expreailf  eiate  I7  wfaom  iIk 
notice  ia'to  be  given,  but  that  it  aj^all  be  given  at  leaat  fourteaa  dajrs  •*  before  tbe  time  d  the 
meeting  of  the  aaid  justices  and  jury.**  A  later  clause  enacts  that  **  all  and  every  tenant  at  vril, 
cr  lessee  for  a  year,  qr  other  person  or  perons  in  possession  of  any  such  lands,**  ^^  purclissd 
%lf  tbe  mayor,  dsc.,  who  shall  have  no  greater  interest  than  as  tenant  at  viH,  or  leasB*  far  a 
year,  or  from  year  to  year,  «•  at  the  expiratioo  of  sii  calendar  inoiithi  after  notice  uiwritiqf  lii 
niton  the  premises,**  ^^  or  so  aoon  aiter  ae  may  be  n^oj^qd,  i#all  jMiver  iip  poawMon  co  ihs 
amyor,  dee.:  and,  in  caijs  of  refusal  to  do  so,  the  insticcii  i|t  ft<i9i}f(r  fessions  are  to  mam  Mr 
ffjMyt,  to  the  sheriff  tp  deliver  poaseastop. 
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constituted  and  lawfully  enquiring,  has  to  adjudicate.  The  latter  kind  of 
facts  ma^  be  said,  in  one  sense,  to  be  essential  to  the  jurisdiction,  because 
-without  them  the  tribunal  has  nothing  to  act  upon ;  and  such  facts,  if 
found,  are  conclusirely  found ;  of  which  BrUtain  t.  Kmmnrdj  1  Br. 
&  B.  432 — (5  E.  C.  L.  R.),  is  an  instance.  But  here  the  objection  re« 
lates  entirely  to  &cts  of  the  former  kind,  to  which  no  such  rule  was  eref 
applied. 

'  It  is  said  that  Regifia  y.  The  CommUtee-men  for  the  South  Holland 
Drainage,  8  A.  &  E.  429— (35  E.  C.  L.  R.),  and  Regina  v.  The  Trustees 
"•10261   *^  Swansea  Harbour ^  8  A.  &  E.  439 — (35  E.  C.  L.  R.),  arc 

-'  authorities  against  the  objection,  because,  if  the  objection  were 
valid,  the  Court  of  Queen's  Bench  had  no  right  to  refuse  the  certiorari, 
vrhereas  they  did  refuse  it.  It  is  not  important  to  enquire  whether  the 
court  did  right  in  claiming  a  discretion :  as  far  as  the  authority  of  the  case 
goes,  that  is  all  they  did.  [Lord  Abinger,  C.  B.  Did  they  not  grant  a 
mandamus  in  Regina  t.  The  Trustees  of  Swansea  Harhour,  8  A.  &  E. 
439— (35  E.  C.  L.  R.)  ?]  Thev  did :  and  that,  if  the  parties  had  thought 
fit  to  continue  the  dispute,  would  have  been  a  proper  way  of  raising  on 
the  record,  by  a  return,  one  of  the  questions  now  before  the  court.  The 
decision  could  not  have  precluded  this,  because  the  court  avowedly  acted 
on  the  opinion  that  the  party  complaining  was  estopped  by  his  own  con- 
duct. [Parke,  B.  Not  all  the  court:  my  brothers  Littledale  and 
Williams  seem  to  intimate  that  the  inquisition  was  sufficient.]  These 
dicta  form  really  the  only  authority  which  supports  the  view  taken  on  the 
other  side.  Littledale,  J.,  is  reported  to  have  said,  after  referring  to 
the  conduct  of  the  parties :  *^  It  is  evident  from  the  inquisition  that  the 
parties  differed  as  to  price  or  recompense ;  else  why  was  the  jury  sum^ 
moned  ?  As  to  the  necessity  of  the  record  being  drawn  in  a  particular 
form  to  show  jurisdiction,  it  states  that,  the  parties  appearing,  the  jury  gave 
their  verdict  for  certain  amounts  as  purchase  money  and  recompense  to  be 
paid  by  the  trustees,  and  the  court  adjudge  the  said  sums  to  be  paid  by 
fhem  :  and  the  statute  does  not  require  any  regular  form."  If  this  mean 
that  the  partv  who  chose  to  summon  the  jury  and  frame  the  inquisition 
^10271   ^^^^^  ^^  afterwards  be  allowed,  upon  motion  *for  certiorari,  to 

^  deny  the  existence  of  the  (acts  upon  which  alone  he  was  entitled 
so  to  act,  the  argument  coincides  exactly  with  that  already  pointed  out, 
and  it  does  not  apply  to  the  present  case.  But,  if  it  mean  that  an  alleea- 
tion  that  one  of  two  parties  summoned  a  jury  is  proof  that  he  was  justified 
in  doing  so  by  some  facts  or  other  creating  jurisdiction,  the  dictum  is  in 
opposition  to  the  whole  current  of  authorities.  The  same  answer  might 
have  been  given  in  almost  all  the  cases  cited  on  this  point.  Williams,  J. 
says :  ^^  Both  parties  appeared  on  the  inquiry  ;  and,  if  there  had  not  been 
a  disagreement,  such  inquiry  would  not  have  taken  place."  That  also  is 
ciither  to  be  explained  in  conformity  with  the  views  of  the  rest  of  the  court, 
or  is  contrary  to  the  law  as  previously  understood.  It  is  possible,  though 
the  law  is  more  probablv  the  other  way,  that  even  on  mandamus  ap 
estoppel  by  conduct  in  pais,  as  acquiescence,  might  be  shown.  But  here 
the  party  resisted  throu^out. 

It  is  true  that  sect.  138  makes  the  verdict  and  judgment  ^^  binding  and 
conclusive  to  all  intents  and  purposes  upon  all  persons  and  corporations 
i;diatsoever.^'  That,  of  course,  applies  only  to  a  verdict  and  judgment 
^htcb  are  valid  undfer  the  provisions  of  the  act ;  which  leaves  the  ques- 
tion where  it  was.    Here  no  court  has  decided  at  all,  so  far  as  this  inqui- 
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sition  shows.  [Maulc,  J.  Does  not  your  objection  come  too  late?  Tke 
Jury  find  the  &cts :  you  say  that  the  inquisition  should  show  them.  That, 
if  correct,  might  be  a  good  ground  for  objecting  to  the  evidence:  jou 
might  have  objected  to  their  proving  the  verdict  without  showing  a  ^kkI 
inquisition :  but  here  we  have  a  positive  findin]^  both  of  the  facts  and 
the  verdict.  And,  if  the  ^evidence  had  been  objected  to,  might  r*|AaQ 
not  a  good  inquisition  have  been  drawn  at  the  moment,  inasmuch  '- 
as  it  is,  like  a  conviction,  only  a  record  of  what  has  passed  ?  A  convic- 
tion may  be  drawn  at  any  time  (a).]  The  defence  is  that  the  company 
had  acquired  a  title  to  enter  upon  the  land  by  sect.  160,  which  authorizes 
them  to  enter  upon  the  payment  of  the  sums  '*  agreed  upon  between  the  par- 
ties or  awarded  by  a  jury  in  manner  aforesaid."  The  special  verdict 
shows  no  aOTeement,  and  no  award  except  that  in  the  inquisition.  What 
verdict  and  judgment  are  necessary  for  the  purpose  of  sect.  160  appears 
by  sect.  138,  which  directs  that  they  shall  be  conclusive.  And  then  sect. 
140  shows  what  sort  of  verdict  and  judgment  alone  can  answer  the  condi- 
tion. The  verdicts  and  judgments  are  to  be  signed  by  the  sheriff,  &£., 
kept  bv  the  clerk  of  the  peace  among  the  records  of  the  county,  and 
deemed  records.  Therefore  there  can  be  no  verdict  and  judgment  not  in 
writing ;  and  no  payment  of  money  in  pursuance  of  any  other  will  give  a 
title  to  enter :  and  here  the  question  is  only  whether  the  payment  of  money 
did  entitle  to  enter.  In  Tne  Earl  of  Harborough  v.  ShardloWy  7  M.  & 
W.  87,  trover  was  brought  for  trees,  &c.,  and  issue  joined  on  a  plea  de- 
nying the  possession.  The  question  was,  whether  the  possession  of  certain 
lands  had  passed  to  a  company  under  an  act  of  parliament  (stat.  33  G.  3, 
c.  103).  The  act  vested  the  lands  in  the  companv  on  payment  of  money, 
&c.,  as  agreed  for,  determined,  &c.,  or  assessed,  in  manner  hereinbefore 
respectively  mentioned."  One  case  of  payment  was,  by  a  previous  sec- 
tion, under  •contract  with  the  owner,  which  contract  was  to  be  "  en-  r#t  aoq 
rolled  with  the  clerk  of  the  peace  of  the  county."  It  was  held  not  *- 
enough  to  show  a  payment  in  pursuance  of  a  contract  not  proved  to  have 
been  put  into  writing.  So,  here,  no  payment  gives  a  title  to  enter  but  one 
under  an  award  in  writing,  and  that  must  appear  to  be  valid.  Suppose  it 
appeared  on  demurrer  that  all  the  facts  raising  jurisdiction  existed,  and  that 
the  jury  had  met  and  assessed,  but  also  that  there  was  no  verdict  in  writing: 
then  the  court  must  have  held  the  entry  to  be  tortious. 

Next,  as  to  the  payment  of  the  money.  No  part  of  the  act  authorizes 
such  a  payment  as  this.  Sect.  153  entides  the  company,  not  any  two 
directors,  to  order  the  payment :  and,  by  sect.  218,  there  can  be  no  order 
which  U  rot  entered.  If,  therefore,  the  plaintiff  had  accepted  this  money, 
it  might  have  been  immediately  recovered  back  in  an  action  for  money 
had  and  received,  at  the  suit  of  the  company.  It  is  a  payment  by  an  un- 
authorized party.     Therefore,  sect.  160  has  not  been  complied  with. 

With  respect  to  the  deviation  into  Allen  street,  it  is  not  enough  that  the 
company  should  have  foUowed  the  original  parliamentary  line.  It  may 
have  been  important  to  the  plaintiflf  that,  as  to  one  part  of  the  line,  the 
company  should  be  restricted ;  and  the  violation  of  that  restriction  may 
have  made  the  entry  upon  his  lands  necessary,  by  the  change  in  the  direc- 
tion. It  may  be  that,  but  for  this  restriction,  the  plaintiff*  would  success- 
fully have  opposed  the  grant  of  the  parliamentary  line  in  committee. 

Tlien,  as  to  the  yard  and  garden.     It  may  be  true  that  here  a  demise  of 

(a)  See  Ma§$ig  ▼.  John§im,  19  Eut.  67;  and  the  remarks  of  Wuxiams,  J.  in  Reginaf, 
The  Manchegter  and  Lcedt  Railway  Company,  8  A.  dc  E.  418— (85  £.  C.  L.  B  ) 
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^10301  ^^  l^ouse^  if  no  more  were  said,  ^would  have  passed  the  yard  and 
^  garden.  But  the  notice,  antecedent  to  the  certificate,  refers  to  a 
bouse,  yard  and  garden  ;  the  verdict  finds  that  the  application  is  made  to 
the  magistrates  in  pursuance  of  the  terms  of  the  notice ;  and  then  the 
magistrates  certify  with  respect  to  the  house,  but  not  to  the  yard  or  garden. 
That  is  as  if  a  demise  recited  the  possession  of  a  house,  yard  and  garden, 
and  then  the  operative  part  mentioned  only  the  house :  there  the  yard  and 
garden  could  not  pass.  This  is  a  question  arising  on  legal  instruments, 
which  it  is  for  the  court  to  construe,  and  not  the  jury. 

But,  further,  the  inquisition  ought  to  refer  to  the  certificate.  At  pre- 
sent, the  inquisition  relates  to  matters  excluded  from  the  jurisdiction  of  the 
sheriff  and  jury  by  the  direct  words  of  sect.  7 ;  therefore,  unless  it  state 
the  substantive  matter  which  brings  the  property  within  reach  of  the  ia- 
quisition,  it  shows  no  jurisdiction.  Car.  adv.  tmlt. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  question  raised  for  the  opinion  of  the  court  below  upon  this  special 
verdict  was,  whether  the  defendants  below  ceased  to  be  tenants  to  the 
plaintiff  below,  by  the  entry  and  eviction  of  The  Manchester  and  Leeds 
Railway  Company,  under  the  powers  and  authority  of  stat.  6  &  7  W.  4, 
c.  cxi.  ?  For,  if  such  entiy  and  eviction  was  justified  by  the  powers  given 
by  that  act,  then  the  defendants  paid  into  court  more  than  was  due  for 
their  use  and  occupation  of  the  plaintiff's  premises,  and  the  judgment 
given  for  such  defendants  by  the  court  below  ought  to  stand :  but,  if  such 
*  10311  ^^^ry  ^^^  ^eviction  was  not  justified,  then  the  defendants  still  con- 
-■  tinued  tenants  notwithstanding  the  eviction,  and  are  liable  to  a 
further  sum  for  use  and  occupation  beyond  what  was  paid  into  court :  and, 
in  that  case,  the  judgment  must  be  given  for  the  plaintiff  below. 

On  the  part  of  the  plaintiff,  three  principal  grounds  of  objection  against 
the  validity  of  the  proceedings  of  the  railway  company  have  been  raiseo 
and  relied  upon  in  argument,  viz.:  First,  that  the  warrant  and  inquisition, 
directed  by  the  138th  section  of  the  act,  do  not  state  upon  the  face  of  them 
sufiScient  facts  to  show  any  jurisdiction  over  the  subject  matter,  and  that, 
consequently,  such  warrant  and  inquisition,  and  the  judgment  also  of  the 
sheriff^  founded  thereon,  are  altogether  void  :  Secondly,  that  the  certificate 
granted  by  the  two  justices  under  the  fifth  section  of  the  act,  upon  the 
ground  of  an  unintentional  error  having  taken  place  in  the  description  of 
the  premises  in  the  schedule  to  the  act  of  parliament,  is  void  by  reason  of 
its  not  stating  that  there  was  any  dispute :  and,  Thirdly,  because  the  yard 
and  garden,  parcel  of  the  premises,  are  neither  specified  in  the  original 
acheJule  nor  m  the  certificate. 

Of  these  objections,  the  first  is  that  which  is  entitled  to  the  gr]»atest  con- 
sideration. The  authority  given  by  the  statute  to  the  railway  company  to 
take  the  lands  of  individuals  for  the  purposes  of  the  act,  where  it  is  exer- 
cised adversely  and  not  by  consent,  is  undoubtedly  an  authority  to  be 
carried  into  effect  by  means  unknown  to  the  common  law.  And  it  is  there- 
fore contended,  on  the  part  of  the  plaintiff,  that  the  same  rule  will  apply 
to  these  proceedings  which  is  held  to  apply  to  all  other  inferior  jurisdic- 
tions, that,  unless  sufficient  appears  upon  the  face  of  the  proceeding  them- 
^10321  ^^^^^^  ^^  show  that  the  ^jurisdiction  exists,  such  proceedings  are 
•I  altogether  void.  Admitting  such  to  be  the  rule  of  law,  and  not 
further  relying  on  the  special  finding  by  the  jury,  that  all  which  was  neces- 
sary to  give  jurisdiction  under  the  statute  did  really  and  in  fact  take  place, 
thui  to  observe  that  the  ^hole  objection  is  confined  to  the  face  of  the  pro- 
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ceedings  themselves,  the  question  is,  vrbetber,  either  expressly  or  by  Beces> 
saiy  intendment  the  proceedings  do  of  themselves  show  that  they  were 
warranted  by  the  statute.  And  we  are  of  opinion  that,  upon  &ir  and  oe^ 
cessary  intendment,  the  jurisdiction  appears  upon  the  proceedings  them- 
selves. 

The  warrant  and  inquisition,  being  annexed  together,  as  stated  m  the 
special  verdict,  may  be  considered  as  one  entire  proceeding ;  and  any  defi- 
ciency existing  in  Uie  one  may  be  aided  by  reference  to  3ie  other.  And 
indeed  it  is  obvious  that,  as  no  particular  form  is  prescribed  by  the  statute, 
it  must  be  sufficient  if  the  jurisdiction  is  substantially  made  apparent  upon 
the  face  of  the  documents,  or  is  to  be  inferred  therefrom. 

Now  it  is  to  be  observed  that  the  statute,  in  .section  138,  enumerates  the 
several  cases  in  which  power  is  given  to  the  company  to  ascertain  the 
amount  or  value  of  the  purchase  money  of  lands  to  be  taken  under  the  act, 
by  the  intervention  of  a  jury  ;  and,  aner  specifying  three  distinct  cases, 
VIZ.  first,  mere  simple  non-agreement  as  to  the  purchase  money,  secondly, 
the  refusal  to  accept  the  purchase  money  with  notice  and  request  (hat  it 
may  be  referred  to  a  jury,  and,  thirdly,  a  neglect  or  refusal  after  notice  to 
treat  or  agree  for  the  sale,  or  an  incapacity  to  make  an  agreement,  or  non- 
disclosure of  the  state  of  the  title  of  the  seller,  the  section  concludes  wiA 
this  very  general  and  comprehensive  statement,  "  or  in  *any  other  r^^rm 
case  where  agreement  for  compensation  for  damages  incurred  in  '- 
the  execution  of  this  act,  or  for  the  purchase  of  lands  required  for  the  pur- 
poses of  this  act,  cannot  be  made."  And  we  think  the  very  circumstance 
of  recourse  having  been  taken  by  the  company  to  the  compulsory  means  of 
ascertaining  the  amount  of  the  purchase  money,  by  summoning  the  jaij 
and  the  proceeding  to  judgment  in  the  regular  mode  pointed  out  by  the 
statute,  afibrds  the  natural  and  necessary  inference  that  a  previous  agree- 
ment for  the  purchase  could  not  be  made.  Such  indeed  appears  to  hare 
been  the  opinion  of  Littledale  and  Williams,  Js.,  in  the  case  of  Begina 
V.  The  Trustees  of  Swansea  Harbour^  8  A.  &  E.  439— (35  R  C.  L.  R), 
which  in  its  circumstances  strongly  resembles  the  present.  The  wamnt 
states,  upon  the  face  of  it,  that  it  was  issued  by  the  company  pursuant  to 
the  powers  for  that  purpose  given  to  them  by  the  act:  the  jury  are  directed 
upon  the  face  of  the  warrant  to  be  empannelled  to  inquire  of,  assess,  and 
give  a  verdict  for,  the  sum  of  money  to  be  paid  to  the  plaintifT  (amongst 
others),  for  the  purchase  of  the  lands,  &c.  (amongst  others),  of  the  plam- 
tiff,  about  to  be  purchased  and  taken  under  the  authority  of  die  act ;  words 
which  imply  necessarily  that  such  purchase  had  not  then  been  completed; 
that  no  sale  had  bc^n  then  agreed  on,  the  terms  purchase  and  sak  being 
correlative  terms,  and  not  being  satisfied  unless  a  tirice  had  been  agreed  oo 
between  the  parties.  And,  again,  in  the  inquisition,  after  the  jury  have 
ascertained  and  settled  the  amount,  it  proceeds  thus.     *^  I,  the  said  sdieriff,  in 

J)ursuance  of  the  said  act  of  parliament,  do  pronounce  and  give  judgment 
or  such  purchase  *money,  so  assessed  as  aforesaid  by  the  said  rviQOi 
jurors,  according  to  the  direction  of  the  said  act :"  words  which  ^ 
import  in  themselves  that  the  settling  the  amount  of  the  purchase  money  is  a 
proceeding  between  adverse  parties,  a  proceeding  in  invUumj  and  not  Ae 
result  of  a  preceeding  agreement. 

And,  if  the  cases  relied  upon  on  the  part  of  th6  plaintiff  are  examined, 
they  will  all  be  found  distinguishable  from  the  present  in  this  material 
point,  that  the  omission  or  want  of  averment  on  the  face  of  the  proceed- 
ings, which  formed  the  objection  in  those  cases,  could  not  be  sappli^  if 
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any  intendment  from  the  facts  stated  in  the  instrument  itself,  or  from  th6 
act  that  the  order  or  instrument  itself  was  made. 

Thus,  in  the  case  of  Rex  v.  Manningj  1  Bur.  377,  the  objection  was, 
that  it  did  not  appear  in  the  order  that  there  were  no  proper  materials  ih 
or  upon  the  wastes  or  common  ground  in  any  place  near  the  highway.     In 
the  case  of  Rex  y.  The  Mayor ^  t^c.  of  Liverpool^  4  Bur.  2244,  the  objection 
^as,  that  the  service  of  previous  notice  ought  to  have  appeared  upon  the 
inquisition  in  order  to  give  jurisdiction.     In  R£x  v.  Crdke^  1   Cowp.  26, 
the  objection  was,  that  it  did  not  appear  on  the  order  that  the  mayor, 
aldermen  and  commons,  in  common  council  assembled,  had  adjudged  the 
lands  to  be  necessary  ;  nor  did  it  appear,  on  the  order,  that  the  defendant 
bad  had  notice  in  writing.     In  Rex  v.  Bagshawy  7  T.  R.  363,  the  objec- 
tion was,  again,  the  want  of  notice  to  the  defendant,  which  was  essential 
to  give  the  trustees  jurisdiction.     In  the  case  of  Day  v.  Kivgy  5  A.  &  £. 
•10351    ^^^'  ^^^  order  was  deficient  in  stating  *the  party  for  whom  the 
-■    order  was  made  to  be  a  member  of  the  Friendly  Society.     But  in 
each  of  these  cases,  and  in  the  others  cited,  it  is  obvious  that  it  could  not 
be  contended,  from  the  fact  of  the  proceeding  under  the  statute  having 
taken  place,  that  there  had  been  a  performance  of  the  act  or  condition 
precedent,  the  omission  to  allege  which  performance  on  the  face  of  the 
proceeding  formed  the  ground  of  objection.     As,  for  instance,  the  proceed- 
ings under  the  highway  act,  in  the  case  of  Rex  f .  Mannings  1  Bur.  377, 
famished  no  inference  whatever  as  to  the  non-existence  of  materials*  near 
the  highway;  and  so  of  the  rest.     Here,  on  the  contrary,  it  appears  to  us 
that  it  is  impossible,  upon  reading  the  warrant  and  inquisition,  to  arrive 
at  any  other  conclusion  than  this,  that  the  company  must  have  proceeded 
on  the  ground  that  no  agreement  could  be  previously  made. 

There  was  a  further  objection  to  the  inquisition,  that  no  mention  of  the 
certificate  appears  therein.  But  we  think  it  is  a  sufficient  answer  to  this 
objection  that  the  effect  of  the  certificate  is  simply  to  rectify  the  mistake  or 
omission  in  the  schedule  to  the  act  itself,  and  to  extend  the  operation  of  the 
statute  to  the  several  lands,  &c.,  included  in  the  certificate,  so  as  to  place 
them  precisely  in  the  same  situation  as  if  they  had  been  inserted  in  the 
original  schedule  of  the  act. 

The  other  objections  appear  to  us  to  possess  less  jeeight  and  difficulty. 

For,  ia  to  the  certificate,  it  is  objected  that  it  does  not  set  forth  the  grounds 

on  which  it  was  granted.     But  this  objection  to  the  certificate  is  virtuaDjr 

the  same  as  that  which  has  been  already  considered  with  regard  to  the 

^10%1    ^^^^^^^^  ^"^  inquisition.   *The  only  necessity  for  any  certificate  is, 

J    as  stated  in  section  5,  in  case  of  a  dispute  as  to  any  error  in  the 

description  of  lands,  &c.,  in  the  schedule.     There  is  no  previous  condition 

to  be  performed  by  the  company,  or  any  other  person,  in  order  to  give 

jurisdiction  to  the  certifying  justices.     They  are  to  make  their  certificate 

in  c^ae  of  a  dispute.    And  tibe  fact  of  their  having  been  applied  to,  and 

granting  their  certificate,  is  not  merely  evidence  of  the  dispute,  but  appears 

to  be  part  of  the  very  dispute  itself. 

And,  as  to  the  third  objection,  that  the  garden  and  yard  are  not  men<* 
tioned  in  the  certificate  or  schedule  thereto,  which  forifns  an  objection  a^ 
well  to  the  certificate,  as  also  an  objection  to  the  authority  of  the  company 
t6  enter  upon  the  same  under  the  warrant  and  inquisition,  it  is  to  be  oIh 
Setved  that  this  objection  is  not  one  that  is  confined  to  the  form  of  the 
certificate  or  the  schedule  thereto,  but  is  in  part  a  question  of  fact,  vit.  • 
Whether,  upon  the  evidence,  the  yard  and  garden  were  included  wttbU 
TOL.  xui.  130  4  S 
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the  description  of  the  house  specified  in  the  schedule  to  the  certificate. 
And  upon  this  point  the  finding  of  the  jury  is  express,  that  at  the  time  of 
passing  the  act,  and  thence  hitherto,  the  yard  and  garden  were  parcel  of 
and  included  in  the  description  of  the  said  house  specified  in  the  schedok 
to  the  said  certificate,  and  occupied  therewith  as  such  parcel  thereof:  and, 
upon  such  finding,  we  think  there  is  no  objection  in  point  of  law  that  the 
yard  and  garden  should  pass.  The  authority  in  Co.  Litt.  5  b,  is  express, 
that  by  the  grant  of  a  messuage  or  house  the  garden,  orchard  and  caiti> 
lage  do  pass. 

There  was  indeed  one  objection  raised  in  the  course  of  the  argument, 
but  not  much  insisted  upon,  that  the  company  had  deviated  from  the  line 
authorized  by  the  ^act,  by  coming  within  the  prescribed  distance  r%^f^ 
from  a  newly  laid  out  street  called  Allen  street  We  mention  it  '- 
only  that  it  may  not  be  considered  as  overlooked ;  for  we  think  the  answer 
given  at  the  bar  was  quite  satisfactory,  that  the  company  had  purchased 
the  land  constituting  the  newly  laid  out  street  and  the  railway. 

We  therefore  think  that,  notwithstanding  the  various  objections  wfaidi 
have  been  taken,  the  defendants  below  on  the  finding  of  this  special  ver- 
dict were  entitled  to  the  judgment  of  the  court ;  ana,  therefore,  that  the 
judgment  of  the  court  below  must  be  affirmed. 

Judgment  aflSnned(o). 

(a)  The  fpllowing  case  was  decided  in  Michaelmas  Teim,  1843. 

The  QUEEN  v.  MARTIN  and  Another. 

i^ere  jaaticea  in  special  sessions  make  an  order  under  slat  5  &  6  W.  4,  c  50,  ss.  94, 95, 
directing  an  indictment  for  the  non-repair  of  a  highway  to  be  preferred  against  the  inhaliiBBa 
of  a  parish,  the  duty  or  obligation  to  repair  having  been  denied  by  the  surveyor  on  behalf  of 
ihe  inhabitants  of  the  parish  on  the  hearing  of  a  sominons  under  sect  94,  such  order  am 
show  on  the  face  of  it  that  the  special  session  is  held  within  the  special  sessions*  diviaioB  in 
which  the  highway  is  situate.  And,  if  this  be  omitted,  any  order  of  quarter  sessions  on  the 
defendants  for  the  cosrs  of  such  prosecution  is  wholly  void,  even  though  it  should  appear  bf 
recital  on  the  record  of  quarter  sessions  that  the  special  sessions  were  held  within  the  {vofisr 
division,  and  though  in  Ikct  they  were  so  held. 


PoMhUy^  in  last  term,  obtained  a  rule  to  show  cause  why  a  mandamus  should  not 
commanding  two  justices  of  the  peace  for  the  West  Riding  of  Yorkshire  to  issue  a  distress  «a^ 
rant  to  levy  the  costs  of  the  prosecution  of  a  highway  indictment  at  the  quarter  aessioas  for  tbe 
West  Riding,  holden  at  Midsummer,  1848. 

The  prosecution  had  been  directed  by  justices  of  the  Riding,  assembled  in  special  sessioni  ior 
the  highways;  and  the  quarter  session,  before  which  the  indictment  was  tried,  ordered  that  the 
defendants  should  pay  the  costs  in  question.  The  defendants  refused:  and  the  justices,  sgsiBst 
whom  the  rule  was  directed,  being  applied  to  by  the  prosecutors  for  a  distress  warrant,  decUaed 
to  grant  one.  The  material  psrts  of  the  order  of  special  aessions  were  as  follows : 
«•  West  Riding  of  >  At  a  special  sessions  for  the  highways  in  and  for  the  division  or  wapeoisis 
Yorkshire,  to  wit  3  of  Staincross  in  the  said  Riding,  held  at  the  court  house  in  Bamaley  in  lbs 

said  Riding,  by  tbe  justices  of  the  pence  for  the  said  Riding,  the  3d  day  of 
November,  A.  D.  1841. 

<•  Whereas,  on,**  &c.,  "  information,**  &c.,  *•  was  made  unto  John  Thomley,  Esquire,  oae  of 
Her  Migesty's  justices  of  the  peace  in  and  for  the  said^Riding,  by  Robert  Gooddy  of  r^inoo 
South  Hiendley,  in  the  same  Riding,  farmer,  that  a  certain  highway,  situate  in  tbe  L  ^^^^^ 
townahip  of  llavereroft  in  the  said  Riding,  called,**  &c.,  ^waa  out  of  repair,  and  was  not  veil 
and  Bufiiciently  repaired  and  amended,  and  that  Edwin  Green  and  Charles  Scholey,  the  surwf- 
ors  of  the  highways  of  the  said  township  of  Havercroft,  were  chargeable  with  the  repair  of  the 
said  highway :  Aiid  whereas  tbe  said  ESdwin  Green  and  Charles  Scholey,  the  surveyoi*  of  the 
highways  of  the  said  township  of  Havercroft,  have  this  day  appeared  before  us  the  Bsvwend 
Henry  Bowen  Cooke,  clerk,  and  John  Thomley,  Esquire,  two  of  Her  M^jesiy'S  justices  of  the 
peace  in  and  for  the  said  Riding,  in  pursuaikce  of  a  summons  issued  for  that  porpooe  by  the  sail 
John  Tnomley :  And  we,  the  said  justices,  having  proceeded  to  hear  the  said  summons:  And  the 
duty  and  obligation  of  repairiiig  the  said  highway  being  denied  before  as  by  the  said  Edwii 
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GrecQ  mod  Chatlef  Scboley,  at  micfa  Minref  otb  m  afoimid,  on  behalf  of  the  inbabilaBta  of  the 
aaid  townehip  of  Havercroft:  We,  the  aaid  justicee,  in  pareuance  of  the  act  of  parlianieni  in  that 
behalf  made,  hereby  direct  a  bill  of  indictment  to  be  piefefied»  and  the  neceanry  witoewea  in 
enpport  thereof  to  be  subpcenaed,  at  the  next  general  quarter  seaeiona  of  the  peace  to  be  holden 
in  and  for  the  aaid  Riding,  againat  the  inhabitanta  of  the  aaid  townahip  of  Havercroft,  for  aofler* 
ing  and  permitting  the  aaid  highway  to  be  out  of  repair.  Given  under  our  handa  and  aeala,  on 
the  day  and  year  and  at  the  place  firat  above  written.  *«  John  THoaNunr,  (l.  ••) 

^  H.  a  CoQU,  (l.  a)** 

the  order  of  quarter  aeaeiona,  ao  far  aa  it  ia  material  to  the  preaent  caae,  waa  aa  followa : 
•*  Weat  Riding  ^  At  the  Midaummer  general  quarter  aeaaiona  of  the  peace  of  our  Lady  the  Queen, 
of  Yorkahire.  y  holden  at  Skipton  in  and  for  the  Weat  Riding,**  &c.,  on,  dec,  before,  dte.,  ••  and 
othera  their  fellows,  juaticea  of  our  aaid  Lady  the  Queen,  aaaign%d  to  keep  the  peace  of  our  aaid 
L«dy  the  Queen  in  the  said  Riding,  and  alao  to  hear  and  determine  divera  feloniea,  dec,  com- 
mitted within  the  aaid  Ruling  aaaforeaaid.**  The  caption  then  atated  several  adjoummenta,  and 
finally  an  adjournment  to  Rotherham  in  the  Weat  Riding.  ••  At  which  aaid  general  quarter 
eeaaiona  of  the  peace,  continued  and  holden,  by  the  adjournment  laat  mentioned,  at  Roiberhani 
aforeaaid,  in  and  for  the  aaid  Riding,  on,*'  6lc^  **  before  the  juaticea  last  named.  Whereas  a  cer- 
tain  highway,  commonly  called,**  &c.,  **  ia  aituaie  in  the  townahip  of  Havercroft,  in  the  pariah  of 
Felkirk,  within  the  division  or  wapentake  of  Staiocrosa,  in  the  Weet  Riding  of  the  county  of 
York,  and  leads  from  the  townahip  of  South  Hiendley  in  the  aaid  Weat  Riding  towarda.  and 
unto  a  certain  common  Queen*a  highway,  called  Ck>w  Road,  in  the  aaid  Riding ;  and  whereaa, 
in  the  month  of  October,  1841,  the  aakl  highway,**  dec,  *«waa  alleged  to  be  out  of  repair,  ond 
waa  alleged  Co  be  not  well  and  sufficiently  repaired  and  amended,  and  information  thereof,  on 
^^rvoQi  the  oath  of  a  credible  witness,  to  wit  of  one  *Robert  Gooddy  of  South  Hiendley  in 
J  the  Weat  Riding  aforesaid,  farmer,  waa  given  on  the  37ih  day  of  October,  in  the  year 
of  our  Lord  1841,  to  John  Thomley,  Elaq^one  of  Her  Majeety*a  juaticea  of  the  peace  aciing  in 
and  for  the  said  Riding;  and  the  aaid  John  Thomley,**  &c.  (stating  the  aummona  by  him),  **  to 
appear  before  the  juaticea  of  the  peace  for  the  aaid  Riding  in  a  certain  apecial  aeaaiona  for  the 
highwaya,  to  wit  a  apecial  aeaaiona  to  be  holden  on  the  3d  day  of  November  then  next  enauing, 
at  the  court  houae  in  Barnaley,  within  the  aaid  diviaion  or  wapentake  of  Staiiicroas,  in  which  tlio 
aaid  highway,  commonly  called,**  dec,  **  ia  aituate  ;  of  which  aaid  aummona  the  aaid,**  dec.  (the 
surveyors)  ••had  aeverally  notice,  and  were  aeverally  aerved  therewith:  And  whereaa  the  aaid 
apecial  aeaaion  for  the  aaid  highways  was  duly  holden  on  the  aaid  3d  day  of  November,  in  the 
year  of  our  Lord,  1841,  at  the  court  house  aforeaaid,  within  the  diviaion  or  wapentake  and 
Rkling  aforesaid,  before  the  Reverend  Henry  Brown,  clerk,  and  John  Thomley,  E2aq.,  two  of 
Her  Majeaty*a  justices  of  the  peace  in  and  for  the  said  Riding :  And,  on  the  hearing  of  the 
aaid  aummona  respecting  the  repaira  of  the  aaid  highway,  the  duty  and  obligation  of  auch  repaira 
waa  denied  by  the  said  surveyore  on  behalf  of  the  inbabitaniaof  the  aaid  township  of  Havercroft: 
And  thereupon  the  aaid  juaticea  of  the  peace,  ao  then  and  there  aasembled  in  special  sesaiona  for 
the  highwaya  aa  aforeaaid,  did  direct  a  bill  of  indictment  to  be  preferred,  and  the  oeceaaary  wiu 
neaaea  in  aupport  thereof  to  be  aubpceiiaed,  at  the  next  general  quarter  aeasiona  of  the  peace  to 
be  holden  in  and  for  the  aaid  Weat  Riding  of  the  county  of  York,  againat  the  inhabitanta  of  the 
aaid  townahip  of  Havercroft,  for  auflbriog  and  permitting  the  aaid  highway,  commonly  called,** 
dec,  ''to  be  out  of  repair:**  The  order  then  atated  that  a  bill  of  indictment  waa  accordingly  pre- 
ferred and  found  at  the  general  quarter  seasiona  for  the  Weat  Riding,  January,  1843,  and  that,  at 
the  general  quarter  aeaaiona  for  ih4  Rkling,  April,  1842,  one  of  the  aurvcyora  appeared  on  behalf 
of  the  inhabitanta  of  Havercroft,  and  pleaded  Not  guilty ;  that  (after  recognisance,  6lcA  the  in- 
dictment waa  Cried  aa  a  traverae  at  the  general  quarter  aeaaiona  for  the  Riding  in  July,  1842 ; 
and  that  the  inhabitanu  were  found  guilty  on  the  2d,  4th,  and  6th  connta  of  che  indictment,  and 
not  guilty  on  the  lat,  3d,  and  5ih  counta.  The  order  then  found  that  the  coata  were  721,  and 
directed  them  to  be  paid  to  the  proaecutora  by  the  aurveyora  out  of  the  rate  to  be  made  under 
Btat.  6  db  6  W.  4,  c.  50. 

J7.  Mall  now  abowed  cauae.  [Several  pointo  were  made  in  ahowing  cauae:  but  the  report  if 
confined  to  the  only  one  on  which  the  court  decided.]  Thia  ia  an  application  under  atau  5  &  ( 
W.  4,  e.  50,  aa.  94, 95.  The  quarter  aeaaiona  can  act  only  where  there  ia  a  valid  order  of  juaticea. 
The  order  of  juaticea  ia  bad  for  not  ahowing  that  the  special  aeasiona  were  *«heki  within  the  diviaion 
in  which  the  aaid  highway**  waa  ••aituate.**  Thia  ia  eaaential  to  the  juriadiction  under  aect.  94. 
•1  f\Ai\l  '^^  ^^^  *•*  diviaion**  ia  not  merely  directory  aa  in  the  Anonymoua  caae,  2  Salk.  473; 
iU4UJ  fQ^  many  of  the  proviaiooa  ahow  the  importance  of  having  the  proceeding  in  the  neigh* 
bourhood  of  the  locua  in  quo.  Thia  ia  an  order  which  can  be  made  only  in  apecial  aeaaiona  heki 
in  diviaiona  which  are  regulated  by  atat.  9  G.  4,  c.  43,  and  6  db  7  W.  4,  c.  12.  In  thoae  atatuiea 
proviaiona  are  made  under  which  new  diviaiona  may  be  conatituted  from  time  to  time,  and  th« 
Umitaof  eziating  diviaiona  may  be  varied;  ao  that,  in  the  preaent  inatance,  the  order  of  quantf? 
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leanonii  Mems  to  be  bad  a«  well  aa  the  order  of  apee'ral  aewiom:  for  it  finds  meivff  that  the  apecial 
besaiorifl  were  held  •*  within  the  aaid  division  or  wapentake  of  Staincross,  in  which  the  said  bigb- 
Way**  **u  situate;"  and,  according  to  the  opinion  expressed  by  this  court  in  the  present  term  is 
Regina  v.  Cartworth,  (NoTcmber  11th,  1843),  an  a6Mavit  that  the  persons  on  whom  ootke  of 
hpplication  for  a  certiorari  to  remove  an  order  of  quarter  seanons  has  been  served  are  joscieesel 
the.  Riding  is  ibsufficient  as  not  showing  that  they  were  so  when  the  qnaner  sessioiis  were  beU. 
See  Fiaher  v.- Ford.  13  A.  &  £.  654.*)  Assuming  the  order  of  qoaner  sessions  to  be  eoirect,  it 
oes  not  help  the  order  of  special  sessions;  Walion  v.  CkeMUrfield^  5  Mod.  322. 

The  court  then  called  on 

Ptuhley,  contra.  The  order  which  it  is  sought  to  enforce  is,  not  that  of  two  jnsiices,  bat  that 
of  the  quarter  sessions.  SeUufood  v.  M^unt^  1  Q.  B.  726,  shows  that  the  distress  warrant  most  be 
founded  on  (be  Utter.  [Lord  Dcnman,  C  J.  But  have  the  quarter  aeasions  been  properly  set  in 
motion?]  It  must  be  taken  that  the  order  of  quarter  aeasions  is  true;  Brittaiu  v.  Kinmairdn  I 
Br.  &  B.  432.  It  contains  a  formal  abjudication  that  all  the  requisite  preliminaries  were  eocoplied 
with,  and  that  the  order  to  prosecute  was  made  at  a  qpecial  session  holden  within  the  divisioo  is 
which  the  highway  is  situate:  and  the  affidavirs  on  which  cauae  is  shown  do  not  deny  any  of  the 
facts.  If  the  order  of  special  seasiona  was  defective  in  point  of  form,  it  might  have  been  quadied 
on  certiorari:  the  olgection  cannot  be  taken  now.  [Lord  Ddcman,  C.J.  They  say  that  the 
quarter  ssssions  have  acted  on  a  bad  order  of  special  sessions.]  As  to  that  order,  the  statute  is 
only  directory:  justices  of  the  division  are  justices  of  the  Ridmg;  and  all  justices  of  the  Riding 
may  attend  at  the  special  sessions  for  any  division.  The  statute  does  not  require  the  onier  to  be 
in  writing.  The  justices  are  simply  to  »•  direct*'  the  prosecution.  [Lord  Dcnman,  C.  J.  TIm 
order  must  be  made  at  special  sessions  •*  to  be  held  within  the  divisioiL**]  This  order  was  so 
made.  It  is  not  suggested  in  any  of  the  affidavits  that  any  change  was  made  in  the  bosiness  of 
the  division  bet  ween  the  times  of  the  two  orders.  On  the  trial  of  an  indictment  for  disobeyiog 
any  other  order  of  sessions,  as,  for  instance,  an  order  in  bastardy,  it  would  not  be  neceaniy  for  the 
prosecutor  to  give  distinct  proof  of  all  the  preliminaries:  aiid,even  if  that  were  ao,on  an  iiidiemieat 
for  disobeying  the  present  order  the  prosecutor  would  be  entitled  to  a*verdict  on  proving  r^..  ^^^ 
the  allegations  contained  in  it,  and  that  it  had  been  disobeyed  ^  lv41 

Lord  DaNMAN,  C.  J.  This  objection  must  prevail.  The  word  ••  direct,**  in  sect.  95,  is  not 
very  precise;  and  it  is  not  expressly  enacted  that  there  must  be  an  order  in  writing.  Still,  every 
thing  which  is  necessary  to  show  jurisdiction  must  sppear  on  the  free  of  all  the  proceedingSL  The 
provisions  of  an  act  are  sometimes  heki  to  be  merely  directory;  but  that  term  has  never  been 
applied  to  such  provisions  as  thiSb  I  see  none  of  the  difficulties  that  liave  been  suggested.  Where 
a  party  is  punished  for  disobeying  an  order  of  maintenance,  the  order  shows  that  all  has  been 
done  which  is  necessary  for  raising  the  jurisdictioiu 

WiLUAMB,  CoLBRiDGx,  and  Wkibtman,  Ja,  concurred. 

Rule  diacbarged,  without  < 


MEMORANDUM. 


In  the  present  Hilary  vacation,  Frcmcis  Stack  Murphy ^  of  the  loner 
Temple,  Esquire,  was  called  to  the  degree  of  Seijeant  at  Law,  and  gave 
rings  with  the  motto  Inddere  hdum. 


The  case  of  Whyte  y.  Rose,  decided  this  vacation  in  the  Exchequer 
'  Chamber  will  be  published  in  the  next  volume. 


END  OF  mLART  VACATION. 
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BANK. 

Banking  Company. 

Execution  against  partner  not  being  public 
officer. 

Held  by  the  Court  of  Exchequer  Cham- 
ber, on  writ  of  error,  that,  where  judg- 
ment has  been  obtained  against  the  pub- 
lic officer  of  a  banking  company,  sued  on 
their  behalf  under  stat.  7  G.  4,  c  46,  s.  9, 
the  proper  mode  of  proceeding  to  execu- 
tion, under  sects.  13, 13,  against  a  partner 
not  being  such  officer,  is  by  scire  facias, 
not  suggestion. 

And,  where  by  leave  of  the  Court  of 
Q.  B.,  after  such  judgment  against  the 
public  officer,  a  suggestion  had  been  en- 
tered that  A.  and  B.  (not  original  parties 
on  the  record)  were  partners  in  the  com- 
pany, and  an  award  of  execution  had 
been  thereupon  entered  against  A.  and  B., 
the  court  of  error  set  aside  the  award  of 
execution  on  writ  of  error  brought  by 
them. 

The  writ  of  error  prayed  that  the /uifg- 
mtnt  and  award  of  execution  might  be 
reversed,  annulled,  dec.  Judgment  re- 
versed as  to  the  award  of  execution,  af- 
firmed as  to  the  rest  Ram$ford  v.  BMan- 
91M/.  973 

BANKRUPT. 
Ex^<nptioD  from  stamp  duty. 
Ccntract  of  sale,  614.    Stamp,  IL 

BAR. 
Of  the  Court  of  Chancery,  619.    Rolls. 

BARON  AND  FEME. 
I.  Separate  use  of  wife. 
Effect  as  to  settlement  by  estate,  669.  Pooa, 

EL  7. 
n.  See  alto  MAaaiiaa. 


BARRISTER. 

Privilege  from  arrest 

A  barrister  is  not  privileged  from  ar* 
rest,  redeundo,  by  reason  of  his  attend- 
ance on  petty  sessions  for  the  purpose  of 
obtaining  practice : 

Though  he  is  in  the  habit  of  attending 
such  sessions. 

And  though,  during  the  particular  at> 
tendance,  he  has  been  engaged  in  defend- 
ing a  party  charged  with  assault,  under 
Stat  6  &  7  W.  4,  c.  114,  s.  3 :  he  not  hav- 
ing  been  retained  before  such  attendance 
commenced.    Newton  v.  ComtabU*       157 

BASTARD. 
Page  331.    Pooa,  XIX.  3. 

BETHLEM  HOSPITAL. 
Page  356.    Reg.  Oen. 

BILL  OF  EXCEPTIONS. 
L  When  not  necessary.    Bingham  v.  Sian^ 
Uy.  117 

II.  On  question  of  probable  cause,  169. 
Juax,  1. 

BILL  OF  LADING. 
Forgery,  effisct  of,  196.   Bill,  I.  3. 

BILLS  OF  EXCHANGE  AND  PROMIS- 

SORY  NOTES. 
I.  Consideration. 

1.  Burden    of    proof,   117.     Evinaacx, 

LI. 
3.  Distinction  between  an  accommoda- 
tion bill  and  one  uiinted  with  suspicion 
of  fraud,  117.    EviDxircs,  1. 1. 
3.  Failure  of:  forgery. 

In  assumpsit  by  endorsee  of  a  bill  of 
exchange  against  acceptors,  defendants 
pleaded  that  K.,  the  drawer,  was  in  the 
habit  of  delivering  goods  to  C,  to  be  car- 
ried by  him  to  Liverpool,  consigned  and 
deliverable  there  to  K's  order,  and,  on  so 
doing,  of  receiving  from  C.  a  receipt  for 
the  goods,  bill  of  lading,  or  document 
which,  by  the  custom  of  merchants,  when 
endorsed  for  value,  passed  the  property 
in  the  goods,  and  entitled  the  endorsee  to 
have  them  delivered  to  him:  That  K. 
used  to  obtain  advances  from  plaintiff  on 
endorsing  to  plaintiff  such  document,  and 
drawing  and  delivering  to  him  a  bill  of 
exchange  on  defendants  (who  traded  at 
Liverpool  as  purchasers  and  commission 
agents  of  such  goods  as  K.  delivered  to 
C),  if  the  goods  were  deliverable  to  de- 
fendants, or  on  some  other  person  to 
whom  they  were  deliverable :  That  plain- 
tiff used  to  forward  the  endorsed  docu- 
ment to  Liverpool,  and  to  have  it  pre- 
sentf  1  to  defendants,  (or  such  other  per- 
son,; and,  on  the  faith  thereof,  and  at 
plaintiff's  request,  and  in  consideration 
of  such  security  on  the  goods,  defendants 
(or  such  other  persons)  used  to  accept  the 
bill  of  exchange :  of  all  which  plaintiff 
had  notice :  That  K^  pretending  to  act  in 
pursuance  of  such  usage,  fraudulently 


1038 


INDEX. 


Pnytiiiona. :  a' :  / 


AMOUNT. 
I.  DeiiMi  rfpi^ianotan  adjadicatioD  on, 

909.    STATim,  XXXV&.  6. 
XL  Laying  nnder  ▼idelicet,  9UL  PKm&uiM» 

XV.  8. 
in.  Admission  by  payment  into  court,  915. 

PuADiirsy'X  V.  2. 

APPEAL. 
L  1.  When  the  only  remedy,  863.    Poor,  I, 
t.  Limitation  of  jight  by  rule  of  practice, 
705.    Pooa,XXIL 
n.  1.  Notice:  to  whom  to  be  given,  686. 
LuvATic,  IL  3. 

2.  Statement  of  grounds.    Pooa,  XXL 
m.  To  sessions  of  what  district,  73, 85,  96. 

Sxssioira,  L 

IV.  1.  Effect  of  finding  subject  to  a  c 
618,  630.  Pooa,  XVL  4.  XVH.  1.      /  * 

3.  Order  on,  must  show  jurisdictio    • 
Pooa,  V.  3. 

V.  Costs  of  unreasonable  resist?         ^^ 
Pooa,  V.  3.  P^°ce 

VL  To  Lords  of  Treasury  in   r      -idiiced 
cases,  896.    Statot*,  XXT      ^rhichthey 

AjadttCt  and  en- 

APPBARANr   ^y  failed;  and 

Effect  in  curing  omissionf    ^.  oihtr  conside- 

Where    appearance      '^, 

JusTicx,  VIL  ^//^  tbat  plaintiff 

APPOIP      ,  w  **  Gorged,  or  repre- 
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*  Stance: 
'!ilSpr,828.    Post,Vn.5. 
f^  of  dishonour. 
'.  ATtssampsit  against  scTeral  defend- 
tfff  as  endorsers  of  bills  of  exchange, 
^e  was  joined  on  a  plea  that  de* 
j^sDts  did  not  endorse.    By  special 
ftrdict  it  was  found  that  A.  and  M. 
tfete  partners,  and    became  embar- 
0issed ;  and  that,  by  deed  of  composi- 
tion, all  their  effects  were  assigned  to 
defendants,  in  trust  to  continue  the  trade 
lender  the  name  of  M.,  who,  alone,  was 
to  be  employed  to  carry  it  on.    That  it 
was  so  carried  on,  and  that  M.  likewise 
conducted  a  separate  trade  on  his  own 
account,  also  under  the  name  of  M. 
That  M.,  after  having  ceased  to  carry 
on  bis  separate  trade,  endorsed  the  bills 
in  the  name  of  M.,  and  discounted  them, 
and  entered  the  endorsement  and  dis- 
cpunt in  books  kept  by  him  as  such 
agent  as  above  stated,  which  defend- 
ants had  opportunities  of  examining. 
t*M(  he  placed  the  proceeds  to  |iis 
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ed  his 
fffirimt* 

indffir^ 
jccasioii  R- 
s  with  «\ioA 
ed,  and  of  wWna 
,  were  panics  wuh 
lO  be  discounied  br 
of  A.  and  M. :  and  that 
also  been  accustomed  lo 
4       acy  for  the  purposes  of  his 
J  .•  '     Asine^s. 

tt,  upon  this  verdict,  de^e^daats 

.own  to  be  endorsers. 

ace  of  the  dishonour  of  a  bill^bjr 

atever  party  given,  is  insufficient  if  it 

.lerely  state  that  the  bill  has  not  beea 

paid  when  due: 

SembUf  that  notice  of  dishonour,  givea 
by  the  holder,  need  not  state  that  he  knks 
to  the  party  addressed  for  payment 

The  following  notices  of  dishonoor, 
given  in  proper  time  by  the  holder  lo  the 
drawer  or  endorser,  viz. 

'^A  bill  for  391.,  drawn  by  Ward  ot 
Hunt,  due  yesterday,  is  unpaid,  and  the 
person  at  whose  house  it  is  made  payable 
does  not  speak  favourably  of  the  accept- 
or's punctaality  :** 

*•  This  is  to  give  you  notice  that  a  W 
drawn  by  you  and  accepted  by  J.  Batc^ 
man  for  47/.,  due  July  19th,  1836,  is  aa^ 
paid,  and  lies  due  at  Mr.  John  Faize's, 
66  Fleet  Street  Yours,  dec,  JohaFurxer* 
Notice,  that  the  bill  **  lies  doe  and  u- 
paid  at  my  house ;"  holder's  name  and 
address  subscribed;  the  notice  ia other 
respects  like  the  preceding : 

**  William  Howard*s  acceptance  for 
3l/n  due  on  Saturday,  is  unpaid.    He  has 

fromised  to  pay  it  in  a  week  or  tea  dajs. 
shall  be  glad  to  see  you  upon  it  as 
early  as  possible :" 

Were  held  insufficient  Fwrxt  v.  Sla^ 
tpood,  SW 

3.  Notice  of  dishonour  of  a  bill  of  ex- 
change, in  the  following  terms: 
"  I  hereby  give  notice  that  a  bill  for 
60/.  at  three  months  after  date  by  A  npoa 
and  accepted  by  B.,  and  endorsed  by  yoo, 
lies  at,  dec,  dishonoured :" 

Held  sufficient,  without  any  farther  la- 
timation  that  plaintiff  looked  to  defead* 
ant  for  payment  King  v.  BickUy.  411 
3.  Notice  of  dishonour  as  follows, 

"Your  draft  upon  C.  for  6<M,doe  9d 
March,  is  returned  to  us  unpaid;  aad^if 
not  taken  up  this  day,  proceediags  will 
be  taken  against  you  for  the  reooveiv 
thereof:" 

Held  sufficient   Rohmn  v.  Curlemt,  4)1 

VI.  A  bill  drawn  in  triplicate  on  B.  ia  Ca^ 

cutta,  was  endorsed  to  plaiAlif$,wJioifr 

.  milted  it  to  their  bankers,  and  the  bas^ 

endorsed  it  for  Uiem  to  R,  in  I^^ 

each  endorsement  be|og  foi  ^ktie. 
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nave 
ayment 
.erence  to 
(ir  of  being 
lollowed  **the 
.ion  being  given 
^t-menttoned  letter, 
dtever  sams  he  might 
.t  of  the  bill.    He  also 
a  copy  of  a  latter  written 
iie  drawee,  explaining  the 
teemed  it  necessary  to  parsne 
stated.    Bat,  being  told  by  the 
.  that,  unless  the  bill  were  retained 
^ilcutta,  he  should  not  be  able  to  pay 
^y  thing  on  accoant,  which  he  should 
utlierwise  be  able  to  do  soon,  and  hoped 
skfeortly  to  pay  the  remainder,  A.  forbore 
icmnsmitiiog  the  bill  to  London,  and  wrote 
a  second  letter  to  defendants,  stating  that 
tie  retained  the  bill  and  original  protest, 
(forwarding   the  duplicate   protest  and 
third  of  exchange,)  as  he  had  received 
the  above  communication  from  the  drawee 
(af  which  he  enclosed  a  copy)  and  relied 
on  the  bill  being  paid.    The  two  letters 
froaa  A.  reached  defendants  on  the  same 
dayt  10th  December,  1882 ;  and  they  on 
that  day,  presented  the  duplicate  protest 
and  third  of  exchange  to  R.,  who  paid 
them  the  bill  with  interest,  exchange,  re- 
exchange,  dec,  and  received  payment  of 
the  same  from  the  plaintiff's  bankers.  In 
the  meantime  (September  10th,  1882)  the 
drawee  paid  the  bill  at  Calcutta  to  A.,  and 
A.  advised  defendants  of  the  payment  by 
letter,  which  arrived  January  30th,  1833. 
Defendants  gave  notice  to  R.,  but  declared 
that,  having  already  recovered  the  amount 
from  him,  they  had  no  claim  on  the  sum 
irregularly  paid  to  A.  after  return  of  the 
bill  under  protest  for  non-payment.  They , 
advised  A.  to  the  same  effect,  stating  the 
communication  they  had  made  to  R.    A. 
became  bankrupt  on  December  12th,  1832. 
Hdd,  that  A.  was  not  authorized,  as 
agent  of  the  defendants,  to  bind  them  by 
receiving  payment  of  the  bill  in  8eptem- 
ber»  1832 ;  and  that  defendants  were  enti- 
tled to  retain  the  aooount  paid  to  them  in 
Seeember,  and  were  not  liable  for  it  in 
•a  aetion  for  money  had  and  received  at 
llM  soil  of  any  prior  party  to  the  bill. 
TOL.  XLU.  131 


Assuming  that  the  payment  in  Septem- 
ber had,  through  the  agency  of  A.,  been 
received  by  the  defendants.  Quarty  on 
the  other  facts  above  stated,  whether  an 
action  to  recover  it  was  property  brought 
*  *'  the  plaintiffs.  Ration  v.  Inglit.  667 
^adiag  and  Evidence.  .    . 

drden  of  proof  on  issue  whether 
plaintiff  gave  good  consideration  for  a 
check  alleged  to  have  been  given  to 
payee  to  secure  an  illegal  loan,  M7^ 
EviDxirci,  I.  1. 

2.  Bffect  of  allegation  denying  considera** 
tion,  196.    Ante,  L  3. 

3.  Effect  of  not  pleading  payment,  254. 
Post,  VIII.  2. 

4.  Plea  amounting  to  non-accepit. 
Assumpsit  by  drawer  of  a  bill  agaitist 

A.  and  B.  as  acceptors.  Plea  by  A. 
that  before  and  at  the  time,  dec,  de- 
fendants were  partners,  and  as  such, 
had  accepted  bills  in  the  partnership 
name;. that  B.  accepted  the  bill  in 
question,  using  the  said  name  in  fraud 
of  A.,  for  his  own  private  purposes  and 
not  those  of  the  partnership,  and  with- 
out the  authority  of  A.,  and  that  A. 
never  had  any  consideration  or  value 
for  the  acceptance,  and  never  adopted 
it;  of  all  which  premises  the  plaintiff, 
at  the  time  of  the  drawing  and  accept- 
ing, had  notice. 

Held,  on  special  demurrer,  a  bad  plea, 
as  amounting  to  an  argumentative  denial 
of  the  acceptance.    Jones  v.  CorbetL  828 

5.  Evidence: 

Competence  of  drawer  in  action  b^ 
endorsee  against  acceptor,  737.    Wjt 

HISS,  I.  2.  * 

VIIL  Practice. 

1.  Assessment  of  damages.    Robinwon  v. 
Reynoldi,  203,  n.  207,  209,  2l9i 

2.  Production  of  bill  on  execution  of  writ 
of  inquiry. 

Where  plaintiff,  in  an  action  opon  a 
bill  of  exchange,  has  obtained  jodgrmtM 
on  demurrer  to  the  plea,  he  may,  on  exe- 
cution of  a  writ  of  inquiry,  i»cover  the 
amount  of  the  bill  without  pnoducing  it 
in  court. 

SembU,  per  Lord  Denman^  C.  J.,  that 
the  practice  of  prodocmg  the  bill  or  note 
on  writ  of  inquiry,  to  ascemain  whether 
any  payment  be  endorsed^  is  supersef'ed 
by  the  Rule,  Hit.  4  W.  4,  Pjkadings  in  par^ 
ticular  jSctvms,  I,  3^  whenrpaynoent  is  not 
specially  pleaded.    Lant  v^MuUins.    254 
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BOND. 

I.  Breach:  actus  Dei,  298.    Raruvia,  L 1 

II.  Bailbond,  113l    Bail. 

BOOK  OF  REFERENCE. 
In  railway  acts,  978.    Jurisdiotios^  L  t 
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ceedings  themselves,  the  question  is,  vrhether,  either  expressly  or  by  neces- 
sary intendment  the  proceedings  do  of  themselves  show  that  they  were 
warranted  by  the  statute.  And  we  are  of  opinion  that,  upon  feir  and  ne- 
cessary intendment,  the  jurisdiction  appears  upon  the  proceedings  tbem- 
selves. 

The  warrant  and  inquisition,  being  annexed  together,  as  stated  in  the 
special  verdict,  may  be  considered  as  one  entire  proceeding ;  and  any  defi* 
ciency  existing  in  Uie  one  may  be  aided  by  reference  to  the  other.  And 
indeed  it  is  obvious  that,  as  no  particular  form  is  prescribed  by  the  statute, 
it  must  be  sufficient  if  the  jurisdiction  is  substantially  made  apparent  opon 
the  face  of  the  documents,  or  is  to  be  inferred  therefrom. 

Now  it  is  to  be  observed  that  the  statute,  in  section  138,  enumerates  the 
several  cases  in  which  power  is  given  to  the  company  to  ascertain  the 
amount  or  value  of  the  purchase  money  of  lands  to  be  taken  under  the  act, 
by  the  intervention  of  a  jury ;  and,  aner  specifying  three  distinct  cases, 
VIZ.  first,  mere  simple  non-agreement  as  to  the  purchase  money,  secondly, 
the  refusal  to  accept  the  purchase  money  with  notice  and  request  that  it 
may  be  referred  to  a  jury,  and,  thirdly,  a  neglect  or  refusal  after  notice  to 
treat  or  agree  for  the  sale,  or  an  incapacity  to  make  an  agreement,  or  non- 
disclosure of  the  state  of  the  title  of  the  seller,  the  section  concludes  widi 
this  very  general  and  comprehensive  statement,  "  or  in  •any  other  r^jnoo 
case  where  agreement  for  compensation  for  damages  incurred  in  '- 
the  execution  of  this  act,  or  for  the  purchase  of  lands  required  for  the  pur- 
poses of  this  act,  cannot  be  made."    And  we  think  the  very  circumstance 
of  recourse  having  been  taken  by  the  company  to  the  compulsory  means  of 
ascertaining  the  amount  of  the  purchase  money,  by  summoning  the  jury 
and  the  proceeding  to  judgment  in  the  regular  mode  pointed  out  by  the 
statute,  afibrds  the  natural  and  necessary  inference  that  a  previous  Agree- 
ment for  the  purchase  could  not  be  made.     Such  indeed  appears  to  have 
been  the  opinion  of  Littledale  and  Wiluams,  Js.,  in  the  case  of  Regim 
V.  The  Trustees  of  Swansea  Harbour,  8  A.  &  E.  439— (35  E,  C.  L.  R), 
which  in  its  circumstances  strongly  resembles  the  present.     The  warrant 
states,  upon  the  face  of  it,  that  it  was  issued  by  the  company  pursuant  to 
the  powers  for  that  purpose  given  to  them  by  the  act :  the  jury  are  directed 
upon  the  face  of  the  warrant  to  be  empannelled  to  inquire  of,  assess,  and 
give  a  verdict  for,  the  sum  of  money  to  be  paid  to  the  plaintifl*  (aroon^ 
others),  for  the  purchase  of  the  lands,  &c.  (amongst  others),  of  the  plain- 
tiff, about  to  be  purchased  and  taken  under  the  authority  of  the  act ;  words 
which  imply  necessarily  that  such  purchase  had  not  then  been  completed ; 
that  no  sale  had  bc^n  then  agreed  on,  the  terms  purchase  and  sale  being 
correlative  terms,  and  not  being  satisfied  unless  a  ^rice  had  been  agreed  oo 
between  the  parties.     And,  again,  in  the  inquisition,  after  the  jury  have 
ascertained  and  settled  the  amount,  it  proceeds  ttus.     *^  I,  the  said  sbeiiff,  in 

Jmrsuance  of  the  said  act  of  parliament,  do  pronounce  and  give  judgment 
or  such  purchase  •money,  so  assessed  as  aforesaid  by  the  said  r«| aoj 
jurors,  according  to  the  direction  of  the  said  act:"  words  which  ^ 
import  in  themselves  that  the  settling  the  amount  of  the  purchase  money  is  a 
proceeding  between  adverse  parties,  a  proceeding  in  invitum,  and  not  the 
result  of  a  preceeding  agreement. 

And,  if  the  cases  rehed  upon  on  the  part  of  th6  plaintiff  are  examined, 
they  will  all  be  found  distinguishable  from  the  present  in  d)is  mateiiai 
point,  that  the  omission  or  want  of  averment  on  the  face  of  the  proceed- 
ings,  which  formed  the  objection  in  those  cas^js,  could  not  be  supplied  ly 
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any  intendment  from  the  facts  stated  in  the  instrument  itself,  or  from  th^ 
act  that  the  order  or  instrument  itself  was  made. 

Thus,  in  the  case  of  Rex  v.  Maimingy  1  Bur.  377,  the  objection  was, 
that  it  did  not  appear  in  the  order  that  there  were  no  proper  materials  iii 
or  upon  the  wastes  or  common  ground  in  any  place  near  the  highway.  In 
the  case  of  Rex  v.  The  Mayor ,  ^c.  of  Liverpool^  4  Bur.  2244,  the  objection 
Vas,  that  the  service  of  previous  notice  ought  to  have  appeared  upon  the 
inquisition  in  order  to  give  jurisdiction.  In  Rex  v.  Croke^  1  Cowp.  26, 
the  objection  was,  that  it  did  not  appear  on  the  order  that  the  mayor, 
aldermen  and  commons,  in  common  council  assembled,  had  adjudged  the 
lands  to  be  necessary  ;  nor  did  it  appear,  on  the  order,  that  the  defendant 
had  had  notice  in  writing.  In  Rex  v.  BagshaWj  7  T.  R.  363,  the  objec- 
tion was,  again,  the  want  of  notice  to  the  defendant,  which  was  essential 
to  give  the  trustees  jurisdiction.  In  the  case  of  Day  v.  Kivg^  5  A.  &  £. 
•10351  ^^^'  ^^^  order  was  deficient  in  stating  *the  party  for  whom  the 
■■  order  was  made  to  be  a  member  of  the  Friendly  Society.  But  in 
each  of  these  cases,  and  in  the  others  cited,  it  is  obvious  that  it  could  not 
be  contended,  from  the  fact  of  the  proceeding  under  the  statute  having 
taken  place,  that  there  had  been  a  performance  of  the  act  or  condition 
precedent,  the  omission  to  allege  which  performance  on  the  face  of  the 
proceeding  formed  the  ground  of  objection.  As,  for  instance,  the  proceed- 
ings under  the  highway  act,  in  the  case  of  Rex  f .  Manning,  1  Bur.  377, 
furnished  no  inference  whatever  as  to  the  non-existence  of  materials^  near 
the  highway ;  and  so  of  the  rest.  Here,  on  the  contrary,  it  appears  to  us 
that  it  is  impossible,  upon  reading  the  warrant  and  inquisition,  to  arrive 
at  any  other  conclusion  than  this,  that  the  company  must  have  proceeded 
on  the  ground  that  no  agreement  could  be  previously  made. 

There  was  a  further  objection  to  the  inquisition,  that  no  mention  of  the 
certificate  appears  therein.  But  Ive  think  it  is  a  sufficient  answer  to  this 
objection  that  the  efiect  of  the  certificate  is  simply  to  rectify  the  mistake  or 
omission  in  the  schedule  to  the  act  itself,  and  to  extend  the  operation  of  the 
statute  to  the  several  lands,  &c.,  included  in  the  certificate,  so  as  to  place 
them  precisely  in  the  same  situation  as  if  they  had  been  inserted  in  the 
original  schedule  of  the  act. 

The  other  objections  appear  to  us  to  possess  less  jeeight  and  difficulty. 
For,  ^  to  the  certificate,  it  is  objected  that  it  does  not  set  forth  the  grounds 
on  which  it  was  granted.  But  this  objection  to  the  certificate  is  virtuaDjr 
the  same  as  that  which  has  been  already  considered  with  regard  to  the 
•10%1  ^^1^^^^^^  ^^^  inquisition.  •The  only  necessity  for  any  certificate  is, 
•I  as  stated  in  section  5,  in  case  of  a  dispute  as  to  any  error  in  the 
description  of  lands,  &c.,  in  the  schedule.  There  is  no  previous  condition 
to  be  performed  by  the  company,  or  any  other  person,  in  order  to  give 
jurisdiction  to  the  certifying  justices.  They  are  to  make  their  certificate 
in  case  of  a  dispute.  And  tibe  fact  of  their  having  been  applied  to,  and 
granting  their  certificate,  is  not  merely  evidence  of  the  dispute,  but  appears 
to  be  part  of  the  very  dispute  itself. 

And,  as  to  the  third  objection,  that  the  garden  and  yard  are  not  men-^ 
tioned  in  the  certificate  or  schedule  thereto,  which  forms  an  objection  a^ 
well  to  the  certificate,  as  also  an  objection  to  the  authority  of  the  company 
to  enter  upon  the  same  under  the  warrant  and  inquisition,  it  is  to  be  oth^ 
Served  that  this  objection  is  not  one  that  is  confined  to  the  form  of  the 
certificate  or  the  schedule  thereto,  but  is  in  part  a  question  of  fieict,  vis.  - 
whether,  upon  the  evidence,  the  yard  and  garden  were  included  wtthid 
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the  descriptioQ  of  the  house  specified  in  the  schedule  to  the  certificate. 
And  upon  this  point  the  finding  of  the  jury  is  express,  that  at  the  time  of 
passing  the  act,  and  thence  hitherto,  the  yard  and  garden  were  parcel  of 
and  included  in  the  description  of  the  said  house  specified  in  the  schedule 
to  the  said  certificate,  and  occupied  therewith  as  such  parcel  thereof:  and, 
upon  such  finding,  we  think  there  is  no  objection  in  point  of  law  that  the 
yard  and  garden  should  pass.  The  authority  in  Co.  Litt.  5  b,  is  express, 
that  by  the  grant  of  a  messuage  or  house  the  garden,  orchard  and  curti- 
lage do  pass. 

There  was  indeed  one  objection  raised  in  the  course  of  the  argument, 
but  not  much  insisted  upon,  that  the  company  had  deviated  from  the  line 
authorized  by  the  *act,  by  coming  within  the  prescribed  distance  r^i/m 
from  a  newly  laid  out  street  called  Allen  street  We  mention  it  '- 
only  that  it  may  not  be  considered  as  overlooked ;  for  we  think  the  answer 
given  at  the  bar  was  quite  satisfactory,  that  the  company  had  purchased 
the  land  constituting  the  newly  laid  out  street  and  the  railway. 

We  therefore  think  that,  notwithstanding  the  various  objections  which 
have  been  taken,  the  defendants  below  on  the  finding  of  this  special  ver- 
dict were  entitled  to  the  judgment  of  the  court ;  ana,  therefore,  that  the 
judgment  of  the  court  below  must  be  affirmed. 

Judgment  afiirmed  (a). 

(a)  The  fpllowing  ease  was  decided  in  Michaelmaa  Term,  1843. 

The  QUEEN  v.  MARTIN  and  Another. 

iVhere  justices  in  special  sessions  make  an  order  under  stat  5  &  6  W.  4,  c.  50,  as.  94,  iS, 
directing  an  indictment  for  the  non-repair  of  a  highway  to  he  preferred  against  the  infaabiBsa 
of  a  parish,  the  duty  or  obligation  to  repair  having  been  denied  by  the  surveyor  on  behalf  of 
ihe  inhabitants  of  the  parish  on  the  hearing  of  a  sammons  under  aect.  94,  such  oider  am 
show  on  the  face  of  it  that  the  special  aeasion  is  held  within  the  special  sessions*  divtsioo  ia 
which  the  highway  is  situate.  And,  if  this  be  omitted,  any  order  of  quarter  sessions  on  the 
defendants  for  the  cosrs  of  such  prosecution  is  wholly  void,  even  though  it  should  appear  bf 
recital  on  the  record  of  quarter  aessions  that  the  special  aeasions  were  held  within  the  profw 
division,  and  though  in  fkct  they  were  ao  held. 


PoMhUyt  in  last  term,  obtained  a  rule  to  show  cause  why  a  mandamus  should  not 
commanding  two  justices  of  the  peace  for  the  West  Riding  of  Yorkshire  to  issue  a  distress  war- 
rant  to  levy  the  costs  of  the  prosecution  of  a  highway  indictment  at  the  quarter  aesaions  ka  ibt 
West  Riding,  holden  at  Midsummer,  1848. 

The  prosecution  had  been  directed  by  justices  of  the  Rkiing,  assembled  in  special  aeasioni  ior 
the  highways;  and  the  quarter  session,  before  which  the  indictment  was  tried,  ordered  that  the 
defendants  should  pay  the  costs  in  question.  The  defendants  refused :  end  ihe  justices,  sgsinst 
whom  the  rule  was  directed,  being  applied  to  by  the  prosecutors  for  a  distress  warrant,  decUaed 
to  grant  one.  The  material  psrts  of  the  order  of  special  aessions  were  as  follows : 
•«  West  Riding  of  >  At  a  special  sessions  for  the  highways  in  and  for  the  division  or  vrapeaisls 
Yorkshire,  to  wit  5  of  Stsincross  in  the  said  Riding,  held  at  the  court  house  in  Bamaley  io  tbs 

said  Riding,  by  the  justices  of  the  pence  for  the  said  Riding,  the  Sd  day  of 
November,  A.  D.  1841. 

••  Whereas,  on,*'  &c.,  **  information,**  &c.,  *»  was  made  unto  John  Thomley,  Eeqoire,  one  of 
Her  Migesty*s  justices  of  the  peace  in  and  for  the  said  ^Riding,  by  Robert  Gooddy  of  r«i  aqo 
South  Hiendley,  in  the  satne  Riding,  farmer,  that  a  ceruin  highway,  aituate  in  the  L  •1^'*'^ 
township  of  Havercroft  in  the  said  Riding,  called,**  &c.,  ^waa  out  of  repair,  and  was  not  wcfl 
and  sufficiently  repaired  and  amended,  and  that  Edwin  Green  and  Charlea  Scholey,  the  sorvef- 
ors  of  the  highways  of  the  said  township  of  Havercroft,  were  chargeable  with  the  repair  of  ths 
aaid  highway :  And  whereas  the  said  ESdwin  Green  and  Charlea  Scholey,  the  surveyoi*  of  the 
highways  of  the  said  township  of  Havercroft,  have  this  day  appeared  before  us  the  Rsveread 
Henry  Bowen  Cooke,  clerk,  and  John  Thomley,  Esquire,  two  of  Her  M^jesfy*s  justices  of  tbi 
peace  in  and  for  the  saki  Riding,  in  pursuance  of  a  aummons  issued  for  that  purpose  by  theesil 
John  Tnomley :  And  we,  the  aaid  justices,  having  proceeded  to  hear  the  aaid  summons:  And  thi 
doty  and  obligation  of  repairiiig  the  aaid  highway  being  denied  before  as  by  the  said  Bdvii 
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Green  and  CfaaHe*  Scboley,  as  mich  survey oib  at  afofwaid,  on  behalf  of  the  inhabilaats  of  the 
■aid  townabip  of  Havercroft :  We,  the  said  justices*  in  purawuice  of  the  act  of  parliaraent  in  that 
behalf  made,  hereby  direct  a  bill  of  indictmeot  to  be  piefened,  and  the  necessary  witnesses  in 
support  thereof  to  be  subpcenaed,  at  the  next  general  quarter  sessions  of  the  peace  to  be  holden 
in  and  for  the  said  Riding,  against  the  inhabitants  of  the  said  township  of  Havercroft,  for  sufier- 
ing  and  permitting  the  said  highway  to  be  out  of  repair.  Given  under  our  hands  and  seals,  on 
the  day  and  year  and  at  the  place  first  above  written.  *«  John  TnoaNLEv,  (l.  s.) 

'« a  a  CoQU,  (l.  a)** 

The  order  of  quarter  sessions,  so  far  as  it  is  material  to  the  present  case,  was  as  follows : 
•«  West  Riding "}  At  the  Midsummer  general  quarter  sessions  of  the  peace  of  our  Lady  the  Queen, 
of  Yorkshire.  3  holden  at  Skipton  in  end  for  the  West  Riding,"  dec,  on,  dec,  before,  dtc,  •»  and 
others  their  fellows,  justices  of  our  said  Lady  the  Queen,  assigned  to  keep  the  peace  of  our  said 
Lady  the  Queen  in  the  said  Riding,  and  also  to  hear  and  determine  divers  felonies,  dec,  com- 
mitted within  the  said  Riding  as  sforesaid.**  The  caption  then  ststed  several  adjournments,  and 
finally  an  adjournment  to  Rotherham  in  the  West  Riding.  "  At  which  said  genet  al  quarter 
sessions  of  the  peace,  continued  and  holden,  by  the  adjournment  last  mentioned,  at  Rotherham 
aforesaid,  in  and  for  the  said  Riding,  on,"  dec,  **  before  the  justices  last  named,  Whereas  a  cer. 
isin  highway,  commonly  called,**  dec,  ••  is  situate  in  the  township  of  Havercroft,  in  the  parish  of 
Felkirk,  within  the  division  or  wapentake  of  Staincross,  in  the  West  Riding  of  the  county  of 
York,  and  leads  from  the  township  of  South  Hiendley  in  the  said  West  Riding  towards,  and 
unto  a  certain  common  Queen*s  highway,  called  Cow  Road,  in  the  said  Rkling ;  and  whereas, 
in  the  month  of  October,  1841,  the  said  highway,**  dec,  ^was  alleged  to  be  out  of  repsir,  and 
was  alleged  to  be  not  well  and  sufficiently  repaired  and  amended,  and  information  ihereol;  on 
*in^Q1  ^^^  ^^^^  ^^  '  credible  witness,  to  wit  of  one  *Robert  Gooddy  of  South  Hiendley  in 
J  the  West  Riding  aforesaid,  fanner,  was  given  on  the  27ih  day  of  October,  in  the  year 
of  our  Lord  1841,  to  John  Thomley,  E>q.,one  of  Her  Majesty's  justices  of  the  pesce  acting  in 
and  for  the  said  Riding;  and  the  said  John  Thomley,**  dec  (stating  the  summons  by  him),  »*  to 
appear  before  the  justices  of  the  pesce  for  the  said  Riding  in  a  certain  special  sessions  for  the 
highways,  to  wit  a  special  sessions  10  be  holden  on  the  3d  day  of  November  then  next  ensuing, 
at  the  court  house  in  Barnsley,  within  the  said  division  or  wapentake  of  Staincross,  in  which  the 
said  highway,  commonly  called,**  dec,  *•  is  situate ;  of  which  aaid  summons  the  said,**  dec  (the 
surveyors)  **had  severally  notice,  and  were  severally  served  therewith:  And  whereas  the  ssid 
special  aession  for  the  said  highways  was  duly  holden  on  the  said  3d  dsy  of  November,  in  the 
year  of  our  Lord,  1841,  at  the  court  house  aforesaid,  within  the  division  or  wspentske  end 
Riding  aforesaid,  before  the  Reverend  Henry  Brown,  clerk,  and  John  Thomley,  Esq.,  two  of 
Her  Majesiy*s  justices  of  the  peace  in  and  for  the  said  Riding :  And,  on  the  hearing  of  the 
said  summons  respecting  the  repairs  of  the  said  highway,  the  duty  and  obligation  of  such  repairs 
was  denied  by  the  said  surveyors  on  behalf  of  the  inhabitants  of  the  said  township  of  Havercroft: 
And  thereupon  the  said  justices  of  the  peace,  so  then  and  there  assembled  in  special  sessions  for 
the  highways  as  aforesaid,  did  direct  a  bill  of  indictment  to  be  preferred,  and  the  necessary  wit- 
nesses in  support  thereof  to  be  subpoenaed,  at  the  next  general  quarter  sessions  of  the  peace  to 
be  holden  in  and  for  the  said  West  Riding  of  the  county  of  York,  against  the  inhabitants  of  the 
said  township  of  Havercroft.  for  suffering  and  permitting  the  aaid  highway,  commonly  called,** 
&c,  •«  to  be  out  of  repair:*'  The  order  then  stated  that  a  bill  of  indictment  was  accordingly  pre- 
ferred and  found  at  the  general  quarter  sessions  for  the  West  Riding,  January,  1842,  and  that,  at 
the  general  quarter  sessions  for  ihd  Riding,  April,  1842,  one  of  the  surveyors  appeared  on  behalf 
of  the  inhabitants  of  Havercroft,  and  pleaded  Not  guilty ;  that  (after  recognisance,  dicj  the  in- 
dictment was  tried  as  a  traverse  at  the  general  quarter  sessions  for  the  Riding  in  July,  1842 ; 
snd  that  the  inhsbitants  were  found  guilty  on  the  2d,  4ib,  and  6th  coimts  of  the  indictment,  and 
not  guilty  on  the  let,  3d,  and  5th  couQta  The  order  then  found  that  the  costs  were  121,  and 
directed  them  to  be  paid  to  the  proaecutora  by  the  surveyors  out  of  the  rate  to  be  made  under 
star.  6  db  6  W.  4,  c.  50. 

B.  Mall  now  showed  cause.  [Several  points  were  made  in  showing  cause:  but  the  report  if 
confined  to  the  only  one  on  which  the  court  decided.]  This  is  an  application  under  siau  5  &  ( 
W.  4,  c.  50,  aa.  94, 95.  The  quatter  aessions  can  act  only  where  there  ia  a  valid  order  of  justices. 
The  order  of  justices  is  bad  for  not  showing  that  the  specisl  sessions  were  *•  held  within  the  division 
in  which  the  said  highway'*  was  ••situate.**  This  is  essential  to  the  jurisdiction  under  sect  94. 
*inAni  '^^  ^^^  *** division**  is  not  merely  directory  as  in  the  Anonymous  esse,  2  Salk.  473; 

1U4UJ  fgp  many  of  the  provisions  show  the  importance  of  having  the  proceeding  in  the  neigh* 
bourhood  of  the  locus  in  quo.  This  is  an  order  which  can  be  made  only  in  apecial  sessions  hela 
in  divisions  which  are  regulated  by  stat.  9  G.  4,  c.  43,  and  6  db  7  W.  4,  c.  12.  In  those  statuiea 
provisions  are  msde  under  which  new  divisions  may  be  constituted  from  time  to  time,  and  th« 
Umiti  of  existing  divisions  may  be  varied;  so  that,  in  the  present  instance,  the  order  of  qoartat 
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ant's  premises,  rapping  violentlyt  illegal- 1 
ly,  and  wrongfally,  against  it,  for  two 
hoars,  and,  during  that  time,  insnlted  de- 
fendant, and  disturbed  him  in  the  pos- 
session of  his  dwelling-house,  in  farther 
breach  of  the  peace :  whereupon  defend- 
ant requested  plaintiff  to  cease  his  noise 
and  disturbance,  and  depart  off  defend- 
ant's premises ;  which  plaintiff  refused 
to  do,  and  continued  knocking,  &c^  and 
threatened  defendant  to  continue  the 
noise  and  disturbance  until  he  should 
,  deliver  .  the  book :  that  defendant  then 
sent  for  a  constable  for  tkt  purpott  of 
taking  plaintiff  into  custody,  and  thereby 
preventing  him  from  /ur/Acr  dialtirlnng  de- 
fendant :  that  plaintiff,  hariog  ascertained 
that  he  was  about  to  be  given  into  cus- 
tody,  ceased  the  rapping,  which  he  had 
violently,  dec.,  continued  up  to  that  period, 
and  ran  and  escaped  off  and  from  de- 
fendant's premises;  when  defendant  tm- 
mediately  punned  plaintiff,  and  overtook 
him  ficar*the  dwelling-house :  and  there- 
upon defendant,  in  order  to  pretirve  the 
peace  and  prevent  plaintiff  from  eontimnng 
to  disturb  the  order  and  tran^uiUity  of  the 
dweUtng'home,  and  from  continuing  to  make 
the  noiae  and  disturbance  at  the  dw^ting" 
houM  dtaring  the  vJude  nighty  gave  charge 
of  plaintiff  to  the  constable,  and  requested 
the  constable  to  take  plaintiff  into  cus- 
tody, and  carry  him  before  a  justice  to 
answer  the  premises,  and  to  be  dealt 
with  according  to  law;  and  the  consta- 
ble gently  laid  hands  on  plaintiff  for  the 
cause  aforesaid,  and  took  him  into  cus- 
tody, in  order  to  carry  him  before  a  jus- 
tice to  be  there  dealt  with,  dtc^  (justifying 
the  assault,  imprisonment,  and  deten- 
tion.)   Verdict  for  defendant 

Held,  on  motion  for  judgment  non  ob- 
stante veredicto,  that  the  plea  disclosed 
no  defence,  it  not  appearing  that  the  con- 
stable had  a  warrant,  and  it  not  being 
shown  that  the  breach  of  the  peace  had 
been  seen  by  the  constable,  or  was  likely, 
at  the  time  of  the  apprehension  of  plain- 
tiff, to  be  continued,  or  repeated.  Baynee 
y.JBrewUer.  376 

CONSTRUCTION. 

L  Generally. 
Insensible  proviso. 

A  lease  contained  the  following  pro- 
viso I**  If  the  said  C."  (the  lessee^  <*  shall, 
either  by  his  own  act  or  acts,  or  by  bank- 
■  ruptcy,  insolvency,  writ  of  extent,  or  of 
execution  by  fieri  facias,  or  other  act  of 
law,  or  by  any  other  means,  whereby, 
either  voluntarily  or  without  or  against 
his  consent,  whereunder  the  said  premises 
demised,  or  any  part  thereof,  would,  in 
case  this  proviso  did  not  exist,  be  liable 
to  be  seized  by  the  sheriff  or  any  other 
person,  or  in  ease  the  said  C.  shall  at  any 

.  time  or  times  hereaAer  make  breach,  or 


default  in  the  performance  of  the  cctp 
nants,"  &c.,  **  then,  and  in  any  or  either 
of  the  cases,  this  present  indeatare  and 
the  term  hereby  created  shall  thence- 
forth cease  and  determine ;  and  it  shill 
and  may  be  lawful  to  and  for  E^"  (the 
lessor,)  to  re-enter  and  expel  the  lessee. 
On  ejectment,  brought  upon  forlSeiiore 
supposed  to  have  accrued  by  execnttoa 
of  a  fi.  fa.  issued  against  the  lessee : 

Held^  that  the  proviso  was  insensible. 
Doe  dem.  Wyndham  v.  Carew,  317 

IL  Of  statutes. 

I.  General  words  of  repeal,  72, 8S.   8n- 
f  lOHs,  I.  3, 3. 

5.  Unnecessary  exception.  Begina  t. 
Litchfield,  Mayor.  701 

3.  Saving  clause,  669.    RAn.WAT,nL  1 

4.  Contradictory  clause  on  same  subject, 
686.    LuvATic,  II.  3. 

6.  Extended  or  restrained,  341.    CibttO' 

BABi,  m. 

6.  Enlarged  by  reasonable  intendment 
347.     CoMpavSATioK,  II. 

7.  Not  restricted,  1.    Visitatioit. 

8.  Not  against  clear  words,  456.  Poei, 
XV.  4. 

9.  Descriptive  expressions,  636.  Tbiai, 
*.  

10.  Ejusdem  generis,  669.  Raikwat,  DL 
S,    614.   Stamp,    II.      693,   SriTirn, 

xxxvn.  1. 

II.  Inaccurate  expression,  693L  Sri- 
nm,  XXXVIL  1. 

18.  Insensible  words,  466.    Patbst,  L 

13.  Regard  had  to  the  title  of  the  set 
Hinton  v.  Dibbin,  66S 

14.  Qualified  by  situation  with  respect  lo 
preced iog  claoses,  669.  Railway,  m. 
8.    686,  Lunatic,  IL  3. 

15.  Not  so  as  to  counteract  the  object  of 
the  act,  364.    Railwat,  VL 

16.  Adapting  iteelf  to  the  mischief,  108. 
Shbbiw. 

17.  Goveraed  by  precedent,  863.  Pooi,L 
IIL  Particular  words  and  phrases. 

1.  <'  Considered  as  admiued,"  69&    8n- 

tutb,  XXXVIL  6. 
3.  « As  aforesaid,"  enlarged  operyiou 

given  to,  347.    Compbitsatiov,  II. 

3.  •*  Parochial  relief  or  other  alms,"  693. 

Statutx,  xxxvn.  I. 

4.  ''To  appear  before  him  or  theiB,*'<00. 
JirsTica,  VIL 

6.  "Borough  rate,"  693.  Statitti, 
XtXVIL  1. 

6.  *<By  virtue  of  his  office,"  96.    8n- 

■lORt,  1. 4. 

7.  **  Causa,"  851.    CoiriiiiraATioy,  1. 1* 

8.  **  Cause"  in  spiritnal  court,  I.   Viu- 

TATTOir. 

9.  "And  from  no  other  cause,"  tA. 
Laitdlobii  Avn  Tbvabt,  IV. 

10.  «  Cease  to  inhabit,"  456.  Pboa,XV.4. 
1 1. «  Civil  officer,"  341.  CiBTioiAtf ,nL 
13.  « Condition  for  the  benefit  of  Ihs 

4frantor,"  SIS     Vobtkaiv, 
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IS.  **Bztenim}  paiti"  of  demised  .premi* 
tes,  2S5.    Lahdlokd  aitd  Tutaht,  IV. 

^4^  **Fonn  of  the  pavement,**  669.  Raik- 
WAT,  m.  2. 

15.  "  locoDsistent  with  or  contrary  to  the 
provisions  of  this  act,'*  72,  85.  8m- 
•loiTS,  I.  2,  8. 

16.  <*  Sworn  before  nw,"  signed  by  two 
jostices,  520.    Poon,  XXL  I. 

17.  ''Thirty  years  next  btfort  action 
brought,"  818.    Prsscriptiov,  I. 

18.  "Gross  negligence,**  646.   Cjlrrixb, 

n. 

19.  ••  Obtain,"  466.    Patkitt,  I. 

20.  "Occupy," 605, 613.    Pooa,XVX.3,4. 

21.  "  Occupy  at  the  yearly  rent  of,"  dcc^ 
548.    Pooa,XVL2. 

22.  -  A.  B.  of  F.,"  535,  557,  n.  Poob, 
XIX.  2,  XXI.  18. 

23.  "  OflScer,"  438.    Lu vatic,  L 

24.  "  Parties  against  whom  such  process 
has  issued,"  108.    SBsairr. 

25.  **  Possession  of  an  estate  or  interest 
in  I,"  446.    PooB,XV.  2. 

26.  "  According  to  the  like  practice  of  the 
superior  courts,"  113.    Bail. 

27.  •<  Proceeding,"  614.    Stamp,  II. 

28.  «» Property,*^ 364.    Raiiwat,  VL 

9.  "  Prosecute  with  effect,"  293.    Rsplb* 

TIK,  I.  1. 

30.  "  Restore,"  47.    Railway.  III.  3. 

31.  "  Single  and  unmarried,"  541.  Pooa, 
XVII.  1. 

32.  **Such  rates  including,"  dec,  693. 
Statute,  XXXVII.  1. 

33.  "  Undertaking,"  364.    Railway,  VI. 

34.  **  With,"  as  meaning  "  and  incident 
thereto*"  940, 966.    Way,  L 

CONTEMPT. 
Pages  1.    ViBiTATioir,  619.    Rolls. 

CONTRACT. 
I   Consideration  and  motive,  851.    Cobsi- 

BBBATIOB,    L  1. 

n.  By  party  not  to  avail  himself  of  statute, 

757.    Statutb,  IV. 
IIL  Repudiation,  218.    Vbhdobs. 

IV.  1.  By  mayor,  alderman  and  burgesses, 
847.    Statute,  XXXVII.  3. 

2.  What  a  disqualifying  contract  under 
6  4b  6  W.  4,  c  76,  s.  28, 847.  Statutx, 
X2CXVII.  8. 

V.  Pleading  and  evidence. 

1.  Pleading  under  a  videlicet,  915.  Plbad- 
IBO,  XV.  2. 

2.  Admission  by  payment  into  court,  916. 
Plbasibo,  XV.  2. 

CONVEYANCE. 
•  Stamp,  249.    Stamp,  I.  1. 

II.  Confirmation,  249.    Stamp,  I.  1. 

III.  Voluntary,  887.    Ibsolvsbt,  IV. 

IV.  iP'or  benefit  of  creditors,  887.    Ibsol- 
yxbt,  IV. 

CONVICTION. 
L  By  different  justice,  600.    Justxcb,  VIL 


n.  Qnashed:  .r:spass  when  mairtainable 
notwithstanding  stat.  43  G.  3,  c.  .41,  s.  1, 
600.    Justice,  VII. 

COPY. 
Certified,  887.    Insolvebt,  IV. 

COPYHOLD. 

L  Grant  by  lord  having  temporary  interest. 

A  lord  having  only  a  temporary  estate 
in  his  manor  may  make  grants  of  cof^y- 
hold  to  endure  after  the  determination  of 
his  own  interest ;  but  such  grants  must 
conform  strictly  to  the  custom  of  the 
manor. 

Therefore,  where  a  rector,  being  lord  in 
right  of  his  rectory,  granted  lands  which 
until  that  time  had  been  held  at  the  rent 
of  10«.  and  two  hens,  habendum  to  A.,  B., 
and  C.  for  their  lives  successively  and 
that  of  the  survivor,  at  the  wilt  of  the 
lord,  according  to  the  custom  of  the 
manor,  at  the  above  rent,  reserving  to  the 
lord  for  the  time  being  a  garden,  parcel 
of  the  said  lands ;  and  the  succeeding 
rector  afterwards,  and  while  the  said  life- 
estates  were  subsisting,  made  a  grant  of 
the  garden  to  D.,  En  and  F.  for  the  like 
term  of  Uvea,  at  the  will,  dcc^  according 
to  the  custom,  dce^  at  the  yearly  rent  of 
2«. ;  and  no  sufficient  proof  was  given  of 
any  custom  in  the  manor  so  to  parcel 
copyholds  and  apportion  rents  : 

Held  that  the  latter  grant  was  void. 

Dot  dim,  Rayer  v.  Strickland.  792 

n.  Conformability  to  custom,  792.  Antd,  I. 

III.  Ancient  rents,  792.    Ant^,  I. 

IV.  Parcelling  tenements  and  rents,  792. 
Ant^I. 

CORPORATION. 

L  1.  Non-ezistence  of,  not  judicially  no- 
ticed, 580.    Deed,  L  2. 
2.  Individuals  acting  as,  580.  Deed,  1. 3. 

VL  Municipal.    Mubicipal  Cobpobatiobs. 

COSTS. 

L  Security  for :  where  party  on  record  only 
nominal,  334.    Post,  III. 

n.  Counsel's  fees  when  not  allowed,  937. 
Wbit  or  Tbial. 

IIL  From  person  not  a  party  to  the  record. 
The  court  will  not  order  a  person  not 
party  to  the  record  to  pay  gosts  in  any 
action  but  ejectment  And  in  an  action 
of  replevin  tb.;y  refused  to  make  such 
order  at  the  defendant's  instance,  though 
it  appeared  that  the  nominal  plaintiff  had 
brought  the  action  really  to  try  a  right  to 
valuable  minerals  claimed  by  a  third 
party  against  whom  the  application  for 
costs  was  made,  and  the  plaintifTs  attor^ 
ney  had  an  affidavit  that  he  acted  solely 
on  behalf  of  that  party  who  was  the  real 
plaintiff  in  the  cause. 

The  proper  course  where  the  ttsl 
plaintiff  or  defendant  does  not  appear  on 
the  record  is,  to  move,  while  the  cause  is 
depending,  that  proceedings  be  stayed 
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till  security  be  giren  for  costs.    £miu  t. 
Ren.  834 

IV.  On  crimioal  proceedings:  on  convic- 
tion after  removal  by  defendant,  341. 
CiaTioBAmi,  IIL 

V.  Discretionary :  generally  given  to  snc- 
'cessfnl  party.    JZcgina  t.  EoiUm  Com^ 

tiMi  RaiUoay  Company,  678 

VI.  Payment  of,  when  a  condition,  705. 
Poo  a,  XXII. 

VU.  Incarred  by  overseers,  allowance  of, 
808.  Poom,  V.  8. 

COUNCILLOR. 
Page  847.    Statutk,  XXXVIL  3. 

COUNSEL. 
I.  Privilege  from  arrest,  167.    BAnnisTaa. 
VL  Costs  of  employing,  937.     Wut   or 

TaiAL 

COUNTY. 
L  iadicial  notice  as  to,  780.    Nonca,  I.  3. 
VL  Undertaking  lo  give  material  evidence 

in,  789.    NoTics,  I.  3. 
in.   Liability    to   repair    bridges,    746.^ 

Bbidobs,  L 

IV.  Offences  within  600  yards  of  boiudary, 
where  tried,  636.    Trial,  L 

V.  Sessions.    Ssssioas. 

COURT. 
I.  Assessment  of  damages  by,  Rohinaon  v. 
Reynolds.  203,  n.  807,  809,  210 

n.  Visitor's,  1.    Visitatiov. 
m.  Of  conscience,  644.    Local  Covbt. 
IV.  Privilege  from  arrest,  167.  BABaisTia. 

COVENANT. 
L  How  created:  implied,  133.    Mobtoaob, 

L3. 
n.  Consideration:  failure  of,  580.    1>bb]>, 

L2. 
in.  Effect:  does  not  amount  to  a  lease, 

when,  147.    Mobtsagb,  1. 6. 

IV.  Performance:  readiness  to  perform, 
286.    Lahdlobb  abd  Tbbabt,  IV. 

V.  Breach :  by  act  of  strangers  under  au- 
thority of  statute,  226.  Labdlobb  abd 
Tkicakt,  IV. 

VL  Pleading. 

1.  Declaration,  excluding  other  eause  of 
damage,  225.  Labdlobb  abb  Tbbabt, 
IV.    ^ 

2.  Replication  de  injuriit,  886.  Labblobs 
ABD  Tbbabt,  IV. 

CREDITOR. 
What  diligence  he  must  use,  767.    Sta- 

TUTB,  IV. 

CRIMINAL  PROCEEDING. 
What  is,  1.    VisiTATioB. 

CUSTODY. 
L  Change  o(  under  habeas  corpus  cum- 

cansft,  771.    Escabi. 
n.  Illej^al,  771.    Escapb. 
•IT  Redelivery  without  warrant  771.    Es- 

OAFB.      ^ 


IV.  Warrant :  redelivery  of  priioMr  widi- 
out,  771.    EscAFs. 

CUSTOM. 
I.  Of  manor,  798.    CorvaoLB,  L 
IL  For  lownsbtp  lo  repair  highways,  U8. 

HlOBWATt  L  1« 


DAMAGE. 

I.  Notwithstanding  the  right  of  compeasi- 
tion  against  a  stranger,  285.    Labs- 

LOB9  ABB  TaJTAHT*  IV. 

n.  From  landTonTs  breach  of  eoveosat  lo 
repair,  226.    Labblobd  abb  Tbbabt,  IV. 

DAMAGES. 

L  Assessment  of^  by  the  court.  Rcbntm  t. 
ReynoUU.  203»  n.  207, 209,  SIO. 

IL  Writ  of  tviuiiy,  261.    BtLu,  VIU,  2. 

DEAN. 
Criminal    proceeding    against,  1.     Vin- 

TATIOB. 

DEATH. 

Of  plaintiff  in  replevin :  sureties  how  af- 
fected, 208.    Rbpuvib,  L  L 

DEBTOR  AND  CREDITOR. 

L  Consent  to  judge's  order  for  payment  of 
debt,  or  judgmen t,  726.     Cobsxxt. 

n.  Conveyance  for  benefit  of  creditor,  887. 
Ibbolvxbt,  rV. 

DECISION. 

What  amounts  to,  806. 8TATi7Tx,XXXVn.5. 

DECLARATION. 
Negative  of  other  cause  of  damsge,  225 
Labblobb  abb  Tbbabt,  1V« 

DEED. 
L  Execution. 

1.  Imperfect,  249.    Stamp,  L  1. 

2.  As  by  a  corporation. 

Covenant,  by  A.  and  B.,  lessors,  agtiist 
lessee,  on  an  indenture  of  lease  iHl^on 
oyer,  appeared  to  be  made  between  E, 
(since  deceased^)  therein  describsd  u 
master,  and  A.,  B.,  and  two  other  perwss 
since  deceased,  therein  named  uai  in- 
scribed as  govemofB  of  a  certain  hospi- 
tal, and  the  defendant. 

The  demise  was  by  the  "  said  master 
and  governors,"  and  the  ooveaants  to  aod 
by  the  lessors  were  respectively  to  and  for 
Che  said  **  maaler  and  governors  and  their 
successors :"  **  in  witness  whersof  the 
said  master  and  governors  have  heieonto 
affixed  their  common  $enU*  One  seal  wis 
affixed  as  the  common  seal  of  the  lessors 
none  of  whom  signed  the  indenture;  asd 
the  execution  by  the  defendant  was  onder 
his  hand  and  seal.  ThedeclaratiaB  stUed 
that  defendaul  entered  under  the  denisc 
and  enjoyed  during  the  whole  tem,(ieA 
years  t)  breach,  non-repair  at  the  cqpin- 
tion  of  the  tena. 

Plea,  that  the  indenture  waa  not  mgmi 
by  the  lessors  or  their  agent,  nor  tMi 
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Amn  any  demise  so  signed.     Special 
dcnmrrer. 

H«{rf,  that  the  seal  affixed  on  the  lessors* 
pAit  was  not  the  seal,  and  the  deed  was 
not  the  deed  of  the  indiridual  lessors : 
That  the  want  of  execution  by  them  was 
not,  under  the  circamstances  staled  on 
the  record,  such  a  failure  of  considera- 
tioa  as  to  be  an  answer  to  the  action: 
Bat,  That  defendant  was  entitled  to  judg- 
swDt,  because  it  appeared  by  the  reoonl 
that  the  demise  was  by  a  corporation, 
and  the  court  could  not  judicially  notice 
.  .the  fact  {which  was  admitted  in  ail- 
ment) that  no  such  corporation  existed. 

QiuBre,  whether,  stat.  39  C.  2,  c.  8,  s.  1, 
applies  to  demises  under  seal  1  Cooch  v, 
Goodman,  S80 

9.  One    seal    of  several    parties,    580. 

Ante,  2. 
4.  Whether  signature  necessary  under 

statute  of  frauds,  680.    Ante,  3. 
II.  Stamp,  249.  SrAinr,  1. 1. 
m.  Consideration,  failure  of,  580.  Ante,  1. 2. 

DEFENCE. 

How  available:  Plea  or  suggestion,  644. 

liocAi  Court. 

DELAY. 
In  giving  notice  of  repudiation,  218.  Vxitd- 

OBS,  I. 

DEMAND. 
Whan  necessary  to  right  of  action,  757. 

Statuts,  IV. 

DEMISE. 
Under  seal,  580.    Dnn,  L  2. 

DEMURRER. 
L  Special:  Duplicity. 

On  demurrer  to  a  plea  fordnplieity,  the 
court  will  not  have  the  objection  argued, 
if  the  demurrer  omit  to  show  wherein  the 
duplicity  consists.  Smith  v.  Cltneh,  885 
IL  Particularity  in  stating  point  in  margin, 
Mauon  v.  Faulkner.  929 

DENIAL. 
Argumentative,  828.    Bills,  YIL  4. 

DEPARTURE. 
Page  298.    RxPLXvrir,  1. 1. 

DEPOSITIONS, 
Certiorari  to  remove,  731.  Cxxtiobjuu,  L  3. 

DEPRIVATION. 
Page  1.  Visit ATioir. 

DETAINER. 
I;  By  constable  without  warrant,  375.  Cov- 

■TABLS. 

n.  Of  dead  body,  246.    Jail. 
nL  Of  goods,  837.    Tbvdbb,  L 

DEVISE. 
On  trust  to  sell. 
Eqaity  where  several  parties  interested 
la  proceeds,  559.    P«>«b,ZV.  1. 

DISCLAIMER. 
By  patentee,  466.    Patwt,  L 

VOL.  ZLn.  132 


DISHONOUR. 

Bills. 

DISPUTE. 
What  constitutes,  978.    JnaisaioTiOK,  I.  i. 

DISTRESS. 
I.  What  may  be  distrained. 

1.  Hay  and  straw. 

Hay  and  straw  in  the  stack  may  be  dis- 
trained for  arrears  of  a  rent-charge,  under 
Stat.  2  W.  dc  M.  sess.  1,  c.  5,  s.  3,  and  staL 
4  G.  2,  c.  28,  s.  5.  The  grantee  of  a  reni- 
chai^e  may  take  goods  of  a  stranger,  on 
the  premises  charged,  as  a  distress  fojr 
arrears.  :     - 

In  an  avowry  for  taking  goods  as  a 
distress  for  arrears  of  a  rent-chi^rge 
granted  by  A.,  an  averment  that  A.  was 
seised  in  fee  at  the  time  of  the  grant,  does 
not  necessarily  imply  that  the  land  was 
not  then  under  lease.  But,  if  plaintiff  in 
replevin,  being  no  party  to  the  grant, 
wishes  to  prove  that  he  is  tenant  under  a 
demise  made  before  the  grant,  he  must 
plead  that  fact  specially.  Jokntotk  v. 
Faulkner.  925 

2.  Goods  of  a  stranger,  925.    Ant^,  1. 
IL  Who  may  distrain  : 

Grantee  of  rent-charge,  925,    Ant^,  I.  1. 
IIL  Pleading:    what    must    be    specially 
pleaded,  936.    Ante,  L  1. 

DUPLICITY. 
Page  876.    Attobitbt,  V.  2.  835.   Dxxutt- 

bxb,  I. 

DURESS. 
Of  goods,  837.    Tbitobb,  L 

DURHAM. 

Dean  and  Chapter :  clause  in  their  leases 

reserving  way-leave,  940.    Wat,  I. 

DUTY. 
Exemptions  from,  614.    Stjlmk,  U. 


EASEMENT. 

I.  Given  by  law  as  incident  to  an  excep- 
tion, 940,  965.    Wat,  L 

IL  Preservation  of,  when  it  operates  as  a 
grant  by  lessee,  940.    Wat,  I. 

m.  Grant  construed  as  accessory  to  excep* 
tion,  940,  966.    Wat,  L 

ECCLESIAS'nCAL  LAW. 

Tithes.    TiTHB. 

ECCLESIASTICAL  PERSON. 
I.  Criminal  proceeding  against,  1.  Visita- 

TIOV. 

n.  Rector  lord  of  manor  in  right  of  reofto^y, 
792.    Coftbolb,  I. 

EJECTMENT. 
L  Who  may  maintain. 

1.  Mortgagor  in  possession,  143L    MbaT 

•ASB,  I.  4. 

S.  Marigagee,  notwithstanding  covenant 
not  to  m&ter,  147.    Mobtoaob,  L  ^ 

4t2 
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n.  When  not  maintainable. 
By  mortgagee  of  railway  undertaking, 
864.    Railway,  VL 
in.  Notice  to  qaiL    Notice,  IY. 
IVk  Costs  from  real  party,  984^     Costs, 

m. 

ELECTION. 
Acqaiescence  in,  460.    EtrorrxL,  L  S. 

EMANCIPATION. 
Pages  881, 488.    Poor,  XIX.  2,  XXL  4. 

ENDORSEMENT. 
JL  Of  name  of  witness  on  the  record,  787. 

WiTKXU,  L  2. 

IL  Of  Bill.    Bill. 

ENJOYMENT  AS  OP  RIGHT. 
Page  818.    Prkscriptioit,  L 

ENROLMENT. 
Under  statntes  of  mortmain,  212i    Mobt- 

MAiir. 

ENTRY. 
I.  Against  interest,  212.    MonTXAiv. 
IL  Effect  of  covenant  not  to  enter  till  de- 
fault, 147.    MoRTOAOSi  L  6. 

EQUITY. 

Distinction  between  eqaitable  estate  and 

equitable  interest^  669.    Pooa,  XY.  1. 

ERROR. 
L  Coverture  of  defendant,  179.    PtmUm  v. 

Wmams.  179,  n. 

n.  In  award  of  execution  on  a  suggestion 

where  a   sci.  fa.  was    necessary,  972. 

Bavk. 

ESCAPE. 

I«egality  of  custody. 

D.  was  arrested,  at  the  suit  of  plaintiff, 
in  the  county  of  H.,  and  removed  him- 
self by  habeas  corpus  cum  cansd  into 
the  custody  of  the  marshal.  D.  then  pe- 
titioned the  Insolvent  Debtors'  Court, 
which  ordered  him  to  be  discharged,  and 
to  have  the  benefit  of  the  then  Insolvents' 
Act,  (7  G.  4,  c.  57,)  as  to  plaintiff's  debt, 
at  the  end  of  fifteen  months  from  filing 
his  petition,  and,  in  the  mean  time,  to  be 
confined  within  the  walls  of  the  King's 
Bench  prison :  and  the  court  issued  a 
warrant  to  the  marshal  for  D.'s  discharge, 
at  the  end  of  that  time,  directing  also  his 
confinement  within  the  walls  of  the  said 
prison.  AAerwards,  while  in  custody,  D. 
was  brought  by  habeas  corpus  cum  causft 
before  the  Central  Criminal  Court,  to 

Elead  to  an  indictment  for  misdemeanor ; 
e  there  pleaded  Not  Guilty,  traversed  to 
the  next  sessions,  and  was  committed  to 
Newgate,  and  afterwards  bailed.  The 
keeper  of  Newgate  then,  without  any 
fresh  warrant,  redelivered  him  to  the 
marshal,  who  received  him  into  custody, 
and  from  that  custody  D.  escaped  before 
the  expiration  of  the  fiAeen  months. 

Btldf  in  an  action  by  plaintiff  against 
tiM  marshal  for   this  escape*  that  the 


marshal  waa  not  liable,  D.  not  bdag 
legally  in  his  custody  at  the  time  of  te 
escape,  and  the  marshal  not  being  estop* 
ped,  as  betwien  plaintiff  and  bimel^ 
from  denying  the  legality  of  the  cosiody. 
CoHtatU  V.  Chajpmatu  771 

ESTATE. 
L  For  life. 

1.  Intervention  of,  daring  enjoynctt  as 
of  right,  818.    PaaseBipnov,  I. 

2.  Of  rector  lord  of  manor  in  right  of  ne 
tory,  792.    Coptbold,  L 

IL  Equitable :  interest  in  proceeds  of  etitte 
devised  in  trust  to  sell,  669.  Poob,XY.  L 
m.  Settlement  by.    Poon. 

ESTOPPEL. 
I.  By  conducL 

1.  By  acting  as  statutory  proprietor, 
though  statute  not  complied  with,  281. 

COXPAITT,  L 

2.  By  concurrence. 

On  motion  for  a  quo  warranto  iaio^ 
mation  for  exercising  the  office  of  cooa- 
cillor  while  disqualified  by  stat.  6  dt  6  W. 
4,  c.  76,  s.  28. 

Hdd^  that  a  borough  officer  who  ad- 
ministered to  such  councillor  the  ded^ 
ration  prescribed  by  secL  50,  knowiDgof 
the  disqualification,  could  not  be  hetrl 
as  relator : 

Although  he  took  no  further  part  in  dw 
election  than  by  supporting  ao  odsiK' 
cessful  candidate,  and  acquiescing  ia  ik 
result.    Begina  v.  Grten,  460. 
8.  By  paying  sum  demanded  without  o^ 

jection,  887.    TsirnRB,  L 
4*  From  taking  chance  of  inconsistent 

advantages,  460.    Ante,  2. 
6.  By  occupation  under  unexecuted  lease, 

680.    Deed,  L  2. 

6.  By  acceptance  of  bill,  196.  Bius,LS. 

7.  Of  a  party  from  alleging  his  own  boo* 
feasance,  47.    Railway,  III.  3. 

IL  By  conduct:  when  it  does  not  arise. 

1.  Not  by  omitting  to  give  notice  of 
ability  to  pay,  767.    Statuti,  IV. 

2.  Not  by  appealing  on  a  matter  not 
within  the  appellate  jorisdiction,  895, 
909.    Statute,  XXXVIL  6,  6. 

8.  Marshal  receiving  prisoner  into  cos- 
tody  not  estopped  from  denying  legalitf 
of  custody,  771.    EscAfB. 

m.  In  pleading:  by  pleading  a  sum  sou 
to  render  the  amount  immaterial,  91& 
Plxadiho,  XV.  2. 

IV.  How  avoided:  determination  of  title. 
G.  demised  premises  to  D.,  who  ente^ 
ed  and  paid  him  rent  Doriog  (be  tens, 
a  third  party,  T.,  disputed  G.'s  title,  and 
they  agreed  to  be  bound  by  the  opinioa 
of  a  barrister,  who  decided  in  T.'s  ftToor. 
O.  thereupon  delivered  up  the  title^leedl, 
and  permitted  T.'s  attorney  to  tell  IX« 
the  tenant,  that  he  must,  in  fhinre,  pay 
the  rent  to  T.  as  his  landlord.  D.  tbea 
paid  rent  accordingly  {  bat  O.  af  ervsrii 
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distrained  upon  him  for  the  same  rent 
On  reple7io,  aTowry,  and  plea  in  bar 
stating  the  above  facts. 

Beld,\hsLt  O.'s  claim  of  title  as  landlord 
to  D.  had  expired;  that  his  conduct 
amounted  to  an  admission  of  that  fact; 
and  that  D.  was  not  estopped  from  al- 
leging it.  And,  per  Lord  Denman,  G.  J., 
that  O.  was  estopped  from  setting  op 
his  relation. of  landlord  against  D.,  having 
himself  induced  D.  to  pay  rent  to  another 
person*    Dowtu  r.  Cooper.  S66 

EVIBENOE. 

L  Onus  of  proof. 

1.  Effect  of  admissions  on  the  pleadings. 
Assumpsit  by  bearer  against  maker 

of  a  draft,  payable  to  maker  or  bearer, 
delivered  by  maker  to  L.,  and  by  L.  to 
plaintiff. 

Plea.  That  defendant  gave  the  draft 
to  L.,  to  secure  to  L.  a  sum  of  money  tent 
bv  L.  to  defendant  for  the  purpose  of 
playing  at  an  illegal  game,  contrary  to 
the  statute,  dec.;  and  that  L.  delivered  it 
to  plaintiff  without  any  consideration, 
and  for  the  mere  purpose  of  enabling  the 
plaintiff  to  sue  for  the  benefit  of  L. ;  and 
that  there  never  was  any  consideration 
for  plaintiff  being  holder ;  but  that  plain- 
tiff holds  and  sues  for  the  benefit  of  L. 

Replication.  That  L.  delivered  the 
draft  to  plaintiff,  and  plaintiff  took  it  from 
I*.,  for  a  good  and  sufficient  considera- 
tion, to  wit,  the  amount  of  the  draft ;  and 
that  plaintiff,  l>efore  and  at  the  com- 
mencement of  the  suit,  held  and  holds  for 
snch  consideration;  conclusion  to  the 
country.    Issue  thereon. 

Held  that,  on  this  issue,  the  burden 

of  proof,  lay  on  the  plaintiff.    Bingham  v. 

*     8tttnlty»  117 

2.  Of  bill,  after  judgment  by  default,  364. 
Bills,  Vm.  2. 

3.  As  to  what  sum  under  plea  of  payment 
in  satisfaction,  314.    Patxbitt,  II. 

4.  That  bills  drawn  by  authorized  agent 
were  on  his  own  account,  388.  Bills, 
V.  1. 

t.  To  satisfy  undertaking  to  produce  ma- 
terial evidence  in  county,  789.  Noticb, 
1.3. 
IL  Admissions :  in  the  pleadings.    Plbad- 

iire,  XVm.    Antd,  1.  1. 
IIL  Admissions:  professional  confidence, 

353.     WiTirxss,  11. 
IV.  Admissions :  by  conduct 

1.   By  submission  to    arbitration,  with 

notice  to  third  party,  366.  EsTorpBL,IV. 

8.  That  landlord's  title  has  expired,  366. 

ESTOPPXL,  IV. 

8.  By  relief  of  pauper,  336, 330,  n.  Poos, 

XDC. 
4.  By  permitting  pauper  to  come  and  be 

chargeable,  331.    Pooa,  XIX.  3. 
6«  By  cestui  que  trust  paying  rent  to  tms- 

t0e»  668.    Pooa,  XV.  I. 


6.   By  rr  pairs  of  bridge  as  a  coanty 
bridge,  746.    Bainoss,  I.  * 
V.  Admission  of  secondary  evidence  >' 

1.  Deed  obtained  by  adverse  attorney 
from  his  client,  363.    Witsbss,  II. 

3.   Notice  to    produce:  to  adverse  at- 
torney, 363.    Witness,  IL 
VL   Copies:  statutory,  purporting  to   be 

signed  by  proper  officer,  887.  Issolvbst, 

IV. 
Vn.  Declarations:  entry  against  interest 

Agent's  entry  against  principal's  interest, 

313.     MosTXAis. 
VHI.  Reputation :  DisiinctioB  between  time 

and  place  of  birth,  478*   Pooa»XII« .  . 

IX.  As  connected  with  the  plradingM. 

1.  Unity  of  possession  to  disprove  enjoy- 
ment as  of  right,  813.  Pki8ckiptios,L 

3.  Coupling  periods  of  enjoyment  to 
make  up  thirty  years,  813.    Passcair- 

TIOS,  I. 

3.  Under  plea  of  non  accepit,  838.  Bills, 

vn.  4. 

X.  Undertaking  to  give  material  evidence 
in  county,  789.    Notics,  L  3. 

XL  In  settlement  cases.    Pooa. 

EXAMINATION. 
L  Jurat,  630.    Poor,  XXL  1. 
II.  In  settlement  cases.    Pooa 

EXCEPTION. 

I.  1.  Of  an  easement :  operates  as  a  grant 

by  lessee,  940.    Wat,  L 
3.  Things  legally  incident  to,  940,  966. 
Wat.L 

3.  Construction  of  clause  excepting  right 
of  granting  way-leaves,  940.     Wat,  L 

4.  Unnecessary,-  effect  of.  Regina  v. 
LUchfteld,  Mayor,  ^e.  701 

EXECUTION. 
L  'Generally : 
Against  partner  not  being  partj  on  re- 
cord, 973.    Ba2ik. 

II.  Fieri  facias : 

Goods  held  by  defendant  as  trustee,  108. 
SasaiTT. 
m.  Ca.  sa. : 

I.  Privilege  from  arrest,  167.    Bassis- 

Tsa. 
3.  Death :  Detainer  of  body,  340.    Jail. 
3.  Interpleader,  108.    Saiaipp. 
rV.  Of  writ  of  inquiry:  production  of  docu- 
ments, 364.    Bills,  VIII.  3. 

EXECUTORS  AND  ADMINISTRATORS. 
I.  Execution  against,  for  private  debt,  108. 

Sasaipp. 
IL  Right  to  dead  bodv  of  deceas'sd,  346 

Jail. 


FALSE  IMPRISONMENT. 

COHSTABLX. 

FALSE  PRETENCEa 
Genuineness  of  receipt  for   goods    196. 

Bills,  L  3.         * 
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FBB8. 
Of  coanaeU  937.  Wbit  of  Tuak. 

FEME  COVERT. 
Babov  a«d  Fxmk.    MaBMAVBi 

FIERI  FACIAa 
ExxcvTiov,  IL 

FORBEARANCE. 
On  promise  to  paj  when  able,  767.    8ta« 

TUT«,  IV. 

FORFEITURE. 
Insensible  proviso,  317.    CohbtsvCtiov,  I. 

FORGERY.    _ 
Of  an  iostrament  the  eomideration  for  an 
acceptance,  198*    Bills,  L  3. 

FORM. 
Or  substance,  266.    Oanxa,  Q. 


GAME. 

Parsnit  of,  without  game  certificate ;  juris- 
diction, 600.    jusTicB,  vn. 

GIFT. 
Cum  onere,  851.  CoviiiDxai.Tiov,  1. 1. 

GOODS. 

VSKOOBS  AHD  PuBCBASXaS. 

GRANT. 
I.  WhatezceplioQs  and  reservations  operate 

as  a  grant  by  grantee,  940.    Wat,  I. 
U,  Execution  by  grantee  when  presumed 

though    not  alleged   in   pleading,  940. 

Wat,  L 
m.  Conformable  to  custom,  793.    Copt* 

BOLD,  L 


HABEAS  CORPUS. 
L  Cum  causd. 
Effect  of  committal  to  a  different  custody, 
771.    EscAPx. 
II.  Return. 

1.  Authority  must  be  directly  averred, 
619.    Rolls. 

2.  Amendable,  in  discretion  of  court,  619. 
Rolls. 

3.  Order  of  Chancery  under  commission 
of  rebellion,  619.    Rolls. 

.    4.  What  intendments  not  made  against, 
619.    Rolls. 
6.  What  not  controverted  on  affidavit,  619. 
Rolls. 

HAY. 
Page  936.    Distbebs,  L  1. 

HEARSAY. 
Page  476.    Pooa,  ZII. 

HEDGES. 
Order  to  prune,  366.    Obdxb,  IL 

HIGHWAY. 
I  Initctment 

I    Custom  how  alleged. 

An  indictment  against  a  township  for 
non-repair  of  a  highway  is  not  bad  in 


law,  if  it  aver  a  oustom  for  ihe  towB»bip 
to  repair  all  ptMir.  kighwajfa  wUkm  it,  not 
adding  the  words  **  which,  bat  for  such 
custom,  would  be  repairable  by  the  parish 
at  large.**  For  the  onqoalified  allegatioa 
may  be  proved  true.  Rtgma  v.  JEfcogr.  138 
3.  By  justices'  order,  1037.    Post,  IV. 

IL  Order  of  justices  relative  to,  what 
it  must  show,  365.  Obbxb,  H.  1637. 
Post,  IV. 

IIL  Hedges^  order  to  cut,  36S.    Obbbb,  IL 

IV.  Order  to  prosecute :  jorisdictioa^  loca- 
lity of  highway. 

Where  justices  in  special  ^ssioes 
make  an  order  under  siat.  6  &  6  W.  4, 
c  60,  ss.  94,  96,  directing  an  indictmeDi 
for  the  non-repair  of  a  highway  to  be  pre- 
ferred against  the  inhabitants  of  a  parish, 
the  daty  or  obligation  to  repair  being  de- 
nied by  the  surveyor  on  behalf  of  the  in- 
habitants of  the  parish  on  the  hearing  of 
a  summons  under  sect.  94,  soch  c^er 
must  show  on  the  face  of  it  that  the  spe- 
cial session  is  held  within  the  ^>ecial  ses- 
sions' division  in  which  the  highway  is 
situate.  And  if  this  be  omitted,  any  order 
of  quarter  sessions  on  the  defendants  for 
the  costs  of  such  prosecution  is  wholly 
void,  even  though  it  should  appear  by  re- 
cital on  the  record  of  quarter  sessions  that 
the  special  sessions  were  held  within  the 
proper  division,  and  though  they  were  so 
held  in  fact.    Rtgina  v.  Martm,         1037 

V.  Surveyors:  trespass  against,  366.    Os- 

DBB,  IL 

VI.  Extraordinary  provisions  as  to : 

1.  Statutory  power  to  lower,  for  construc- 
tion of  railway  across,  569.   Rauwat, 

in.3. 

3.  Usual  obligation  in  railway  acts,  47. 
Railwat,  IU.  3. 

HIRING  AND  SERVICE. 
MASTxa  ABB  Sbbvabt.    Poob. 


IDENTITY. 
Averment  of,  500, 536.    Pooa,  XVIL  6, 6. 

IGNORANCE. 
When  DO  excuse  for  not  suing,  757.    Bta- 

IV. 


IMPOSSIBILITY. 

Resulting  from  party's  own  nonfeasance. 
47.    Railwat,  IIL  3. 

IMPRISONMENT. 

COKSTABLB. 

INCIDENTS. 
L  Matter   incident    to   assignment,  33 L 

Stamp,  L  4. 
n.  To  grant  of  easement,  940.    Wat>  L 

INCOMPETENCY. 
Page  731.    WiTBBis,  L  3. 

INDENTURE. 
Dbbo. 


INDSX. 
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INDICTMEMT. 
I.  YtfDue. 

1.  Laid  in  borough;  coostnietion  as  to 

cooDty,  636.    ThiAL,  L 
S.  Whal  cured  by  7  G.  4,  c.  64,  s.  20, 636. 
Trial,  I. 
n.  For  offence  committed  within  500  yards 
of  boundary  of  county  where  to  be  tried, 
636.    Trial,  L 
IIL  1.  For  non-repair;  allegation  of  cus- 
tom, 128.    HiGBWAT,  L  L 
3.  Order  to  prosecute,  1037.    Highwat, 
IV. 
TV.  Arrest  of  judgment,  636.    Trial,  L 
V.  Transmission  from  sessions  to  assizes 
withoat  certiorari.     JUgina  v.  WrigUy. 

733,  n. 
YI.  When'  noticed  without  affidavit,  341. 

OlRTIoaARI,  IIL 

INHABITANCy. 
RssiiiKircB. 

INQUIRY. 
Writ  or  Iv^oibt. 

INQUISITION. 

In  railway  purchase  cases;   intendment, 

078.    Jurisdiction,  L  1. 

INSENSIBILITY. 
L  Insensible  words  in  statute,  466.    Pa- 

TMIfT,  I. 

It.  Insensible    proviso,  317.     Covstruc- 

TIOH,  L 

INSOLVENT. 
I.  Proceedings  how  proved,  887.    Post,  lY. 
IL  Prospective  warrant  for  discharge,  771. 

ESOAFR. 

m.  Escape  during  period  for  which  he  is 

directed  lo  be  confined,  771.    Escaps. 
IV.  Voluntary  conveyance. 

A  voluntary  conveyance  made  by  an 
insolvent  within  three  months  before  the 
commencement  of  his  imprisonment  is 
void  under  stat.  1  &  3  Vict.  c.  1 10,  s.  69, 
though  made  for  the  benefit  of  all  the 
creditors. 

The  appointment  of  a  provisional  as- 
signee, and  the  vesting  order  are  well 
proved,  under  sects.  46  and  105,  by  a  cer- 
tified copy  on  parchment,  under  the  seal 
of  the  Insolvent  Debtors'  Court,  signed 
*'A.  B.,  deputy  for  the  provisional  a?«- 
signee  in  whose  custody  such  order  is.** 
It  need  not  appear  by  the  signature,  nor 
be  otherwise  expressly  proved,  that  A.  B. 
is  a  deputy  appointed  for  that  purpose. 
Jocktcm  V.  Tkomptim,  887 

INTENDMENT. 
L  In  construction  of  statutes,  847.    Cox- 

riKSATIOX,  II. 

IL  1.  Of  jurisdiction,  301.    Poor,  Y.  S. 
8.  From  the  proceedings  themselves,  078. 

JVRISDICTIOir,  1. 1. 

8.  From  chargeabilfty  and  age  of  child- 
ren,  557,  n.    Poor^  DC.  3. 


in.  Necessary,  301.    Poor,  Y.  S. 

lY.  Not  against  order  of  court,  619.   Rolls. 

INTENTION. 
To  make  improper  use  of  proper  way,  040. 

Wat,  L 

INTERE8SE  TERMINt 
Pages  143, 147.    Mortoaos,  1. 4, 5. 

INTEREST. 
L  Entry  against,  313.    Mortxaiv. 
H.  Of  witness.    Witwros. 
IIL  Equitable,  669.    Pooa,  XY.  1. 

INTERPLEADER. 
Page  108.    SasRirr. 

INTERRUPTION. 
To  enjoyment  as  of  right,  818.    PaasoaiF- 

Tiov,  L  1 


JAIL. 

Detention  of  dead  body. 

Where  a  jailer  refused  to  deliver  up 
the  body  of  a  person,  who  had  died  while 
a  prisoner  in  execution  in  his  custody, 
to  the  executors  of  the  deceased,  unless 
they  would  satisfy  certain  claims  made 
against  the  deceased  by  the  jailer,  this 
court  issued  a  mandamus,  peremptory  in 
the  first  instance,  commanding  that  the 
body  should  be  delivered  up  to  the  execu- 
tors.   Regina  v.  Foz.  346 

JOINDER. 
In  error  by  feme  aAer  coverture.    Ponton 
V.  WilHanu,  ITOi,  n. 

JOINT  STOCK  COMP.VPnr. 

COMPAITT. 

JUDGE. 
L  Question  for,  169.    Jdrt,  I. 
II.  Practice  on  rule  to  review  his  order, 
717.    Plsa,  II. 

JUDGMENT. 

I.  Consent  without  presence  of  attorney, 

736.    CosrsBiTT. 
n.  On  demurrer:  efiect  in  evidence,  364. 

Bills,  Vm.  8. 
m.  Non  obstante  veredicto,  375.     Cox- 

STARLS. 

IV.  Arrest  of:  for  trial  in  wrong  county, 
636.    Trial,  I. 

JUDGMENT  BY  DEFAULT. 
Competence    asrainst    co-defendant,   733. 

WlTHRSS,  L  1. 

JUDICIAL  NOTICE. 

NOTICB,  L 

JURAT. 
Of  examination,  630.    Poor,  XXL  1. 

JURISDICTION. 
I.  Necessity  of  showing  on  the  face  of  pro- 
ceedings. 

1.  In  inquisitions  and  certificates  relaling 
to  property  taken  under  a  railway  act : 
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shows  a  dispate. 

In  an  action  for  nse  and  occupation, 
the  defence  was  a  rigbtfal  eviction  of  de- 
fendants by  a  railway  company,  nnder  a 
local  act,  6  &  7  W.  4,  c  czL 

Sect.  160  authorized  the  company  to 
enter  lands,  on  payment  or  tender  of 
such  sums  of  money  as  should  have  been 
awarded  by  a  jury,  in  manner  aforesaid, 
for  the  purchase.  Sect  138  enacted  that, 
for  settling  differences  l)etween  the  com- 
pany and  owners  and  occupiers  of,  or 
persons  interested  in,  lands  to  be  taken, 
i^any  person  interested  should  not  agree 
with  the  company  as  to  the  amount  of 
purchase-money,  or  if  any  party  entitled 
should  refuse  to  accept  such  purchase- 
money  as  should  be  offered  by  the  com- 
pany, and,  by  notice  in  writing  to  them, 
should  request  that  the  matter  in  dispute 
might  be  submitted  to  a  jury,  or  if  any 
such  party  for  twenty-one  days  aAer  no- 
tice to  him  in  writing  should  neglect  or 
refuse  to  treat,  or  should  not  agree  with 
the  company  for  the  sale  of  his  interest, 
or  should  be  prevented  from  treating  by 
absence,  or  should  by  any  impediment  or 
disability  be  incapableof  making  an  agree* 
ment  or  conveyance,  or  should  not  dis- 
close his  title  if  required  by  the  company, 
or  in  any  other  case  where  agreement  for 
the  purchase  could  not  be  made,  the  com- 
pany were  to  issue  their  warrant  to  the 
sheriff  to  summon  a  jury,  who  should  in- 
quire of,  assess,  and  give  a  verdict  for, 
the  sum  of  money  to  be  paid  for  the  pur- 
chase of  the  lands,  and  the  sheriff  should 
give  judgment  for  such  purchase-money. 

The  company  issued  a  warrant,  pur- 
porting that  they  did,  by  that  their  wai^ 
rant,  pursuant  to  the  powers  given  to 
them  by  the  act,  require  the  sheriff  to 
summon  a  jury  for  the  purpose  of  inquir- 
ing of,  assessing,  and  giving  a  verdict 
for,  the  sum  to  be  paid  to  plaintiff  (the 
owner  of  the  lands  in  question)  fcr  the 
purchase  of  the  lands,  which  were  dbout 
to  be  purchased  under  the  authority  of 
the  act.  The  jury  was  summoned  ac- 
cordingly, and  found  a  verdict;  where- 
upon an  inquisition  was  drawn  as  fol- 
lows: 

''Lancashire,  to  wit  An  inquisition, 
verdict,  and  judgment,  had,  taken,  and 
given,  at,"  Ac,  "before  me,"  T.  B.  C, 
<*  sheriff,  pursuant  to  an  act,"  dec,  <*on 
the  oaths  of,"  &c.,  (naming  the  jury- 
men,^  "here  duly  empannelled,"  dtc^ 
**  by  the  said  sheriff  of,"  Ac, "  in  pursuance 
and  obedience  to  a  warrant  made  and 
issued  under,"  dtc,  (the  company's  seal,) 
"  to  me  directed  and  delivered,  and  here- 
unto annexed;  who,  being  sworn  and 
chaiged,  as  in  and  by  the  said  warrant 
directed,  upon  their  oaths  present,  and 
•ay  that  they  have  inquired  of,  found, 


\  ^rf  tspnK^  m^  db  find,  assess,  and 
give  this  their  verdict  for,  the  sum  ol^* 
&C.,  to  be  paid  by  the  company  "  for  dM 
purchase  of,"  dcc^  "all  and  singular 
which  said  premises  are  in  the  said 
warrant  particularized, and  are  by  the  said 
act  of  parliament  authorized  to  be  taken 
by"  the  company,  "for  the  purposes 
in  the  said  act  mentioned."  "Where- 
upon, I,  the  said  sheriff,  in  pursuance  of 
the  said  act,"  "do  pronounce  and  give 
judgment  for  such  purchase-money, 
so  assessed  as  aforesaid  by  the  said 
jurors,  according  to  the  direction  of  the 
said  act"  Held  that,  on  the  warrant  and 
inquisition  together,  it  was  to  be  intended 
that  no  agreement  could  be  made  be- 
tween the  parties,  and  therefore  the  juris- 
diction appeared  upon  the  face  of  the 
proceedings. 

By  sect  7,  the  company  could  not  take 
any  ground  set  apart  and  used,  before  a 
day  named,  as  and  for  a  garden  or  yard, 
if  not  specified  in  the  schedule  to  the  act, 
unless  the  omission  proceeded  from  mi> 
take,  and  should  be  so  certified  in  manner 
before  provided  for  in  cases  of  uninten- 
tional errors  in  the  book  of  reference: 
sect  5,  providing,  that  where  matien 
were  erroneously  described  in  that  book, 
two  justices,  in  com  of  a  dUtputt  aboml  thi 
iamtt  might  certify  that  the  erroneous 
description  proceeded  from  mistake. 
The  schedule,  in  many  instances,  speci- 
fied house,  garden,  and  yard  together,  ia 
the  description  of  a  single  property.  The 
land  in  question  contained  a  house,  and 
land  in  the  same  curtilage  with  the  bouse, 
used  as  a  y^rd  and  garden  before  the 
day  named.  The-  company  gave  the 
owner  notice  that  they  should  apply  for  a 
certificate  relating  to  a  house,  yard,  aad 
garden :  the  justices  certified  for  a  house, 
reciting  that  they  did  so  on  proof  adduced. 
On  the  trial  of  the  action,  the  jury  found 
specially  that  the  yard  and  garden  were 
parcel  of  and  included  in  the  descriptioB 
of  the  house  in  the  certificate,  leaving  to 
the  court  whether  they  ought  to  luve 
been  separately  specifieid.    HM^ 

1.  That  it  was  not  necessary  that  the  in- 
quisition should  mention  the  certificate. 

S.  That  the  certificate  itself,  and  the 
application  for  it,  showed  a  dispute,  and 
that  therefore  the  certificate  showed  juh^ 
diction,  without  expressly  averring  sock 
a  dispute. 

8.  That,  upon  the  finding  of  the  jury,  it 
must  be  taken  that  the  certificate  suflh 
oiently  described  the  yard  and  garden. 

The  act  prescribed  the  general  line  of 
the  railway ;  and  aAerwards  (sect  69)  di- 
rected that  it  should  pass  between  streets 
A.  and  C,  and  so  as  to  leave  twen^-foor 
yards  between  the  railway  and  either  A. 
or  C,  or  otherwise,  if  there  were  not 
twenty»four  yards  between,  the  eompaay 
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fthoold,  if  reqn.red,  purchase  such  space 
as  was  less  than  tweDty-foar  yards,  and 
also  half  of  A.  or  C,  as  the  case  might  be. 
The  railiray,  without  deviating  from  the 
hne  first  described,  passed  orer  street 
A. ;  bat  the  company  had  previously  pur- 
chased the  whole  of  street  A.  Hed,  that 
this  was  a  compliance  with  sect  59. 
Taylor  v.  CUnuon,  078 

S.  In  order  of  quarter  sessions,  801. 
PooB,  V.d. 

3.  In  order  to  prosecute  for  non-repair  of 
highway,  1037.    HieawAT,  IV. 

4.  Not  supplied  from  subsequent  pro- 
ceedings, 1087.    HieawAT,  IV. 

U.  1.  Necessary  intendment,  801.  PooR,y.  8. 
8.  From  the  general  effect  of  the  proceed- 
ings, 978.    Ante,  L  1. 

III.  1.  When  not  controvertible  by  affidavit 
619.    Rolls. 

3.  When  it  may  be  shown  that  a  pre- 
liminary proceeding  was  such  as  not 
togive  junsdiction,  1037.  Hiohwat,IV. 

IV.  Concurrent :  effect  of  priority  in  time, 
72.     Ssssioas,  L  2. 

V.  1.  Of  visitor,  1.    Visitatiok. 

2.  On  appeal  against  order  of  removal  by 
borough  justices,  72,  86.  Sissiovs, 
I.  2,  8. 

3.  On  appeal  against  refusal  of  license 
by  borough  justices,  96.  Ssssioais,  1. 4. 

4.  On  appeal  against  refusal  of  town 
council  to  compensate  officer,  836, 909. 
&TATUTI,  XXXVII.  6, 6. 

JTJRY. 

I.  Question  for :  probable  cause. 

In  an  action  for  indicting  maliciously 
and  without  probable  cause,  if  the  de- 
fendant set  up  facts  as  showing  probable 
cause,  the  judge  must  determine  whether 
Uie  facts  if  proved,  or  any  of  them  con- 
stitute such  cause.  The  jury  is  to  de- 
cide only  whether  the  facts,  or  facts  in- 
ferred fron^  them  exist. 

And  this,  however  complicated  or 
numerous  the  facts  may  be.  Pantonv, 
WUKamt.  169 

II.  As  to  payment  of  interest  by  mortga- 
gor.   Dot  dim,  Graham  y.  Hawkint,  212,n. 

JUSTICE  OF  THE  PEACE. 
L  Powers :  as  to  pauper  lunatic  asylum, 

433.    LuvATic,  L 
U.  Jurisdiction. 

1.  As  to  overseer's  quarterly  account 
301.    Poom,V.8. 

2.  Of  one  justice  to  hear  complaint  made 
before  another,  600.    Post,  VII. 

8.  County :  jurisdiction  how  affected  by 
4  &  6  W.  4,  c  76,  8.  Ill,  96.  8xs- 
sioirs,  I.  4. 

4.  Borough,  72,  86,  96.  .  Sissiovs,  I. 
ni.  Order  of  proceeding. 

Authority  to  proceed  by  summons  not 
complied  widi  by  issuing  warrant  to 
apprehend  in  first  instance,  600; 
Foat,  Va 


IV.  1.  Order,  266.  OaDXB,n.  1037.  Him- 

WAT,  IV. 

2.  Presumption  omnia  rit^  esse  acta,  620. 
Poor,  XXI.  1. 

V.  Notice  of  appeal  to :  when  not  required, 
686.    LvvATic,  n.  8. 

VL  Mandamus  to :  not  to  hear  charge  dis- 
missed by  sessions,  731.  CiaTioBAni, 
1.3. 

Vn.  Protection  by  statute :  form  of  action. 
Stat  62  6. 3,  c.  93,  scbed.  (L),  rule  12, 
imposes  penalties  for  using  dogs,  guns, 
dtCn  to  kill  game,  without  a  certificate : 
and  rule  13  empowers  and  requires  any 
two  commissioners  of  taxes,  or  one  jus- 
tice of  the  peace  of  the  county,  dcc^  being 
also  a  commissioner,  on  complaint  to  him 
or  them  made  of  any  offence  described  in 
the  schedule  being  committed  within  bis 
or  their  district,  to  summon  the  accused 
party  and  witnesses  to  appear  be/ort  him 
or  Mem,  and  on  appearance  to  hear  and 
determine,  dec,  and  to  give  judgment  for 
penalties,  and,  in  default  of  payment  or 
sufiicient  distress,  to  commit 

Held  that,  under  rule  18,  where  one  jus- 
tice and  commissioner  has  taken  an  in- 
formation and  issued  his  summons,  a  dif- 
ferent justice  and  commissioner  cannot 
hear  and  determine  the  complaint:  nor  is 
such  proceeding,  for  an  offence  under  this 
statute,  rendered  legal  by  stat  3  G.  4, 
c.  23,  s.  2. 

And  that  a  second  justice,  having,  un- 
der these  circumstances,  convicted  a  par- 
ty charged  by  information,  and  committed 
him  for  want  of  goods  to  satisfy  a  pe- 
nalty, had  acted  without  jurisdiction,  and 
was  not  protected  from  an  action  of  tres- 
pass by  Stat  43  G.  3,  c.  141,  s.  1.  Joiut 
V.  Ourdon.  600 


KNOWLEDGE. 

When  it  does  not  prejudice,  771.    Escaps 


LACHES. 

L  In  omitting  to  give  notice  of  repudiation, 

218.    ViiTDoas,  I. 
IL  Of  relator  in  not  objecting  to  names  on 

burgess  roll,  740.   Quo  WAaaAirTo,  IL  2. 

LANDLORD  AND  TENANT. 
L  Tenancy  how  created. 

1.  Redemise  to  mortgagor  till  default, 
148,  147.    MoRTOAOB,  I.  4, 6. 

2.  Not  by  negative  covenant  for  indeter- 
minate time,  147.    Mobtoaob,  1. 6. 

3.  Acknowledgment  by  cestui  que  trust 

Saying  rent    to  trustee,  669.    Peea, 
:v.  1. 

4.  Interesse  termini,  133, 147.  Mobt«j«b, 
L4,6. 

IL  Lessor:  town  coaneil,  847.     BrAWti, 

XX  XVIL  3. 
IIL  Notice  to  quit    Noticb. 
IV.  Repairs.  . 


im 
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Bf  Landlord:  «Ktanial :  daMageB :  cea^ 

sonable  time :  act  of  stranger* 

l«a«or  of  a  house  situate  ia  a  borongh 
eorenaDted  with  lessee  to  repair  aod 
keep  io  repair  all  the  exiernal  parts  of 
the  demised  premises,  except  the  glass 
and  lead  of  the  windows.  The  corpora- 
tion, acting  ander  a  local  stain  fee  passed 
after  the  demise,  pnlled  down  an  adjoin- 
ing honse,  and  thereby  \e(i  the  wall  of  ihe 
demised  house,  which  had  previously  di- 
vided the  two,  exposed  and  without  sup- 
port; the  wall  thereupon  gave  way,  and 
the  house  became  uninhabitable.  l«essee 
inunediately  called  upon  lessor  to  repair, 
which  he,  six  weeks  after  the  sinking  of 
the  wall,  finally  refused  to  do.  On  this, 
lessee,  who  had  removed  lo  other  pre- 
mises, pulled  down  and  began  to  rebuild 
the  wall,  and  before  the  work  was  finished, 
sued  lessor  upon  his  ooveaanu 

EM^  that  the  wall,  even  before  the 
neighbouring  house  had  been  removed, 
was  an  external  pans  of  the  demised  pre- 
mises ;  the  external  parts  of  the  premises 
being  those  which  form  the  enclosure  of 
tham,  and  beyond  which  no  part  of  them 
extends. 

And  that  defendant  was  liable  on  his 
cevenant,  though  the  injury  to  the  wall 
waa  done  in  the  first  instance  by  the  cor- 
poration, and  the  local  act  had  a  special 
clause  for  the  recovery  of  compensation 
fraB  them  in  case  of  such  injuries :  for 
the  defendant  ought  to  have  set  about  the 
repair  in  time  to  prevent  tlw  mischief 
which  ensued. 

The  declaration  alleged  that  defendant 
neglected  to  repair,  and  sufilered  the  pre- 
mises to  continue,  and  they  were  so  ruin- 
ous for  want  of  repair,  thai  by  means 
ihereoC  atui  from  no  ciktr  owm,  damage 
accrued  to  plaintiff. 

Plea,  denying  that  defendant  suffered 
tbit  premises  to  continue,  or  that  they 
were  so  ruinous,  dice.,  that  by  means 
thereof,  and  from  no  other  cause,  dec. 

Beplication,  de  injurid.  HcM,  that  on 
these  pleadings  the  plaintiff  might  reco- 
ver under  the  circumstances  above 
stated. 

Defendant  pleaded  that  the  ruinous 
state  «.f  the  wall  resulted  from  a  sudden 
and  unforeseen  act  of  the  corporation, 
without  his  knowledge:  that  he  was  at 
all  times  ready  and  willing  to  repair,  dec, 
bal  that,  before  a  reasonable  time  for  his 
so  doing  had  elapsed,  plaintiff  sued.  Also 
^  similar  plea,  except  as  to  the  oonelu- 
aion,  which  was  tha^  before  a  reaaonable 
lime,  Ac  plaintiff  began  to  repair,  and 
aot  prevented  defendant.  AM,  that  these 
pleas  were  answered  (on  replication  de 
uilBrid)  by  showing  that  defendant  re- 
ftucd  10  repair  when  applied  In;  the  al- 
legation of  readiness  lo  repair  being  a 
aMierial  part  of  each  plea. 


EM,  lastly,  that  the  plaint  ff  eonU  not 
recover  expenses  incurred  by  himia  en- 
tering upon  and  fitting  up  other  preaiiiies 
while  the  first  were  under  repair.  Grtm 
V.  Eahi.  ttS 

V.  Estoppel:   admission  by  landlord  that 

he  has  no  title,  266.    EammL,  I¥. 
YL  Arbitration  between    landhird  and  a 

stranger,  266.    Eitopfui,  IY. 
VIL  Landlord's  remedies. 

1.  Distress,  926.    DiSTmas»fLl. 
%  Reentry;   insensifailiiy,  817.     Cos- 
BTRVcnev,  I. 
Vni.  Tenant's  remedies. 

1.  Trespass,  not  before  eatir,  XXL  Mobt- 

oftea,  L  8. 
%  How  he  must  plead  where  laadkird 
grants  a  renlpcharge,  986.    Dwniu, 
L  1. 
IX.  Tenant's  disposition  of  Ihe  profertj, 
Mortgage   by  nnderlease,   138.     Msbt- 
•▲•x,  L  3. 

IJSA8E. 
Pages  317.  CoVBTBUcTiosr,  L  680.  Dbbs,L1 

LETTEK. 
Effect  of  not  answering,  218.    Vnnsat,  L 

LICENSE. 

Alehouse,  96.    Bbsbioits,  L  L 

LIEN. 
Overcfaaii^   how   recovered,  887.    Tis- 

nBn,L 

LIFE. 
Ebtatb. 

LIMITATION  or  ACTIONa 
I.  Prom  what  time  it  runs  after  promise  to 
pay  when  defendant's  circumstaneesmaj 
enable  him,  767.    drATurx,  IY. 
n.  Agreement  by  defendant  to  debar  him- 
self of  the  plea,  767.    Btatittb,  IY. 
in.  Periods  of  prescription,  8l3i    ?■»> 
scniPTioir,  L 

LOCAL  COUBT. 

Jurisdiction  how  available  by  way  af  de- 
fence. 

Where  an  act,  establishing  a  oeoit  of 
conscience,  provides  that  "no  actioa  or 
suit  for  any  debt  not  amounting  to  4(h. 
aod  recoverable  by  virtue  of  this  set, 
shall  be  recovered  against  any  person  ia 
any  other  court,"  bat  contains  no  eiproi 
enactment  that  a  defendaat  sued  else- 
where for  such  a  debt  may  avail  Imaself 
of  the  objection  by  plea,  the  proper  mode 
of  doing  so  1%  nevertheless,  by  plea;  sad 
if  the  defendant  omit  to  plead  the  stante 
in  an  action  for  a  larger  sum,  aad  jod^ 
meat  pass  against  him  for  a  sum  aader 
48>.  the  court  will  not  enter  a  suggestioa 
on  the  record.    RtymoUB  v»  TsfawBb    644. 

LONDON. 
Tower,  788.    Norici,  L  SL 

LORDS  OF  TRBASUn: 
Jariadiction  in  oompenaation  easm^  9W> 
908.    aTATVTB,  XXJCYO.  6b  ft 
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LUNATIC. 
Paoper  louatic  asylum* 
L  OhaplaiD. 

Under  staL  9  G.  4,  c.  40,  s.  30,  the  visit- 
ing Justices  of  county  lunatic  asylums 
hav«  the  power  of  appointing  and  dis- 
missing the  chaplain  at  their  discretion, 
though  hy  sect  88,  the  chaplain  appoint- 
ed must  be  licensed  by  the  bishop  of  the 
diocese,  and  though  the  bishop  has  power 
to  revoke  such  license. 

Therefore,  where  a  chaplain  appointed 
by  the  visiting  justices,  and  afier wards 
lieeased  by  the  bishop,  was  dismissed  by 
the  justices,  and  another  appointed  in  his 
stead,  but  the  bishop  refused  to  revoke 
his  first  license,  or  to  license  the  new  ap» 
appointee,  this  court  refused  to  issue  a 
mandamus  commanding  them  to  admit 
the  first  appointee  to  perform  the  duties 
of  chaplain  in  the  asylum.  SegUta  v. 
MUIdU$ex  Jjmatie  jitffhm,  VitUen*  483 
II.  1.  Effect  of  removal  to,  on  settlement, 

450.    PooB,XV.4. 
2.  Appeal    against  order,  450.     Poor, 

XV.  4. 
8.  Notice  of  appeal. 

The  proviso  of  stat.  9  O.  4,  c  40,  s«  54, 
that  the  overseers  of  the  parish  in  which 
josttces  shall  adjudge  any  insane  person 
to  be  settled  may  appeal  to  the  sessions, 
giving  notice  to  the  clerk  of  the  peace  for 
die  county,  who  shall  be  respondent,  ap- 
plies, not  only  to  cases  (specified  in  that 
aection)  in  which  criminal  lunatics  are 
detained  by  order  of  any  court,  dec.,  but 
also  to  cases  in  which  justices  have  ad- 
judged as  *o  the  settlement  of  pauper  lu- 
natics and  made  orders  of  maintenance 
cm  their  parishes,  under  sects.  38  and,43. 

And,  therefore,  where  two  justices  had 
made  such  an  order  under  sect.  43,  and 
the  parish  appealed,  giving  notice  to  the 
clerk  of  the  peace  and  to  no  other 
person. 

Htld  that  the  notice  was  good;  and,  the 
seasions  having  refused  to  hear  the  ap- 
peal because  notice  had  not  been  given 
to  the  two  justices  under  sect  46,  this 
court  issued  a  mandamus  to  the  justices 
in  sessions  to  enter  continuances  and 
hear.    Rigima  v.  KmU^  JuUim,  686 


MALICE. 

Malicious   prosecution:   probable   cause, 

169.    JvaT,I. 

MANDAMUa 

L  1.  When  it  lies :  though  there  is  also  a 

femedy  by  indictment,  64.   Post,  VI.  3. 

t.  Time  of  application.    Rtgina  v.  Wnt 

IHUng  of  Yorktkire,  Amtiett.  506 

U.  ParticQlar  instimces. 

i.  To  enter  continaaaces  and  hear  ap* 
peal,  78,  85.    Saaaieaa,  L  8, 8.    885, 

VOL.  XLU.  133 


831,505.   Pooa,  XVI.  3,  XIX.  8.    686. 

LUVATIG,  n.  3. 

3.  To  issue  warrant  for  compensation 
jury,  347.    CoxpEKSATioir ,  IL 

8.  To  insert  name  on  burgess  roll,  698. 

statuts,  xxxvn.  I. 

4.  To  admit  chaplain  of  lunatic  asyhrm, 
483.    LuvATic,  I. 

6.  To  railway  company,  to  make  arch 
conformable  to  act,  569.     Baixwat, 

m.  3. 

6.  To  town  council  to  award  compensa- 
tion, 895, 909.  8TATUTX.  XXX VIL  5, 6. 

7.  To  restore  turnpike  road,  47.    Raiit 

WAT,  in.  8. 

8.  To  maintain  a  canal,  64.    Post,  VI:  3. 
m.  Peremptory  in  first  instance. 

To  deliver  dead  body  to  executors,  346. 
Jail. 

IV.  Refused. 

1.  To  review  right  decision  on  wreng 
grounds,  705.    Poos,  XXII. 

3.  To  hear  a  charge  of  felony  after  dis- 
missal by  sessions,  731.  Csbtiobahi, 
1.8. 

V.  Moulding   of   rule,    896.      SrATtrrs, 

xxxvn.  5. 

VI.  Return. 

1.  Equal  convenience,  where  statute  not 

complied  with,  47.    Raixwat,  ni.  8. 
3.  Impossibility  arising  from  the  party's 

own  act,  47.    Railway,  in.  3. 
8.  Traverse  of  matter  of  law. 

By  a  dock  act,  (48  O.  8,  c.  xU)  eenain 
persons  were  formed  into  a  coir,  pany  for 
improving-  a  port,  and  made  prnprietdrs 
of  the  works,  and  were  aoAorizetl  and 
required  to  make,  complete,  and  maintain 
a  new  course  or  channel  for  a  river,  the 
same  to  be  of  equal  depth  and  breadth  at 
the  bottom,  and  wiUi  equal  inclinaiion  of 
the  sides,  as  the  then  present  river  coarse 
then  had  in  those  parts  thereof  which  had 
not  been  excavated  or  embanked,  or  as 
near  as  circumstances  would  admit,  ex- 
cept in  such  parts  of  the  new  course  as 
should  be  cut  through  rock  or  stone. 

A  mandamus  issued  to  the  company 
stating  in  the  inducement  that  the  com^ 
pany  had  made  and  completed  a  new 
channel,  but  that  some  parts  of  the  sooth 
bank  or  side*  not  cut  through  rock  or 
stone,  had  since  become  and  were  broken 
down  and  out  of  repair,  and  the  inclina- 
tion of  the  said  side  was  thereby  greatly 
altered,  to  the  danger  of  obstruction  of 
the  navigationi  and  damage  of  all  the 
liege  subjects,  dec.  And  the  company 
were  commanded  to  repair  and  maintain 
the  said  parts  of  the  south  bank. 

Semblty  that,  aAer  the  issuing  of  the 
writ,  the  defendanu  were  not  entitled  to 
object,  that  the  proper  remedy  was  indict- 
ment, and  not  mandamns. 

But,  held  that  mandamus  was  a  proper 
remedy. 

Return,  that  the  company  were  noir*> 
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quired  hy  the  sUtate,  nor  otherwise  liable, 
10  repair  and  maintain  the  said  parts ;  and 
that,  as  near  as  circumstances  had  admit- 
ted or  did  admit,  they  had  maintained  the 
new  coarse  of  equafdepth  and  breadth  at 
the  bottom,  and  with  equal  inclination  of 
the  sides,  as  the  river  course,  at  the  time 
of  the  act  passing,  had  in  those  parts 
which  had  not  been  excavated  or  em- 
banked, and  except  such  parts  of  the 
new  coarse  as  had  been  cot  through  rock 
or  stone. 

Bdd,  that  the  first  part  of  the  return 
was  bad,  as  traversing  matter  of  law,  and 
also  because  a  legal  liability  appeared. 

That  the  second  part  was  also  bad,  as 
not  answering  the  mandatory  part  of  the 
writ,  but  applying  only  to  tne  matter 
stated  in  the  writ  as  a  consequence  of  the 
omission  to  repair.  Rtgina  v.  BriMtU  Dock 
Compam^,  64 

4.  Not  answering  mandatory  part  of 
writ,  64.    Ante,  3. 

5.  What  objection  too  late,  64.    Ante,  3. 
VIL  Costs:  generally  given  to  successful 

party.  Rtf^na  v.  EoMitm  ComUu$  RaUway 
Company,  578 

MANOR. 
Granu  of  rector,  lord  in  right  of  his  recto- 
ry, 798.    CoPTaoLD,  L 

MARRUGE. 
ISffeet  on  canses  and  suits. 
1.  Of  feme  defendant  in  error.    PofUon 
T.  WiiUmm.  179,  n. 

3.   Suggestion  by  consent.     Ponton  v. 
WSttoMt.  179,  n. 

MARSHAL. 
EtcAra. 

MASTER  AND  SERVANT. 

I.  Liability  of  master  for  acts  of  servant. 
Carrier,  when    not   liable,  646.     Cah- 
ftixB,  n. 
K.  Servant's  entry  against  master's  interest, 
313.    MonTVAiir. 
J,  Pleading. 
.  Payment  into  court  by  master:  what 
it  admits:  rate  of  wages;   capacity, 
916.    Puahiitg,  XY.  S. 
3.  Materiality,  915.    Plsabivo,  XY.  3. 
8.  Evidence:  what  must  be  proved  on 
non-assumpsit,  915.   Pliadivo.  XV.  3. 

MASTER  OF  SHIP. 
Pages  436,  481.   Sbifpito,  L  1,3. 

MASTER  OF  THE  ROLLS. 
Page  619.    Rolls. 

MATERIALITT. 
^  Of  sum  stated  in  plea,  314.  Patxsvt,  H. 

MEMORANDA. 
Pages  343, 434, 1041. 

MESNE  PROCESS. 
Page  118.    Bjlik. 

METROPOLITAN  POLICE. 
Commissioneray  841.    CBanoBABi,  UL 


MILK. 
Tithe  of;  389.    Ti 

MINEa 
L  Construction  of  clause  reserving  right  to 

grant  way  leaves  for  purpose  of  getting 

minerals,  940.    Wat,  L 
Q.  RateabUity  of  toll,  863.    Poon,  L 

MISTAKE. 
Of  fact,  genuineness  of  instnunent,  196. 

Bills,  I.  8. 

MONET  HAD  AND  RECEIVED. 
Pages  667.     B  ills,  VI.  837.    Tanas,  L 

MORTGAGE. 
I.  Generally. 
1.  Whether  within  statutes  of  mortmain, 

313.    MoBTMAia. 
3.  Of  railway  nndertaklnr,  864.    Rail- 

WAV,  VL 
8.  Right  to  possession :  implied  covenant 

till  breach. 

By  indenture  between  F.  and  W.,  it 
was  recited  that  F.  was  indebted  lo  W.  in 
3732.;  that  it  had  been  agreed  becweea 
them  that  F.  should  execute  a  mortgage 
of  a  certain  messuage,  with  fixtvres,  and 
ceruin  chattels;  and  it  was  witnessed 
that,  in  pnrsuance  of  that  agreement,  and 
in  consideration  of  the  873/.  so  doe,  and 
of  6t«,  F.  did  grant,  bargain,  sell,  and  de- 
mise to  W.  the  messuage  for  a  term  of 
years,  habendum  to  W.  theneefoith  for 
the  term,  subject  to  the  proviso  thereis* 
aAer  contained;  and  also  that,  ibr  the 
consideration  aforesaid,  F.  did  bargaio, 
sell,  assign,  transfer  and  set  over  to  W. 
the  fixtures  and  chattels,  habendum  to 
W.  for  his  own  absolute  use  and  beneft, 
subject  to  the  proviso  tbereinafler  con- 
tained :   provided,  and  it  was  thereby 
agreed,  that,  if  F.  shonld  pay  the  TnL  oa 
the  then  next  34th  iifne,  W.  shonld  rr» 
convey ;  provided  also,  and  it  was  thereby 
further  agreed,  that,  if  default  of  payment 
should  be  made  on  the  day  aforaaid,  it 
should  be  lawftil  lor  W.  lo  ealer  apon, 
receive,  and  take  the  rents  and  profits 
of  the  premises,  and,  if  he  should  think 
proper,  of  his  sole  aothori^  to  sail  or  on* 
derlet  them,  and  to  sell  the  fixtmesasd 
chattels,  and  to  deliver  them  to  the  pur- 
chaser or  tenant;  and  that  W.  shoiM 
stand  possessed  of  the  money  arising 
from  such  sale,  and  of  the  rents  and  pro- 
fits in  the  mean  time,  in  trust  to  discharge 
the  expenses  of  the  sale  and  performance 
of  the  trusts,  and  then  to  pay  himself  so 
much  as  should  remain  unpaid  of  the 
373/^  and  W.  should  afterwards  stabdpoi* 
sessed  of  the  premises  and  fhailal^,  aa4 
the   surplus  proceeds,  in  tmal  .te  F. 
And  F.  covenanted  to  pay  the  37SL,  witk 
interest,  on  the  day  meaiiQaed,  and  that, 
notwithstanding  any  aei,  dkc,  die  sevcnl 
pmniact  ahoiild  remaia  na  .the  irists 
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toereinbeibre  declared  as  long  as  any 
put  of  the  3TU.  should  continoe  on  that 
vecariiy. 

F.  was  in  actnal  possession  at  the  time 
of  executing  the  indenture,  and  so  re- 
mained (the  273/.  continuing  unpaid)  at  a 
day  before  the  34th  June,  when  M.  (a 
third  party)  broke  and  entered  the  mes- 
suages and  seized  the  fixtures  and  chat- 
tels. 

Hddf  that  W.  could  not  recover  against 
M.  in  trespass  quare  clausum  fregit  for 
the  entry,  or  for  the  seizure,  laid  as  ag- 
gravation ;  and  that,  on  a  plea,  that  the 
house,  fixtures,  and  chattels  were  not  the 
house,  dec.  of  W.,  W.  must  be  non-suited. 
Wlueltr  V,  Montejkre,  133 

4%  What  trust   gives    mortgagor  Jegal 

esute  till  defaulu 

Where  a  mortgage  deed,  for  securing 
payment  of  an  annuity,  conveyed  the 
land  in  trust  among  other  things,  to  per- 
mit the  mortgagor  to  receive  the  rents 
until  default  made  for  sixty  u.:  *  ^n  pay- 
ment of  the  annuitv-  Held,  that  tUe  con- 
veyance operated  a^  a  re-demise  to  the 
mortgagor  until  default ;  and  vnat  a  notice 
to  quit  given  by  him  ir  his  own  name  to 
a  tenant  let  into  posue«rfion  by  him  before 
the  mortgage  enabled  him  to  recover  in 
ejectment  on  his  own  demise. 

A  notice  to  quit  most  be  such  as  the 
%enant  may  safely  act  on  it  at  the  time  of 
receiving  it ;  therefore  a  notice  by  an  un- 
authorized agent  cannot  be  made  good 
by  an  adoption  of  it  by  the  principal  after 
the  proper  time  for  giving  it. 

Notice  to  quit  at  the  end  of  the  current 
year  of  tenancy,  **  on  failure  whereof,  I 
shall  require  you  to  pay  me  double  former 
rent  or  Talue  for  so  long  as  you  detain 
possession,**  is  an  unqualified  notice,  and 
does  not  give  the  tenant  an  option.  Doe 
dmu  Lyiitr  v.  GoUwitu  143 

5.  What  covenant  by  mortgagee  does 

not  amount  to  a  re-demise. 

By  indenture  of  mortgage  between  A. 
and  B.,  A.  released  lands  to  B.  in  fee,  ha- 
bendum to  B.  in  fee,  npon  and  for  the 
trusts,  ends,  intents,  and  purposes  there- 
inafter expressed;  and  A.  also,  by  the 
same  indentore,  demised  other  lands  to 
B.,  habendum  tt)  B.  for  ninety-nine  years, 
upon  and  for  the  trusts,  ends,  intents,  and 
purposes  thereinafter  expressed:  pro- 
vided that  if  A.  should  pav  B.  5002.,  with 
interest  on  6th  October  then  next,  those 
presents  should  be  void ;  but  if  A.  should 
not  then  pay,  it  should  be  lawful  for  B., 
after  giving  one  month's  notice  as  after 
mentioned;  to  eater  into  possession  of 
Ibe  hereditaments  released  and  demised, 
and,  whether  in  or  out  of  possession,  to 
make  leases  thereof,  and  also  to  sell 
them :  and  it  was  declared  that  B.  should 
stand  possessed  of  the  rents  and  profit^ 
«f  mose  hereditaments,  and  the  proceeds 


of  die  safe,  in  trust,  after  deducting  lex- 
penses,  to  retain  the  650L  and  iniei^st, 
and  afterwards  in  trust  for  A.;  and  B. 
covenanted  not  to  sell  or  lease  till  she 
should  have  given  A.  a  month's  notice 
in  writing,  demanding  the  principal  ^d 
interest  due  at  the  end  of  that  time, 
and  A.  should  have  made  default  in  pay- 
ment at  that  time ;  and  that  B.  should,  a^ 
any  time  before  such  sale,  on  4>aymeni 
by  A.  of  the  5502.  with  interest  and  ex- 
penses, re-convey  and  re-assign  to  A.  A. 
covenanted  to  pay  principal  and  interest. 

It  was  also  provided  and  declared  that 
the  freehold  lands  should  be  considered 
the  fund  primarily  liable  for  the  paymept 
of  principal  and  interest,  without  pre- 
judice to  B.'s  right  to  resort  to  the  lease- 
hold lands. 

A.  having  remained  in  possession, 
Htld,  that  ejectment,  both  for  the  freehold 
and  leasehold  lands,  might  (after  the  5th 
of  October)  be  maintained  against  him 
on  the  demise  of  B.,  without  notice.  Doe 
dem.PanUyY,Day,  147 

n.  Clause  for  redemption : 
Not  a  condition  for  benefit  of  grantor 

within  9  O.  4,  c.  85,  s.  1,  313.    Mort- 

XAiir. 
in.  Day  of  payment,  133, 143, 147.  Ant£,  I. 
IV.  Notice  before  entry  by  mortgagee,  147. 

Ant^,  1. 6. 
Y.  Mortgagor. 
1.  When  he  may  give  notice  to  quit,  .143. 

Ante,  L  4. 
3.  When  not  entitled  to  notice  to  quit; 

147.    Ante,  L  5. 
3.  When  not  entitled  to  demand  of  pos- 
session, 147.    Ante,  L  5. 
VI.  Mortgagee. 
1.  When  he  may  maintain  trespass,  133. 

Ante,  L  3. 
3.  When  he  may  maintain  ejectment, 

147.    Ante,  I.  6. 
Vn.  Question  for  jury  as  to  payment  of 
interest    Doe  dnn,  Graham  v.  ifaidkinf, 
314,  n. 

MORTMAIN. 

A  clause  of  redemption  in  a  mortgage 
is  not  a  power  of  revocation,  or  a  condi- 
tion, &C.,  for  the  benefit  of  the  grantor, 
within  the  meaning  of  the  mortmain  acts, 
0  G.  3,  c  30^  s.  1 ;  and  9  O.  4,  c.  85,  s.  1. 

Therefore,  if  a  mortgage  to  a  charita- 
ble foundation,  executed  before  9  G.  4, 
has  not  been  duly  enrolled,  but  is  other- 
wise regular,  it  is  rendered  valid  by  stat. 
9  G.  4,  c.  85,  s.  1,  though  containing  a 
clause' for  redemption  on  payment  of  the 
principal  money  and  interest. 

Quart,  per  Patteson  and  Williams,  Js., 
whether  the  above  acts  have  any  refer- 
ence to  moitgages. 

Where  written  accounts  are  product 
on  a  trial  as  declarations  by  a  deeieasfd 
officer,  char^g  himself,  it  is  no  bbjeo- 
tion  that  they  are  not  written  with  hia 
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^.WD  hand,  if  it  be  prored  that  they  were 
Written  by  his  agent,  aathorized  for  the 
pqrpose.  As  if  the  officer  has  adopted 
thenm  by  produciog  them  as  his  accoants 
at  an  audit. 

And  this,  though  the  agent  be  alive  at 
the  time  of  the  trial.  JDoe  dem.  Graham  y. 
Hawkim.  813 

MOTIVB. 

As  distinenished  from  consideration.  861. 

CoasiDaaATiov,  L  1. 

MUNICIPAL  CORPORATION. 
L  Effect  of  sutntes  as  to  the  locality  of  the 

several  boroughs,  686.    Tbial,  I. 
II.  Burgess  roll. 

1.  Payment  of  what  rates  essential  to 
qualification.  693.  8tatutb,XXXVII.  I. 

2.  Receipt  of  what  alms  disqualifies,  698. 
BTATtrri,  XXXVn.  1. 

3.  Mandamus  to  insert  name,  693.    8ta- 

TiTTB,  xxxvn.  I. 

4.  <^o   warranto,  when   refused,  740. 
Quo  Wabrahto,  n.  2. 

5.  Objection  to  names,  74a   Qu*  Wab- 

BABTO,  II.  2. 

m.  Council. 

1.  Contract  under  corporate  style,  847. 
»rATUTB,XXXyiI.  8. 

2.  Leases  by,  747.  Statctb,  XXXYBL  8. 
IV.  Councillors. 

1,  Disqualifying  contract,  847.   ©tatutb, 
XXXVQ.  8. 

2.  Estoppel  by  admiBislering  declaration, 
460.    EsTOPPBL,  I.  2. 

▼.  Sessions,  72,  85,  96.    Bbbsiobs,  L 
VL  Recorder,  72, 85, 96.    Bbbbiohs,  L 
Vn.  Town  clerk :  compensation,  895, 909. 

Statutb,  xxxvn.  5^  6. 
VIII.  Compensation. 

1.  Admission  by  omitting  to  decide,  895. 
Btatutb,  xxxvn.  5. 

2.  Jurisdiction  of  lords  of  treaauiy  eon- 
fined  to  amount,  896,  909.    Btatutb, 

xxxvn.  5,  6. 

8.  What  is  a  question  of  title,  909.    ^ta- 

TUTB,  xxxvn.  6. 

4.  Mandamus  to  award,  895, 909.    ^a- 

TUTB,  xxxvn.  6,6. 
&  This  court  the  tribunal  to  determine 

questions   of  right,   896.      Btatutb, 

xxxvn.  6. 

6b  Bonn  fidew  of  appointment,  909.    &ta- 

TVTB,  xxxvn.  6. 


NAME, 
la  enaiinations,  648.    Pooa,  XVL  2. 

NAVIGATION, 

daiPFIRG. 

NEGUGENCE. 

i  LiabOity  of  carrier,  646.   Caiuubb,  H. 
Q.  N^^t  19  repair  in  tiae,  226.    Laitb- 

I^BB  AKB  TbVABT,  IV. 


NEW  TRIAL. 

Rule  absolute:  amendmest  of  refilicaliM 

after.    Clayton  v.  Corby,  827,  Q. 

NON-ASSUMPSIT. 

What  put  in  issue :  capacity :  rate  of  salary, 
916.    Plbadibb,  XV.  2. 

NONSUIT. 

I.  For  not  giving  maurnai  evideace  within 
place  of  venue  pursuant  lu  undertaldag : 
evidence  of  locality,  789*    Nvticb,  L  3. 

n.  When  not  set  aside  on  aflldavit,  T89. 

NOTICB,  I.  S. 

NOTICE. 

L  JudiciaL 

1.  Not  of  non-existence  of  corpocation, 
580<    DBBB,L2i 

2.  Of  place  where  U%sVa  of  Rolls  has 
jurisdiction,  619.  Rolls. 

3.  Divisions  of  the  kingdom. 
The  couru  do  not  uke  judicial  notice 

that  panicular  places  are  or  are  aoc 
within  particular  counties.  Therefore, 
where  plaintiff,  having  undertaken  to 
give  material  evidence  in  London,  pro- 
duced only  a  record  from  the  Tower,  but 
gave  no  evidence  that  the  part  of  the 
Tower  from  which  the  record  came  was 
in  London : 

Held,  that  he  was  rightly  nonsntted. 

And,  on  a  motion  to  set  aside  the  non- 
suit, the  court  refused,  upon  affidavits 
then  produced,  as  to  the  situation  of  the 
Tower.    Brum  v.  Tkomjuom.  78S 

4.  See  also  341.    CBBTioBAai,  10. 
IL  Of  dishonour.    Bills. 
in.  Of  appeal,  and  sutement  of  gnnrads. 

Pooi^XXX 

IV.  To  quit 

1.  By   mortgagor   ia  possession,   143. 

MOBTGAAB,  L  4. 

2.  What  is  an  unqualified  notte^  I^ 

MOBTttAGB,  I.  4. 

8.  Must  be  such  as  tenant  can  safely  act 
on,  143.    MoBTBAes,  L  4. 

4.  By  unauthorized  agent  aj!  cured  by 
adoption,  143.    Mobtoabb,  L  4, 

5.  Mortgagee  when  not  entitled  lo«  147. 

MOBTBABB,  L  6. 

V.  Other  notices. 

1.  Clause  requiring  mortgagee  lo  give 
notice  before  entry,  147.  MoaTBAei* 
L6. 

2.  Of  repudiation  of  part  peiformaBee, 
218.    Vbxbobb,  L 

a,  Of  ability  to  pay,  after  promise  to  pay 
when  able,  757.    Statutb,  IV. 

4.  Of  objections,  in  sci.  f^  to  lepeal  a 
patent  969.    Patbxt,  n. 


NUmiM  PACTUM. 
Page86L    CoBBiBaaAViM,  L  U  •> 


OBJECTION. 
L  To  part  performance,  218. 


VancaibL 


IMOEX. 
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IL  To  DAines  on  bofgeis  roll,  740.    Quo 

WiBmAVTo,  n.  S. 
ni.  How  available:  plea  or  soggestion,  644. 

Local  Coort. 
IV.  Time  of  taking,  64w  Maitvaxvs,  YL  8. 

OCCUPIBIL 

L  Of  tin  toll,  set.    Poor,  I. 

II.  Virtaal  occopation.    Poor,  XVL 

OFFICE. 
Grant :  implied  powers,  78.   Ssttioiri,  L  S. 

OFFICER. 

I.  1.  Civil,  within  staL  6  &  6  W.  ds  M.  c  11, 

8.  3,  84 1 .    Cbrtio  r ari,  III. 
8.  Bona  fides  of  appointmeat,  909.    8ta- 
TUTU.  XXXVII.  6. 

3.  Liability  for  iaformality  of  instrament 
Qoder  which  he  acts,  265.    Ordrr,  IL 

4.  Compensation  under  monicipal  cor- 
poration   acts,    896,    909.     ShrATUTi, 

xxxvn.  5,  6. 

:»•  Entry  against  interest,  218.     Mort* 

MATir. 

0.  Signatare,  parporting  to  be,  887.  Ih- 
soLYRNT,  I  v. 

II.  Chaplain,  483.    Luitatic,  L 

ORDER. 
L  !•  Mast  show  jurisdiction,  804.    Poor, 
V.  3,  1037.    HioRWAT,  IV. 

%,  Intendments  not  made  against,  619. 
Rolls. 

8.  Showing  fhcts  which  give  jurisdiction 
not  controverted  on  affidavit,  619. 
Rolls. 

4.  Of  special  sessions  not  showing  juris- 
diction is  not  cured  by  order  of  quarter 
sessions   showing  jurisdiction,  1037. 

HlORWAT,  IV. 

iL  Particularity  in  mandatory  part 

The  highway  act,  6  db  6  W.  4,  o.  60,  s. 
66,  enacts  that,  if  the  surveyor  shall 
think  any  carriageway  or  cartway  is 
prejudiced  by  the  shade  of  any  hedges, 
and  that  the  sun  and  wind  are  excluded 
from  such  highway  to  the  damage  there- 
of, or  if  any  obstruction  is  caused  in  any 
carriageway  or  cartway  by  any  hedge, 
the  owner  of  the  land  on  which  the  hedge 
jtands,  on  the  surveyor's  information, 
may  be  summoned  before  a  special  ses- 
sion for  the  highways,  to  show  cause  why 
the  hedges  are  not  cut,  pruned,  or  plash- 
ed in  such  manner  that  the  carriageway 

*  or  cartway  shall  not  be  prejudiced  by  the 
shade  thereof,  and  that  the  sun  and  wind 
may  not  be  excluded  from  such  carriage- 
way or  cartway  to  the  damage  thereof, 
or  why  the  obstruction  caused  in  such 
carriageway  or  cartway  should  not  be  re- 
moved ;  and  if  the  justices  shall  order  diat 
aach  hedges  shall  be  cut,  pruned  or 
plashed  in  manner  aforesaid,  or  soch 
bbstftietion  removed,  the  owaer  shall 
oo^y  withia  tea  days  after  aarvica  of 


the  copy  of  the  order,  and,  in  default 
thereof,  shall  be  subject  to  a  penalty: 
and  the  surveyor,  if  the  order  be  not 
complied  with,  is  authorized  and  required 
to  cut,  prune,  or  pjash  such  hedges  for 
the  benefit  and  improvement  of  the  high- 
way, and  to  remove  such  obstruction  to 
the  best  of  his  skill  and  judgment,  and 
According  to  the  true  intent  and  meaning 
of  the  act 

At  a  special  session  for  the  highwajrs 
an  order  was  oiade  reciting  a  complaint 
by  the  surveyor  that  the  owner  had  re- 
fused and  neglected  to  cut,  prone,  or 
plash  certain  hedges,  ''whereby  the  sun 
and  wind  were  excluded  from  the  said 
carriageway  or  cartway,  to  the  damage 
thereof,  and  whereby  also  obstructions 
were  caused  in  the  said  carriageway  or 
cartway,  contrary  to  the  statute,*'  d^c; 
that  the  owner  had  appeared,  and  the 
offence  was  proved ;  and  the  justices  did 
thereby  order  the  owner  to  ''cause  the 
said  hedges  to  be  cut,  pruned,  or  plashed, 
and  the  said  obstruction  complained  of, 
to  the  injury  or  damage  of  the  said  high- 
way, removed,  within  ten  days  from  the 
service  thereof.'' 

The  order  being  served  on  the  owner, 
he  cut  away  some  part  of  the  hedge; 
but  the  surveyor,  considering  the  order 
not  properly  complied  with,  summoned 
him  before  two  justices,  who  imposed  a 
penalty  on  him ;  and,  after  ten  days,  the 
surveyor  himself  cut  the  hedge.    HtMj 

1.  That  the  order  was  bad  for  not  spe- 
cifying more  particularly  in  what  man- 
ner, and  to  what  extent,  &e  owner  was  Ut 
cut  the  hedge. 

8.  That  this  was  a  substantial  defect, 
and  not  one  merely  of  fbrm. 

3.  That  the  surveyor  was  liable  i:\ 
trespass  for  cutting  the  hedge,  although 
(aa  was  found  by  the  jory)  he  had  not 
cut  it  more  than  the  order  required,  and 
although  the  owner  had  not  cut  it  so 
much  as  the  order  required,  and  although 
the  owner  had  acquiesced  (as  was  con- 
tended) in  the  goodness  of  the  order,  by 
partially  obeying  it ;  for  the  surveyor  had 
no  power  to  act  except  in  the  owner's 
default,  which  could  not  take  place  with- 
out a  valid  order.  Brook  v.  Jintiiy.  865 
in.  Defects  in ;  generally. 
Form  or  substance,  965.    Antd,  IL 

IV.  Acquiescence  by  partial  complianect 
265.    Ant^,  IL 

V.  Trespass  for  acting  ander,  865.    Antft» 

n. 

VI.  Supersedeas,  705.    Pooa,  XXH. 
VIL  Judge's. 

1.  Rule  to  review,  717.    Plia. 

8.  For  payment  of  debt:  consent  without 
presence  of  attorney,  796.    Covsaar. 
VIIL  Of  Court  of  Chancery,  619.    KoLxa. 
DC  Filing  original,  at  aesaions,  7^6.   P^i^ 
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OWN  ACT. 
I.  Impossibility  occasioned  by,  47.    Rail- 
way, m. 
|.  See  also  EsTOFrsL. 


PARENT  AND  CHO^D. 

I.  DerivatiTe  settlement,  831,  466.  Poob, 
XV.  8.    XIX.  2. 

II.  Bastardy,  331.    Pooa,  XIX.  S. 

m.  Emancipation,  881.    Pooa,  XIX.  S. 

IV.  Inference  as  to  residence  of  children 
within  age  of  nurture,  6ft7,  n.  Poo  a, 
IX.  2. 

PARTICULAR. 

What  refused  in  sci.  fa»  to  repeal  a  patent, 

969.    Patutt,  II. 

PARTICULAR  OF  DEMAND. 

For  whole  or  such  part  as  plaintiff  is  en- 
titled to,  837.    TxHDxa,  L 

PARTICULARITY. 
I.  In  stating  points  for  argument.    Jokmm 
V,  Famlkner,  929 

n.  In  grounds  of  appeal,  488.  Pooa,  XXL  4. 

III.  In  examinations,  548.    Pooa,  XVI.  S. 
rv.  In    special   demurrer,  836.     Dsxvb- 

mam,  L 

V.  In  orders,  286.    Oavaa,  II. 

PARTIES. 

I.  In  action  for  money  had  and  received 
where  bill  paid  twice,  667.    Bills,  VL 

II.  Real  or  nominal:  costs  how  secured, 
334.    Costs,  in. 

in.  Distinction  betireen  the  person  and  the 
character  which  he  sustaus,  108.  Sax* 
ainr. 

JV.  Suffering  judgment  by  default,  compe- 
lance,  733.    Witvxss,  L  8. 

PARTNER. 
t.  Public  company.    Compaitt. 
IL  Plea  denying  partner's  authority  to  ac- 
cept bill,  828.     BlLL8,VIL6. 

PATENT. 
I.  Disclaimer. 

Under  stat  6  dt  6  W.  4»  c  88,  a.  1, 
anthoriaing  any  person,  who,  as  grantee, 
assignee,  or  otherwise,  hath  obtained  let- 
ters patent  for  using  an  inrention,  to  dis- 
claim any  part  of  the  title  of  such  inven- 
tion, or  of  the  specification,  the  proper 
S^rson  to  disclaim  is  the  original  grantee. 
Ithough  he  may  have  parted  with  all 
bis  interest 

Stat  21  Jac  1,  c  3,  s.  6,  protects  letters 
patent  and  grants  of  privilege,  *' hereafter 
to  be  made,  of  the  sole  working  or  making 
of  any  manner  of  new  mannfaciures 
within  this  realm,  to  the  true  and  first  in- 
Tentor."  In  an  action  foi  infringing. the 
|»lainliff's  patent,  a  plea,  founded  on  the 
above  elaose,  thai  the  said  invention 
«iMM  not,"  at  the  time  of  making  the  pa- 
leafy "  a  new  tmanufaelurt  wilkin  .tUi  fydbn. 


-  wUkm  f  Jbe  ims  mimd  amd  wmammg  ^  Urn 
aei^  is  bad  for  ambiguity.  SgMurji  v. 
C/4MigA.  416 

IL  Sci.  fa.  to  repeaL 
Partiiiularity  in  stating  objeetioM.     • 

On  sci.  fa.  to  repeal  a  patent  the  pro- 
secutor having,  while  the  record  was  is 
Chancery,  given  nottpa  of  ol^ectiona 
under  stat  6  dt  6  W  4,  c  83,  s.  6^  naoi^ 
ly,  that  other  persons  than  the  patentee 
had  used  the  invention  in  England  befioie 
grant  of  the  patent,  this  court  refused,  oa 
motion  after  the  proceedings  were  in  (^ 
B.,  to  order  delivery  of  a  particular  ststio{ 
the  names  and  addresses  of  such  persons. 
Re^^  V.  Waittm.  969 

m.  Pleading,  468.    Ante,  L 

PAVEMENTS. 
I.  Commissioners,  669.    Railwat,  XSL  2. 
IL  Rate :  payment  of  when  not  essential  id 
qualification  of  burgess*  693.    Statvti, 

xxxvn.  1. 

PAYMENT. 

L  Effect  of  not  pleading,  as  to  necessity  for 
producing  document,  364.  Bills,  VULS. 

n.  Plea  of. 

On  plea  of  payment  and  acceptance  ia 
satisfaction,  to  a  declaration  in  indebita- 
tus assumpsit,  it  is  not  necessary  to 
prove  payment  of  the  whole  sum  stsied 
in  the  plea,  if  the  defendant  prove  enongk 
paid  to  cover  the  plaintifi'^s  real  demand. 
Fakon  v.  Benn,  314 

ni.  To  agent  after  dishonour,  667.    Bilu, 
VI. 

PAYMENT  INTO  COURT. 

I.  Admission  by,  how  affected  by  videlioet 
in  declaration,  916.    Plxadiito,  ZV.  S. 

IL  Under  stat  3^4  W.4,  c  43,  s.  8L  Psr- 
tial,  789.    RspLBviir,  IL  3. 

PEDIGREE. 
Hearsay,  476.    Poon,  XIL 

PERFORMANCE. 
Readiness  to  perform,  326. 
Tbxajtt,  IV. 

PERJURY. 
Incompetency  as  witness,  731. 

LS. 

PLACE. 
I.  Must  be  shown  when  essential  to  juris- 
diction, 1037.    HieaWAT,  IV. 
n.  Propf  of  locality,  789.    Nonca,  L  3. 
UL  Of  birth ;  hearsay,  476.    Pooa,  XIL 

PLEA. 
I.  What  must  be  pleaded. 
Jurisdiction  of  court  of  coaseieneo^  644 
Local  Covut. 
n.  Pleading  several  matters. 

Where  a  defendant  baa  obtained  a 
judge's  order,  and  a  mle  of  court  there- 
upon,  for  pleading  several  matters,  a 
rule  of  this  court  lo  add  farther  pleas 
may  be  granted  without  reading  the 
Older  and  theformer.Rile:o4^i<!a4if  <' 
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does  not  appear  that  the  effect  of  anch 
latter  rale  woald  be  to  rererse  the  jiidge*^ 
order.    Smith  r.  Goldtworihy.  717 

PLEADING. 

I.  Mixed  qaestioa  of  law  and  fact.  WU- 
Uanu  T.  Jtmn.  278 

n.  Confession  and  avoidance :  plea  amount* 
ing  to  non  accepit  bad  for  not  confessing 
and  avoiding,  828.    Bills,  VII.  4. 

ni.  Ambiguity,  as  to  which  of  two  facts  is 
denied,  466.    Patiht,  L 

IV.  Duplicity.    • 

1.  Disqualification  of  plaintifl^  276.  At- 
TOEVir,  V.  2. 

2.  Demurrer  for,  must  show  wherein  the 
duplicity  consists,  835.    DsMuaasa,  I. 

V.  Argumentativeness. 

1.  Necessary  facts  must  be  directly  al- 
leged, 619.    Rolls. 

2.  Argumentative  denial  of  acceptance, 
828.     Bills,  VII.  4. 

3.  In  a  return,  64.    Mavdaxus,  VL  3. 
VL  Particularity :  in  stating  points  in  mar- 
gin, 925.    DiBTRsas,  I.  1. 

Vn.  Matters  essential  to  the  right  of  the 
party  pleading. 

1.  Warranty  of  consideration,  196.  Bills, 
1.3. 

2.  Facts  necessary  to  make  out  defence. 
Breach  of  peace  to  justify  arrest  with- 
out wrrrant,  875.    Gonbtablx. 

Vm.  Matter  that  ought  to  come  from  the 

other  side. 

That  seisin  pleaded  in  fee  was  that  of  a 
reversioner,  925.    Distesss,  L  1. 
IX.  What  need  not  be  pleaded. 

1.  Unity  of  possession,  to  defeat  enjoy- 
ment for  thirty  years,  813.    Prxsceip- 

TIOV, L 

2.  Motive  not  part  of  consideration,  851. 

CoVSIDKEATIOir,  I.  1. 

X    Pleading  legal  effect. 

Consideration,  851.  CovsiDKEATioir,  L  1. 
XL  Scienter. 

That  a  document,  the  consideration  for  an 
acceptance  was  forged.  196.  Bilis,  1. 3. 
XIL  Time. 

In  pleading  disqualification  of  plaintiff, 
276.    Attoekit.  Y  2, 
XnL  Place.    Place. 
XrV.  Sums. 

1.  Id  plea  of  payment  in  satisfaction, 
314.     Patxiitt,  2. 

3.  In  statement  of  contract  of  hiring  and 
service,  9 1 5.    Post,  X  V.  2. 

XV.  I.  Videlicet:    effect    of,  314.      Pat- 

XBVT,  n. 

2,  Distinction  between  matter  of  descrip- 
tion and  of  amount 

Declaration  stated  that,  in  considera- 
tion that  plaintiff  would  enter  into  de- 
fendant's employ,  to  wit,  in  the  capacity 
of  editor  of  a  newspaper,  at  and  for  a 
cfrtotii  salary,  to  wU^  ai  tht  ratt  of  400/.  per 
ofMNMii,  and  would  continue  in  their  ser- 
nee  till  the  expiration  of  three  months 


after  notice  to  determine  the  cop  tract, 
defendants  promised  to  employ  him  in 
the  said  capacity,  at  said  salar)*,  and  to 
continue  him  in  the  service  till  the  expi- 
ration of  three  months  after  notice,  dec., 
or  to  pay  him  a  proportionate  part  of  the 
salary  for  three  months :  and  that  plain- 
tiff had  been  dismissed  without  notice  or 
the  three  months  salary.  Defendants 
paid  372.  lOf.  into  court  generally.  On 
the  trial,  plaintiff  did  not  prove  the  con- 
tract for  400/.,  but  relied  on  the  payment 
into  court  as  an  admission  of  the  amount. 
Held  that  the  sum  of  400/.,  specified  as 
the  rate  of  salary,  not  being  material  in 
itself,  and  being  laid  under  a  videlicet, 
plaintiff  would  not  have  been  bound  to 
prove  it  as  laid,  if  non  assumpsit  had 
been  pleaded:  and  therefore,  that  the 
payment  into  court  did  not  bind  the  de- 
fendants as  an  admission  of  that  rate  of 
salary. 

But,  per  Patteson,  J.,  that  the  capacity 
in  which  plaintiff  engaged  to  serve  was 
material,  and,  though,  laid  under  a  vide** 
licet,  must,  on  non  assumpsit,  have  been 
proved  as  laid,  and  was  admitted  by  the 
payment  into  court.    Cooper  v.  Btiek,  915 

XVL  Materiality,  915.    Ante,  XV.  2. 

XVn.  Traverse. 

1.  Of  matter  of  law,  and  of  matter  in  ag- 
gravation, 64.    Makdaxus,  VI.  3. 

XVIII.  Admission  by  pleading  over. 

1.  Effect  in  shifting  the  burden  of  proof, 
117.    EvtDBirci,  I.  1. 

2.  Effect  as  evidence   to  the  jury,  117. 

EVIDBVCS,  1. 1. 

3.  Effect  of  suffering  judgment  on  demur- 
rer, 254.    Bills,  Vm.  2. 

4.  Admission  by  paymeu-  into  court : 
effect  of  videlicet  in  declaration,  915. 
Antd,  XV.  2. 

XIX.  Presumption:  of  execution  of  deed 
by  grantee,  940.  Wat,  L 

XX.  Departure^ 

By  replying  failure  in  court  oelow,  after 
declaring  on  failure  in  court  above, 
293.    RxfLBviv,  L  1. 
XXL  Defects  not  cured  by  verdict,  375. 

CoESTABLX. 

POLICE. 
Metropolitan,  341.    Cbetioeabi,  IIL 

POOR. 
I.  Rate :  property  rateable. 
Tin  toll. 

The  Duke  of  Cornwall,  being  entitled 
as  lord  of  the  manor,  to  a  certain  quan- 
tity of  the  tin  ore  raised  by  the  lx>und 
owners  within  the  manor,  which  was 
rendered  by  them  to  him  in  an  unmanu- 
factured state,  demised  this  toll.  Held  that 
the  lessee,  though  not  an  inhabitant  of 
the  parish  in  which  the  tin  was  raised, 
was  rateable  to  the  poor  rate  there  as  oc- 
cupier of  the  tin  toll,  under  stat.  43  Eiia. 

C.  2,  8.  1. 
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The  rate  being  made  upon  him  as  oc- 
cupier of  the  toll,  the  court  refused  to 
inquire,  in  an  action  of  trespass  for  levy- 
ing the  rate  by  distress,  whether  a  part 
of  the  rate  was,  or  was  not  for  tin  toll  not 
in  the  plaintiff's  occupation,  some  tin 
toll  appearing  to  be  in  his  occupation,  and 
the  amount  being  only  matter  of  appeal. 
Creau  v.  SawU,  86S 

n.  Rate:  abondonment, 308.    Post, Y. 2. 

IIL  Rate:  appeal. 

1.  Consequence  of  overseer's  defending 
unreasonably,  308.    Post,  V.  2. 

2.  When  the  only  remedy,  863.    Ant^  1. 
IV.  Overseer's  accounts :  quarterly. 

1.  Power  of  Justices,  301.    Post,  V.  3. 

2.  Effects  of  allowance,  308.    Post,  V.  2. 
v.  Overseer's  accounts ;  annual 

1.  Effect  of  approval  by  vestry,  808. 
Post,  2. 

2.  Appeal  against ;  discretion  of  court  as 
to  allowing  costs  of  former  appeal. 
Where  overseers  have  made  a  rate 

which  is  appealed  against,  they  are  not 
at  all  events  entitled  to  charge  the  costs 
of  such  appeal  in  their  account  with  the 
parish.  For,  although  they  cannot  aban- 
don such  rate  so  as  to  determine  its  ex- 
istence, they  need  not  incur  expense  in 
contesting  an  appeal,  if  the  rate  be  inde- 
fensible. 

And,  where  overseers  had  contested 
such  an  appeal  at  sessions  and  failed, 
and  had  charged  the  costs  in  their  ac- 
count, which  costs  were  disallowed  by  the 
justices  in  special  sessions  holden  under 
Stat  50  G.  3,  c.  49,  s.  1,  and  the  quarter 
sessions  on  appeal  confirmed  their  order. 

Held,  that  the  special  sessions  had  a 
discretionary  authority  to  disaliOW  the 
costs,  and  had  acted  rightly;  and  the  or- 
der of  quarter  sessions  was  confirmed, 
though  the  account  had  been  passed  at 
the  quarterly  audit  under  stat.  4  A  5  W. 
4,  c  76,  s.  47,  and  approved  by  a  majority 
at  a  vestry  meeting.  lUgina  v.  Fauek.  308 

3.  Appeal  against:  form  of  order  of  ses- 
sions. 

8ince  stat.  4  A  6  W.  4,  c.  76,  if  the  ses- 
sions make  an  order  on  appeal  against 
**  the  account**  of  parish  overseers,  al- 
lowed by  justices  of  the  peace,  and  the 
account  be  not  further  described,  this 
court  will  not  intend,  in  favour  of  the 
jurisdiction,  that  the  sessions  had  before 
them,  the  annual  account,  over  which 
they  have  authority  on  appeal  by  stat 
60  6. 3,  c.  48,  s.  2,  rather  than  the  quar- 
terly account  required  by  stat.  4  db  6  W. 
4»  c  76,  s.  47,  upon  which  the  sessions 
have  no  power  to  adjudicate. 

And  such  an  order  was  quashed  on 
certiorari;  as  leaving  the  jurisdiction 
doubtful. 

Justices  auditing  the  quarterly  account 
under  sect  47,  in  default  of  guardians, 
Ac,  haTe  authority  noi  only  to  examine 


but  to  allow  or  disanow  it    Bugmt  v. 
Spachman,  101 

VI.  Relief. 

What  aloBS  diaqoaliff  burgess,  619^ 

8TATUTIt,XXXVn.  1. 

Vn.  Chargeability  and  residence. 

Inferred  from  what,  557,  n.  P(»t,IZ.S 
>UL  Removal:   proceedings   before  jos- 
tices. 

1.  Presumption  omnia  rite  esse  acta, 
520.    Post,  XXI.  I. 

2.  Secondary  evidence,  517,  585.  Post, 
XX.  XXL  18. 

3.  Ground  of  appeal,  585.  Post,  XXL  18. 

IX.  Residence. 

1.  As  an  essential  Ingredient,  488,  60&, 
513,  526,  530,  533,  535.  Post,  XVI 
XVIL  XXL 

2.  Residence  in  removing  parish. 
The  examination  of  a  pauper,  pnrport* 

ing  to  be  taken  by  the  removing  justices 
at  8.,  and  to  be  sworn  by  **  M.  V.  of  8." 
stated  that  M.  V.  and  her  children,  agtd 
respectively  seven  and  three  years,  sod 
one  year,  were  then  "  chargeable  to  S." 

Held  a  sufficient  statement  that  all  the 
paupers  were  inhabiting  in  S.  at  the  time 
of  the  examination.    Jttgina  v.  Rolkerkam. 

557,0. 

X.  Defeasible  settlements. 

Pages  446,  450,  455,  458.  Pos^  XT. 
XVIIL 

XI.  Settlement  incomplete  at  passing;  of 
4  db  5  W.  4,  c  76,  458.     Post,  XVOL  1. 

Xn.  Birth  settlement 
Examination. 

The  examinations  transmitted  with  the 
copy  of  an  order  of  removal,  most  oader 
stat.  4  db  5  W.  4,  c  76,  s.  81,  show  pro- 
per grounds  of  removal,  proved  by  legal 
evidence. 

Therefore,  where  the  only  examinatioa 
transmitted  was  that  of  the  pauper,  wbo 
said,  *'  I  am  twenty-«ight  years  of  age, 
and  was  bom  illegitimate  at  &,"  and  it 
was  objected,  on  appeal,  thii  the  exanii- 
nation  was  insufficient,  as  furaishiog 
no  legal  evidence  of  a  birth  settle laeot, 
and  the  sessions  thereupon  refosed  lo 
hear  witnesses  in  support  of  the  retaoTil, 
and  quashed  the  order;  this  court  cos- 
firmed  the  order  of  sessions.  JUgna  r. 
Ritkworih,  47S 

Xni.  Derivative  settlement 
Emancipation,  331, 455, 48&     Post,  XT. 

XIX.  XXI. 
Acknowledgment    of    collaterals,   331 

Post,  XtX.  2. 
Not  effected  by  ceasing  to  inhabit  45& 

Post  XV.  3. 
XrV.  Settlement  by  parochial  taxaiioa 
Examination  and  grounds  of  appeal,  481 

513.    Post^VL4.    XXL  4. 
XV.  Settlement  by  esUte. 
I.  Equitable  interest:  right  to  a  eoaTey 

ance. 

N.,  by  hiA  wfTt  after  diraetittgpilttt . 
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oi  debts  and  legacies,  devised  lands  in 
trust  to  sell,  the  trustee  to  stand  possessed 
of  the  moneys  arising  from  such  sale 
upon  trust  to  pay  and  divide  the  same 
equally  among  the  devisor's  nine  child- 
ren ;  and  he  gave  and  bequeathed  the 
shares  of  such  daughters  as  should  be 
married  at  the  time  of  his  decease  to  and 
for  their  own  separate  and  absolute  use ; 
their  respective  receipts  alone  to  be  dis- 
ehai^s  for  the  same. 

Pauper,  before  the  death  of  N.,  was 
married  to  one  of  the  daughters,  and  lived 
with  her  in  a  house,  part  of  the  devised 
estates,  as  tenant  to  N.  After  the  death 
of  N.,  pauper  continued  to  occupy  and 
reside  in  the  house  as  tenant  to  the  trus- 
tees, paying  them  rent  They  divided 
the  rents  monthly  a.moog  the  nine  child- 
ren. Such  residence  by  the  pauper,  and 
division  of  rents  by  the  trustees,  con- 
tinued for  two  years  a.fter  N.'s  death. 
The  estates  were  then  sold,  and  the  pro- 
ceeds divided  according  to  the  will,  pau- 
per receiving  his  wife's  share. 

Heid^  that  the  pauper  had  not,  during 
his  residence  after  the  death  of  N.,  such 
an  equitable  estate  or  right  as  conferred 
a  settlement  Regina  v.  St,  Margaret^  Lei' 
twtitr,  559 

S.  Ceasing  to  reside. 

Pauper,  in  1826,  purchased  a  leasehold 
interest  in  parish  J.  for  an  unexpired 
term  of  ninety-four  years,  subject  to  an 
annual  rent  of  150  guineas.  He  occu- 
pied the  premises  more  than  forty  days, 
%nd  then  finally  quitted  them,  and  ceased 
V)  reside  within  ten  miles. 

Btldt  that  he  had  gained  a  settlement 
Jb  J.  "  by  virtue  of "  a  **  possession"  of 
an  **  estate  or  interest"  in  J.,  within  the 
meaning  of  staL  4  A:  5  W.  4,  c.  76,  s.  68, 
which  settlement  was  lost  when  he  re- 
moved to  the  distance  of  ten  miles.    Re- 
gina V.  St.  GiUi  in  the  Fielde.  446 
8.  By  Stat.  4  &  5  W.  4,  c.  76,  s.  68,  if  a 
party  settled  in  a  parish  by  possession 
of  an  estate  ceases  to  inhabit  within 
ten  miles,  his  settlement  is  thereby 
lost ;  but  the  settlement,  communicated 
to  his  child  by  such  possession,  is  not 
affected  by  the  statute.    Regina  V.  Hen* 
ion.                                                     455 
4.  Pauper,  being  settled  by  apprentice- 
ship in  M.,  gained  a  subsequent  settle- 
ment in  W.  by  residing  on  his  estate 
there,  but  becoming  lunatic  while  he 
continued  to  reside  on  the  same  estate, 
he  was,  aOer  the  passing  of  stat  4  &  5 
W.  4,  e.  76,  removed  by  his  relations 
to  the  county  lunatic  asylum,  more 
than  ten  miles  from  W.,  and  was  for 
several  years  maintained  in  that  asy- 
lum, partly  by  his  relatives,  partly  by 
the  rents  of  his  said  estate,  until,  those 
lesources  proving  inadequate,  he  was 
taken  fh»m  the  aaylnm  and  brought  to 
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W.  for  one  night,  and  was  then  re- 
moved as  a  pauper  lunatic  to  the  same 
asylum,  by  warrant  under  stat  9  0. 4, 
c.  40,  s.  38. 

Held^  that  an  order  of  justices  on  the 
overseers  of  W.,  under  the  last-men- 
tioned clause,  for  the  payment  of  a 
weekly  sum  for  his  maintenance  in  the 
asylum  was  wrong,  the  pauper  having, 
under  stat  4  &  5  W.  4,  c.  76,  s.  68, 
lost  his  settlement  in  W.  by  ceasing 
to  inhabit  Regina  v.  Wkiuendine,  450. 
XVI.  Settlement  by  renting  a  tenement 
I.  Examination. 

Examination  transmitted  with  order 
of  removal,  stating  that  pauper  went  with 
her  husband  to  live  at  a  house  in  8., 
which  she  hired  of  A. ;  that  they  occupied 
it  till  the  husband's  death,  (about  seven 
years ;)  that  the  husband  paid  the  rent  to 
A.  quarterly,  at  the  house ;  and  that  pau- 
per continued  to  occupy  the  same  house 
fbr  eight  years,  af\er  which  she  came  to 
the  house  she  was  residing  in  at  the  time 
of  the  examination ;  and  that  neither  she 
nor  her  husband  had  done  any  other  act 
to  gain  a  settlement  Held  insufficient, 
as  not  showing  a  residence  in  8.  Regina 
v.  St,  Margaret%  Rochetter,  533 

3.  Examination. 

The  examination  transmitted  with  an 
order  of  removal  stated  a  settlement  by 
renting  a  close  of  land  at  I^  in  the  eounty 
of  York,  not  specifying  the  landtofd's 
name.  The  sessions  having  decided  on 
appeal  that  such  description  was  insuffi- 
cient, and  thereupon  discharged  the  order 
without  hearing  the  case  further,  this 
court  refused  a  mandamus  to  enter  con- 
tinuances and  hear  the  appeal,  though  it 
was  stated  on  affidavit  that  L.  was  a  small 
township  containing  only  twenty-five 
families,  and  adjoined  the  township  in 
which  the  tenant  appeared,  by  the  exami- 
nation, to  have  lived  at  the  lime  of  the 
renting. 

An  examination,  stating  that  pauper 
occupied  a  cottage  and  land  belonging  to 
A.  B^  in  the  appellant  parish,  at  the  yearly 
rent  of  0/.,  and  a  shop  at  the  yearly  rent  of 
1/.  1  If.  6«f.,  all  which  premuee  he  occupied  for 
three  yeart^  paid  the  eeveral  rente  as  diey 
became  due,  and  resided  the  whole  time 
in  the  Cottage,  does  not  show  a  renting  ot 
10^  for  one  year,  and  an  occupation  under 
such  yearly  hiring,  within  stat  6  G.  4,  c. 
57,  s.  2,  and  will  not  sustain  an  order  of 
removal.    Regina  r.  Pontefractt  Recorder, 

548 
3.  Grounds  of  appeal. 

A  notice  of  grounds  of  appeal  stated 
that  the  pauper's  husband,  in  1828,  1829, 
or  1830,  (subsequently  to  the  settlement 
proved  in  the  examination.)  '*did  rent 
and  occupy^  for  twelve  months,  <*  a  house 
and  land"  in  the  respondent  paririi^  as 
tenant  to  C,  of  the  yearly  rent  amdvaliia 
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of  lOL  and  upwards,  *'aiid  did  pay  np* 
wards  of  102.  rent  for  the  same,  and  did 
thereby  (rain  a  settlement"  in  the  respond- 
ent parish.  Held,  under  stat.  4  db  5  O.  4, 
e.  76,  s.  81, 

1.  That  the  pajrment  of  rent  was  suffi- 
ciently alleged,  under  staL  6  6. 4,  c  57, 
s.  S,  and  1  W.  4,  c.  18,  ss.  1,  S. 

S.  That  the  notice  of  grounds  was  in- 
sufficient, not  showing  a  residence  in  the 
respondent  parish. 

And  the  sessions  having  confirmed  the 
order  of  removal,  without  hearing  evi- 
dence in  support  of  the  appeal,  this  court 
refuse i  a  mandamus  to  compel  them  to 
hear.  lUgina  v.  Wai  Riding  of  Yorkthxre^ 
Juiticet.  605 

4.  Grounds  of  appeal. 

The  grounds  of  appeal  against  an  order 
of  removal  stated  a  subsequent  settlement 
as  follows:  "That  T.,"  (the  father  of  an 
unemancipated  pauper^  <*  in  November, 
183S,  rented  a  house  at  £.,"  (third  parish,) 
"  from  Mm  at  the  rent  of  101.  and  upwards, 
and  occupied  the  same  under  such  rent- 
ing or  hiring  from  that  time  until  Michael- 
mas, 1836,  and  paid  rent  for  the  same, 
and  was  assessed  to  and  paid  the  poor 
rate  for  the  same  during  ihe  whole  of  that 
time." 

The  sessions  quashed  the  order  of  re- 
moval, subject  to  a  case,  which  showed 
that  evidence  was  given  of  T.  having  in 
fact  resided  at  E.  for  more  than  a  year 
from  November.  1833,  and  having  rented, 
dBC^as  alleged  in  the  grounds  of  removal; 
and  which  also  stated,  as  the  finding  of 
the  sessions,  that  T.,  **  by  renting  and  oc- 
cupying premises  in  the  manner  afore- 
said, had  gained  a  settlement  in  E.;'*  and 
which  left,  as  a  question  for  the  court, 
**  whether  the  statement  of  the  grounds 
of  appeal  were  sufficient    Htldj 

I.  That  the  grounds  of  appeal  were 
insufficient,  under  stat  4  ^  5  W.  4, 
c.  76,  s.  81,  for  not  showing  a  residence 
iuE. 

5.  Thai  the  finding  of  the  sessions  did 
not  preclude  this  court  from  disaffirming 
the  settlement  in  £.,  on  the  deficiency  of 
the  statement  in  the  grounds  of  appeal. 
Etgina  v.  Old  Stratford,  613 

6.  Payment  of  rent,  605.    Ant^,  3. 
XVIL  Settlement  by  hiring  and  service. 

1.  Examination. 

Examination  transmitted  with  an  order 
of  removal  to  8.,  stating  that  pauper  was 
hired  to  serve  W^  who  lived  in  the  parish 
of  8.,  for  twelve  months,  at  60f.  wages ; 
was  asked  to  come  as  soon  as  he  could ; 
went  on  18th  October,  and  served  Wn  in 
the  parish  of  8.,  from  that  time  till  18th 
October  following,  when  he  received  his 
wages,  and  left;  and  that  he  had  not, 
since  he  was  so  hired  to  and  served  W., 
dime  any  act  to  gain  a  settlement 

Beld  insufficient  to  let  in  the  necessary  i 


evidence  ie  support  of  die  older, hccaist 
no  residence  in  8.  was  shown.  Afinav. 
StomeUiglu  M 

8.  Examination. 

Under  stat  4  db  6  W.  4,  c  75,  s.  61,  la 
examination,  to  show  a  settlement  hr 
hiring  and  service  ooder  stat  3  A  4  W. 
db  M.  c  U,  s.  7,  must  state  that  the  pso- 
per  at  the  time  of  the  hiring  bad  no  child 
or  children ;  and  it  is  not  enough  to  sute 
that  he  was  then  **  single  and  unmarried." 
lUgma  T.  Wpmmdkam.  Ml 

3.  Examination. 

Pauper  was  removed  to  parish  8u,as 
having  a  settlement  there  by  hiring  and 
service.  The  examination  stated  that 
the  pauper  was  eighteen  years  old  and 
unmarried  at  the  time  of  hiring,  bot  not 
that  he  was  at  that  time  *'wit£>ut  child 
or  children." 

Httd;  that  the  sessions  could  not  treat 
this,  and  other  statements  incidentally 
made  in  the  examination,  and  tending  in* 
directly  to  the  same  conclusion,  at  a 
statement,  that  the  pauper  when  hired 
was  without  child  or  children.    And 

JSclrf,  consequently,  that  the  examiDa- 
tion  was  insufficient  to  satisfy  stai.  3  k 
4  W.  dt  M.  c  11,  s.  7,  and  the  order  was 
not  supported,  /^cgtiui  v.  Slcr6«ni.  645,8. 

4.  Examination. 

Grounds  of  appeal  stating  a  settlemeot 
of  the  pauper  by  hiring  and  service,  bet 
not  that,  when  hired,  he  was  unmarried, 
and  without  child  or  children. 

Htid  insufficient,  though,  by  conpliag 
the  grounds  of  appeal  with  the  examiaa- 
tion,  which  was  not  contradicted,  it  ap- 
peared that  the  pauper,  when  hired,  was 
only  eleven  years  old.  Rtgina  v.  I«di, 
Reeordtr,  617 

6.  Grounds  of  appeal. 

Pauper  was  removed  on  an  exaausa- 
tion  stating  a  settlement  by  apprenticeship 
in  the  appellant  parish ;  that  after  such 
settlement  was  gained,  pauper  agreed  lo 
serve  Edmund  8tooke,  in  a  third  parish. 
An  for  a  month,  at  8f.  per  week;  and 
that,  when  the  month  was  np,  he  agreed 
to  live  on  at  the  same  wages  by  the 
month,  the  bargain  to  be  at  an  end  by  a 
month's  warning  from  either  party;  nn- 
der  which  agreement  he  served  two 
years. 

The  ground  of  appeal  stated  that  die 
pauper  acquired  a  settlement  in  A.  by 
hiring  and  service  with  one  Edmnad 
^tooke,  of  An  "  subsequently  to  that  ac- 
quired by  him  in  our  parish ;"  not  de> 
scribing  the  contract  or  referring  to  the 
examination,  otherwise  than  as  above. 

He/d,  under  stat  4  db  6  W.  4,  c  78,  St 
61,  that  the  grounds  were  bad,  for  not 
stating  that  the  hiring  and  service  were 
for  a  year;  and  could  not  be  aided  by  the 
description  of  the  hiring  and  service  a 
the  examination,  it  not  appearing  that  (h« 
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biring  and  service*  were  the  same.    Ht- 

i.  Groonds  of  appeal. 

An  examination  of  a  paaper,  after 
ahowiog  a  settlement  in  B^  the  appellant 
parish,  and  filing  the  time,  added,  that 
the  pauper  *<then  went  to  8.,"  the  re- 
spondent parish,  "and  lived  with  Mr. 
Jaekman  there,  under  a  yearly  hiring,  for 
eleven  months  and  a  fortnight." 

The  grounds  of  appeal  alleged  that 
'*the  pauper  acquired  a  settlement  in 
the  said  parish  of  8^  hy  hiring  with  one 
Mr.  Jaekman  from  Lady-day  to  the  foU 
lowing  Lady<4lay,  and  service  under  the 
same  in  that  parish  accordingly,  subse- 
quently to  that  acquired  by  him  in  our 
parish.** 

Held,  that  these  grounds  of  appeal 
could  not  be  connected  with  the  exami- 
nation, so  as  to  supply  the  allegations  of 
time,  and  of  residence,  omitted  in  the 
grounds  of  appeal. 

And,  the  sessions  having  received  evi- 
dence of  the  settlement  therein  alleged, 
and  discharged  the  order  of  removal, 
referring  to  this  court  the  question  whe- 
ther the  appellants  were  at  liberty  to 
prove  such  settlement,  this  court  qiashed 
the  order  of  sessions.   JUgina  v.  8iowford» 

526 
XVni.  Settlement  by  apprenticeship. 
1.  To  the  sea  service. 

One  who  before  the  passing  of  stat. 
4  dt  6  W.  4,  c.  76,  served  and  resided  in 
a  parish  forty  days  under  an  apprentice- 
ship to  the  sea  service,  thereby  acquired 
a  settlement,  and  may  still  retain  it, 
though  the  t^rm  of  such  apprenticeship 
did  not  expire  till  aAer  the  statute  had 
come  into  operation.  Rtgina  v.  8t,  Giin 
m  thi  FUldt.  458 

8.  Form   of  examination,  636.     Post, 

XXI.  18. 
XIX.  Evidence    of    acknowledgment    of 
settlement. 

1.  Examination. 

Under  stat.  4  db  6  W.  4,  c.  76,  s.  81, 
examinations  show  sufllcient  ground  of 
removal  if  they  state  a  case  of  relief, 
though  they  also  contain  an  imperfect 
statement  (and  no  other)  of  an  actual 
settlement    Regina  v.  Camrote,        890  n. 

2.  Permission  to  come  and  lie  in . 

The  examination  on  which  an  order 
was  made  for  removing  a  widow  to  K., 
as  the  last  place  of  settlement  of  her  de- 
ceased husband,  contained  evidence  that 
the  husband's  sister,  whilst  a  single 
woman  residing  in  parish  B.,  and  not 
having  gained  any  settlement  in  her  own 
right,  became  pregnant  with  a  bastard 
child,  and,  by  direction  of  an  overseer  of 
B.,  showed  herself  to  the  overseer  of  K., 
and,  with  his  knowledge  and  consent, 
went  to  a  relation  in  the  latter  parish,  and 
lay  iu  there,  before  the  stat.  4  db  6  W.  4, 


c.  76;  that  As  aAerwards  weal  with  the 
overseer  of  K.  before  the  justioee  lo  M- 
ste,  and  received  pay  for  the  child  from 
the  overseer  of  kI,  ror  some  months,  till 
it  died.  The  sessions,  under  stat.  4  dt  6 
W.  4,  c.  76,  s.  81,  having  refused,  on  ap- 
peal, to  hear  evidence  in  support  of  the 
order,  and  having  discharged  the  order : 

Heidf  on  application  for  a  mandaroas 
to  enter  continuances  and  hear,  that  the 
examination  furnished  some  evidence 
that  the  deceased  husband  was  settled  in 
K.,  though  it  did  not  appear  whether  the 
acknowledgment  was  made  before  or 
afWr  his  emancipation  by  marriage. 
Mandamus  granted.  JUgina  v.  Weai  Rid- 
img  of  Yorlnlure,  Juttieet^  33! 

2.  Acknowledgment  of  collaterals,  331. 

AQLte.3. 
4.  Ground  of  appeal. 

Where  a  notice  of  grounds  of  appeal, 
under  stat.  4  db  6  W.  4,  c.  76,  s.  81,  suted 
that  the  removing  parish  had,  during  the 
last  six  years,  and  particularly  in  1839 
and  1840,  relieved  the  pauper  while  re- 
sident in  another  parish. 

Htldf  a  good  statement  of  grounds  on 
(he  face  of  it. 

Though  a  specific  settlement  also  was 
imperfectly  stated. 

And  the  sessions  having  confirmed  the 
order  of  removal  without  hearing  the  ap- 
pellants, this  court  issued  a  mandamus 
commanding  them  to  hear.  Regina  v. 
Camarvom$kirf^  325 

XX.  Settlement    adjudged    by    previous 
order. 

Under  stat  4  db  6  W.  4,  c.  id,  s  81, 
where  a  removal  from  parish  A.  to 
parish  B.  is  founded  on  a  previous  re- 
moval from  A.  to  B.  unappealed  against, 
the  examination  ought  to  show  that  the 
order  for  such  previous  removal  was 
produced  and  proved  before  the  removing 
justices,  or  its  absence  properly  ac- 
counted for. 

Therefore,  where  the  sessions  had  con- 
firmedan  order  of  removal  founded  on  such 
a  previous  removal,  parol  evidence  only 
of  that  removal  appearing  by  the  exami- 
nation to  have  been  given  before  the 
removing  justices,  this  court  quashed  the 
order  of  sessions.    Rtf^na  v.  MiidenhalL 

617 

XXI.  Examinations  and  grounds  of  appeal 
generally. 

1.  Jurat. 

An  examination  before  removing  jus- 
tices had  the  following  jurat 

»  8wom  before  me  on,*'  dec.,  **  and  7  do 
hereby  certify  that  the  above  examination 
was  read  over,**  dec.:  aAer  this  followed 
the  signatures  of  two  justices.  The 
ground  of  objection  was  that  this  exami- 
nation **  is  illegal  and  bad,  inasmuch,  aa 
though  signed  by  two  justices,  it  purports 
to  have  been  taken  before  one   justice 
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6n1y  rhe  sessions  having*  ander  sfat 
4  dc  5  W.  4,  c.  70,  s.  81,  refused  to  hear 
evidence  in  support  of  the  settlement  dis- 
closed by  the  examination,  and  discharged 
the  order  of  removal  on  this  objection. 

Beld  that,  on  the  objection  so  taken,  the 
sessions  ought  not  to  have  rejected  the 
examination.  Order  of  sessions  qaashed. 
JUgina  ▼.  Silkttone.  680 

2.  Caption  667,  n.    Antd,  IX,  S. 

3.  Proper  ground  must  be  laid  for  ad- 
mission of  secondary  evidence,  617. 
Ante,  XX. 

4.  Must  not  be  such  as  to  mislead. 

An  order  for  the  removal  of  B.  H., 
widow,  from  8.  to  Bn  was  made,  on  an 
examination  showing  that  she  was  sent 
to  B.  as  the  settlement  of  her  deceased 
husband :  that  in  1816  an  estate  in  B.  was 
given  by  oral  grant  to  the  husband's 
father,  who  entered  npon  and  occupied  it 
for  thirteen  years,  during  which  time  he 
paid  the  poor  rates  as  occupier:  that 
from  1816  the  pauper's  husband  lived  on 
the  estate  with  his  father  as  part  of  his 
family ;  and  that  he  was  married  to  the 
pauper  in  1826,  when  he  was  residing 
with  his  father  on  the  estate.  The  ex- 
amination did  not  show  that  the  rate 
books  were  produced  before  the  removing 
justices,  or  that  evidence  was  given  to 
account  for  the  non-production. 

The  grounds  of  appeal,  af^er  traversing 
the  several  grounds  of  removal  in  fact, 
and  amongst  others,  the  payment  of  rates 
by  the  father,  objected  **  that  the  said  ex- 
amination is  informal  and  wholly  insuffi- 
cient in  law,  and  bad  on  the  face  of  it ; 
that  the  examination  does  not  contain 
any  sufficient  evidence  of  a  settlement 
gained*'  by  the  father ;  and  that  the  ex- 
amination does  not  show  in  what  year 
the  father  paid  rates;  nor  a  sufficient 
residence  by  the  father,  nor  that  the  hus- 
band was  nnemancipated  at  the  time  of 
bis  marriage ;  with  other  specific  objec- 
tions ;  but  there  was  no  specific  objec- 
tion to  the  non-production  of  the  rate 
books.  The  sessions  quashed  the  order, 
finding  that  the  respondents  were  entitled 
to  judgment  on  the  merits,  but  that  the 
examination  was  insufficient  on  the  face 
of  it ;  on  which  point,  however,  they  de- 
sired the  opinion  of  this  court 

Held^  under  stat.  4  &  6  W.  4,  c.  76,  s.  81, 
that,  on  these  grounds  of  appeal,  the  ap- 
pellants could  not  insist  that  the  exami- 
nation did  not  show  any  proof  given  of 
the  father  having  been  actually  rated ; 
the  general  ground  conveying  no  infor- 
mation as  to  that  point,  and  the  specific 
grounds  rather  leading  to  the  conclusion 
that  the  appellants  did  not  mean  to 
take  it. 

Held  also,  that  the  examination  did 
disclose  primA  facie  evidence  of  a  soffi- 
eient  residence  by  the  fhther,  and  of  the 


husband  be  mg  oiieaai.t  ^td^  m  ibe  tine 
of  his  mai^fage.  iUghu,  r  I^tIc  Fifi- 
jMitNC.  488 

6.  Matter  equally  within  kaowled^  of 

the  other  side,  326, 606, 626,  630^683, 

648.    Ant«,  XVI.  XVn. 

6.  Scintilla  of  evidenee,  331, 648.  Aatci 
XVL2,    XIX.2. 

7.  Legal  evidenee,  476,  617,636.  Ante, 
XII.  XX.    Post,  16. 

8.  All  essential  ingredients,  600, 666,513, 
626,  680,  636,  641,  646,  n.,  647,  l^ 
648.    Antd,XVLXVIL    Post,  18. 

9.  Statement  in  substance,  600, 606, 513, 
630, 633, 641, 846,  n.,  647,  n.,  546,667,  D. 
Ante,  IX.  XVI  XVIL    Post,  18. 

10.  Particalarity,  648.    Ante,  XYL 1 

1 1.  Averment  of  identity,  600, 636.  XVII. 
6,6. 

12.  Statement  of  time,  600,  526.  Aate, 
XVIL  6,  6. 

13.  Statement  of  names,  648.  inte, 
XVL2. 

14.  Construed  with  equal  ^trietoesa,  613, 
630  ^«   648.    Am^,XVLXVB. 

16.  x^v.M|,^ng  examinations  and  gronDds 
of  appeal,  600^  626,  647,  n.  Ante,  £Y!I 

16.  Inference  from  allegation  of  chai^Bct- 
biltty,  667,  n.    Ante,  IX.  2. 

17.  Inference  from  age  of  children  withis 
nurture,  667,  n.    Ant^  DL  2. 

18.  General  form  of  objection. 

An  examination  of  a  paaper  stafedtn 
apprenticeship,  and  that  the  iadeamm 
**  were  assigned  to  W.  of  F.,"  the  ippel- 
lant  parish,  ''with  whom  I  went  9^ 
resided  between  three  and  four  years.' 
JBeld,  under  staL  4  db  6  W.  4,  c.  76,  s.  81, 
not  to  be  a  sufficient  statement  of  the 
pauperis  residence  in  F.,  to  let  ia  eri- 
dence  of  a  settlement  in  F.  by  app^eotic^ 
ship. 

And  that  the  objection  migh)  be  takes 
on  grounds  of  appeal,  one  of  which  wis 
**  that  the  examination  was  bad  oa  the 
face  thereof,"  the  other  grounds  raising 
merely  questions  of  facL  Rigmai  Floek^ 
ton.  535 

19.  Effect  of  finding  of  sessions,  613, 530, 
648.    Ante,  XVL  4,  6.  XVIL  L 

XXIL  Supersedeas. 

A  parish  served  with  notice  of  appeal 
against  an  order  of  removal  may,  if  they 
find  the  grounds  of  appeal  nnansverahle, 
procure  a  supersedeas  of  the  order,  sod 
obtain  a  new  one ;  and  this,  althoogh  the 
order  of  removal  has  been  executed  before 
the  supersedeas  is  applied  for;  if  they 
giv(»  proper  notice  to  the  appellant  parish, 
and  pay,  or  make  arrangements  with  thit 
parish  fur  paying,  all  expenses  oecuioi- 
ed  to  them  by  the  removal. 

And,afler  snch  supersedeas  and  nodee, 
and  satisfaction  in  respect  of  costs  i! 
any,  the  sessions  ought  not  to  cater  the 
appeal. 

QfUB%  whether  iha  aassont  k^v*  8 
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right  to  establish  as  a  rale  of  practice, 
that  Bc  appeal  against  an  order  of  remoYal 
shall  be  heard  unless  the  original  order 
be  filed.  Per  Coleridge,  J.,  they  have  not 
Bat,  where  an  order  of  removal  had 
been  properly  superseded,  (as  above,) 
and  the  sessions  nevertheless  allowed  the 
appeal  to  be  entered,  and  decided  it  in 
favour  of  the  appellants,  but  afterwards 
(during  thr  Lame  session)  dismissed  the 
appeal  and  struck  the  entry  of  it  off  the 
file  because  the  original  order  had  not 
been  filed  according  to  their  rule  of  prac- 
tice: 

HfM,  (on  motion  for  a  mandamus  to 
eater  and  hear  the  appeal)  that  the  ulti- 
mate order  of  the  justices  was  right  in 
itself,  and  that  this  court  would  not  in- 
quire  on  which  ground  they  had  acted. 
Uegina  v.  Wat  Riding  of  YorkMkirt,  Juttices. 

705 
XXin.  Appeal  against  order  of  removal, 

1.  To  sessions  for  what  district,  78, 85. 
SsMioirs,  I.  2,  S. 

5.  Mandamus  to  hear,  9S5,  831,  505^548, 
705.    Anti,  XVL  XIX.  XXn. 

3.  Time  of  application.    Regina  v.  West 
Riding  of  YorktMrtf  Juatices.         606,  n. 

4.  Right  decision  on  wrong  ground,  705. 
Ante,XXIL 

6.  Filing    original    order,   705.     Anti, 
XXII. 

6.  When  sessions    ought   to  refuse  to 
efiter,  705.    Antd,  XXII. 

XXIV.  Special  case. 

Effect  of  finding  of  sessions,  513,  548. 
XIV.  8,  4. 

XXV.  Bastardy :  before  stat.  4  dc  5  W.  4, 
c  76.  Effect  in  CTidence  of  permission 
to  come  and  lie  in,  331.    Ante,  XIX.  3. 

XXVL  Pauper  Lunatic    Lvvatic. 

POSSESSION. 

I.  Consistent  with  trust,  or  otherwise,  108. 
SatRirr. 

II.  Demand  of,  when  not  necessary,  147. 

MORTOAOB,  I.  5. 

*n.  What  necessary  to  enable  mortgagee 
to  maintain  trespass,  133.  MoaxeAnB, 
1.3. 

•V   Unity  of,  813.    Pamacaiprioir,  L 

POWER. 
I.  Of  attorney,  240.    Stamp,  1.1. 
V  Dependent  on  valid  order,  265.    Oaosm, 

IL 
XXL  Sutotory. 

..  Expiration  of,  when  not  an  excuse, 
47.    Railwat,  III.  3. 

2.  Incidents  to  the  exercise  of,  78.  Sss- 
sioirs,  I.  2. 

PRACTICE. 
t  What  should  be  read  on  granting  rale, 

717.    Pj.xa,II. 
P   What    noticed  without  affidavit,  341. 
i^rBsvioaAai,  IIL 

PRESCRIPTION. 
I.  Vj^t  prescription  act. 


Intervention  of  lifo-eatale. 

Under  statute  2  dc  3  W.  4,  c  71,  ss. 

.,  4  db  7,  an  enjoyment  as  of  right  for 
thirty  years  next  before  the  commence- 
ment of  an  action  may  be  proved  by 
showing  that  the  party  has  enjoyed  for 
several  periods  amounting  toaether  to 
thirty  years,  and  that  during  ue  **'oole 
time  between  such  periods  and  between 
the  last  of  them  and  the  action,  s,it  such 
.period  intervened,)  the  estate  over  which 
the  right  has  been  exercised  was  in  the 
hands  of  a  tenant  for  life. 

Defendant  pleaded  generally,  that  he. 
had  enjoyed  as  of  right  for  thirty  years 
next  before  commencement  of  the  action , 
plaintiff  replied  that  a  life-estate  was  out* 
standing  for  twenty-seven  of  the  said 
thirty  years;  defendant  rejoined  that 
such  esute  did  not  continne  during  any 
part  of  the  said  thirty  years ;  and  issue 
was  thereupon  joined. 

Defendant  proved  enjoyment  during 
two  periods,  ami>uoting  together  to  thirty 
years,  one  period  before  and  one  aAer  the 
life-estate.  HM  that  the  issue  on  hi*, 
part  was  supported. 

Evidence  that  during  the  alleged  en 
joy  men  t  the  estates  over  which,  and  in 
right  of  which  it  has  been  exercised, 
were  held  by  the  same  person,  disproves 
enjoyment  as  of  right :  the  fact,  therefore, 
need  not  be  specially  pleaded,  but  may 
be  proved  under  a  mere  traverse  of  the 
enjoyment    Clayton  v.  Corby.  813 

II.  Pleading:  traverse  of  enjoyment  as  of 

right,  813.    Ant^I. 
HL  1.  Evidence :  unity  of  possession,  613. 
Ant^,  L 
2.  Coupling  several  periods,  813.  Ante,  I. 

PRESUMPTION. 

I.  Omnia  rit^  esse  acta,  520.    Pooa,  XXL 
1,610.    Rolls. 

n.  Prom  production  of   bill,  117.     Evi- 

DBIfCR,  I.  1. 

in.  Of  execution  of  grant  by  grantee,  040. 
Wat,  I. 

PRINCIPAL  AND  AGENT. 

AOSITT. 

PRISONER. 
I  Habeas  Corpus.    H abbas  Comtus. 

II.  Commission  of  rebellion,  610.    Rolls. 

III.  Escape.    Escapb. 

PRIVILEGE. 
Pages  157.   BASBisTBa.    252.  Witkbs8,II 

PRIVITY. 
To  want  of  consideration,  196.    Bills,  1. 3. 

PROBABLE  CAUSE. 
Page  160.     J  VST,  L 

PROCEEDINO. 
Criminal,  1.     Visitatioit. 

PROCESS. 
When  necessanr  to  jurisdiction,  1.  Viaira* 

TIOV. 
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PRODUCTION. 

Of  documents,  25S.     Wimit,  n     264. 

Bills,  YUI.  S. 

PROHIBITION. 
L  Time  of  application. 
When  granted  after  sentence,  I.   Visi- 

TATIOir. 

n.  Declaration : 

When  not  directed,  1.    Visitattov. 

PROMISE. 
To  pay  on  demand  when  able,  707.    8ta- 

TtTTl,  IV, 

PROMISSORY  NOTE. 

Ru««  or  BXCBAirOB  AVD  FftOXISSOBT  VOTBS. 

PROMOTIONa 
Pages  243, 424,  1041. 

PROSECUTION. 
Malicious,  169.    Juar,  I. 

PROVISIONAL  ASSIGNEE. 
Page  887.    Issoltbbt,  IV. 

PROVISO. 
Inarisible,  317.  CovsTavcTiosr,  L 

PUBLIC  COMPANY. 
I.  Statutory  powers,  47.    Railway,  IH  3, 

64.    H«iroAMus,  VI.  8. 
n.  Obligations  to  execute  and    maintain 

works,  64.    Mahdamus,  VI.  3. 
in.  See  W20  CoMPAVT. 

PUBLIC  OFPICER. 

Action  against;  execution  against  partner, 
972.    Bakk. 

PUBLIC  WORKS. 

Obligation  of  parties  to  take  precautions, 
225.    LAVOLoaD  Awn  Txvaitt,  IV. 


QUALIFICATION. 
Of  bnigess,  693.    Statutb,  XXX VH.  I. 

QUEEN'S  BENCH. 

Jurisdiction    in    municipal  compensation 

cases,  896.  Statute,  XXXVIL  6. 

QUO  WARRANTO. 

t.  When  refused  in  discretion  of  conrt, 

740.    Post,  IL  2. 
n.  Relator. 

1.  Estoppel  by  concurrence,  460.     Es- 
toppel, I.  2. 

2.  Affidavit  showing  who  is. 

A  rule  nisi  for  a  quo  warranto  infor- 
mation against  A.,  to  show  by  what  au- 
thority he  claimed  to  be  a  burgess  of  the 
borongh  of  L.,  was  obtained  on  the 
affidavit  of  C,  who  deposed  that  he  "  has 
directed  an  application  to  be  made"  for 
the  rule,  and  that  the  motion  ''will  be 
made  at  the  instance  of  this  deponent, 
as  relator ;  and  ihat  this  deponent  shall 
he  deemed  to  be  the  relator,  in  case  such 
rule  shall  be  made  absolute,  and  shall  be 
named  as  such  in  such  information,  in 


case  th  s  same  shall  be  filed,  uku  ikis 
court  shall  otherwise  order." 

Held  sufficient,  under  Reg.  Gen.  Mick. 
8  Vict. 

The  rule  was  sbtaiued  in  May,  1841. 
It  appeared  that  A.  was  placed  oa  the 
overseer's  list  of  September,  1840,  tad 
was  retained  on  the  burgess  roll  on  (be 
revision  of  November,  1840,  withoot 
objection.  C.  could  not  object  at  the  time, 
under  stat.  6  db  6  W.  4,  c  76, 1. 17,  his 
name  not  having  been  inserted  ia  ani 
bargess  list :  but  in  Michaelmas  tens, 
1839,  a  rule  was  made  absolute  to  issen 
his  name  in  the  burgess  roll :  no  fartber 
steps,  however,  had  been  taken  then- 
upon.  No  question  as  to  the  validity  of 
the  election  of  any  officers  of  the  boroogb 
depended  upon  A.'s  right :  and  the  fact 
appeared  to  the  court  10  be  that  C.  mide 
the  application  with  a  view  of  obtaiaisg 
an  indirect  decision  upon  his  own  claioL 

Upon  cause  being  shown,  (November 
2Sd,  1841,)  the  court,  in  its  discretkNi, 
re'fused  the  information.  RtgitiM  v.  J»- 
i/enon.  746 

8.  Laches  of,  740.    Ante,  2. 


RAILWAY. 

I.  I.  Proprietorship,  281.    Coxpavt,!. 

2.  Action  for  calls,  281.    CoxrAsv,  L 
IL  Clauses  relative  to  taking  property  for 

the  purposes  of  the  railway. 

1.  What  raises  an  intendment  that  bo 
agreement  could  be  made,  978.   Jvsis- 

DICTIOV,  1. 1. 

2.  Certificate  of  mistake  in  book  of  refer- 
rence,  what  it  must  show,  978.   Jcriu- 

DICTION,  I.  1. 

3.  Certificate  and  application  for  it,  con- 
stitute a  dispute,  when,  978.    Jrait' 

DTCTIOir,  I.  1. 

4.  Certificate  of  mistake ;  descriptios  of 
property  in,  978.    JiraisDicTios,!  !• 

6.  Compensation.    CoMFxirsATiov. 
IIL  Clauses  with  reference  to  public  streets 
and  roads. 

1.  Compliance  with  provisions  to  leave, 
or  purchaste  spaces,  978.  JuBuaicnti, 
LI. 

2.  Lowf  ring  of  roads. 

A  railway  act  gave  the  conpaij 
power  to  raise  or  lower  roads,  in  order 
the  more  conveniently  to  carrv  the  saae 
over,  under,  or  by  the  side  of  the  raihrar, 
and  provide  that,  where  any  bridge 
should  be  erected  for  carrying  the  rul- 
way  across  any  poblic  carriage  road,  not 
being  turnpike,  the  span  of  the  aitb 
should  be  of  a  height  from  the  snrfiioeof 
the  road  to  the  centre  of  the  arch,  of  noi 
less  than  sixteen  feet.  By  a  sabseqneat 
section,  which  followed  as  a  proviso  oa  a 
section  for  the  indemnification  of  parisbei 
as  to  their  parochial  rates,  nothing  in  tbf 
act  was  to  prejudice  any  of  the  r^ 
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uT  pfiTileges  of  any  parish  acting  under 
any  local  act. 

The  railway  was  carried  over  a  pahlic 
atreet,  not  being  a  turnpike  road,  in  the 
parish  cf  C,  at  a  level  which  made  the 
height  less  than  sixteen  feet  The  pave- 
ments of  the  parish  of  C.  are  vested  by  a 
local  act  in  commissioners,  without 
whose  consent  no  one  may  alter  the  form 
of  the  pavement,  or  put  up  any  posts, 
ACn  so  as  to  be  an  encroachment,  on 
pain  of  forfeiting  a  snnr  not  exceeding 
bL  nor  less  than  40f.  over  and  above  the 
expenses  of  reinstating,  &c. 

A  mandamus,  on  the  application  of  the 
commissioners,  was  directed  to  the  com- 
pany, commanding  them  to  make  the 
arch  conformable  to  the  provisions  of  the 
railway  act.  The  company  returned  that 
before  the  issuing  of  the  writ  they  were 
aboot  to  make  the  arch  conformable,  dtc, 
by  lowering  the  road,  but  the  commis- 
sioners prevented  them. 

Held,  on  motion  to  quash  the  return, 
that  the  company  had  a  right  to  obtain 
ihe  requisite  height  by  lowering  the 
street,  and  the  return  was  sufficient.  Me- 
gina  V.  Thi  Batitri%  CotuUut  Railway  Com- 
pany. 669 
3.  Approaches;  convenience. 

A  railway  act  (6  &  7  W.  4,  c.  xiv.) 
provided  that,  where  any  part  of  any 
road  should  be  cut  through,  taken,  dice, 
in  exercise  of  the  powers  given  to  the 
railway  company,  they  should  first  make 
another  roaa  instead  thereof  as  conve- 
nient for  passengers  and  carriages  as 
the  former  road;  and  that,  where  such 
road  was  tampike,  **  the  substituted  road, 
if  temporary,  shall  be  set  out  and  made, 
and  the  principal  road  shall  be  restored, 
within  six  calendar  months  aAer  the  com- 
mencement of  the  operation."  And  that, 
where  any  bridge  should  be  erected  for 
carrying  any  turnpike  road  over  the  rail- 
way, **  the  road  over  sach  bridge*'  should 
be  not  less  than  fifteen  feet  wide.  The 
level  of  the  ascent  of  every  such  bridge 
was  also  regulated. 

The  company  made  a  bridge  fifteen 
feet  wide,  with  approaches  at  each  end 
(197  and  126  yards  long  respectively,) 
for  eonvejring  a  turnpike  road  over  the 
railway,  and  took  part  of  the  former 
tompike  road  for  the  purpose  of  making 
the  approaches,  which  were  carried 
along  and  within  the  space  which  that 
road  had  occupied.  Oif  mandamus  to 
the  company  to  make  and  restore  such 
part  of  the  turnpike  road  according  to 
the  statute,  alleging  that  the  trustees  of 
the  road  had  duly  required  them  to  do 
BO  within  six  calendar  months  after 
commeLcementofthe  operation: 

fftid  that  the  company  were  bound  to 
make  the  approaches  as  wide  as  ^e 
turnpike  roaa  had  been.    And, 


HtU  no  sulBcient  return,  ih&t  the  ap- 
proaches, though  of  a  less  width,  were  as 
convenient  to  &e  public  as  they  could  be 
made  in  execution  of  the  powers  of  the 
act,  and  as  convenient  to  the  public  as 
the  original  road  had  been. 

Or,  that  the  company  could  not  now 
widen  the  approaches  without  taking  and 
purchasing  ftiore  land;  that  their  com- 
pulsory powers  of  purchasing  under  the 
act  had  expired  before  Uiey  were  called 
upon  to  widen ;  and  that  they  had  not 
then,  nor  have  since  had,  the  power  to 
take  or  purchase  land  for  such  purpose. 
'  lUgina  V.  BirmmgKam  and  Ohuetittr  RaiU 
way  Company,  47 

IV.  Clause  saving  privileges  of  parishes 

under  local  acts,  569.    Ant^  III.  8. 
y.  Mandamus. 
After  expiration  of  powers,  47.    Antd, 

nLS. 
VI.  Mortgage. 

A  railway  act,  11  O.  4,  db  1  W.  4>c. 
Ixi.,  empowered  the  company  to  purchase 
land  for  the  purposes  of  the  act,  to  levy 
tolls  for  carriage  on  the  railway,  and  to 
regulate  such  carriage.  No  other  person 
was  empowered  to  take  tolls.  The  act 
likewise  authorized  them  to  borrow  mo- 
ney, and  to  assign  and  charge  **  the  proper' 
iy  of  ike  eaOd  undxrtakmgt  tMd  ike  ratm,  UlUf 
and  other  tunu  arinng  or  to  arite  by  virtue 
of  thie  act^  as  security.  And  it  gave  a 
iorm  of  mortgage,  by  which  the  company 
were  to  assign  **thie  eaid  undertaking,  and 
aU  and  ringuiar  the  raiee,  toUe,  and  other 
Slum  ariting'*  &c.  Mortgagees  were  to 
be  entitled,  one  with  the  other,  to  their 
proportions  6f  the  said  rates,  tolls,  and 
s(ums  and  premises,  according  to  the 
sums  advanced,  without  preference  by 
reason  of  the  priority  in  date  of  mort- 
gage, dx.  Parties  holding  motcgages 
were  not  on  that  account  to  be  deemed 
shareholders 

Held,  that  by  such  mortgage  the  mort- 
gagee did  not  acquire  title  to  the  land, 
and  that  he  could  not  bring  ejectment  as 
on  a  demise  of  "the  said  undertaking, 
and  all  and  singular  the  rates,  tolls,"  Ac^ 
arising  by  virtue  of  the  act  Doe  dm, 
Myatt  V.  St,  Helen*i  Jtailway  Company, 

364 

RATES. 

I.  Poor.     Poon. 

II.  Settlement  by  pajrment  of,  488.    Pova, 
XXL  4. 

RECORD. 

When  noticed  without  affidavit,  341.    Gaa- 

TiomAai,  IIL 

RECORDARI  FACIAS  LOQUELAM 
Page  393.     Raraavnr,  L  1 

RECORDER. 
Pages  73, 85,  M,    Sissiovs,  I 
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RECTOB. 
Page  792.    Coftboxji,  I. 

REDEMISB. 
P^es  148,  147.    MoKTeA»B,  1. 4,  5. 

RE-ENTRY. 
Ia«CMibIeproriso,317.  Comtbvctmv,!. 

REFUSAL. 
I.  When  a  waiver  of  reasonable  time,  385. 

Law DLOED  AVD  Tbkakt,  IV. 
IL  Negatives  allegations  of  readiness  to 

perform,  326.    Landlord  aho  Tbvavt, 

IT. 
ni.  Of  alehouse  license,  96.  Sbmions,  4. 

RELATOR. 

Pages   4(10.     Eitofpsl,  h   8.    740,   Quo 

Wabraitto,  IL  2. 

RELIEF. 
Pages  325, 930,  n.    Poor,  XIX. 

REMEDY. 
L  CononireDt: 

AiT'unst  principal  and  bail,  113.    Baii- 
U.  Indictment  or  maudamus,  64.    Maboa- 

Mva,  VL  3. 

RENT.. 
Ancient,  parcelling,  792.    Coptrold,  L 

RENT  CHARGE. 
B«Mdy  by  distress,  925.  Dmtrms,  L  1. 

REPAIRS. 
External,  225.      Landlord   and    Tbnant, 

IV. 

REPEAL. 
Pages  72,  85,  98.    Ssaaiove,  L 

REPLEVIN. 
{.  Bond. 

1.  Effect  of  death  of  plaintiff  in  replevin. 

Declaration  against  surety  in  a  reple- 
vin bond,  conditioned  that  the  distrainee 
should  appear  at  the  next  county  court, 
and  then  and  there  prosecute  his  action 
wUh  ^eet,  (not  adding  wtkout  delay,)  and 
should  make  return,  dbc.;  assigning  for 
breach  that  the  distrainee  did  appear  in 
the  same  court  and  levied  his  plaint, 
which  plaint  afterwards  was,  at  the  in- 
stance of  the  distrainee,  removed  into  the 
Common  Pleas  by  re.  fa.1^^  but  that  the 
distrainee  did  not  appear  in  the  Common 
Pleas  at  the  return  of  the  re,  fa.  h. ;  and 
did  not  then  and  there,  or  at  any  time  or 
place,  prosecute  the  action  with  effect, 
though  a  reasonable  time  hath  elapsed ; 
and  that  atlerwards  the  distrainee  died. 

Plea.  That,  after  the  removal  of  the 
anit,  and  before  the  re./fl.  to.  was  return- 
able, the  distrainee  died,  whereby  the  suit 
abated. 

Replication.  That  the  distrainee,  in 
bis  lifetime,  while  the  plaint  was  pro- 
ceeding in  Hie  county  court,  sued  out  the 
fv.  feu  Uk,  and  thereby  delayed  the  plaint 
ana  suit,  and  prevented  them  froo*.  pro- 


ceeding in  the  county  court;  wherelbr« 

the  death  of  the  distrainee  was  no  e* 

ouse. 
On  demurrer  to  the  replication* 
BeUf,  that  the  record'showed  no  hrem< 

of  the  condition. 
And,  per  Coleridge  and  WightmaB«  Js^ 

that   the    replication  was  a  departsre. 

MorriM  v.  Matlknet.  293 

2.  Removal  by  re.  fa.  h,  not  a  breach  of 
condition  of  bond,  293.    Ante,  1. 

3.  What  is  a^prosecutioa  with  effect,  393. 
Antd,  1. 

IL  Pleading. 

1.  Departure,  298.    Ante,  1. 1. 

2.  Payment  into  conn. 

In  replevin  for  goods  taken  in  closes 
A.  and  B.,  defendanis,  under  stat.  3  &  4 
W.  4,  c.  42,  s.  21,  may  pay  money  into 
court  as  to  the  goods  taken  in  A.  aikd  to 
some  of  those  ti&en  in  B.,  and  avow  aod 
make  cognisance  as  to  the  residue  taken 
in  B.    Lambert  v.  Hepwortk.  729 

m.  Costs :  not  ordered  to  be  paid  by  per- 
son  not  party  to  the  record,  334.  Co«Ta» 
IIL 

REPLICATION. 
De  injurid,  225.    LARn&oaa  am9  Taajw, 

IV. 

REPUDIATION. 
Page  218.    VbbdorsjL 

REPUTATION. 
As  to  time  and  place,  476.    Pooa,  XQ. 

RESERVATION. 

L  When  it  operates  as  grant  by  lessee,  M8. 

Wa¥.  L 
n.  Construction  of  clause  reserving  right 

to  grant  way-leaves,  940.    Wat,  L 

RESIDENCE. 

L  Import  of  the  words  <*  A.  B.  of  P.,"  535. 
Poor,  XXL  18. 

n.  As  necessary  to  acquisition  of  settle- 
menu  488, 505.  513,  526, 630, 53&  PeoR, 
XVL  XVIL  XXI. 

III.  As  necessary  to  retain  settlement,  446, 
450,455.    Poor,  XV. 

rV.  Inference  of,  557,  n.    Pooa,  IX.  X 

RETAINER. 
Of  counsel,  157.    BARanrsR. 

RETURN. 
Harbas  Cornts.    MAasAiivs* 

REVERSION. 

I.  Injury  to,  by  excessive  construction  of 
way.  940.    Wat,  L 

n.  Intention  to  make  improper  use  of  pro- 
per way  no  ground  of  action,  940.  Wat,  L 

m.  Question  for  the  jury,  940.    Wat,  L 

RISK. 
Vendor  or  purchaser,  218.    Vwrssas,  L 

ROLIA  MASTER.  OF  THE. 
Return  to  a  habeas  corpus,  by  the  wai^ 
den  of  the  Fleet,  stating  that  a  prisoMr 


INDEX. 


1073 


eommitttd  to  his  custody  <*apon  the 
following  order,"  and  then  setting  out  an 
order  purporting  to  be  made  by  the  Master 
uf  the  Rolls: 

Held  insufficient,  as  not  directly  averr- 
ing by  whom  the  order  was  made. 

The  retnm,  being  amended,  stated  that 
the  committal  was  **  by  an  order  of  the 
Court  of  Chancery,  made  by  H.  Lord  L., 
Master  of  the  Rolls,  of  which  the  follow- 
ing is  a  copy,"  setting  it  out  as  before : 
Held  sufficient :  and  that  an  order  by  the 
Master  of  the  Rolls  was  properly  described 
as  an  order  of  the  Court  of  Chancery. 

The  order  stated  that,  the  prisoner 
being  brought  to  the  bar  of  the  court 
undtr  a  commission  of  rebellion  for  not 
putting  in  an  answer,  and  persisting  in 
his  contempt,  it  was  ordered,  on  motion 
by  counsel,  that  he  be  turned  over  to  the 
Fleet  prison,  and  remain  there  till  he  hath 
answered,  and  cleared  his  contempt,  and 
the  court  make  further  order : 

Held,  on  motion  to  quash  the  return  and 
discharge  the  prisoner :  That  no  further 
statement  of  a  warrant  or  authority  for 
the  committal  was  requisite ;  and  that,  on 
this  return,  the  court  would  not  intend 
that  the  order  might  have  been  made  else- 
where than  at  the  bar,  properly  so  de- 
scribed, of  the  Cfourt  of  Chancery ;  or  at 
such  a  lime  that  the  prisoner  might,  by 
the  practice  of  the  Court  of  Chancery,  or 
by  Stat  11  G.  4,  db  1  W.  4,  c.  36,  be  en- 
titled to  his  discharge  on  habeas  corpus. 

That,  the  order  appearing  by  this  state- 
ment of  the  Master  of  the  Rolls  to  be  made 
in  due  exercise  of  his  jurisdiction,  this 
court  would  not  receive  affidavits  to  show 
that  the  order  was  made  in  a  private  room 
and  not  in  court 

Also,  that  affidavits,  if  admitted,  to 
prove  that  the  Master  of  the  Rolls  was 
acting  elsewhere  than  at  his  court  in  the 
Rolls*  house  would  not  have  invalidated 
the  order ;  the  Master  of  the  Rolls  having 
a  jurisdiction,  which  this  court  would 
recognise,  when  sitting  elsewhere.  In  re 
Clarke,  619 

RULE. 

To  add  further  pleas :  drawn  up  on  read- 
ing what,  717.    Plia,  IL 

RULES  OP  COURT,  GENERAL. 

I.  Hil.  T.  4  W.  4»  Plkasivds  in  paettcu- 
LAm  ACTIONS,  L  3.  Effect  as  to  produc- 
tion of  documents,  254.     Bills,  VIIL  3. 

ZL  Hil.  Vac.  4  W.  4.  **  Directions  to  tax- 
ing officers."  Counsel's  fees,  937.  Wbit 
ov  raiAL. 

m.  Mich.  3  Vict  Affidavit  showing  rela- 
tor, 740.    Qoo  Wauvavto,  U.  2. 

lY.  Mich.  T.  6  Vict    Rules  of  the  prison. 

245 

RULES  OP  INFERIOR  COURT. 

Page  706.     Poom,  XXH. 
VOL.  ZLU.  135 


SCIENTER. 
When  it  must  be  alleged,  196.    Bills,  L  3. 

SCIRE  FACIAS. 
When  necessary :  before  execution  againnt 

Sartner  not  a  party  on  the  record,  972. 
iAKK. 

n.  To  repeal  a  patent,  969.    Patsvt,  II. 

SEAL. 

I.  One  of  several  parties,  580.    Dkbd,  1. 2. 

II.  Corporate,  what    appears  to  be,  580. 
DsBi),  I.  2. 

SESSIONS. 
I.  Quarter :  for  what  district 

1.  Concurrent  jurisdictions,  72.    Post,  2. 

2.  On  appeal  against  order  of  removal 
made  by  borough  justices. 

The  recorder  of  a  corporation  bavin? 
a  grant  of  quarter  session  under  stai. 
5  dt  6  W.  4,  c.  76,  s.  103,  with  the  powers 
described  in  s.  105,  may  try  appeals 
against  orders  of  removal  fr(>m  places 
within  the  borough. 

Where  the  sessions  for  the  countj 
wherein  such  borough  is  situate  had  cog- 
nisance of  such  appeals  under  stat  8  &  9 
W.  3,  c.  30,  before  the  Municipal  Corpo- 
ration Act  was  passed,  Qu^pre  whether 
they  still  have,  for  that  purpose,  a  con- 
current jurisdiction  with  the  borough 
sessions. 

Held  that,  if  they  have,  yet,  if  the  first 
sessions  at  which  it  is  practicable  to  ap- 
peal be  those  of  the  borough,  the  appeal 
should  be  brought  there.  Regina  v.  St, 
Edmunde,  SaHtbury,  72 

3.  Where  a  separate  court  of  quarter 
sessions  has  been  granted  to  a  borough, 
under  stat  5  dc  6  W.  4,  c.  76,  the  re- 
corder under  s.  105,  has,  in  such  court, 
exclusive  jurisdiction  of  appeals 
against  orders  of  removal  made  by  the 
borough  justices.  Regina  v.  Suffolk, 
Jutticei.  85 

4.  On  appeal  against  refusal  of  license 
by  borough  justices. 

Under  stat  9  G.  4,  c.  61,  s.  27,  an  ap 
peal  lies  to  the  county  quarter  sessions 
to  grant  an  alehouse  license. 

In  a  borough  having  a  separate  court 
of  quarter  sessions  under  stat  5  dc  6  W 
4,  c.  76,  s.  103,  the  recorder  cannot  try  an 
appeal  against  such  refusal,  that  power 
being  withheld  from  him  by  sect  105. 

But  an  appeal  against  refusal  of  a  li- 
cense by  justices  of  such  borough  may 
still  be  tried  at  the  county  sessions. 

Stat  5  db  6  W.  4,  c.  76,  s.  1 1 1,  exclud- 
ing the  county  justices  from  jurisdiction 
in  any  part  of  such  borough,  relates  only 
to  jurisdiction  exercised  out  of  sessions. 
Regina  v.  Deane.  96 

n.  Quarter :  proceedings  at 

1.  Effect  of  finding  by,  513,  548.  Poob, 
XVL  2,-4. 

2.  Right  decision  on  wrong  ground,  70&. 
Poos,  XXIL 
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9.  Effect  of  discharge  of  defendant  by, 
731.    Ckrtiokabi,  1. 3. 

4.  Alteration  of  judgment  at  same  ses- 
sions, 705.    Poor,  XXIL 

6.  Transmission  of  indictment  to  as- 
sizes.    Regina  y.  WrigUy.  732,  n. 

III.  Rale  of  practice. 

What  they  have  a  right  to  establish, 
705.    Poor,  XXII. 

IV.  Order  of. 

i.  Must  show  jurisdiction,  301.  Poor, 
V.  3. 

2.  Of  quarter  sessions  fonnded  on  order 
of  special  sessions ;  it  is  not  sufficient 
that  the  former  alone  shows  jurisdic- 
tion, 1037.    HioHWAT,  IV. 

SHARES. 
Transfer,  281,  321.    Cokvaitt. 

SHERIFF. 
Interpleader  rule. 

Claim  by  defendant  in  a  different 
character. 

When  the.  goods  of  a  defendant,  who 
alleges  that  he  holds  them  solely  as 
trustee,  are  taken  in  execution,  the  de- 
fendant, in  his  character  of  trustee,  may 
in  general  dispute  the  seizure ;  and  the 
sheriff  in  such  case  is  entitled  to  the 
benefit  of  an  interpleader  rule  under  sect 
6  of  Stat.  1  <&  2  W.  4,  c.  58.    But, 

Q^are  whether  this  would  be  so,  if  the 
defendant  had  possessed  the  goods  for  a 
long  time  under  circumstances  incon- 
sistent with  the  trust.   Fenwick  v.  Laycock. 

108 
SHIPPING. 
i    Master:    Authority  to    pledge  owner's 

credit. 
1.  In  a  home  port,  as  well  as  a  foreign 

one,  the  master  has  implied  authority 

to  borrow  money  for  the  necessary 

use  of  the  ship,  if  the  owner  is  absent 

and  no  communication  with  him  can 

be  had  without  great  prejudice  and 

delay. 

But,  where  the  ship  was  in  the  port  of 
Swansea,  and  the  owner  at  Llanelly,  only 
eleven  miles  distant,  and  the  master, 
being  in  want  of  money  to  clear  the  ves- 
sel, and  having  been  unable  to  raise  it 
(as  the  owner  had  directed)  by  selling 
part  of  the  cargo,  sent  three  messages  to 
the  owner  for  money,  but  received  no 
money,  whereupon  he  borrowed  10^  of 
the  plaintiff,  telling  him  of  the  applica- 
tions made  to  the  owner. 

Held,  that  the  master  was  not  authoriz- 
ed to  borrow,  and  that  the  lender  could 
not  recover  the  money  from  the  owner. 

Though  the  jury  found  that  the  money 
was  advanced  for  the  necessary  use  of 
Ihe  ship,  and  on  the  credit  of  the  owner, 
not  the  master.  Johnt  v.  Simons.  426 
9.  In  a  home  port,  as  well  as  a  foreign 
one,  the  master  of  a  ship  has  implied 
authority  to   borrow  money   on   the 


owner's  credit  in  case  of  ntomttf. 

But, 

Held,  that  the  master  had  no  implied 
authority  to  pledge  the  owner's  credit  i& 
respect  of  necessary  supplies  and  ad- 
vances for  the  use  of  the  vessel  darinf 
several  weeks  while  she  lay  at  Newport, 
Monmouthshire,  the  owner  during  all  the 
time,  having  resided  at  Plymouth,  and 
nothing  appearing  to  have  prevented  a 
communication,  if  desired,  between  the 
master  and  owner.    Slotuhouie  v.  Gnt. 

431,  D. 
n.  Apprentice,  458.    Poor,  XVTII.  I. 
III.  Delivery  in  substituted  ship,21&  Viv- 

D0R8,  L 

SIGNATURE. 
I.  Of  two  justices  to  a  jurat  in  the  singoiar 

number,  520.    Poor,  XXI.  1. 
n.  Purporting  to  be  signature  of  oficer, 

887.    IsrsoLTSxrr,  IV. 

SIMONY. 
Page  I.    ViaiTATiox. 

SOLICITOR. 
Attorkrt. 

SPECIAL  CASE. 
Page  513.    PooR,XVL4. 

SPECIAL  SESSIONS. 
For  Highway,  1037.     Hiobwat,  IV. 

SPECIAL  VERDICT. 
How  construed,  388.    Bills,  V.  L 

STAMP. 
1. 1.  Conveyance:  several  deeds. 

If  A.  profess  to  execute  a  conveyance 
by  attorney,  and  afterwards,  finding  that 
such  attorney  is  not  authorized,  execute 
personally  a  confirmation  by  a  separate 
deed,  it  is  enough  (under  stat.  65  0. 3,  c 
184,  Schedule,  Part  I.,  Conveyawce  m^ 
deed)  that  the  first  conveyance  have  an 
ad  valorem  stamp  on  the  consideralioa, 
and  the  confirmation  a  deed  stamp, 
though  not  amounting  to  an  ad  valorem 
stamp  on  the  original  consideration.  D^t 
dem.  Priest  v.  Weston,  ^ 

2.  A^  valorem,  240.    Ante,  1. 

3.  Confirmation,  249.     Ant^  2. 

4.  Matter  incident  to  conveyance. 

By  the  deed  of  settlement  of  a  joint 
stock  company,  the  shares  were  made 
transferable,  and  the  direct «rs  were  es)- 
powered  to  regulate  the  transfer,  aad  to 
require,  in  respect  of  such  transfer,  a 
covenant  from  the  transferee  to  observe 
the  company's  regulations,  dice,  as  to  hold- 
ers of  shares. 

The  directors  prescribed  a  fora  ot 
transfer  under  seal,  by  which  Ihe  Aare* 
holder  conveyed  his  mares  to  the  traas- 
feree,  to  hold  subject  to  the  regulations 
and  covenants  contained  in  and  msolred 
upon  pursuant  to  the  deed  of  settlemeoV 
and  the  transferee  covenanted  w^  ^ 
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party  eoDTejring,  sn^d  also  separately  with 
tnistees  on  behalf  of  the  company,  to 
abide  by  and  perform  all  the  said  regu- 
lations, &c. 

Held,  that  such  transfer  required  an  ad 
valorem  stamp  only,  and  not  an  additional 
stamp  under  stat  55  G.  8,  c.  164,  sched. 
part  I.  tit.  Comfeffanett  as  containing  mat- 
ter  besides  that  which  was  **  incident  to 
the  sale  and  couTeyance  of  the  property 
sold."     WoheUy  y.  Cox.  821 

IL  Bxemptions. 
Proceedings  under  bankruptcy. 

Assignees  of  a  bankrupt  sold  his 
houses  by  auction  for  the  benefit  of  the 
creditors,  and  the  purchaser  signed  a 
contract,  by  which,  after  reciting  the 
purchase,  and  payment  of  a  deposit,  he 
engaged  to  complete  such  purchase  on 
the  terms  of  the  conditions  of  sale,  which 
both  parties  agreed  by  the  contract  to 
fulfil. 

Held,  that  the  contract  was  an  instru- 
ment exempted  fr6m  stamp-duty  by  stat 
6  6.  4,  c.  16,  s.  98.     Flalher  v.  Stubbt. 

614 
STATUTE. 
fiBST :  Generally. 

1. 1.  CoDStraction.    Cobtstsuctiov,  IL 
3.  Statutory  powers,  47.    Railway,  III. 

8, 64.    Max DAMUB,  VI.  3,  7%,  Saaaioirs, 

1.2. 

3.  Agreement  by  party  not  to  avail  him- 
self of,  757.    Post,  IV. 

4.  Effect  of  compensation  clauses  on  re- 
medies between  the  parties  interested, 
226.    Lahdlord  aitb  Tbitavt,  IV. 

6.  Prohibitory,  when  not  available  but 
by  plea,  644.    Local  Goort. 

6.  Estoppel  from  setting  up  noncom- 
pliance with  statute,  281.    Goxpavt,L 

7.  Effect  of  descriptive  expressions  as  to 
the  locality  of  the  places  described, 
636.    Tbtal,  L 

8.  Title :  regard  had  to  it  in  construing 
the  act.    Hintan  v.  Dibbin,  663 

9.  Distinction  between  purview  and  pro- 
viso,'541.    PooB,XVIL2. 

10.  Clauses  of  general  repeal,  73,  86. 
Saaaioirs,  I. 

11.  Clause  saving  privileges  under  local 
acts,  569.    Rail  WAT,  IIL  2. 

Sxcokdlt  :  particular  statutes. 
IL  43  Eliz.  c.  2,  (Poor.)     Poor. 

III.  21  Jae.  1,  c.  3,  (Monopolies.) 
Sec.  6,  Pleading,  466.    Patkkt,  L 

IV.  21  Jac.  1,  c.  16,  (Limitations.^ 

Sec.  3.    Time  from  which  the  limitation 

runs. 

Defendant,  being  drawer  of  two  bills 
of  exchange  of  which  plaintiff  was 
holder,  gave  him  a  written  promise  that, 
in  consideration  of  plaintiff  having  agreed 
not  to  proceed  against  him,  defendant 
thereby  debarred  himself  of  all  future 
plea  of  the  Statute  of  Limitations  in  case 
of  his  being  sued,  and  thereby  promised 


to  pay  the  bills,  **  whenever  my  circum- 
stances may  enable  me  to  do  so,  and  I 
may  be  called  upon  for  that  purpose."  In 
an  action  of  special  assumpsit  on  this 
agreement : 

Held  that,  under  stat.  21  Ja.  1,  c.  16,  s. 
3,  the  limitation  of  actions  ran  from  the 
time  of  defendant  becoming  able  to  pay, 
though  plaintiff  had  made  no  demand, 
and  had  not  been  informed  by  defendant, 
or  otherwise  had  knowledge  of  such 
ability.    Water  v.  Thanet,  Earl,  767 

V.  29  C.  2,0.3.    (Frauds.) 
Seel.    Demises  under  seal,  580.    Dxxd, 
L2. 

VL  2  W.  A  M.  c.  5,  (Distress.) 
Sec.  3.    Hay  and  straw  in  the  slack,  926 

DiSTRSSS,  I.  1. 

VIL  3  &  4  W.  &  M.  (Poor.) 

Seel.  Hiring  and  Service,  541, 545, 547, 
n.    Poor,  XVIL 
Vm.  5  W.  db  M.  c.  11,  (Quarter  Sessions.) 

Sec.  3.    Costs,  341.    Cbrtiorari,  III. 

IX.  8  &  9  W.  3,  c.  30,  (Poor.) 

Sec.  6.  Appeals  against' orders  of  re- 
moval by  borough  justices,  72,  85. 
SissioHS,  I.  2,  3. 

X.  4  G.  2,  c.  28.     (Landlord  and  Tenant.) 
Sec.  6.    Rent  seek,  925.    Distrsss,  I.  1. 

XI.  9  G.  2,  c.  36.    (Mortmain.) 

Sec.  1.    Whether  it  refers  to  mortgages, 

212.      MORTXAIV. 

Xn.  12  G.  3,  c.  38.    (Christ  Church,  Mid- 
dlesex.) 
Sec.    15.     Pavement,    669.     Railwat, 

in.  2. 

Xm.  43  G.  3,  c.  141.    (Jastices.) 
Sec.  1.     Trespass,  when  maintainable, 

600.  JusTiGi,  vn. 

XIV.  50  G.  3,  c.  49.     (Poor.) 

Sees.  1,  2.  Appeal  against  overseer's 
accou  n  t,  30 1 ,  308.    Poo  r,  V.  2,  3. 

XV.  52  G.  3,  c.  93.    (Game.) 

Sched.  (L),  rule  12.  Recovery  of  penal- 
ties, 600.  .lusTicx,  vn. 

XVL  55  G.  3,  c.  184,  (Stamp.)     Stamp. 
XVIL  3  G.  4,  c.  23.    (Convictions.) 
Sec.  2.    Jurisdiction  of  different  justice, 

600.  JusTicx,  vn. 

XVm.  6  G.  4,  c.  16.    (Bankrupt) 

Sec.  98.     Exemption    from   duty,  614. 
Staxp,  IL 

XIX.  6  G.  4,  c.  57.    (Poor.) 

1.  Sec.  2.  Payment  of  rent,  506.  Poor, 
XVL  3. 

2.  Sec.  2.    Renting,  548.    Poor,  XVL  2. 

XX.  7  G.  4,  c.  46.    (Banking  Copartner- 
ships.) 

Sees.  9,  12,  13.    Action  against  public 
officer ;  execution  against  partner,  972. 
Bahk. 
XXL  7  G.  4,  c.  67.    (Insolvent  debtors.) 
Escape  of  prisoner   before    period  di- 
rected for  his  discharge,  771.    Escape. 
XXn.  7  G.  4,  c.  64.    (Criminal  Law.) 
1.  Sec  12.     Offence  within  600  yards  of 
bomidary  of  county,  636.    Trial,  L 
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9.  8ec.  90.     What  is  not  onred,  636. 

TBIAt,  I. 

XXni.  9  O.  4,  c.  89.     (EFidence.) 
Sec  4.  Conviction  of  peijary,  791.  Wit- 
vxii,  I.  3. 

XXIV.  9  G.  4,  c.  40.    (Pauper  Lunatics.) 
Sees.  80,  89,  88,  49, 46,  64.    Page,  450. 

Poo  a,  XV.  4.    488,  686.    Luitatic. 

XXV.  9  O.  4,  c.  61.    (Alehouses.) 

Sec.    97.   Appeal    against    refusal    of 
license,  96.    Sxssioirs,  I.  4. 

XXVI.  (Mortmain.)    Mobtmaiit. 
XXVn.  10  G.   4,   c.   44.     (Metropolitan 

police.) 

Sec  I.    Commissioners,  341.    Ckbtio- 
BABi,  m. 

XX Vm.    11  G.  4  A  1  W.  4,  c.  36.    (Con- 
tempts in  Equity.) 
Right  to  be  discharged,  619.    Rolls. 

XXEX.  1 1  G.  4  db  1  W.  4.  c  68.    (Common 
Carriers.) 
Sees.  1,  9.    Gross  negligence,  646.  Cab- 

BIXB,  XL 

XXX.  1  W.  4,  c.  18.    (Poor.) 

Sees.  1, 9.    Payment  of  rent,  505.  Poob, 
XVI.  3. 

XXXI.  1  dc  9  W.  4,  c  58.    (Interpleader.) 
Sec.  6.  Claim  by  defendant  as  trustee, 

108.    Shkbitv. 

XXXII.  9  &  8  W.  4,  c.  64.    (Boundaries.) 
Sched.  O.   Locality    of   boroughs,  636. 

Tbial,  L 
XXXin.  9  db  3  W.  4,  c.  71.  (Prescription.) 
Sees.  1,4,7.  Enjoyment  as  of  right  Unity 
of   possession.     Intenrention  of  life 
estate,  818.    PaxscBimoir,  I. 
XXXIV.  3  db  4  W.  4,  c.  49.    (Amendment 
of  the  law.) 
1.  Sec.  91.     Payment  into  court,  799. 

RXPLBTIB,  II.  1. 

9.  Sees.  96,  97.    Endorsement  of  name 

on  record,  737.    Wrnrass,  1. 9. 
XXX  V.  4  db  5  W.  4,  c.  76.    (Poor.)    Pooa. 
XXX VL  5  db  6  W.  4,  c,  50.    (Highways.) 
Sees.  65,  04,  95.    Pages  965.    Obdxb,  IL 

1037.    HioBWAT,  IV. 
XXXVIL  5  db  6  W.  4,  c.  76.    (Municipal 
Corporations.) 
1.  &£ec.  9.   Rates:  alms. 

Under  stat.  5  db  6  W.  4,  c.  76,  s.  9,  the 
occupier  of  a  house  within  a  borough  is 
entitled  to  be  a  burgess,  although  he  has 
not  paid  rates  imposed  by  the  council 
under  an  act  for  paving  and  lighting  part 
of  the  borough,  within  which  £e  house  is 
situate,  if  he  be  qualified  in  all  other 
respects. 

The  clause  as  to  payment  of  rate  in 
sect.  9,  relates  only  to  poor  rate  and 
borough  rate. 

In  Uie  clause  of  sect  9,  disqualifying 
persons  who  have  received  **  parochial 
relief  or  other  alms,"  the  word  **alms" 
applies  only  to  such  as  are  parochial ; 
If  ot,  Uierefore,  to  moneys,  distributed  an- 
annally  from  the  income  of  a  public 
charitable  institution  established  by  an 


iadividaal  for  the  ase  and  benefit  of  (be 
poor  hoasekeepers  of  the  boroagh  not 
receiving  parochial  relief  from  any  parish 
therein.    Rtgina  Y.UehfieUt  Jfoyor,  dee. 

693 
9.  Sec.  17.  Objection  to  name  on  bnrgess 

list,  740.    Quo  Wabbabto,  II.  9. 
8.  Sec.  98.    Disqualifying  contracts. 

Before  stat  6  db  6  Vict  c  104,  if  A. 
was  lessee  of  premises  ili^  property  of 
the  mayor,  aldermen,  and  Bhrgesses  of  a 
borough,  by  indenture,  under  the  seal  of 
the  mayor,  dtc,  between  the  mayor,  Ac, 
and  A.,  with  covenants  for  payment  of 
rent,  and  for  repairs,  and  with  liberty  to 
remove  buildings  erected  by  A.  dnriog 
the  term  (subject  to  a  proviso  thai  tb« 
mayor,  dbc  might  take  them  at  a  valua- 
tion at  the  end  of  the  term.)  A.  was  dis- 
qualified from  being  a  councillor  of  the 
borough,  as  being  interested  in  a  cootraet 
within  the  meaning  of  stat  5  dc  6  W.  4, 
c.  76,  s.  98. 

A  contract  between  such  parties  is 
a  contract  with  the  council ;  and  this, 
though  the  contract  were  made  before  the 
passing  of  stat  5  dc  6  W.  4,  c  76.  Bh 
gina  V.  York,  847 

4.  Sec.  98.     Administering  declaratioa, 
460.    EsTOPpSL,  I.  S. 

5.  Sec.  66.   Compensation :  jurisdictioa: 
admission  by  not  deciding. 

A  town  clerk  dismissed  from  office 
aiVer  stat  5  db  6  W.  4,  c.  76,  applied  u> 
the  town  council  for  compensation  aader 
sect  66.  They  resolved,  after  deliber^ 
tion,  that  considering  the  tenure  of  ibe 
office,  and  other  circamstances,  bis  claim 
was  inadmissible,  and  they  disallowed  it, 
reserving  to  themselves  the  right  of  ex- 
amining into  the  question  of  amount,  if 
their  decision  should  be  overruled  oa 
appeal.  No  other  determination  vas 
come  to  within  six  calendar  months  of 
the  application. 

Htld,  that  ihe  council  bad  so  far  deter- 
mined on  such  claim  within  the  six 
months  that  the  claim  could  not  be  **  con- 
sidered as  admitted,"  according  to  secL  €6, 
though  they  had  not  provisionally  fixed 
the  amount  of  compensation. 

On  appeal  to  the  Lords  of  the  Treasoiy 
against  a  judgment  of  the  town  eouncii 
on  a  claim  of  compensation,  the  Lords 
have  no  jurisdiction  to  inquire  into  tbe 
claimant's  title,  but  are  confined  to  the 
question  of  amount  And  this,  whether 
the  oflicer  has  been  dismissed  after  re-ap 
pointment  or  without  having  been  re 
appointed  since  the  passing  of  the  aet 

On  appeal  made  after  the  resolotioB 
above  stated,  the  Lords  of  the  Treasory 
adjudicated  on  the  title  and  awarded  a 
less  compensation  than  that  demanded ; 
and  the  appellant  then  moved  this  eoan 
for  a  man^mus  to  the  eonncil  to  give  a 
bond  for  the  san  'rigiaallj  VenaadeA 
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IM  in  case  of  an  admitted  claim 
under  sect  66.  The  court  on  caase 
shown,  ordered  a  mandamus  generally 
requiring  the  council  to  award  compen- 
sation. Regina  y.  Sandwich,  Mayor,  dec.  895 

6.  Sec.  66.   Jurisdiction ;  what  a  decision 
on  title :  boni  fide  appointment. 

On  the  death  of  a  town  clerk,  who  had 
served  thirty-two  years,  his  son  was  ap- 
pointed to  the  office,  six  months  before 
the  passing  of  the  stat  5  d^  6  W.  4,  c.  76. 
The  appointments  were  during  pleasure, 
but  the  usage  liad  been  that  they  were 
held  for  life  or  during  good  behaviour. 
In  January,  1836,  the  son  was  re-ap- 
pointed. In  1839  be  was  dismissed  for  a 
cause  other  than  misconduct  He  claimed 
compensation,  which  the  council  wholly 
refused,  and,  on  appeal,  the  Lords  of  the 
Treasury  decided  that,  as  the  appellant 
had  been  expressly  appointed  during 
pleasure,  when  the  intention  to  re-model 
Municipal  Corporations  had  been  long 
known,  they  considered  him  to  have  ac- 
cepted the  office  with  knowledge  of  what 
might  occur;  and  that,  adverting  to  the 
manner  of  his  appointment,  his  tenure  of 
.  interest  in  the  office,  and  all  the  other 
circumstances  of  the  case,  they  thought 
there  were  no  sufficient  grounds  for  an 
expectation  in  his  mind  that  the  office 
would  last  daring  his  life;  and  they  ac- 
cordingly determined  that  he  was  not 
entitled  to  any  compensation,  and  made 
their  order  accordingly. 

Held,  that  the  I^ords  of  the  Treasury 
had  assumed  to  decide  on  title,  and  not 
merely  on  the  value  of  an  office,  and  had 
therefore  exceeded  their  jurisdiction. 
And  it  not  appearing  that  the  appellant 
had  been  appointed  in  evasion  of  the 
statute,  this  court  awarded  a  mandamus 
calling  upon  the  town  council  to  assess 
compensation.  Regina  v.  Harwich,  Mayor, 
dec.  909 

7.  Sec  103.    Alehouse  licenses,  96.  Sas- 
sioirs,  I.  4. 

8.  Sees.  103,  111.    Recorder,  72,85,96. 

8B88IORt,  I. 

9.  Sched.  A.    Style  of  Corporations,  686. 
Tbial,  I. 

XXXVIII.  5  d(  6  W.  4,  c.  88,  (Patents.) 

I^ATKITir 

XXXIX.  6  &  7  W.  4,  c.  114.    (ConnaeL) 
Sec.  2.  Privilege  from  arrest,  157.  Bar- 

aiSTKR. 

XL.  1  d(  2  Vict  c.  UO.     (Creditor  and 
debtor.) 

1.  Sees.  3, 4.     Assignment  of  bailbond, 
113.    Bail. 

2.  Sec.  9.     Presence  of  attorney,  726. 
CoirsKirT. 

3.  Sees.  46, 106.    Evidence  of  proceed- 
ings, 887.    IirsoLvairr,  IV. 

4.  Sec.  59.    Voluntary  conveyance,  887. 
IirsoLVKifT,  rV.  •» 

XU,  3de4Victe.86.  (Church  discipline.^ 


Sees.  1,  25.  What  are  criminal  proceed 
ings,  and  how  instituted,  1.    Visita 
Tioir. 
Thirdly:    Statutes    local,  personal,    and 

public. 
XLII.  Birmingham  and  Gloucester  Rail 

way,  47.    Railway,  IIL  3. 
XLni.  Bristol  court  of  conscience,  644. 

Local  court. 
XLIV.  Bristol  dock,  64.    Maitdaxus,  VI.  3 
XLV.   Cheltenham   and   Great    Western 

Union  Railway  Company,  281.     Cox- 

PAITY,  I. 

XLVI.   Christ  Church,  Middlesex,   pave 

meats,  569.    Railway,  III. 
XL VII.   Eastern  Counties    Railway,  347 

CoxpxirsATiov,  II.  567.    Railway,  III. 
XL VIII.  Manchester  and  Leeds   Railway 

978.     JuRItDICTIOR,  1. 1. 

XLIX.   Saint  Helen's  and  Runcorn  Gap 

Railway,  364.    Railway,  VL 
FooRTHLY :  Private. 
L.  Kirkby  Lonsdale  tithes,  239.    Titbk. 

STRANGER. 

I.  To  the  record,  334.    Costs,  IIL 

II.  Covenantor's  liability  for  act  of,  225. 

LAlfDLORU  AUD  TxHART,  IV. 

IIL  Distress  on  his  goods,  925.  Distrxss, 
LI. 

STRAW. 
Page,  925.    DitTRsts,  L  1. 

SUBORNATION. 
Page,  721.     WiTRsts,  L  8. 

SUGGESTION. 

L  Not  sufficient  to  support  award  of  execu- 
tion against  partner  not  a  party  on  the 
record,  972.    Bark. 

n.  As  to  place  of  trial,  when  refused,  636. 
Trial,  L 

III.  That  defendant  lived  within  jurisdic- 
tion, 644.    Local  court. 

SUMMONS. 

When  not  dispensed  with  by  compulsory 
appearance,  600.    Justicx,  VII. 

SUPERSEDEAS. 
Of  justice's  order,  705.    Poor,  XXH. 

SURETY. 
Apttts  dei,  293.     Rxplrvir  L  1. 

SURPLUSAGE. 
Rejection  of,  636.    Trial,  I. 

SURVEYOR. 
Of  highways,  265.    Order,  II. 


TAXATION. 
Page,  937.    Writ  or  trial. 

TENDER. 

L  .When  not  necessary  of  specific  sum. 

Defendants,  common  carriers,  refused 

to  redeliver  plaintiff's  goods  which  they 

had  carried  for  him,  except  on  payment 

of  52.  &••  charges.    He  insisted  that  ht 
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not  liable  to  pay  anj  thing ;  but,  oiii- 
mately,  defendants  having  said  that  they 
woald  take  nothing  less  than  the  whole 
8nm,he  paid  the  whole  to  regain  his  goods, 
protesting  that  he  was  not  liable  to  pay 
any  thing;  and  that,  if  he  was  liable,  the 
charge  was  exorbitant.  He  had  not  ten- 
dered or  named  any  smaller  sum.  After- 
wards, without  having  demanded  the 
return  of  any  surplus,  he  brought  assump- 
sit for  money  had  and  received,  claiming 
by  his  particular  the  whole  sum,  as 
having  been  paid  in  order  to  obtain  pos- 
session of  his  goods,  under  protest  that 
he  was  not  liable  to  pay  the  same  or  any 
part  thereof;  or,  if  he  was  liable  to  pay 
some  part,  that  the  sum  was  exorbi- 
tant. The  jury  found  that  the  defend- 
ants were  entitled  to  charge  1/.  lOt.  Bd, 

Htld,  that  plaintiff  was  entitled  to  re- 
cover the  difference,  in  this  form  of  action. 

And  that  it  was  not  necessary  to  his 
right  of  recovery  that  he  should  have 
tendered  any  specific  sum. 

Per  Patteson,  J.,  and  Coleridge,  J. 
The  particular  gave  sufficient  notice  that 
plaintiff  sought  to  recover  the  whole,  or 
the  part  he  was  entitled  to. 

Semble,  per  Patteson,  J.,  that,  if  a  party, 
simply  denying  that  any  thing  is  due, 
tenders  a  sum,  which  is  accepted,  but 
exceeds  the  sum  legally  demandable,  he 
cannot  recover  back  the  excess.  Ash' 
moU  V.  WainwrigfU,  837 

n  When  binding  on  the  party  making  it, 
637.    Ante,  I. 

TENEMENT. 
I.  Parcelling,  792.    CoPTaoLn,  I. 
IL  Settlement  by  renting.    Poor,  XVL 

TIME. 
I.  Certainty  of. 

When  essential  to  make  a  covenant 
operate  as  a  redemise,  147.    Mortoaok, 
1.5. 
IT.  Reasonable  time. 

1.  In  which  vendee  must  repudiate  part 

performance,  SI 8.    Vsimons,  I. 
S.  Right  to,  how  affected   by    absolute 
refusal,  225.    Laitdlord  avd  Tkrart, 
IV. 
m.    Suggestion  as  to  place  of   trial  re- 
fused after  trial  in  wrong  county,  636. 
Trtal,  I. 
JV.  Computation  of. 

Thirty  years  next  before  action  brought, 

818.      PBBflCRIPTIOir,  I. 

y.  Lapse  of  time. 

1.  Of  possession  of  goods  inconsistent 
with  trust,  108.    Shbrivv. 

2.  Questions  for  jury  as  to  payment  of 
interest  by  mortgagor.  Doe  dan.  Gro^ 
hamy,  Hamkin$.  214,  n. 

¥1.  Of  taking  objections. 

To  mandamus  as  being  improper  re- 
«iedy»  64w    Mardaxus,  VI.  8. 
^FQ.  Of  birth ;  hearsay,  476.    Poor,  XL 


VUL  In  examiBations  aiki  gnniRdi  of 
appeal,  500,  626,  533.  Poor,  XVL  L 
XVIL  5,  6. 

TIN. 
Rateability  of  toll,  862.    Poor,  L 

TITHB. 

Milk. 

Milk  drawn  from  the  cow  by  hand, 
and  given  to  the  calf  before  it  beoomes 
titheable,  is  exempt  from  tithe,  as  veil  as 
milk  sucked  by  the  calf.  Fithtr  v.  Ar- 
relL  m 


TITLE. 
I.  Admission  that  it  has  expired,  256.    Ei 

TOPPEL,  IV. 

IL  Jurisdiction  as  to,  in  municipal  com- 
pensation   cases,  895,   909.     Statcts, 

xxxvn.  5.  6. 

in.  Of  act,  636.    Triai.,  I. 

TOWER  OP  LONDON. 
Page  789.    NoTics,  L  3. 

TOWN  CLERK. 
Pages  896,  909.    Statutr,  XXXYIL  i,  1 

TRANSFER. 
Of  shares,  281.    Compart,  I.  821.    Stamp 

L4. 

TRAVERSE. 
Plsadiho,  XVIL 

TRESPASS. 

L  Who  may  m9'ntain. 

1.  Not  lease*   nefore  entry,  183.    M•l1^ 

OASX,  I.  3. 

2.  Not  mortgagee  before  right  to  panc»> 
sion  attaches,  133.    Mortoaor,  L  S. 

IL  For  what  injuiy. 

1.  Against  surveyors  for  pmaing  hedges 
under  invalid  order,  265.    ORDSR,n. 

2.  Distress  for  poor-rates ;  questioi^  of 
amount  not  triable,  863.    Poor,  L 

6.  Against  justice,  600.    Jutrici,  VQ. 

TRIAL. 

L  In  wrong  county. 

Indictment  at  quarter  sessions  for  the 
borough  of  8.,  stated  that  A.,  late  of  the 
parish  of  M.,  in  the  county  of  N.,  and  in 
the  borough  of  8.,  oo,  dec.,  at  tkt  pmk 
aforeund,  in  the  borough  aforesaid,  coa- 
mitted  an  assault.  The  marginal  venue 
was  ''Borough  of  8."  The  parish  is  eD- 
tirely  in  the  county  of  N^  the  rest  of  the 
bofOMgh  in  the  county  of  L.  Defendant 
removed  the  indictment  by  certiorari,  aod 

,  a  venire  was  awarded  inta  the  county  of 
Ln  where  he  was  tried  and  convicted. 
.The  9fienee  was  committed  in  a  part  of  the 
parish  which  is  in  the  borough,  and  with- 
in 500  yards  of  the  boundary  of  L.  J3Ui 
that  the  venue,  as  laid  was  in  N.,  and,  noc* 
withstiinding  the  proceedings  under  the 
certiorari,  that  the  trial  was  without  jurisi 
diction*  aa4  iodgme&t  most  be  armc^ 
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That  the  words  "  at  the  parish  afore- 
aaid**  coald  not  be  rejected. 

That  for  the  trial  to  be  good  in  either 
county,  under  7  G.  4,  c.  64,  s.  12,  the  of- 
fence mast  have  been  laid  and  tried  in 
one  and  the  same  county; 

That  7  G.4,  c.  64,  8.  20,  cures  a  wrong 
▼enue,  but  not  a  venire  into  a  wrong 
county ; 

That  the  court  would  not  remedy  the 
defect  now,  by  entering  a  suggestion  that 
a  proper  trial  could  not  be  had  in  N* 

The  style  of  the  borough,  as  given  in 
sched.  (A)  to  stat  5  A  6  W.  4,  c.  76,  is 
"Mayor,"  dtc,  **of  the  town  or  borough 
of  8.  in  the  county  of  L. ;"  and  in  sched. 
(O)  to  the  Stat  2  d(  3  W.  4,  c  64,  it  is 
classed  as  being  in  the  county  of  L. 

ffeld,  not  to  prove  that  the  whole  bo- 
rough was  in  L.,  nor  to  transfer  any  part 
of  it  from  N.  to  L.  Regina  v.  MitcheU,  636 
n.  Right  to  begin.    Down$  y.  Cooper.  268,  n. 

TRUST. 
L  Interest  in  land,  of  cestui  que  trust,  659. 

POOB,  XV.  1. 
II.  To  permit  mortgagor  to  receive  rents  till 

default,  143.    MoBTOAea,  L  4. 

TRUSTEE. 
I.  Defendant  may  in  general  diapale  seizure 

of  trust  goods,  108.    Sbbbiff. 
IL  Effect  of  possession  inconsistent  with 

trust,  108.    SBBBinr. 
IIL  Acknowledgment  by  cestui  que  trust, 

paying  rent  to,  569.    Poob,  XY,  1, 

TURNPIKE. 

Usual  obligation  as  to,  in  railway  acts,  47. 

Railwat,  m.  3. 


UNDERTAKING. 

To  give  material  evidence  in  county,  789. 

NoTicx,  I.  3. 

UNITY  OF  POSSESSION. 
Page  813.    PRBscaimov,  L 

USER. 
As  of  right,  813.    PazseaimoK,  L 


VENDORS  AND  PURCHASERS. 
L  Goods ;    repudiation   of  part   perform- 
ance. 

Defendant,  by  letter,  requested  that 
plaintiff,  a  coal  merchant  at  Stockton, 
would  send  to  him  at  Soathampton,  as 
early  and  as  low  as  possible,  from  200  to 
300  tons  of  coals,  either  by  the  Naviga- 
tor or  other  vessel. 

Plaintiff',  by  letter,  consented.  The 
Navigator  could  not  be  obtained,  and 
would  not  have  carried  200  tons. 

Plaintiff',  on  31st  December,  shipped 
168  tons  for  Southampton  by  another 
Tvssel,  and,  by  letter  of  the  same  date»  in- 
fiMrmed  defendant  that  he  had  done  so, 


stating  also  that  he  had  drawn  at  two 
months  for  the  price,  payable  in  London. 
He  also  enclosed  an  invoice,  and  asked 
if  he  should  engage  another  ship  to  make 
up  the  quantity.  Defendant  returned  nc 
answer.  On  January  6th,  the  ship  with 
the  coals  was  lost.  Plaintiff*,  according 
to  the  notice  in  his  letter,  drew  a  bill  on 
defendant,  which  was  paid  into  a  banker's 
-  at  Stockton,  reached  Southampton  abou 
a  week  after  December  31st,  and  wa» 
presented  to  defendant  for  acceptance. 
Defendant  who  had  heard  that  the  ship 
was  lost,  refused  to  accept. 

Heldj  that  defendant  was  liable  for  the 
price  of  the  152  tons  as  goods  sold  and 
delivered  ;  for  that,  if  he  meant  to  repu- 
diate the  part  delivery  by  another  ship 
than  the  Navigator,  he  should  have  stated 
so  in  answer  to  the  plaintiff''s  letter ;  that 
he  was  not  entitled  to  defer  such  answer 
till  the  arrival  of  the  bill;  and  conse- 
quently that,  if  plaintiff*  had  improperly 
departed  from  the  terms  of  the  contract, 
defendant  had  waved  the  right  of  object- 
ing. Rickardton  v.  Dunn,  218 
n.  Goods;  delivery. 

In  substituted  ship,  218.     Vbitdobs, 
Ant6, 1. 

VENIRE. 
Into  wrong  county,  636.    Tbial,  I. 

VENUE. 
Page  636.    Tbial,  I. 

VERDICT. 
Defects,  not  cured  by,  376.    CoirsTAB&a. 

VESTING  ORDER. 
Page  887.    IirtOLVBirr,  IV. 

VESTRY. 
Approval  by,  808.    Poob,  V.  2. 

VIDELICET. 
Pages  814   Patxeitt,  II.    916.  Plbavivo, 

XV.  2. 

VISITATION. 
The  Archbishop  of  York,  after  the  passing 
of  Stat  8  d(  4  Vict  c.  86,  cited  the  dean 
and  chapter  of  York  (enjoining  them  to 
cite  the  canons,  registrar,  and  officers 
whose  presence  might  be  required)  to  ap- 
pear al  a  visitation  of  the  dean  and  chap- 
ter, and  canon  ically  to  receive  and  sub- 
mit to  the  archbishop*s  intended  "  metro- 
political  visitation,  examinations, due  con* 
rections,"  dec,  to  exhibit  their  statutes, 
dec,  if  required,  pay  the  due  procurations, 
and  further  to  do  and  receive  what  the 
business  and  nature  of  such  a  visitation 
require.  He  also  appointed  a  commissary 
for  holding  the  visitation  in  his  absence, 
for  correcting  and  punishing  by  ecclesi- 
astical censures  whoever  should  be  con- 
tumacious, ibr  administering  articles  in 
writing  to  the  dean  and  chapter,'  and  re- 
ceiving their  presentments  and  answera. 
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and  for  adjourning  and  prorogaing  sach 
Tisitation  from  time  to  time  and  place, 
and  completing  and  dissolving  the  same, 
and  for  doing  every  thing  else  appertain- 
ing to  the  nature  and  qnality  of  the  said 
visitation.  The  visitation  was  holden, 
and  articles  of  inquiry  delivered  to  the 
dean  and  chapter,  touching  the  adminis- 
tration of  their  funds,  performance  of  di- 
vine service,  6cc.  A  canon,  in  reply  to 
an  article  as  to  the  repair  of  chancels, 
sent  in  a  statement  imputing  simony  to 
the  dean,  which  was  afterwards  commu- 
nicated to  the  dean  by  a  private  letter 
from  the  commissary.  At  an  adjourned 
meeting,  of  which  the  dean  had  notice, 
but  which  he  (unavoidably  as  he  said) 
did  not  attend,  the  canon  delivered  a 
fuller  statement  of  the  charge  from  a  pa- 
per, which  was  afterwards  deposited  with 
the  actuary.  The  commissaiy  appointed 
a  day  for  hearing  evidence,  and  the  dean 
was  requested  by  letter,  written  at  the 
archbishop's  desire  by  his  secretary,  to 
attend  and  meet  the  accusation.  No  for- 
mal articles  or  libel  were  ever  exhibited; 
nor  was  the  dean  ever  cited  to  answer 
any  charge.  On  the  appointed  day  the 
dean  attended,  but  disclaimed  the  juris- 
diction, obstructed  the  proceedings,  was 
pronounced  in  contempt,  withdrew  :con- 
tumaciously,  and  did  not  appear  again. 
The  commissary  decreed  to  proceed  in 
pcenam  in  his  absence,  and  heard  counsel 
and  evidence  on  the  charge,  but  refused 
to  hear  counsel  for  the  dean  till  he  should 
purge  his  contempt, which  was  not  done; 
and  the  commissary  gave  judgment,  de- 
claring the  charge  proved,  and  that  sen- 
tence of  deprivation  must  be  passed. 
The  archbishop  then  passed  sentence,  by 
which  he  recited  the  above  proceedings, 
and  adjudged  that  the  dean  had  commit- 
ted and  was  convicted  of  simony,  and 
was  in  contempt,  deprived  him  of  the 
dignity  and  place  of  dean,  6oc,,  and 
monished  him  not  in  future  to  u$e  the 
dress  or  ensigns  of  a  dean,  on  pain  of  the 
greater  excommunication.  The  visita- 
tion was  then  adjourned. 

On  motion  for  a  prohibition  to  the 
archbishop  and  commissary  against  pro- 
ceeding further  in  the  ncatier  of  the 
said  charge  of  simony,  or  executing  or 
giving  effect  to  the  sentence ; 

HeUf,  I.  That  the  inquiry  before  the 
commissary  was  not  a  mere  incident  to 
the  visitation,  but  became  a  distinct 
criminal  proceeding  when  the  commis- 
sary entered  upon  the  examination  of 
proofs  as  above  stated,  with  a  view  to 
punishment 

%  That  such  inquiry  was  a  "criminal 
proceeding"  within  stat  3  d^  4  Victc.  86, 
8.  S3,  those  words  not  being  restrained 
by  the  recital  of  sect.  1,  which  mentions 


only  "pf  )ceeding  in  causes  for  the  eor< 
rection  <  f  clerks.** 

3.  That  an  archbishop  or  bishop  exer- 
cising his  general  authority  as  viritor  of 
an  ecclesiastical  body,  (and  not  visiliag 
under  the  statutes  of  a  particular  foondi- 
tion,)  acts,  not  personally,  but  as  a  jadge 
in  a  court,  and  must  follow  established 
forms  of  process  and  inquiry,  at  least 
in  hearing  accusations  with  a  view  to 
punishment    And,  therefore, 

4.  That  the  proceeding  in  question  was 
not  within  the  resenration  in  stat  3  dt  4 
Vict  c.  86,  s.  26,  of  any  authority  which 
the  archbishops  or  bishops  may  exercise 
personally,  and  without  process  in  court 
Consequently, 

6.  That  the  proceeding  could  not  be 
legally  instituted  otherwise  than  as  sUL 
3  db  4  Vict  c.  86,  directs. 

6.  That  a  prohibition  could  not  proper- 
ly  have  been  moved  for  before  the  visitor 
proceeded  to  sentence,  but  that  it  might 
'  well  be  applied  for  afterwards,  aod  the 
sentence  had  a  continuing  operation,  and 
as  the  court  did  not  appear  to  have  dis- 
solved at  the  time  of  the  motion. 

Prohibition  granted,  without  calling 
upon  the  applicant  to  declare.  /•  n 
Dtan  of  York.  1 

VISITING  JUSTICES. 
Page,  433.    Luvattc,  L 

VOLUNTARY  CONVEYANCE. 

I.  When  void,  though  for  benefit  of  all  the 

creditors,  88V.    (srsoLVXHT,  lY. 
n.  See  also  Thomat  /.  Thoma$.  860 


WALL. 
External,  226.  Lavolomd  aito  TBVA3rT,IT. 

WARRANT. 

I.   COTTSTABLX.      JuBISDTCTIOV,  L  1. 

n.  When  not  equivalent  to  a  summons. 
Jona  V.  Gordon.  ^ 

WARRANTY. 
Of  consideration,  196.    Bius,  L 1 

WAY. 

I.  Construction  of  clanse  in  a  lease  reserv- 
ing way-leaves. 

The  following  facts  appeared  on  bill 
of  exceptions. 

The  Dean  and  Chapter  of  Durham, 
being  seised  in  fee  of  lands  in  that  coao- 
ty,  demised  them,  in  1832,  to  W.,  by  is- 
deniure  between  them  and  him,  contain- 
iog  this  clause. 

**  Except  and  always  reserved  out  of 
this  present  lease,  indenture  or  grant,  the 
woods,  underwoods,  and  trees  now  grow- 
ing, or  hereafter  to  grow,  upon  the  said 
demised  premises,  and  the  mines,  qoar- 
ries  and  seams  of  clay  within  and  onder 
the  same,  with  full  and  free  authoritf  and 
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power  to  cat  down,  take  and  carry  awaj 
the  said  wood  and  trees,  and  to  dig,  win, 
work,  get  and  carry  away  the  said  mines, 
qnarries,  and  seams  of  clay,  with  free  in- 
gress, egress,  and  regress,  way-leave,  and 
passage,  to  and  from  the  same,  or  to  or 
from  any  other  mines,  qnarries,  seams  of 
clay,  lands  and  grounds,  on  foot  and  on 
horseback,  and  with  carts  and  all  manner 
of  carriages,  and  also  all  necessary  and 
convenient  ways,  passages,  conveniences, 
privileges,  and  powers  whatsoever  for  the 
parposes  aforesaid,  and  particularly  of 
laying,  making,  and  granting  wagon*way 
or  wagon-ways,  in  and  over  the  said  pre- 
mises or  any  part  thereof,  paying  reason- 
able damages  for  spoil  of  ground  to  be 
thereby  done,  upon  the  adjudication  of 
two  indifferent  persons  to  be  chosen  by 
the  parties,  always  excepted  and  reserved 
to  the  said  dean  and  chapter,  their  suc- 
cessors, grantees,  or  assigns." 

Afterwards,  the  lessors  granted  to  a 
railway  company,  for  a  term,  liberty  to 
enter  the  demised  lands,  and  to  make  and 
maintain  a  double  main  road  or  way  over 
them,  and  to  use,  and  grant  the  use  of 
such  way,  for  the  conveyance  of  passen- 
gers, coals,  and  goods.  The  company 
then  made  a  railway  over  the  lands,  which 
W.,  before  the  last-men lioned  grant,  had 
demised  to  a  tenant 

W.  sued  the  company  for  damage  to 
his  reversion.  The  company  pleaded  the 
reservation  in  the  first  mentioned  inden- 
ture, which  they  alleged  to  have  been 
made  between  the  dean  and  chapter  of 
the  one  part,  and  plaintiff  of  the  other, 
and  sealed  with  the  chapter  seal,  and 
averred  that  they  as  the  servants,  and  by 
command  of  the  dean  and  chapter,  en- 
tered for  the  purpose  of  making,  and 
made,  over  the  demised  lands,  a  road 
or  way,  being  such  a  road  or  way  as  was 
within  the  intent  and  meaning,  and  could 
and  might  be  made  by  virtue,  of  the  re- 
servation. Replication,  admitting  the 
seisin  of  the  dean  and  chapter,  and  plain- 
tiff's holding  under  the  first-mentioned 
demise,  de  injurii  absque  residuo  causo. 
Issue  thereon. 

It  was  proved  on  the  trial  that  the  rail- 
way was  adapted,  and  of  proper  width, 
for  carrying  on  a  traffic  in  coals  with 
certain  parts  of  the  county ;  that  a  rail- 
way fitted  for  such  traffic  would  also 
carry  passengers,  which,  however,  would 
make  no  difference  to  the  land,  but  only 
increase  the  wear  and  tear  of  the  rails : 
that  the  railway  was  not  yet  formed  over 
plaintiff's  land,  but  had  reached  a  point 
within  300  yards  of  it,  and  that,  from  that 
point  passengers  were  carried  on  the 
railway.  The  judge,  in  summing  up,  di- 
rected the  jury  that,  if  the  railway  was 
made  over  plaintiff's  land  for  other  pur- 
poses as  well  as  for  carrying  coals  or 
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other  minerals,  it  was  not  within  the  re- 
servation, and  they  must  find  for  the 
■  plaintiff;  which  they  did. 

On  such  bill  of  exceptions  and  writ  of 
error :  the  Court  of  Exchequer  Chamber 
awarded  a  venire  de  novo,  and  held : 

1.  That  the  right  reserved  to  the  dean 
and  chapter  was  only  that  of  making  and 
using  ways  and  granting  way-leaves  for 
the  purpose  of  getting  the  excepted  wood 
and  minerals ;  not  for  general  purposes, 
nor  for  carrying  coals  and  minerals  from 
whatever  mines  gotten ;  nor  for  carrying 
coals  and  minerals  of  their  own,  gotten 
elsewhere  than  on  the  demised  lands. 

2.  But  that  if  the  road,  when  made, 
was  such  as  the  reservation  authorized, 
the  intention  to  use  it  for  a  purpdse  not 
authorized  was  no  ground  for  an  action 
by  the  reversioner,  though,  if  the  intent 
were  carried  into  effect,  the  tenant  might 
be  entitled  to  bring  trespass. 

•  3.  That  the  proper  questions  for  the 
jury  were,  whether,  when  the  road  was 
formed,  it  had  become  necessary  or  ex- 
pedient for  the  railway  company  to  make 
a  road  for  the  purpose  of  getting  the  ex- 
cepted minerals ;  and,  if  so,  whether  the 
road  made  was  a  proper  road  for  that 
purpose,  assuming  that  it  would  be  used 
for  no  other :  and  that,  if  either  question 
were  answered  in  the  negative,  plaintiff 
might  recover  damages  for  an^  injury 
caused  by  the  railway,  of  sufficient  per- 
manence to  affect  the  reversion. 

4.  Held  also,  that  the  right  retained  by 
the  dean  and  chapter  was  not  properly  a 
subject  of  exception  or  reservation,  but 
an  easement  newly  created  by  way  of 
grant  from  the  lessee.  Durham  and  Sut^ 
derlani  Railway  Company  v.  Walker,    940 

n.  Legal  effect  of  reservation  of  way-leaves. 
Durham  and  Sunderland  Railway  Con^any 
V.  Walker.  967 

m.  Presumption  of  due  execution  of  gran*, 
940.    Ante,  I. 

IV.  Effect  of  intention  to  make  improper 
use  of  proper  way,  940.    Ant^  I. 

V.  Action  by  reversioner,  940.    Ante,  I. 
VL  Question  for  jury,  940.    Antd,  L 

WIFE. 
Biaoir  AWD  Fsxb.    Mabbiaab. 

WITNESS. 

I.  Competency :  against  co-defendant 

1.  Held,  (before  stat.  6  db  7  Vict  c.  85,) 
that,  where  one  of  two  joint  defendants 
in  an  action  on  a  contract  has  suffered 
judgment  by  default,  he  may,  if  noi 
otherwise  interested  in  procuring  a 
verdict  for  the  plaintiff,  be  called  by 
him  as  a  witness  against  the  other  de- 
fendant    Pipe  V.  Steele.  ^    733 

2.  Drawer  of  bill  in  action  by  endorsee. 
In  an  action  by  endorsee  of  a  bill  of 

exchange  against  acceptor,  defendant 
pleaded  a  plea  showing  that  the  endorsee 

4Y 


lose 


IKDBX. 


saed  for  a  preTioos  endorser,  who  had 
broken  the  agreement  which  waa  the  con- 
sideration for  drawing  and  accepting. 
Held,  (before  stat  6  6^7  Vict  c.  85,)  that 
the  drawer  might  be  rendered  a  compe- 
tent witness  for  the  defence  by  his  name 
being  endorsed  on  the  record,  under  stat 
3  dt  4  W.  4,  c  42,  ss.  26,  27.  Kiipack  ▼. 
Major,  787 

3.  ConWction  of  perjnry. 

A  person  convicted  of  perjury  or  sub- 
ornation of  perjury,  and  having  under- 
gone the  punishment,  cannot,  under  stat 
9  G.  4,  c.  32,  s.  4,  make  an  affidavit  to 
be  used  in  showing  cause  against  a  rule 
calling  upon  ano&r  party  to  answer 
matters,  dtc. 

And  an  affidavit  so  made  was,  on  mo- 
tion, taken  off  the  file,  though  the  person 
making  it  had  been  the  agent  of  the 
party  prosecuting  the  rule  in  transac- 
tions between  him  and  the  party  showing 
cause,  and  his  evidence  tended  to  excul- 
pate the  latter.  In  re  Sawffer.  721 
n.  Professional  confidence.  Document 
received  from  client 


For  the  purpose  of  letting  in  secondary 
evidence,  the  attorney  of  the  hostAe 
party  may  be  asked  whether  he  has  pos- 
session of  a  document,  though  it  appeals 
that  he  obtained  it  from  his  client  only  in 
the  course  of  communicalioB  with  refer- 
ence  to  the  cause.    CoaU$  v.  Bink.     253 

WRIT  OF  INQUIRT. 
Production  of  bUl,  254.  Bius,  YIH  2. 

WRIT  OF  TRIAL. 
Employing  counseL 

An  attorney  employing  eoonael  on  a 
writ  of  trial  (in  a  case  not  within  the  ex- 
ception of  Reg.  Cren.  Hit  Vac.  4  W.  4, 
''Directions  to  taxing  officeis")  cannot 
charge  the  fees  in  his  bill,  unless,  before 
employing  counsel,  he  distinctly  warned 
the  client  that,  even  if  suco^slhl,  he 
would  not  be  allowed  sach  fees  on  taxa- 
tion of  costs. 

Although  the  client  knew  oi;  and  ac- 
quiesced in,  the  retaining  of  eaiise;. 
Fmt  ▼-  Cooper.  ^ 
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